Missouri  Attorney  General's  Opinions  - 1941 


Opinion 

Date 

Topic 

Summary 

1-41 

Jan  23 

ELECTIONS. 

COMMISSIONERS. 

SPECIAL  ROAD 

DISTRICTS. 

Mode  of  conducting  elections  and  powers  of  Commissioners  at  Special 

Road  District  Commissioners'  Election. 

1-41 

Mar  20 

COUNTY  COURT. 

SPECIAL  ROAD 

DISTRICTS. 

BONDS. 

Special  Road  District  unauthorized  to  vote  bonds  to  retire  road  district 
notes  held  by  a bank  as  security  for  a loan  to  the  Special  Road  District. 

1-41 

June 

16 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

Construing  Section  8900,  R.  S.  Mo.  1939. 

2-41 

Feb  28 

SCHOOLS. 

Voters  of  consolidated  school  district  cannot  authorize  additional  levy 
of  ten  cents  in  excess  of  One  Dollar  for  repairing  and  furnishing  colored 

school. 

3-41 

July  17 

BOARD  OF  HEALTH. 

Commissioner  of  Health  is  under  no  statutory  duty  to  post  bond  before 
entering  upon  the  duties  of  his  office. 

3-41 

Nov  6 

GOVERNOR. 

The  clause  "during  the  recess",  as  used  in  Section  12859,  R.  S.  Mo. 

1939,  means  after  the  final  adjournment  of  the  General  Assembly  and 
when  it  is  not  in  session,  (b)  General  Assembly  is  now  in  recess,  (c)  The 
expression  "without  delay"  means  without  unreasonable  and 
unnecessary  delay,  (d)  Writ  of  election  issued  under  Section  12859,  R. 

S.  Mo.  1939,  for  election  in  March  or  April,  1942,  may  be  unreasonable 
and  unnecessary  delay.  Governor  cannot  be  compelled  to  issue 

election  because  can  not  be  mandamused. 

3-41 

Dec  20 

SHERIFFS. 

Deputies  employed  as  private  watchmen. 

4-41 

Feb  10 

COUNTY  CLERK  OF 

JASPER  COUNTY 

SALARY. 

Preparation  of  financial  statement. 

4-41 

July  19 

Mr.  Ralph  E.  Bailey 

WITHDRAWN 

5-41 

Apr  28 

TAXATION. 

SALES  TAX. 

LIQUOR  SALES. 

Sales  Tax  Act  applies  to  retail  sales  of  intoxicating  liquors  and  non- 
intoxicating beverages. 

6-41 

Apr  12 

BONDS. 

STATE  TREASURER. 

Bonds  deposited  in  banks  and  trust  companies  do  not  have  to  be 
inspected  by  Governor,  Attorney-General  and  State  Treasurer 

personally,  but  such  duty  may  be  delegated. 

6-41 

Aug  29 

FUND 

COMMISSIONERS. 

No  authority  to  transfer  funds  from  general  revenue  funds  to 
unemployment  compensation  administration  fund;  said  transfer  may 
be  made  by  State  Auditor  and  State  Treasurer. 

6-41 

Oct  31 

Hon.  Wilson  Bell 

WITHDRAWN 

7-41 

Aug  25 

ROADS  AND  BRIDGES. 

County  may  finance  the  improvement  of  roads  in  common  road 
districts  out  of  surplus  road  funds. 

7-41 

Nov  12 

TAXATION. 

Certificate  holder,  his  heirs  or  assigns  must  procure  a deed  to  property 
and  have  the  same  recorded  within  four  years  from  date  of  issuance  of 

such  certificate. 

9-41 

Oct  14 

COUNTY  TREASURER. 

COMPENSATION. 

Committee  Substitute  for  House  Bill  No.  255  by  implication  repeals  last 
clause  of  Section  10400,  R.  S.  Mo.  1939,  authorizing  compensation  for 
disbursing  school  monies. 

9-41 

Dec  9 

OFFICERS. 

COUNTY  SURVEYOR. 

It  is  mandatory  that  a county  surveyor  in  a county  of  not  less  than 
20,000  nor  more  than  50,000  must  be  ex  officio  highway  engineer. 

9-41 

Dec  10 

BOUNDARIES. 

BANK  OF  RIVER. 

Tax  meaning  of  the  term  "by  west  bank  of  Mississippi  River"  in 
description  of  special  road  district  boundary. 

10-41 

Feb  28 

STATE 

CONSERVATION 

COMMISSION. 

Sections  15387  to  15390,  inclusive,  R.  S.  Mo.  1939,  are  valid  and 
existing  statutes  and  do  not  conflict  with  the  authority  of  the  State 

Park  Board. 

10-41 

July  9 

CRIMINAL  COSTS. 

Where  two  defendants  are  tried  jointly  on  murder  and  one  was 
convicted  and  one  acquitted  the  state  must  pay  witness  fees  of 
defense  witness  on  acquittal  but  not  on  a conviction. 

10-41 

Sept  5 

Mr.  Charles  R.  Bohrer 

WITHDRAWN 

10-41 

Sept  19 

BOARD  OF 

PHARMACY. 

It  is  illegal  to  use  the  words  "Drug  Sundries"  as  a sign  without  licensed 
pharmacists  in  charge;  a license  cannot  be  reinstated  when  revoked, 
but  applicant  may  apply  for  new  license. 

10-41 

Oct  16 

CONSERVATION 

COMMISSION. 

LEGISLATURES. 

Headings  in  bold  type  may  be  inserted  in  regulations  without 
republication  of  said  regulations. 

10-41 

Oct  25 

CONSERVATION 

COMMISSION. 

PURCHASING  AGENT. 

Conservation  Commission  may  purchase  land  without  the  approval  of 
the  purchasing  agent. 

10-41 

Nov  1 

STATE  PARK  BOARD. 

APPROPRIATIONS. 

Legality  of  paying  salaries  of  technical  personnel  out  of  accounts  other 
than  personal  services. 

11-41 

Mar  31 

COUNTY  BUDGET 

Expense  for  stenographic  hire  for  prosecuting  attorney  can  only  be 

ACT. 

paid  out  of  surplus,  if  any  exits,  or  class  6. 

11-41 

Aug  22 

LOTTERIES. 

Taking  pictures  of  patrons  and  awarding  prize  to  best  picture  is  lottery. 

12-41 

Jan  24 

COUNTY  SURVEYOR. 

ROAD  OVERSEER. 

Person  may  hold  both  office  of  county  surveyor  and  road  overseer  at 

the  same  time. 

12-41 

Mar  4 

STATE  SEAL. 

Use  of  by  Secretary  of  State. 

12-41 

July  8 

SECRETARY  OF  STATE. 

Proposed  plan  approved  of  handling  service  of  process  on  nonresident 
operators  of  automobiles,  growing  out  of  civil  actions  in  this  state. 

12-41 

July  22 

INSURANCE. 

Approval  of  Articles  of  Agreement  of  Old  Reliable  Atlas  Life  Society  of 
Springfield,  Missouri,  under  Article  4,  Chapter  37,  R.  S.  1939. 

12-41 

July  31 

LEGISLATURE. 

Laws  enacted  by  the  1941  Legislature  and  approved  by  the  Governor 
without  an  emergency  clause  go  into  effect  October  10,  1941. 

12-41 

Aug  26 

Hon.  Dwight  H. 

Brown 

WITHDRAWN 

12-41 

Sept  3 

HIGHWAY 

COMMISSION. 

Members  of  the  Highway  Commission  may  attend  a meeting  of 

Highway  officials  outside  of  the  State  and  have  the  expenses  therefor 
paid  by  the  State. 

12-41 

Sept  6 

STATUTES. 

AMENDMENTS. 

REPEALS. 

A statute  amended  by  different  acts  of  the  same  general  assembly 
should  be  construed  so  that  all  amendments  may  have  force  and 

effect. 

12-41 

Sept  12 

STATE  PRINTING 

COMMISSION. 

Has  the  authority  to  set  aside  order  of  July  11,  1940,  rejecting  all  bids. 
May  now  make  new  contracts  as  to  binding  and  printing. 

12-41 

Sept  23 

SECRETARY  OF  STATE. 

Limited  to  statutory  fee  of  $1.00  for  notification  of  service  of  process. 

12-41 

Oct  21 

SECRETARY  OF  STATE. 

Official  Manual  should  contain  names  and  salaries  of  employees  during 
the  preceding  biennium. 

12-41 

Oct  30 

MISSOURI  SCHOOL 

FOR  THE  BLIND. 

(1)  Compulsory  attendance  law  applies  to  blind  children.  (2)  Questions 
relating  to  rules  are  admissible.  (3)  Missouri  School  for  the  Blind  is  a 

charitable  institution  in  so  far  as  income  tax  deductions  are  concerned. 

12-41 

Nov  15 

MOTOR  VEHICLES. 

Service  of  process,  Laws  of  Missouri,  1941,  page  435,  the  word 
“person"  includes  corporations. 

12-41 

Nov  24 

SCHOOL  FOR  THE 

BLIND. 

Under  Chapter  72,  Article  25,  R.  S.  Missouri,  1939,  if  no  separate 
school  is  provided  for  colored,  blind  children,  such  children  are  entitled 

to  attend  the  Missouri  School  for  the  Blind. 

12-41 

Dec  19 

ELECTIONS. 

Size  of  ballots  on  constitutional  convention  and  retaining  of  a judge. 

13-41 

Aug  6 

COUNTY  COURTS. 

OFFICERS. 

County  court  can  refuse  to  pay  for  publishing  notice  to  delinquent 
personal  taxpayers  that  a suit  would  be  filed  against  them  for  personal 

COUNTY 

COLLECTORS. 

taxes. 

13-41 

Aug  15 

BILLS  AND  NOTES. 

BANKS. 

A bank  who  is  holder  of  a check  in  due  course  is  not  liable  for  an 

account  of  the  payee  in  the  misuse  of  the  money. 

13-41 

Oct  3 

SCHOOLS. 

A person  elected  director  is  entitled  to  serve  if  he  paid  state  and 
county  taxes  before  qualifying. 

15-41 

Feb  8 

TAXATION. 

SALES  TAX. 

Regulation  of  State  Auditor  imposing  a use  tax  on  property  bought 
outside  the  State  of  Missouri  and  on  property  bought  in  Missouri  by 
non-resident  where  property  is  not  consumed  in  Missouri  but  is  bought 
with  intention  of  transporting  to  another  state  for  use  is  invalid. 

15-41 

July  7 

CONVICTS. 

Citizenship  not  lost  by  conviction  subsequently  held  void. 

15-41 

Aug  28 

TAXATION  AND 

REVENUE. 

Right  of  redemption  of  owner  after  two  year  redemption  period. 

16-41 

Feb  7 

COUNTY  BUDGET 

ACT. 

Sheriffs  expenses  for  conveying  inmates  to  the  hospital  should  be  paid 
out  of  class  5;  (2)  Sheriff  whose  term  expires  before  date  of  sale  under 

trustee  deed  should  conduct  the  sale. 

16-41 

Mar  14 

CHAUFFEURS. 

May  operate  on  certificate  furnished  by  Commissioner  of  Motor 

Vehicles  pending  issuance  of  metal  tags.  Metal  tags,  when  issued  must 
be  conspicuously  displayed. 

16-41 

Nov  25 

SCHOOLS. 

When  consolidated  districts  close  outlying  rural  schools  districts,  board 
should  transport  children  under  Section  10946,  R.  S.  Missouri,  1939. 

16-41 

Dec  2 

MONOPOLIES. 

To  maintain  prosecution  the  paying  of  a higher  price  in  one  place  than 
in  another  place,  there  must  be  an  intention  to  suppress  competition. 

17-41 

Jan  20 

COUNTY  COURTS. 

SOLICITORS  ON 

PUBLIC  GROUNDS. 

JUSTICE  OF  PEACE 

SOLICITING 

MARRIAGES. 

The  power  of  the  County  Court  to  make  orders  relating  to  trespassers 
on  county  property  and  to  prohibit  persons  from  performing  such  acts. 

17-41 

Feb  24 

MOTOR  VEHICLES. 

FOREIGN 

CORPORATION. 

Trucks  belonging  to  a corporation  with  headquarters  in  Ohio  and 
stationed  and  registered  only  in  the  State  of  Illinois  must  also  register 

in  the  State  of  Missouri. 

17-41 

Apr  10 

BONDS. 

PUBLIC 

ADMINISTRATOR. 

OFFICERS. 

County  Court  not  authorized  to  pay  premium  on  bond  of  Public 

Administrator. 

17-41 

Aug  13 

TAXATION. 

Certificates  of  purchase  of  property  in  Kansas  City  are  personal 

property  and  taxable  as  such. 

17-41 

Oct  20 

MOTOR  VEHICLES. 

States  of  Missouri  and  Tennessee  do  not  have  full  reciprocity. 

17-41 

Oct  20 

TAXATION. 

SHARES  OF  STOCK. 

Present  attitude  of  Supreme  Court  indicates  that  shares  of  stock  held 
by  a resident  of  this  state  in  a foreign  corporation  may  be  subjected  to 
a personal  property  tax. 

17-41 

Oct  22 

MOTOR  VEHICLES. 

Full  reciprocity  does  not  exist  between  Indiana,  Illinois  and  Missouri. 

17-41 

Nov  8 

COUNTY  COURTS. 

Procedure  to  be  followed  in  proceeding  to  correct  error  of  valuations 

under  Section  11118. 

18-41 

April 

11 

COUNTY 

TREASURERS. 

Compensation  can  not  be  increased  during  term. 

18-41 

June 

18 

POOR  PERSONS. 

County  Court  may  provide  surgical  treatment;  acts  judicially  in 
determining  necessity. 

18-41 

Aug  8 

Hon.  Clyde  E.  Combs 

WITHDRAWN 

18-41 

Aug  12 

TAXATION. 

COLLECTOR'S  DEED. 

County  Collector  may  issue  deeds  of  correction  for  deeds  which  have 
been  issued  for  lands  which  have  been  sold  for  delinquent  taxes. 

18-41 

Nov  10 

CRIMINAL  COSTS. 

The  State  is  only  liable  for  the  costs,  including  transportation  to  the 
Missouri  Training  School,  in  juvenile  trials  on  conviction  before  a jury, 
pleas  of  guilty,  acquittal,  or  dismissal  under  the  general  criminal  law, 
where  the  punishment  is  solely  imprisonment  in  the  state  penitentiary. 

18-41 

Nov  17 

ELECTIONS. 

COUNTY 

TREASURERS. 

Failure  to  elect  County  Treasurer  at  proper  time  does  not  create 
vacancy  and  incumbent  holds  office  until  successor  is  elected  at  next 
regular  election  and  qualified. 

19-41 

Aug  20 

OFFICIAL  BONDS. 

COUNTY  COLLECTOR. 

County  court  can,  at  any  time,  require  additional  bond  to  be  furnished 
by  county  collector  if  a mistake  was  made  in  the  amount  of  taxes 
collected  in  the  years  previous  to  his  election. 

19-41 

Aug  29 

COUNTY  COURTS. 

EMPLOYMENT  OF 

SPECIAL  COUNSEL. 

County  courts  may  employ  special  counsel  to  represent  the  county  in 
civil  matters  only  when  the  prosecuting  attorney  refuses  to  act  or  is 
interested,  or  shall  have  been  employed  as  special  counsel  and  when 
such  employment  is  inconsistent  with  the  duties  of  the  office  or  if  the 
prosecuting  attorney  is  related  to  the  defendant. 

19-41 

Oct  10 

HEALTH,  BOARD  OF. 

COUNTIES. 

Board  of  Health  by  regulation  may  quarantine  person  with 
communicable  venereal  disease;  sheriff  must  serve  writ  of  isolation  but 
is  not  entitled  to  fee;  person  quarantined  must  pay  cost  thereof,  but  is 
indigent,  cost  must  be  paid  by  the  county. 

19-41 

Dec  18 

TAXATION. 

Property  person  in  military  service  not  exempt.  Effect  and  application 
Soldiers  and  Sailors  Relief  Act  on  proceeding  to  enforce  collection. 

20-41 

Jan  24 

DRAINAGE  DISTRICTS 

DELINQUENT  TAXES. 

Trustee  appointed  by  county  court  to  bid  at  tax  sales  not  authorized  to 
include  delinquent  drainage  tax  in  the  amount  of  his  bid. 

20-41 

May  22 

COUNTIES. 

LIABILITY  FOR 

REVENUE  BONDS. 

County  courts  issuing  revenue  bonds  under  Section  8548,  R.  S.  Mo. 

1939,  incur  no  objection  on  a county  other  than  that  mentioned  in  the 

bond. 

20-41 

July  23 

HIGHWAY  PATROL. 

CONSTABLES. 

FEES. 

Highway  patrolman  is  entitled  to  fee  of  $1.00  upon  service  of  a 
warrant  which  must  be  paid  into  the  state  treasury.  The  same  applies 
as  to  commitments.  Only  one  officer  entitled  to  fee. 

20-41 

July  29 

AGRICULTURE. 

Mode  of  certification  by  the  State  Veterinarian  for  payment  of  cattle 
condemned  on  account  of  reacting  to  the  agglutination  blood  test  for 
Bang's  disease. 

20-41 

Aug  4 

TAX. 

COLLECTOR'S 

COMMISSION. 

DRAINAGE  TAX. 

Collector's  commission  for  collecting  delinquent  drainage  taxes  should 
be  paid  out  of  drainage  tax  funds. 

20-41 

Sept  2 

PROSECUTING 

ATTORNEY. 

SCHOOLS. 

Not  entitled  to  fee  from  person  receiving  school  fund  loan  for 

examination  of  abstract. 

20-41 

Nov  10 

TAXATION. 

PAYMENT  OF  TAXES 

WITH  PROTESTED 

WARRANTS. 

Only  the  owner  of  a protested  warrant  may  use  same  for  the  payment 

of  taxes. 

20-41 

Nov  25 

ATTORNEY. 

CLIENT. 

A corporation  or  association  can  only  transact  its  legal  affairs  through  a 
duly  licensed  and  practicing  attorney  and  not  by  a laymen. 

20-41 

Dec  16 

OFFICERS. 

County  can  recover  on  county  treasurer's  bond  after  settlement  where 

a fraudulent  settlement  was  made. 

21-41 

May  2 

TAXATION. 

Tax  liens  on  property  acquired  by  county  at  school  fund  foreclosure  are 
extinguished. 

21-41 

Aug  21 

LABOR. 

Female  employees  engaged  in  hotel  work  not  subject  to  provisions  of 
Section  10171,  R.  S.  Mo.  1939. 

21-41 

Oct  25 

COUNTY  COURTS 

AND  ARMORY 

APPROPRIATIONS. 

COUNTY  BUDGET 

LAW. 

County  courts  may  make  appropriations  for  armories  provided  such 
appropriations  are  not  in  violation  of  the  provisions  of  the  County 

Budget  Act  and  are  not  in  violation  of  the  provisions  of  the 
constitution,  and  especially  Section  12,  Article  10,  thereof. 

23-41 

Oct  15 

BARBERS. 

(1)  Article  5 R.  S.  Mo.,  1939,  which  has  to  do  with  the  trade  of 
cosmetology,  hairdressing  and  manicuring,  has  no  application  in  cities 
having  a population  of  less  than  five  hundred  inhabitants.  (2)  Persons 

practicing  the  trade  of  barbering  must  procure  a barber's  license  in 
cities  having  a population  of  less  than  five  hundred,  whether  they  have 
complied  with  Art.  5,  R.  S.  Mo.,  '39  or  not. 

24-41 

June  5 

TAXATION  AND 

EQUALIZATION. 

County  Board  not  bound  by  valuations  of  tracts  fixed  by  the  Assessor. 

24-41 

June  7 

TAXATION  AND 

EQUALIZATION. 

State  Board  of  Equalization  may  reconsider  valuation  of  class  of 
property  before  certification  of  its  judgment;  but  has  no  power  to 
review  its  judgment  after  certification  by  State  Auditor  except  by  way 
of  approving  recommendations  of  State  Tax  Commission. 

24-41 

July  11 

BONDS. 

FUND 

COMMISSIONERS. 

SCHOOLS. 

State  Board  of  Fund  Commissioners  not  authorized  to  invest  Public 

School  Fund  in  United  States  bonds,  said  authority  vested  in  State 

Board  of  Education;  Fund  Commissioners  may  invest  in  registered 
county,  municipal  or  school  district  bonds  of  state,  but  not  in  drainage 

or  levee  district  bonds. 

24-41 

July  18 

GOVERNOR. 

Has  30  days  after  final  adjournment  of  General  Assembly  to  act  upon 
legislation  presented  him  after  final  adjournment. 

24-41 

July  22 

APPROPRIATIONS. 

Section  5 of  House  Bill  No.  556  valid. 

24-41 

July  30 

TAXATION. 

Mode  of  apportioning  for  taxation  the  valuation  of  the  distributable 
property  of  telephone,  telegraph,  electric  power  and  light  companies 

and  electric  transmission  lines. 

24-41 

Aug  4 

GOVERNOR. 

Time  within  which  to  approve  or  disapprove  bills  in  his  hands  at  the 
time  of  adjournment  of  the  Sixty-first  General  Assembly. 

24-41 

Aug  11 

GOVERNOR. 

In  the  absence  of  a protest  as  contemplated  by  Art.  V,  Sec.  37, 
presumption  is  that  bill  was  not  amended  on  passage  so  as  to  change 
its  original  purpose,  which  presumption  is  conclusive;  the  amendment 
made  by  Senate  to  H.  B.  431,  does  not  change  its  original  purpose. 

24-41 

Aug  11 

GOVERNOR. 

Time  when  the  Governor  shall  approve  or  reject  a bill  which  has  been 
presented  to  him  by  the  General  Assembly. 

24-41 

Aug  11 

GOVERNOR. 

If  last  day  on  which  Governor  may  act  on  legislation  falls  on  Sunday, 
the  following  Monday  is  to  be  considered  as  last  day. 

24-41 

Aug  11 

STATUTES. 

Constitutionality  of  exemption  provisions  of  House  Bill  No.  431. 

24-41 

Aug  19 

TAXATION. 

TAX  EXEMPTION. 

FRAUDULENT 

EVASION. 

Taxpayer  who  converts  assets  into  tax  exempt  securities  with 
fraudulent  intent  to  evade  taxes  does  not  relieve  himself  of  the  liability 
to  pay  the  taxes. 

24-41 

Aug  21 

CONSTITUTIONAL 

LAW. 

State  Highway  Patrol,  under  Section  44a,  Article  IV  of  the  Constitution 
of  Missouri  can  only  enforce  the  law  as  to  motor  vehicle  laws  and 

STATE  HIGHWAY 

PATROL. 

traffic  regulations. 

24-41 

Sept  2 

GOVERNOR. 

PATENTS. 

PUBLIC  LANDS. 

Governor  may  issue  patent  in  correction  of  a defective  one. 

24-41 

Sept  8 

PROSECUTING 

ATTORNEY. 

PUBLIC  OFFICERS. 

Officer  elected  for  a term,  and  until  successor  is  elected,  holds  office 
until  the  election  of  a properly  qualified  successor. 

24-41 

Sept  19 

HIGHWAY  PATROL. 

Forty-seven  questions  concerning  powers  and  duties  of  Highway 

Patrol. 

24-41 

Oct  3 

GOVERNOR. 

Upon  a vacancy  he  shall  appoint  State  Administrator  of  the  Social 
Security  Commission  for  a term  of  four  years  and  not  for  the  unexpired 
term  of  his  predecessor. 

24-41 

Oct  17 

PENAL  INSTITUTIONS. 

Concerning  leasing  of  property;  use  of  convicts  for  service,  and  sale  of 
articles  manufactured  in  the  various  penal  institutions. 

24-41 

Oct  22 

OFFICERS. 

Public  Administrator  does  not  forfeit  his  office  by  moving  from  the 
county  to  another  county  within  this  State. 

24-41 

Oct  23 

LEGISLATORS 

HOLDING  OFFICE  OF 

RECORDER  OF  DEEDS. 

A member  of  the  General  Assembly  may  not  be  appointed  to  office  of 
Recorder  of  Deeds  during  the  term  for  which  he  is  elected  to  the 

General  Assembly. 

24-41 

Oct  28 

OFFICERS. 

Present  incumbent  of  the  office  of  Grain  Warehouse  Commissioner  is 

entitled  to  remain  in  office  until  April  15,  1943. 

24-41 

Oct  29 

GOVERNOR. 

Writs  directing  election  to  fill  vacancies  in  House  of  Representatives  in 
Jackson  County,  Missouri,  under  Sections  12860,  and  12861,  R.  S. 
Missouri,  1939,  should  be  directed  to  the  Board  of  Election 

Commissioners  instead  of  the  sheriff. 

24-41 

Nov  10 

OFFICERS. 

NOTARY  PUBLIC. 

An  employee  of  the  Marine  Hospital  of  Kirkwood,  Mo.,  may  be  a 
notary  public;  (2)  the  powers  of  a notary  public  terminate  at  the 
expiration  date  of  his  commission;  (3)  a person  may  only  be 
commissioned  for  the  county  in  which  he  resides  and  he  shall  have 
power  to  transact  his  official  business  in  such  county  and  all  adjoining 

counties  thereto. 

24-41 

Dec  5 

STATE  PURCHASING 

AGENT. 

State  Purchasing  Agent  may  permit  emergency  purchase  to  be  made 
by  a state  department  without  soliciting  competitive  bids  therefor. 

State  Purchasing  Agent  by  rule  or  regulation  may  determine  what  is  an 
emergency  within  the  meaning  of  the  Act. 

25-41 

Jan  21 

OFFICERS. 

QUALIFICATIONS. 

Assistant  Prosecuting  Attorney  must  have  same  qualifications  as 
Prosecuting  Attorney. 

DEPUTIES. 

25-41 

Feb  18 

NEPOTISM. 

It  is  a violation  of  Section  13  of  Article  XIV  of  the  Constitution  of 

Missouri  to  appoint  a road  overseer  who  is  the  son  of  one  judge  and 
first  cousin  of  another  judge's  wife. 

25-41 

Apr  2 

TAXATION  AND 

REVENUE. 

COLLECTOR. 

AUTHORITY  TO 

PROPORTION  TAXES. 

The  tax  collector  is  not  authorized  to  accept  proportion  of  taxes  where 
lands  subject  to  the  tax  are  sold  to  the  federal  government  during  the 
year  for  which  the  taxes  are  assessed  and  levied. 

25-41 

Sept  11 

COUNTY  OFFICERS. 

BONDS. 

CIRCUIT  CLERKS. 

County  court  is  only  liable  for  premiums  on  a surety  bond  furnished  by 
the  circuit  clerk  when  it  consents  and  approves  the  payment  of  the 
premiums.  The  bond  may  extend  past  the  term  of  the  county  judge. 

26-41 

July  28 

APPROPRIATIONS. 

DEPARTMENT  OF 

AGRICULTURE. 

Salaries  of  employees  under  the  Commissioner  of  Agriculture  must  be 
paid  from  the  specific  appropriation  for  each  department  under  the 

Commission. 

26-41 

Oct  15 

EGGS. 

COMMISSIONER  OF 

AGRICULTURE. 

Authority  of  the  Commissioner  of  Agriculture  over  persons  or  farms 
who  handle  eggs. 

27-41 

Jan  10 

TAXATION. 

STREET  RAILWAYS. 

Motor  busses  operated  in  connection  with  street  railroad  or  street 
railway  for  the  transportation  of  passengers  should  be  assessed  by  the 
State  Tax  Commission  and  not  by  the  local  assessor. 

27-41 

Jan  21 

TAXATION. 

STATE  TAX 

COMMISSION. 

INTERSTATE  BUS  AND 

TRUCK  LINES. 

Only  properties  of  bus  and  truck  lines  used  in  interstate  business  may 
be  assessed  by  State  Tax  Commission. 

27-41 

Jan  30 

TAXATION. 

Taxation  of  Interstate  Bus  and  Truck  lines  on  irregular  routes. 

27-41 

Apr  11 

INTOXICATING 

LIQUOR. 

Liquor  sold  on  licensed  premises  may  be  legally  opened  and  consumed 
on  other,  separate  adjacent  premises  owned  by  the  licensee,  and  not 

described  in  license. 

27-41 

June  4 

Hon.  Clarence  Evans 

WITHDRAWN 

27-41 

Oct  29 

TAXATION  AND 

REVENUE. 

1.  Drainage  districts  under  county  court  organization  may  purchase 
realty  sold  for  taxes  due  such  district.  After  such  date  the  land  is  not 
subject  to  taxes.  II.  County  court  may  purchase  land  in  foreclosure  of 
school  fund  mortgage  for  such  fund  and  takes  the  title  to  the  property 
free  from  all  outstanding  general  county  and  state  taxes. 

28-41 

Mar  13 

COUNTY  BUDGET 

ACT. 

County  court  cannot  return  money  transferred  under  Section  13829  to 
drainage  districts  after  money  has  been  taken  into  consideration  for 

estimates  for  1941.  Can  give  drainage  districts  any  surplus  remaining  in 

classes. 

28-41 

June 

13 

Senator  Joseph  A. 

Falzone 

WITHDRAWN 

28-41 

Aug  19 

STATE  PURCHASING 

AGENT. 

Authority  to  authorize  emergency  direct  purchases  by  department  as 
result  of  uncertainty  in  the  market  created  by  National  Defense 

Program. 

28-41 

Aug  28 

STATE  PURCHASING 

AGENT. 

When  two  or  more  bidders  tie  in  amounts  bid,  the  State  Purchasing 
Agent  may  declare  one  the  lowest  and  best  bidder. 

29-41 

May  1 

SPECIAL  ROAD 

DISTRICT. 

Article  10,  Chapter  46,  makes  no  provision  for  the  appointment  of  a 
trustee  where  such  district  is  disorganized  under  Section  8706  R.  S. 
Missouri,  1939.  Therefore,  must  resort  to  circuit  court  for  the 
appointment  of  trustee. 

29-41 

July  16 

BONDS. 

AIRPORTS. 

ELECTIONS. 

County  is  authorized  to  hold  an  election  for  bond  issue  for  airport. 
Method  of  election  should  follow  bond  election  of  county  hospital. 

29-41 

Aug  28 

MOTOR  VEHICLES. 

Automobile  owned  by  a Maryland  Corporation,  when  used  in  interstate 
business,  is  not  required  to  have  Missouri  Registration  Plates. 

31-41 

June  2 

TAXATION. 

COUNTY  COURTS. 

TOWNSHIP 

ORGANIZATION. 

Township  boards  in  counties  under  township  organization  levy  taxes  in 
subordination  to  the  county  court  and  the  total  levy  made  by  the 
county  court  and  township  board  shall  not  exceed  the  constitutional 

limit. 

32-41 

Jan  20 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS  SALARY. 

If  the  1940  census  shows  a decrease  in  population  putting  county  in 
lower  salary  bracket  decrease  in  population  would  effect  the  salary  of 
the  County  Superintendent  of  Schools  effective  July  1,  '41. 

32-41 

Apr  28 

ROADS  AND  BRIDGES. 

Special  road  districts  must  pay  the  same  rate  of  levy  for  the  county 
generally  as  other  road  districts.  Surplus  in  special  road  districts  cannot 
be  returned  to  the  county  court  and  can  only  be  used  for  road  and 
bridge  purposes. 

32-41 

Aug  21 

RECORDER  OF  DEEDS. 

Licenses  issued  on  Sunday  or  other  designated  legal  holidays  are  valid. 
Marriage  solemnized  on  Sunday  or  other  legal  holidays  is  valid. 

32-41 

Oct  20 

DEAD  ANIMAL 

DISPOSAL  PLANTS. 

LICENSING. 

PERIOD  OF  LICENSE. 

The  license  fee  for  operation  of  dead  animal  disposal  plants  should  be 
charged  for  the  full  year  regardless  of  the  date  of  application  for  the 

license. 

32-41 

Oct  21 

LOTTERIES. 

Tickets  given  with  each  sale  of  merchandise  and  weekly  drawing  had 
thereon,  is  lottery.  The  fact  that  tickets  may  be  obtained  upon  request 
does  not  change  rule. 

32-41 

Dec  3 

CIRCUIT  CLERK. 

OFFICERS. 

Fees  earned  by  a circuit  clerk  and  collected  by  his  successor  should  be 
paid  to  the  prior  circuit  clerk. 

32-41 

Dec  30 

INTOXICATING 

LIQUOR. 

MINORS. 

Adult  who  purchases  for  person  under  21  is  guilty  of  a misdemeanor. 

33-41 

June 

14 

SENATE  BILL  NO.  101. 

If  passed  and  approved  will  not  affect  present  compensation  of  any 
officers  except  circuit  clerks  and  prosecuting  attorneys. 

33-41 

Aug  11 

WORKMEN'S 

COMPENSATION. 

Commission,  in  case  of  self-insurers,  may  forfeit  deposit  periodically  to 
pay  award,  or  may  cause  a sum  sufficient  to  purchase  any  annuity  to 
be  forfeited  and  applied  to  that  purpose. 

34-41 

Feb  18 

LIQUOR. 

(INJUNCTION). 

State  or  county  not  liable  for  costs  or  damages  where  injunction  suit  is 
dismissed  by  prosecuting  attorney. 

34-41 

May  24 

TOWNSHIP 

ORGANIZATION. 

Outstanding  warrants  from  the  road  and  bridge  fund  of  1937-38-39 
cannot  be  paid  from  the  general  revenue  fund  at  this  time.  At  the  close 
of  the  fiscal  year  warrants  may  be  paid  out  of  any  revenue  remaining 
or  from  surplus  or  back  taxes. 

34-41 

July  9 

TOWNSHIP 

ORGANIZATION. 

Board  of  Directors  of  township  may  furnish  an  office  for  justices  of  the 
peace.  However,  there  is  no  statutory  duty  to  do  so. 

34-41 

July  23 

Hon.  Arthur  U. 

Goodman,  Jr. 

WITHDRAWN 

34-41 

Sept  26 

TOWNSHIP  CLERK. 

Is  entitled  to  ten  cents  for  filing  a cancelled  warrant  and  ten  cents  for 
each  complaint  or  statement  filed  with  him  as  clerk  of  the  township 

board. 

34-41 

Nov  13 

TAXATION. 

SALES  TAX  LIEN. 

Lien  created  by  filing  of  sales  tax  assessment  does  not  violate  the  due 
process  clause  of  the  constitution. 

34-41 

Dec  5 

COLLECTORS 

COMMISSIONS. 

Township  collectors  should  include  income  tax  collections  with  general 
taxes  collected  in  calculating  their  commissions  for  collecting  taxes. 

35-41 

Jan  20 

ROADS  AND  BRIDGES. 

Taxpayer,  in  special  road  district,  must  also  pay,  in  addition,  general 
taxes  issued  for  road  purposes.  Bonds  voted  on  by  entire  township 
must  also  be  paid  by  taxes  received  from  a special  road  district  where 
no  outstanding  bonds  are  against  the  special  road  district  or  any  part  of 
the  special  road  district. 

35-41 

Apr  16 

SCHOOLS. 

Board  can  levy  more  than  forty  cents  for  a sinking  fund  if  it  does  not 

violate  the  Constitution.  Excess  in  interest  fund  can  be  transferred  to 

sinking  fund. 

35-41 

Apr  21 

JUSTICES  OF  THE 

PEACE. 

No  specific  constitutional  or  legislative  prohibition  against  justices  of 
the  peace  soliciting  marriage  ceremonies. 

35-41 

Apr  25 

CRIMINAL  LAW. 

Agent  of  the  corporation  can  be  prosecuted  even  though  money 
obtained  by  fraud  is  paid  into  the  corporation. 

35-41 

May  29 

MISSOURI  ATHLETIC 

COMMISSION. 

(1)  Commission  has  right  of  supervision  and  tax,  absent  legislative 
consent,  as  provided  in  Clause  17,  Sec.  8,  Art.  1,  U.  S.  Constitution.  (2) 
Collection  of  5%  not  an  undue  burden  on  the  Federal  Government. 

35-41 

July  18 

ARMORIES. 

NATIONAL  GUARDS. 

MUNICIPAL 

CORPORATIONS. 

The  State  has  power  to  purchase  or  lease  armories.  Municipal 
corporations  has  no  right  in  absence  of  statute  to  sell  armories  to 

state. 

35-41 

Aug  18 

TAXATION  AND 

REVENUE. 

The  items  of  cost  which  should  be  included  in  the  publication  for  sale. 

35-41 

Dec  23 

OFFICERS. 

Circuit  clerk  in  a county  of  less  than  50,000  population  may  purchase 
his  own  supplies  within  his  budget. 

37-41 

Jan  30 

CITY  MARSHAL  CITY 

OF  THIRD  CLASS. 

Has  power  as  ex  officio  constable  to  serve  warrants  in  other  counties. 

37-41 

Feb  26 

OFFICERS. 

Legislature  can  terminate  any  office  that  it  creates. 

37-41 

Mar  12 

Mr.  A.  M.  Harlan 

WITHDRAWN 

37-41 

May  13 

CLERK  OF  COUNTY 

COURTS. 

COMPENSATION  AS 

AGENTS,  LIABILITY  OF 

BONDSMEN  FOR. 

Bondsmen  of  county  clerks  are  not  liable  for  acts  of  their  principal 
done  while  acting  as  an  agent  for  the  county  court. 

37-41 

June  5 

COUNTIES. 

INSURANCE. 

MUTUAL. 

Prohibited  from  insurance  in  mutual  companies  where  assessment 
liability  is  unlimited,  but  may  insure  where  liability  is  fixed  and  would 
not  exceed  in  any  year  revenue  provided  for  such  year.  Also  applicable 

to  cities  and  school  districts. 

37-41 

Sept  11 

PROBATE  COURTS. 

Notices  of  Final  Settlement  should  be  directed  to  the  first  day  of  term 
of  Probate  Court  and  not  to  day  during  the  term  at  which  settlement  is 

docketed. 

37-41 

Sept  29 

SHERIFFS. 

STATE  PARK  BOARD. 

It  is  not  mandatory  upon  the  sheriff  to  appoint  park  superintendents  as 
deputy  sheriffs. 

37-41 

Nov  15 

SCHOOLS. 

COUNTY 

SUPERINTENDENTS. 

Under  the  Act  of  1941,  page  546,  it  is  proper  for  the  State 
Superintendent  to  request  the  County  Treasurers  of  the  various 
counties  to  obtain  an  order  from  the  County  Court  to  require  the  State 
Auditor  to  pay  the  same. 

37-41 

Nov  19 

COUNTY  COURT. 

RIGHT  OF 

A county  court  may  recoup  against  claim  by  officer  for  salary. 

RECOUPMENT. 

38-41 

Feb  3 

ELECTIONS. 

City  Committee  may  nominate  candidates  for  unexpired  terms  of 

members  of  the  Board  of  Aldermen. 

38-41 

Feb  18 

Mr.  Charles  M.  Hay 

WITHDRAWN 

38-41 

June 

BURIAL 

Agency  contract  entered  into  under  authority  of  unconstitutional 
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ASSOCIATIONS. 

statute  is  void. 

39-41 

Apr  29 

TAXATION. 

PENALTIES. 

UNIFORM 

LEGISLATION. 

A law  providing  for  remission  of  penalties  on  delinquent  taxes  in 
certain  parts  of  the  State  is  unconstitutional. 

39-41 

Oct  9 

INTOXICATING 

LIQUOR. 

CLOSED  PLACE. 

Licensed  one-room  restaurants  selling  substantial  quantities  of  food 
etc.,  excepted  from  closed  place  requirement.  Restaurant  is  eating 
house  selling  food  for  consumption  on  premises.  Substantial  quantities 
are  actual  amounts  of  real  value,  as  distinguished  from  pretense  of 

substance. 

39-41 

Oct  21 

Mr.  W.  G.  Henderson 

WITHDRAWN 

39-41 

Nov  3 

Mr.  W.  G.  Henderson 

WITHDRAWN 

39-41 

Dec  29 

NON-INTOXICATING 

BEER. 

LICENSE. 

PREVIOUS 

REVOCATION. 

License  may  be  issued  to  person  whose  license  was  revoked  prior  to 

Oct.  10,  1941,  not  if  revoked  thereafter.  License  may  be  issued  to 
person  whose  intoxicating  liquor  license  has  been  revoked,  and  vice 

versa. 

39-41 

Dec  31 

INTOXICATING 

LIQUOR. 

RATHSKELLER. 

LICENSE. 

Rathskeller  may  be  licensed  if  interior  visible  from  entrance  or 
approach,  though  not  visible  from  street. 

40-41 

Mar  10 

JUSTICE  OF  THE 

PEACE. 

Justice  of  the  peace  appointed  upon  petition  may  hold  court  any  place 
in  township. 

40-41 

June 

27 

NOTARIES  PUBLIC. 

Acknowledgments  attached  to  intoxicating  liquor  and  non-intoxicating 
beer  applications  for  license  shall  be  received  in  a court  of  record  as 
prima  facie  evidence  where  the  same  are  regular  on  their  face:  Second, 
should  the  evidence  warrant,  a notary  public  could  be  removed  from 
office  through  a quo  warranto  proceeding:  Third,  the  office  of  notary 
public  could  be  forfeited  and  the  notary  removed  under  Sec.  12828  R. 

S.  Mo.  1939,  should  the  evidence  warrant. 

40-41 

Sept  10 

HIGHWAYS. 

MUNICIPAL 

CORPORATIONS. 

State  Highway  Commission  has  exclusive  control  over  location  of 
highway  within  the  confines  of  municipal  corporations. 

40-41 

Oct  3 

FEES. 

A sheriff,  constable  or  any  other  officer  is  not  entitled  to  a statutory 
fee  for  serving  notice  on  insufficient  check. 

41-41 

Feb  19 

TAXATION. 

ASSESSOR. 

Assessor  is  entitled  to  compensation  for  list  for  each  joint  owner  of 
real  estate  in  tenancy  in  common,  joint  tenancy  or  separate  real  estate 

of  husband  and  wife. 

41-41 

Apr  3 

BANKS  AND 

BANKING. 

SMALL  LOAN 

BUSINESS. 

Banks  are  not  authorized  under  their  charter  to  do  a banking  business 
to  exercise  the  powers  of  the  Small  Loan  Act,  nor  act  as  a corporation 
authorized  to  subscribe  for  majority  stock  of  Small  Loan  Corporations. 

41-41 

May  16 

TRUST  COMPANIES. 

INVESTING  IN  STOCK 

OF  SMALL  LOAN 

COMPANIES. 

Trust  companies  are  not  authorized  to  invest  in  the  stock  of  small  loan 
companies. 

41-41 

May  24 

FINANCE 

DEPARTMENT. 

COOPERATIVE 

COMPANIES. 

BOND. 

Concerns  issuing  coupon  books  for  trade  do  not  come  under  the 
provisions  of  Section  5426,  R.  S.  Mo.  1939. 

41-41 

June 

13 

JUDGMENTS. 

INTEREST. 

Section  3228,  R.  S.  1939,  authorizes  payment  of  interest  on  judgments. 

41-41 

July  21 

COUNTY  BUDGET 

ACT. 

Warrants  should  not  be  issued  in  excess  of  the  estimate  of  budget; 
warrants  issued  in  excess  of  the  anticipated  revenue  are  illegal  and 

void. 

41-41 

Aug  25 

CIRCUIT  CLERKS. 

Compensation  of  deputy  circuit  clerks  is  fixed  by  circuit  court,  and 
county  court  may  not  alter. 

41-41 

Nov  18 

TAXATION. 

Surplus  from  general  county  and  state  tax  sales  should  be  paid  to  party 
or  parties  having  the  title  or  interest  in  and  to  the  realty  sold. 

42-41 

Jan  20 

COUNTY  COURTS. 

AGRICULTURAL 

CONSERVATION 

COMMISSION 

FURNISHING  OFFICE 

SPACE  FOR. 

County  Courts  may  provide  an  office  in  the  courthouse  or  may  pay  for 
office  rent  for  Agricultural  Conservation  Administration  offices. 

42-41 

Jan  23 

TAXATION. 

SALE  OF  DELINQUENT 

LANDS  FOR  TAXES  BY 

CITIES. 

All  cities  are  not  within  the  provisions  of  Section  9970,  as  amended  by 
Laws  of  1933  pertaining  to  the  returning  of  lists  of  delinquent  city 
taxes  to  the  county  collector. 

42-41 

Mar  17 

Mr.  Andrew  Howard 

WITHDRAWN 

42-41 

Apr  9 

CRIMINAL  LAW. 

Justice  of  the  Peace  who  collects  fines  and  fails  to  turn  them  over  is 

guilty  of  larceny  or  embezzlement. 

42-41 

Nov  26 

COUNTY  CLERKS  AND 

DEPUTIES. 

TERMS  OF 

APPOINTMENT. 

The  county  clerk  may  revoke  appointment  of  deputy  county  clerk. 

43-41 

May  22 

FISCAL  YEAR. 

Change  in  the  fiscal  year  would  require  enactment  of  Constitutional 
Amendment  and  cannot  be  changed  by  statute. 

43-41 

June 

TAXATION  AND 

City  collectors  in  cities  of  the  fourth  class  cannot  proceed  under 
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REVENUE. 

Section  11086,  but  must  follow  the  provisions  of  the  Jones-Munger 

Act. 

43-41 

July  31 

APPROPRIATIONS. 

Balance  of  appropriation  must  be  transferred  to  the  ordinary  revenue 

fund  to  the  credit  of  the  state  treasurer  at  the  end  of  each  biennium. 

43-41 

Aug  27 

ROADS  AND  BRIDGES. 

CONSTRUCTION  OF 

BRIDGES  IN  COUNTY 

COURT  DRAINAGE 

DISTRICTS. 

When  a new  road  is  established  through  or  into  a county  court 
drainage  district,  the  special  road  district  comprising  such  drainage 
district  shall  pay  for  the  construction  of  such  bridges  that  are  made 
necessary  on  account  of  the  road  crossing  one  of  such  drainage 

ditches. 

43-41 

Sept  24 

SCHOOLS. 

Time  for  opening  and  closing  polls  in  bond  elections  should  be 
considered  from  the  standpoint  of  convenience  of  the  voters  and 
opportunity  for  all  the  voters  to  vote. 

43-41 

Nov  21 

MOTOR  VEHICLES. 

PUBLIC  SERVICE 

COMMISSION. 

TAXICABS. 

May  occasionally  operate  beyond  suburban  territory. 

45-41 

Feb  28 

APPROPRIATIONS  IN 

ELEEMOSYNARY 

INSTITUTIONS. 

Repair  of  operative  equipment  can  not  be  paid  out  of  appropriation  for 
operation. 

45-41 

Mar  4 

Hon.  W.  Ed.  Jameson 

WITHDRAWN 

45-41 

May  2 

INSANE  PERSONS. 

Probate  Court  may  make  order  recommitting  person  to  State  Hospital 
on  original  judgment  of  insanity  if  original  judgment  has  not  been 

vacated. 

45-41 

May  9 

COUNTY  COURTS. 

Do  not  have  exclusive  control  over  the  purchase  of  incidental  expenses 
or  supplies  for  the  proper  conduct  of  a county  office. 

45-41 

May  10 

ELEEMOSYNARY 

INSTITUTIONS. 

COUNTY  BUDGET 

ACT. 

Care  of  patients  in  Missouri  State  Sanatorium  and  Missouri  State 

School  cannot  be  paid  out  of  Class  1;  must  be  paid  out  of  Class  5. 

45-41 

Sept  4 

SHERIFFS. 

Only  entitled  to  ten  cents  per  mile  for  the  arrest  of  two  defendants 
filed  on  jointly. 

45-41 

Oct  10 

DEAD  BODIES. 

Removal  or  Burial  Permits  not  required  to  be  obtained,  when  body  is 
removed  for  the  purpose  of  preparing  such  body  for  burial. 

45-41 

Oct  27 

BUILDING  AND  LOAN. 

Possession  of  stock  certificate  must  be  given  to  association  by 
borrowing  member. 

45-41 

Dec  3 

COUNTY 

DEPOSITARIES. 

Bank  which  is  outside  of  state  may  be  selected  as  escrow  agent. 

46-41 

Jan  13 

PARDON  AND 

PAROLE. 

BOARD  OF. 

Board  cannot  parole  inmate  of  Intermediate  Reformatory  until 
compliance  with  Section  8477  R.  S.  1929.  The  governor  can  parole  at 
any  time  after  conviction  regardless  of  Section  8477. 

46-41 

Mar  19 

SHERIFFS. 

SALARIES  AND  FEES. 

JURIES. 

Sheriffs  may  charge  for  serving  notices  and  for  mileage  in  such  service 
made  by  the  court  pertaining  to  jurors  and  their  service. 

46-41 

May  16 

ELEEMOSYNARY 

INSTITUTIONS. 

Superintendent  and  staff  may  in  their  discretion  discharge  or  parole 
patients  from  state  hospitals. 

46-41 

May  20 

APPROPRIATIONS. 

ELEEMOSYNARY 

INSTITUTIONS. 

House  Bill  66,  Section  70,  reverts  to  General  Revenue  Fund  after 
expiration  of  six  months. 

46-41 

June  2 

APPROPRIATIONS. 

ELEEMOSYNARY 

INSTITUTIONS. 

No  authority  to  pay  doctor  bill  of  employee  injured  in  course  of 
employment. 

46-41 

June 

17 

ELEEMOSYNARY 

INSTITUTIONS. 

Interest  received  on  "patients  fund"  should  be  paid  to  State  Treasurer 
for  credit  of  fund  of  State  Eleemosynary  Institutions. 

46-41 

Aug  27 

BLIND  PENSIONS. 

Construction  of  appropriation  act  to  Blind  Commission;  removal  of 
headquarters  to  City  of  St.  Louis. 

46-41 

Sept  4 

ELEEMOSYNARY 

INSTITUTIONS. 

PURCHASING  AGENT. 

State  Purchasing  Agent  has  power  to  sell  surplus  produce  of  respective 
eleemosynary  institutions. 

46-41 

Oct  11 

SHERIFFS. 

DEPUTY  COLLECTORS. 

A sheriff  in  Reynolds  County  may  also  hold  the  office  of  deputy 

collector. 

46-41 

Oct  21 

OFFICERS. 

ELEEMOSYNARY 

INSTITUTIONS. 

Member  of  Board  of  Managers  appointed  to  fill  vacancy  serves  only 

until  end  of  term. 

46-41 

Oct  27 

BLIND  PENSION  ACT. 

The  word  "income"  as  used  in  Section  8451,  R.  S.  Missouri,  1939, 

means  net  income. 

46-41 

Oct  30 

BLIND  PENSION 

APPROPRIATION. 

Oculist's  expense  and  fee  for  examining  eligible  applicant  for  blind 
pension  to  be  paid  from  the  applicant's  first  pension  check. 

46-41 

Nov  5 

BLIND  PENSION. 

Application  may  be  made  to  probate  judge  or  to  the  Commission. 

46-41 

Nov  10 

ELEEMOSYNARY 

INSTITUTIONS. 

County  Court  can  discount  warrants  to  pay  for  the  keep  of  their 

inmates  in  the  institutions. 

46-41 

Nov  14 

BLIND  PENSIONS. 

APPROPRIATIONS. 

Under  Section  9456,  R.  S.  Missouri  1939,  treatments  or  operations 
recommended  by  examining  oculist  must  be  furnished  by  the  State. 

46-41 

Dec  11 

TAXATION. 

Municipal  and  school  bonds  are  not  exempt  from  taxation. 

46-41 

Dec  13 

ELEEMOSYNARY 

INSTITUTIONS. 

Board  of  Managers  may  by  rule  provide  that  when  accommodations 
are  limited  psychotic  cases  may  be  given  preference  over  senile 

dementia  cases. 

46-41 

Dec  19 

ELEEMOSYNARY 

INSTITUTIONS. 

State  Superintendent  has  no  authority  to  act  as  agent  or  representative 
of  a patient  in  the  signing  of  checks  or  transaction  of  private  business 

matters. 

46-41 

Dec  30 

OFFICERS. 

VACANCY. 

Vacancy  filled  in  prosecuting  attorney's  office  by  circuit  judge  is  only 
temporary. 

48-41 

Jan  16 

OFFICERS. 

DEPUTY  SHERIFFS. 

A person  can  hold  the  office  of  deputy  sheriff  and  constable  at  the 

same  time. 

48-41 

Feb  5 

PROSECUTING 

ATTORNEY. 

Assistant  prosecuting  attorney  should  not  represent  a defendant  in  a 

trial.  The  determination  of  the  matter  should  be  left  to  the  trial  court. 

48-41 

Feb  11 

CONSERVATION. 

Section  39  of  the  Wildlife  Code  is  not  violative  of  the  "commerce 

clause"  of  the  Federal  Constitution. 

48-41 

June  3 

ROADS  AND  BRIDGES. 

COUNTY  COURT. 

Surplus  in  general  county  road  fund  can  be  transferred  to  a special 
road  district.  County  court  has  no  authority  to  rent  road  machinery  to 
another  county,  but  if  they  do,  rental  must  be  paid  into  the  county 
treasury. 

48-41 

July  12 

SPECIAL  ELECTIONS. 

BOND  ISSUE. 

CORPORATIONS. 

Vernon  County  - In  Re  instituting  suit  against  the  Missouri  Public 

Service  Corporation  - Participating  in  Election. 

48-41 

Sept  9 

MISSOURI  MANUAL. 

SECRETARY  OF  STATE. 

Exact  salaries  of  all  employees  of  the  State  must  be  given  to  the 
Secretary  of  State  at  the  time  he  requests  the  information.  Bracketing 
or  giving  or  salary  ranges  will  not  suffice. 

48-41 

Oct  11 

GAMBLING  DEVICE. 

Slot  machines  which  pay  off  in  cigarettes  handed  to  player  by  owner  of 
establishment  are  gambling  devices. 

48-41 

Dec  12 

CRIMINAL 

PROCEDURE. 

Affidavit  substantially  complying  with  civil  procedure  of  appeal  is 
sufficient  for  appealing  in  a criminal  case.  Criminal  appeal  bond,  after 

BOND. 

conviction,  must  be  approved  by  the  circuit  judge  and  not  the  circuit 

clerk. 

49-41 

May  9 

Hon.  Lloyd  W.  King 

WITHDRAWN 

49-41 

Aug  2 

TAXATION. 

Notice  not  required  taxpayer  on  personal  property  and  penalties 
accrued  are  payable  by  the  taxpayer  and  cannot  be  abated  by  the 
county  court. 

49-41 

Aug  11 

SCHOOLS. 

Two  districts  are  authorized  to  make  a temporary  combination  of  one 
building  for  negro  children;  State  Superintendent  may  make 
apportionment  of  state  moneys  for  the  temporary  combination. 

49-41 

Aug  18 

SCHOOLS. 

When  state  aid  may  be  allowed. 

49-41 

Sept  19 

EXTRADITION. 

A child  who  flees  the  State  although  in  the  custody  of  the  court  as  a 
neglected  and  delinquent,  not  having  been  convicted  of  any  crime, 

cannot  be  extradited. 

49-41 

Oct  3 

PROBATION 

OFFICERS. 

(COUNTIES  OVER 
90,000.) 

Probation  officers  have  authority  to  go  to  any  portion  of  the  State 
under  order  of  the  court  and  to  be  reimbursed  for  necessary  expenses 
in  so  doing,  so  long  as  the  total  sum  of  expenses  does  not  exceed 
$200.00  for  any  one  year. 

51-41 

Jan  21 

TAXATION. 

COUNTIES. 

County  has  no  authority  to  purchase  land  to  protect  its  tax  lien.  Holder 
of  certificate  under  Jones-Munger  Act  must  pay  subsequent  taxes 

accrued  before  date  of  collector's  deed. 

51-41 

May  14 

SCHOOLS. 

STATE  TEACHERS 

COLLEGES. 

Board  of  Regents  may  use  discretion  in  preserving  or  destroying 
vouchers,  checks,  warrants,  bills  etc. 

51-41 

Sept  15 

BOARD  OF  HEALTH. 

House  Bill  No.  501  is  valid  and  authorizes  the  board  to  set  up  a merit 
system  of  its  own. 

51-41 

Dec  8 

BOARD  OF  NURSES. 

Nurses  working  under  United  States  Health  Service  are  not  compelled 

to  obtain  nurse's  license. 

52-41 

Apr  11 

COUNTY  BUDGET 

LAW. 

In  the  county  budget,  the  traveling  and  hotel  expenses  of  the  circuit 
court  reporter  should  be  classified  as  class  2. 

52-41 

July  16 

SHERIFFS. 

FEES. 

Entitled  to  commission  on  notice  of  garnishment;  entitled  to  fees  on 
each  case  for  serving  writs  on  more  than  one  case  for  the  same  trip. 

52-41 

Oct  25 

RECORDER  OF  DEEDS. 

A fee  may  not  be  charged  by  a Recorder  of  Deeds  for  recording  a 
discharge  of  a soldier  in  military  service. 

53-41 

Apr  28 

TAXATION. 

SALES  TAX. 

Sales  tax  on  coin  operated  games  and  devices  constitutional. 

53-41 

May  6 

NEPOTISM. 

As  a rule  death  terminates  the  relationship  by  affinity,  under  Article 

XIV,  Section  13  of  the  Constitution  of  Missouri. 

53-41 

May  10 

WORKMEN'S 

COMPENSATION 

COMMISSION. 

House  Bills  487  and  488  of  the  61st  General  Assembly  are 

constitutional. 

53-41 

Oct  16 

JUSTICE  COURTS. 

Plaintiff,  except  infants,  in  a Justice  Court  cannot  conduct  his  suit  by  an 
agent  but  may  do  so  in  person  or  by  an  attorney. 

54-41 

Mar  14 

MUNICIPAL  OFFICES. 

ELECTIONS. 

The  manner  of  filling  unexpired  term  for  the  office  of  alderman  in  a 
city  of  the  fourth  class. 

55-41 

Jan  20 

INSURANCE. 

Approval  of  Articles  of  Association  of  Kansas  City  Casualty  Company. 

55-41 

Jan  23 

INSURANCE. 

Stock  casualty  companies  under  Article  VI,  Chapter  37,  R.  S.  Mo.  1929, 
may  issue  participating  contracts. 

55-41 

Jan  29 

INSURANCE. 

Approval  of  increase  of  capital  stock  and  amendments  to  articles  of 
incorporation  of  Employers  Reinsurance  Corporation. 

55-41 

Feb  7 

INSURANCE. 

Proceedings  to  increase  capital  stock  of  the  Business  Men's  Assurance 
Company  of  America  invalid. 

55-41 

Feb  11 

INSURANCE. 

Approval  of  papers  as  to  form  and  sufficiency  submitted  in  connection 
with  increase  of  capital  stock  of  Postal  Life  and  Casualty  Company 
under  Article  II,  Chapter  37  R.  S.  Mo.  1929. 

55-41 

Mar  11 

INSURANCE. 

Approval  of  increase  of  capital  stock  and  amendments  to  articles  of 
incorporation  of  Kansas  City  Casualty  Company  of  Kansas  City,  Missouri. 

55-41 

Mar  18 

INSURANCE. 

Approval  of  articles  of  association  of  Commercial  Bankers  Mutual 
Casualty  Company. 

55-41 

Mar  21 

INSURANCE. 

Approval  of  Articles  of  Association  of  Mutual  Savings  Life  Insurance 
Company. 

55-41 

Apr  15 

INSURANCE. 

Approval  to  amendment  of  Articles  of  Incorporation  of  Commercial 
Bankers  Mutual  Casualty  Company. 

55-41 

May  13 

CORPORATIONS. 

INSURANCE. 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

Insurance  companies,  both  foreign  and  domestic,  are  required  to 
register  under  the  provisions  of  Section  5085  of  R.  S.  Mo.,  1939. 

Building  & Loan  Associations  not  required  to  comply  with  the  general 
statute  respecting  registration  of  corporations. 

55-41 

Aug  13 

INSURANCE. 

Town  mutual  may  insure  automobiles  of  members  but  coverage 
specifically  limited  to  fire,  lightning  and  winstorm. 

55-41 

Oct  24 

STATUTE. 

INFORMATION. 

Construing  Section  8383,  R.  S.  Missouri  1939. 

56-41 

Jan  28 

COURT. 

FUNDS. 

Cannot  loan  surplus  money  from  tax  sales,  as  school  funds  until  20 
years  elapse  from  date  of  deposit  in  county  treasury. 

57-41 

Jan  23 

COUNTY  COURTS. 

SALE  OF  BONDS. 

The  authority  of  the  county  court  to  pay  compensation  to  agent  for 
selling  refunding  bonds. 

57-41 

Jan  31 

CRIMINAL  LAW. 

WITNESSES. 

Testimony  of  a physician  is  not  privileged  communication  as  to  his 
patient  where  the  facts  testified  to  were  not  necessary  for  him  to 
prescribe  for  such  patient  as  a physician  or  do  any  act  as  a surgeon. 

57-41 

Mar  13 

ROAD  DISTRICT 

TAXATION. 

It  is  mandatory  upon  the  county  court  to  make  a levy  under  Section 
8526,  R.  S.  Mo.  1939,  and,  upon  the  failure  of  the  county  court  to 
make  such  a levy,  mandamus  will  lie. 

57-41 

Apr  9 

TAXATION. 

SPECIAL  ROAD 

DISTRICTS. 

The  fiscal,  calendar  and  financial  year  of  the  county  begins  on  the  1st 
day  of  January  and  ends  on  the  31st  day  of  December.  Warrants 
accruing  in  1939  cannot  be  paid  out  of  the  taxes  assessed  for  1940 
unless  a surplus  over  and  above  county  expenses  in  1940. 

57-41 

May  16 

CONSERVATION 

COMMISSION. 

STATE  PARK  BOARD. 

APPROPRIATION. 

Construing  Section  74,  House  Bill  No.  66. 

57-41 

May  20 

APPROPRIATION. 

STATE  PARK  BOARD. 

Trucks  may  be  purchased  under  Section  74,  House  Bill  66. 

57-41 

June 

26 

CRIMINAL  LAW. 

Wife  abandonment  and  failure  to  support  may  be  charged  separately 
or  conjunctively. 

57-41 

Aug  18 

DEED. 

CONSERVATION 

COMMISSION. 

Interpretation  of  mineral  reservation  in  deed. 

57-41 

Aug  23 

RECORDER  OF  DEEDS. 

CLERK  OF  CIRCUIT 

COURT. 

Clerk  of  circuit  court  and  ex-officio  recorder  of  deeds  serves  until  his 

term  expires  although  by  operation  of  law  at  the  next  general  election 

a recorder  of  deeds  must  be  elected. 

57-41 

Sept  19 

CRIMINAL  LAW. 

COSTS. 

Wife  cannot  testify  against  her  husband  without  his  consent.  Upon  the 
dismissal  of  a rape  charge,  state  must  pay  the  costs. 

58-41 

Mar  4 

BUILDING  & LOAN. 

Foreign  associations  advertising  in  newspapers  are  not  doing  business 

within  this  state. 

58-41 

Mar  7 

BUILDING  AND  LOAN. 

Class  B assets  may  borrow  money  from  Class  A. 

60-41 

Jan  23 

Hon.  Robert  1. 

Meagher 

WITHDRAWN 

60-41 

Feb  19 

COUNTY  CLERK. 

Not  liable  for  donation  to  special  road  district  made  by  county  court  if 
donation  is  legal,  unless  funds  are  taken  from  the  five  classes  of  the 
County  Budget  Act. 

62-41 

Jan  21 

GENERAL  ASSEMBLY. 

Upon  opening  and  publishing  the  returns  of  the  election  for  state 

officers,  may  proceed  to  other  business. 

62-41 

Feb  18 

FEES. 

SALARIES. 

SHERIFF  AND 

DEPUTIES. 

CONSTABLES  AND 

DEPUTIES. 

ST.  LOUIS  COUNTY. 

Not  entitled  to  mileage  in  addition  to  salary  in  the  performance  of  their 

official  duties. 

62-41 

June 

19 

Hon.  Joe  H.  Miller 

WITHDRAWN 

62-41 

Aug  11 

TAXATION. 

BONDS. 

Railroad  bonds  on  railroads  in  receivership  are  subject  to  taxation. 

62-41 

Aug  13 

TAXATION. 

BOARD  OF 

EQUALIZATION. 

Construction  of  House  Bill  No.  328  with  reference  to  the  duties  of  the 

State  Tax  Commission. 

62-41 

Aug  19 

TAXATION. 

Form  of  collector's  notice  of  sale  and  certificate  to  proof  of 
publication. 

62-41 

Sept  9 

APPROPRIATIONS. 

PENAL  INSTITUTIONS. 

Balance  of  moneys  in  various  funds  of  Department  of  Penal  Institutions 
should  be  transferred  and  credited  to  ordinary  revenue  fund  at  the  end 
of  biennium  and  after  all  warrants  on  such  fund  have  been  discharged 
and  the  appropriation  has  lapsed. 

62-41 

Sept  11 

TOWNSHIPS. 

BOUNDARY  LINES. 

PROCEDURE. 

A petition  for  change  of  boundary  of  townships  should  come  from  the 
voters  of  each  township  affected. 

62-41 

Sept  30 

TAXATION  AND 

REVENUE. 

Appointment  of  an  attorney  for  the  collection  of  delinquent  personal 

taxes. 

62-41 

Oct  2 

TAXATION. 

MERCHANTS. 

TAX  COMMISSION. 

Jurisdiction  of  State  Tax  Commission  over  merchants'  assessments. 

62-41 

Oct  3 

TAXATION. 

PAYMENT. 

APPEAL  AFTER 

PAYMENT. 

Taxpayer  who  pays  a tax  for  the  purpose  of  getting  benefits  of 
reduction  on  account  of  early  payment,  waives  his  right  to  appeal  to 
the  State  Tax  Commission  for  relief,  even  though  he  pays  such  tax 
under  protest. 

62-41 

Oct  3 

TAXATION. 

TELEPHONE. 

EXTENSION  LINES. 

Extension  lines  of  telephone  should  be  considered  as  a part  of  the  right 
of  way  of  a telephone  company  for  allocation  of  wire  companies  for 
taxation  purposes. 

62-41 

Oct  8 

TAXATION. 

STREET  RAILWAYS. 

Miles  of  street  traversed  on  regular  routes  by  busses  owned  by  street 
railways  should  be  used  in  allocation  for  tax  purposes. 

ALLOCATION. 

62-41 

Oct  8 

TAXATION. 

TAX  COMMISSION. 

Jurisdiction  of  Tax  Commission  over  assessment  rolls  after  the  same 

have  been  delivered  to  proper  officers  for  collection  of  the  taxes. 

62-41 

Oct  13 

TAXATION. 

RAILROADS. 

DEPOTS. 

Railway  express  building  owned  by  Terminal  Railroad  Association  of  St. 
Louis  should  be  assessed  as  distributable  property  of  railroads. 

62-41 

Oct  17 

TAXATION  AND 

REVENUE. 

(1)  Rights  of  a holder  of  a certificate  of  purchase  issued  by  the 
treasurer  of  a city  of  the  first  class.  (2)  When  county  court  may 

redeem  lands  from  such  sale. 

62-41 

Oct  20 

Hon.  Jesse  A.  Mitchell 

WITHDRAWN 

62-41 

Oct  30 

JUDGMENT. 

RECOGNIZANCE  OR 

BAIL  BOND. 

(1)  Statute  of  limitations  applies  for  the  reason  that  net  proceeds  go  to 
the  school  funds  in  the  county.  (2)  The  three-year  lien  upon  the  real 
estate  of  the  defendant,  as  provided  in  Section  1270,  R.  S.  Mo.  1939, 
immediately  attaches  upon  rendition  of  judgment.  (3)  Such  judgments 
may  be  revived  by  scire  facias  or  suit  upon  the  judgment  as  in  other 

civil  cases. 

62-41 

Nov  5 

TAXATION. 

INTER-STATE  BUS 

AND  TRUCK  LINES. 

The  State  Board  of  Equalization  does  not  have  jurisdiction  to  assess 
Inter-State  Bus  and  Truck  Lines  because  the  statute  authorizing  same 
has  been  repealed. 

62-41 

Nov  14 

PENAL  INSTITUTIONS. 

MISSOURI  TRAINING 

SCHOOL  FOR  BOYS. 

The  Commission  of  Penal  Institutions  has  the  power  to  authorize  boys 
at  the  Missouri  Training  School  for  boys  to  do  work  outside  the 
institution  for  private  individuals. 

62-41 

Dec  17 

INFANTS. 

MO.  TRAIN.  SCHOOL 

FOR  BOYS. 

JURISDICTION. 

Jurisdiction  sentence  delinquent  boys  under  17-circuit  courts,  Cape 
Girardeau  Common  Pleas;  such  boys  between  17  and  21,  same  courts, 
also  St.  Louis  Ct.  Crim.  Correction.  For  certain  felonies,  circuit  courts 
may  sentence  boys  under  17  to  pen.,  or  Train.  School;  for  other 
felonies  may  sentence  only  to  Train.  School.  Remedy  to  correct 
sentence  to  wrong  place  is  habeas  corpus. 

62-41 

Dec  31 

ANIMALS. 

Slaughter  of  horses  and  mules  not  unlawful  if  done  in  humane  manner. 

63-41 

July  7 

CRIMINAL  COSTS. 

JURIES. 

Sheriff  is  only  entitled  to  a reasonable  amount  allowed  by  the  circuit 
judge  and  prosecuting  attorney  for  the  board  and  lodging  of  a jury. 

64-41 

Aug  25 

COUNTY  COURT. 

COUNTY  HOSPITAL 

AND  NURSES'  HOME. 

Nurses'  Home  cannot  be  constructed  under  levy  for  construction  of  a 
county  hospital. 

64-41 

Sept  18 

OFFICERS. 

Acceptance  of  "tips",  even  though  after  office  hours  - against  public 
policy. 

64-41 

Nov  18 

Hon.  Mark  Morris 

WITHDRAWN 

64-41 

Dec  16 

Hon.  Mark  Morris 

WITHDRAWN 

65-41 

July  25 

NEPOTISM. 

A father  is  not  related  to  the  sister  of  his  son's  wife  by  affinity,  and  the 
appointment  by  the  father  of  such  person  as  an  official  clerk  does  not 
violate  Sec.  13,  Article  14,  of  the  Constitution. 

66-41 

Jan  2 

TAXATION. 

Even  tho  cemetery  association  later  sells  off  part  of  land  said  land  tax 
exempt  during  time  held  by  association  for  cemetery  purposes. 

66-41 

June  6 

TAXATION  AND 

REVENUE. 

The  taxpayer  can  complain  to  the  State  Tax  Commission  when  his 
proper  appeal  from  the  county  assessor  to  the  county  board  of 
equalization  has  been  denied  for  the  reason  he  had  not  introduced 
evidence  in  support  of  the  affidavit  for  appeal. 

66-41 

June 

26 

TAXATION. 

Defense  Bonds  Series  E,  F,  and  G,  not  taxable  as  personal  property. 

67-41 

Jan  8 

COUNTIES  BUDGET 

LAW. 

Liability  of  county  for  supplies  not  included  in  officer's  budget. 

67-41 

Jan  13 

CIRCUIT  CLERKS, 

COUNTY  CLERKS. 

Not  entitled  to  retain  fees  to  apply  upon  fixed  salary. 

67-41 

May  26 

INTOXICATING 

LIQUOR. 

Supervisor  may  grant  license  to  person  indicted  for  violation  of  Act,  if 
person  has  qualifications  required  by  Act.  May  not  grant  license  to 
person  convicted  for  such  violation  by  judgment  and  sentence  of  court. 

67-41 

Sept  24 

TAXATION  AND 

REVENUE. 

County  Court  can  not  abate  penalty  on  the  mistake  made  by  the 
collector  as  to  the  amount  of  taxes  owed  by  the  taxpayer. 

67-41 

Dec  29 

ROADS  AND  BRIDGES. 

Commissioners  of  special  road  district  organized  under  Art.  18,  Chapt. 

46,  R.  S.  Mo.,  1939,  have  exclusive  control  over  all  roads,  bridges  and 

culverts  within  said  district. 

68-41 

Jan  20 

CLERK  OF  CIRCUIT 

COURT. 

Salary  change  effected  by  1940  census  begins  January  1,  1941. 

68-41 

Feb  28 

SHERIFFS. 

Entitled  to  mileage  in  each  case  for  serving  several  summons  on  same 
trip. 

68-41 

Mar  6 

TAXATION. 

REVENUE. 

An  election  for  a county  library  cannot  be  held  if  at  that  time  the 
county  court  has  levied  to  its  full  limitations  under  Section  11,  Article  X 

of  the  Constitution  of  Missouri. 

68-41 

Mar  31 

PENAL  INSTITUTIONS. 

CRIMINAL 

PROCEDURE. 

Upon  conviction  in  a capital  case  on  appeal  and  stay  of  execution  the 
sheriff  must  deliver  the  convict  to  the  Warden  of  the  Penitentiary  not 
more  than  ten  days  from  the  date  of  the  judgment. 

68-41 

Aug  28 

MOTOR  VEHICLES. 

PROSECUTING 

ATTORNEYS. 

A jury,  judge,  or  prosecuting  attorney  cannot  assess  or  recommend  a 
fine  of  less  than  Five  Dollars  for  careless  driving  under  Section  8383,  R. 

S.  Missouri  1939. 

68-41 

Aug  28 

BOARD  OF 

CHIROPRACTIC 

EXAMINERS. 

May  not  remit  renewal  fees;  issuance  of  renewal  license  is  mandatory 
on  payment  of  required  fee. 

68-41 

Oct  18 

CRIMINAL  LAW. 

INSANITY. 

Convict  under  death  penalty  reprieved  by  Governor  and  discharged  by 
State  Hospital  as  sane  is  subject  to  execution. 

69-41 

Jan  21 

INTOXICATING 

LIQUOR. 

The  penalty  for  a violation  of  Section  8 of  the  Liquor  control  Act  is  a 
misdemeanor  as  provided  by  Section  43  of  said  act. 

69-41 

Feb  12 

PROSECUTING 

ATTORNEY. 

CRIMINAL  LAW. 

FORMER  JEOPARDY. 

One  charged  with  careless  and  reckless  driving  who  paid  a fine  is  not 
put  in  jeopardy  by  being  subsequently  charged  with  carrying  a deadly 
weapon  while  intoxicated. 

69-41 

Apr  17 

COUNTY  SUPPLIES. 

Section  2511,  R.  S.  1939,  did  not  prescribe  method  for  purchase  of 
supplies  in  counties  having  a population  of  15,700  inhabitants. 

69-41 

Apr  21 

FOOD  STAMP  PLAN. 

Counties  under  50,000  inhabitants  may  participate  in  Food  Stamp  Plan 
if  expenditure  properly  budgeted,  but  have  no  authority  to  borrow 
funds  against  unknown  future  revenue  for  this  purpose. 

69-41 

Aug  18 

SOLDIERS  AND 

OTHER  PERSONS  IN 

MILITARY  SERVICE. 

Civil  courts  have  jurisdiction  concurrent  with  military  courts  to  try  for 

violations  of  civil  laws. 

69-41 

Oct  2 

PEDDLERS. 

Farmer  who  feeds  and  kills  his  own  cattle  may  sell  the  meat  therefrom 
without  paying  a peddler's  license. 

69-41 

Oct  24 

ANIMALS. 

The  stealing  of  a dog  is  subject  to  a charge  of  larceny. 

69-41 

Nov  22 

ROADS  AND 

HIGHWAYS. 

OVERSEERS. 

CONTRACTING  FOR 

ROAD  MACHINERY. 

Road  overseers  of  common  road  districts  are  not  authorized  to 

contract  for  road  machinery  nor  to  incur  obligations  in  excess  of 
income  for  current  year. 

69-41 

Dec  1 

ROADS  AND  BRIDGES. 

County  may  ask  damages  for  injury  to  county  roads  in  the  original 
condemnation  suit  by  the  United  States  condemning  roads  in  any  army 

area. 

71-41 

Mar  29 

COUNTY  TREASURER 

AND  EX  OFFICIO 

COLLECTOR. 

Section  11106  applies  to  compensation  as  ex-officio  collector  and 

section  13450  does  not. 

71-41 

Aug  20 

COUNTY 

TREASURERS. 

House  Bill  255  becomes  effective  October  10,  1941,  but  operation  may 
be  postponed  to  some  treasurers. 

71-41 

Oct  15 

OFFICERS. 

Probate  Judge  may  be  a notary  public  at  the  same  time  as  the  duties 
are  not  incompatible. 

73-41 

Jan  30 

HIGHWAY 

ENGINEERS. 

County  Highway  Engineers  not  entitled  to  mileage  in  counties  of  twenty 
thousand  to  fifty  thousand. 

73-41 

Feb  13 

GARNISHMENT. 

Notice  to  a judgment  debtor  after  general  execution  is  not  a 
prerequisite  before  issuing  a writ  of  summons  to  a garnishee. 

73-41 

Apr  10 

MOTOR  VEHICLES. 

Dealer's  license  plates  may  not  be  used  in  the  demonstration  or 
transportation  of  farm  tractors. 

73-41 

Sept  4 

MOTOR  VEHICLES. 

HIGHWAY  PATROL. 

Highway  Patrol  unauthorized  to  keep  slow  moving,  heavily  loaded 
motor  vehicles  off  highways. 

73-41 

Sept  30 

MOTOR  VEHICLES. 

"Push-a-Bike"  is  a motortricycle  within  the  meaning  of  the  motor 

vehicle  act. 

73-41 

Nov  21 

Hon.  W.  Oliver  Rasch 

WITHDRAWN 

74-41 

Sept  10 

CRIMINAL  LAW. 

Affidavit  sufficient  to  charge  the  crime  of  Grand  Larceny  under  Section 
4456  R.  S.  Mo.,  1939  - Larceny  and  Embezzlement  distinguished. 

75-41 

July  18 

PARENT  & CHILD. 

Valid  marriage  affects  emancipation  of  child  from  parental  control,  and 
parental  consent  for  vaccination  of  married  minor  not  necessary. 

76-41 

Jan  23 

NEPOTISM. 

OFFICERS 

APPROVING 

APPOINTMENTS. 

A member  of  the  County  Court  voting  for  approval  of  his  son-in-law  as 
assistant  county  engineer  violates  the  nepotism  act;  but  if  other 
members  of  the  court  vote  for  such  approval  without  the  connivance, 
understanding  or  agreement  of  the  related  member  then  the  act  is  not 

violated. 

76-41 

Jan  24 

TAXATION. 

SPECIAL  ROAD  AND 

BRIDGE  TAXES. 

County  Court  authorized  to  make  additional  levy  under  provisions  of 
Section  22  of  Art.  X of  the  Constitution  for  special  road  and  bridge 

taxes. 

76-41 

Feb  12 

SPECIAL  ROAD 

DISTRICTS. 

Cannot  use  funds  derived  from  special  road  tax  to  pay  bonded 

indebtedness. 

76-41 

Apr  17 

ELECTION  CONTESTS. 

In  absence  of  statute  the  county  clerk  cannot  receive  any 
compensation  for  additional  expense  in  recounting  ballots  in 
gubernatorial  contest.  The  county  court  cannot  reimburse  him  because 
the  claim  is  not  a valid  claim  and  the  court  is  precluded  from  paying 
the  same  by  the  County  Budget  Law. 

76-41 

Apr  22 

TAXATION  AND 

REVENUE. 

(1)  Nonresident  owner  may,  through  a legally  constituted  attorney  in 
fact,  redeem  his  land  sold  under  the  Jones-Munger  law,  within  the 
statutory  period  of  redemption.  (2)  Answered  by  an  opinion  rendered 
to  Mr.  Bryan  A.  Williams,  Prosecuting  Attorney,  Marble  Hill,  Missouri. 

76-41 

May  9 

Mr.  G.  Oscar 

Robinson 

WITHDRAWN 

76-41 

Aug  16 

MUNICIPAL 

In  cities  of  the  third  class  the  mayor  only  has  the  power  of 

CORPORATIONS. 

CONFLICT  OF  LAWS. 

appointment  of  non-elective  officers.  City  ordinance  conflicting  with 
state  law  absolutely  void. 

76-41 

Oct  17 

BURIAL  INSURANCE 

SOCIETIES. 

Persons  or  corporations  doing  burial  insurance  business  without 
authority  from  Insurance  Department  subject  to  punishment. 

76-41 

Nov  10 

TAXATION. 

Surplus  from  tax  sale  should  be  paid  to  persons  entitled  thereto.  In 
case  of  doubt  or  dispute  of  such  surplus,  the  collector  should  pay  the 
same  into  the  county  treasury  for  the  use  and  benefit  of  such  person 

or  persons. 

76-41 

Nov  19 

OFFICERS. 

COUNTY 

TREASURERS. 

Treasurer  can  not  receive  extra  compensation  for  taking  care  of 
accounts  of  county  toll  bridges. 

77-41 

Jan  18 

SHERIFFS. 

Special  election  to  fill  vacancy. 

80-41 

Aug  7 

JOURNALISM 

SCHOOL. 

LINCOLN  UNIVERSITY. 

REASONABLE  TIME. 

Establishment  of  journalism  school  7 months  after  demand  is  within  a 

reasonable  time. 

80-41 

Sept  6 

SCHOOLS. 

LINCOLN  UNIVERSITY. 

Rules  made  by  Board  of  Curators  with  reference  to  paying  Negro 
school  students'  tuition  outside  of  State  are  reasonable;  1%  of  fund  can 
not  be  used  for  administrative  purposes. 

80-41 

Sept  19 

BUILDINGS. 

LINCOLN  UNIVERSITY. 

Public  bodies  must  enter  into  contracts  for  labor  and  materials  in  the 

construction  and  repair  of  public  buildings  and  improvements. 

81-41 

Jan  9 

GENERAL  ASSEMBLY. 

Power  to  investigate  election  returns  prior  to  seating  executive 

officials. 

81-41 

Jan  20 

GOVERNOR. 

Veto  of  Resolution  No.  3 passed  in  Joint  Session  by  Sixty-first  General 
Assembly  is  a nullity. 

81-41 

Jan  21 

CORPORATION. 

Notice  of  reduction  of  employees'  wages  is  mandatory  and  has 
reference  to  all  classes  of  employees  (Sections  4590  and  4591,  R.  S. 

Mo.  1929). 

81-41 

Mar  22 

COUNTY  OFFICERS. 

SHERIFF. 

DEPUTY. 

The  sheriff  and  his  deputies  may  not  legally  receive  from  and  be 
furnished  free  transportation  by  a street  railway  company. 

81-41 

May  26 

RECORDER  OF  DEEDS. 

It  is  the  duty  of  the  recorder  of  deeds  to  record  all  instruments  when 
properly  proved  or  acknowledged  according  to  law  and  authorized  to 

be  recorded  in  his  office. 

82-41 

Aug  25 

CORONERS. 

When  the  act  of  violence  occurs  in  one  county  and  the  victim  dies  in 
another,  the  coroner  of  the  county  in  which  the  victim  dies  should 
have  jurisdiction  and  the  county  court  of  that  county  is  liable  for  the 

legal  expense  incurred  in  connection  with  such  inquest. 

83-41 

Jan  15 

SALARIES. 

CONTESTED 

ELECTION. 

CIRCUIT  JUDGE. 

Circuit  Judge  Sam  C.  Blair  cannot  collect  a salary  from  the  state  unless 
he  gives  bond  and  complies  with  Section  11423,  R.  S.  Missouri  1929. 

83-41 

Jan  20 

SPECIAL  ROAD 

DISTRICTS. 

Warrants  to  be  paid  in  future  years  for  payment  of  machinery  where 
total  costs  is  in  excess  of  the  unspent  year's  income  and  that  which  can 
be  anticipated  for  the  year  that  said  machinery  is  bought  are  void  and 
non-enforceable  within  the  meaning  of  Section  12,  Article  10  of  the 
Constitution  of  Missouri,  and  therefore,  said  warrants  would  have  no 
affect  upon  a reorganization  of  the  said  road  districts. 

83-41 

Mar  10 

Hon.  Forrest  Smith 

WITHDRAWN 

83-41 

Apr  11 

BOARD  OF  FUND 

COMMISSIONERS. 

Comparison  of  paid  bonds  and  coupons  does  not  have  to  be  done 
personally  by  Board  of  Fund  Commissioners,  but  may  be  delegated. 

83-41 

Apr  25 

CRIMINAL  LAW. 

MOTOR  VEHICLES. 

Prosecution  for  theft  of  tires  of  the  value  of  more  than  Thirty  Dollars 
must  be  brought  under  the  grand  larceny  section  and  not  under  the 
tampering  section  and  upon  acquittal  the  state  must  pay  the  costs. 

83-41 

May  1 

CRIMINAL  COSTS  ON 

CHANGE  OF  VENUE. 

Reporter's  fee  of  Three  Dollars  should  be  paid  in  the  county  where  the 

information  or  indictment  is  filed. 

83-41 

May  8 

BOND  ISSUES. 

Uncertified  assessments  can  not  be  used  in  ascertaining  value  of 
property  within  political  subdivisions. 

83-41 

May  9 

SCHOOLS. 

Contract  for  more  than  one  year  with  teacher  is  legal  and  binds  new 
board,  if  contract  is  made  in  good  faith  without  fraud  or  collusion,  and 
is  for  reasonable  time.  (Overruling  opinion  of  Mr.  Buffington  and 
reaffirming  opinion  of  General  Crow  of  May  1,  1933,  to  Board  of 
Education,  Columbia,  Missouri) 

83-41 

July  2 

MOTOR  VEHICLES. 

PUBLIC  SERVICE 

COMMISSION. 

Motor  vehicles  carrying  agricultural  products  exclusively  in  intrastate 
traffic  exempt  from  Public  Service  Commission  Act. 

83-41 

July  8 

CRIMINAL  COSTS. 

Court  reporter  not  entitled  to  costs  of  transcript  of  bill  of  exceptions 
on  a pauper  appeal  until  the  case  is  finally  decided  and  determined 
without  right  of  further  appeal. 

83-41 

July  24 

STATE  AUDITOR. 

ESCHEAT  FUND. 

Auditor  precluded  from  drawing  warrants  upon  Escheat  Fund  absent  an 
appropriation  by  the  Legislature  creating  funds  out  of  which  the  State 
Treasurer  may  pay  such  warrants. 

83-41 

July  25 

SCHOOLS. 

School  board  is  not  authorized  to  by  caps  and  gowns  and  invitation 
cards  for  students  at  graduation  time.  There  is  no  statute  authorizing 

the  same. 

83-41 

Oct  2 

CRIMINAL  LAW. 

Setting  out  officers  subject  to  prosecution  for  the  purchase  of  fees  and 
warrants  at  less  than  par  under  Section  4349,  R.  S.  Missouri  1939. 

83-41 

Oct  10 

APPROPRIATIONS. 

Appropriation  from  Private  Grain  Inspection  fund  for  six  months  period 
is  not  affected  by  Section  73  of  House  Bill  581. 

83-41 

Oct  16 

Hon.  Forrest  Smith 

WITHDRAWN 

83-41 

Oct  22 

STATE  AUDITOR. 

State  auditor  has  power,  under  Section  13100,  R.  S.  Mo.  1939,  to 
compel  Recorder  of  Deeds  to  show  actual  amount  paid  deputies  or 

assistants.  If  he  refuses  to  do  so  the  matter  should  be  referred  to  the 

Prosecuting  Attorney. 

83-41 

Oct  25 

BOARD  OF  HEALTH. 

No  limit  on  inspectors  in  Food  & Drug  and  cosmetology  departments  or 
their  salaries.  State  Board  through  president  may  sign  all  payroll 
vouchers,  except  water  and  sewage  division  which  Commissioner  of 
Health  may  sign,  but  such  duty  may  be  delegated. 

83-41 

Dec  10 

Hon.  Forrest  Smith 

WITHDRAWN 

85-41 

July  19 

BOARD  OF  HEALTH. 

Commissioner  of  Health  has  a right  to  investigate  the  health  conditions 
of  a county  jail,  and  should  report  his  findings  to  the  County  Court  and 
the  Circuit  Judge  of  the  particular  county,  and  may  furnish  his  report  to 
the  City  Council  of  the  city  in  which  the  jail  is  situated. 

85-41 

Sept  11 

STATE  BOARD  OF 

HEALTH. 

Has  no  legal  duty  to  make  laboratory  tests  for  individuals  or  officials  in 
matters  not  affecting  the  public  health. 

85-41 

Oct  9 

STATE  BOARD  OF 

HEALTH. 

Although  a hotel  is  exempt  from  property  tax  it  is  not  exempt  from 
hotel  license  fees.  Deputy  of  State  Board  of  Health  must  follow  the 
statutes  in  condemnation  and  forfeiture  of  food  and  drugs. 

85-41 

Oct  30 

HEALTH,  BOARD  OF. 

MUNICIPAL 

CORPORATIONS. 

Board  of  Health  and  cities  of  the  first  class  both  have  authority  to 
inspect  food  and  drugs. 

85-41 

Dec  1 

STATE  BOARD  OF 

HEALTH. 

It  is  the  duty  to  inspect  homes  for  incurable  people  even  though  no 
special  appropriation  was  made  for  the  purpose. 

85-41 

Dec  2 

ADMINISTRATION. 

Upon  refusal  to  grant  letters  of  administrations  under  Section  2,  Laws 
of  Mo.  1941,  page  289,  widower,  widow  or  minor  children  under  the 
age  of  18,  through  their  guardian,  as  the  case  may  be,  may  assign  title 
to  automobile  in  the  estate.  A creditor  under  Clause  2 of  said  section, 
supra,  has  the  right  to  transfer  the  title  to  an  automobile  in  the  estate, 

if  there  be  one. 

85-41 

Dec  10 

COUNTY  COURTS. 

PUBLIC  BUILDINGS. 

County  courts  may  convey  a site  for  construction  of  a public  health 
center  provided  such  location  is  not  needed  for  county  public  buildings. 

85-41 

Dec  13 

STATE  BOARD  OF 

HEALTH. 

NURSING  SHELTERS 

OR  BOARDING 

HOMES. 

RULES  AND 

REGULATIONS. 

85-41 

Dec  15 

Dr.  James  Stewart 

WITHDRAWN 

85-41 

Dec  17 

BOARD  OF  HEALTH. 

HOTELS. 

Board  of  Health  may  make  tourist  camp  regulations  applicable  to 

hotels. 

85-41 

Dec  29 

OFFICERS. 

Any  state,  county  or  city  officer  is  eligible  as  federal  agent  under  the 
state  tire  rationing  administrator  if  they  serve  without  pay. 

86-41 

Feb  15 

HIGHWAY 

COMMISSION. 

Right  to  rescind  construction  contract  by  mutual  consent  by  paying  for 
work  and  materials  actually  furnished;  payment  of  any  sum  in  excess  of 
money  actually  earned  by  contractor  under  a contract  is  illegal. 

86-41 

Mar  10 

STATE  HIGHWAY 

COMMISSION. 

May  not  abandon  voluntarily  a constitutionally  established  road. 

86-41 

Mar  26 

COUNTIES. 

FEDERAL  SURPLUS 

COMMODITIES. 

FOOD  STAMP  PLAN. 

COUNTY  BUDGET 

ACT. 

County  courts  may  appropriate  monies  for  purchase  of  food  stamps, 
but  such  purchases  must  be  subject  to  the  provisions  of  the  County 
Budget  Act. 

86-41 

Nov  25 

SCHOOLS. 

Board  does  not  have  statutory  authority  to  appropriate  money  for 
sending  out  delinquent  tax  notices.  School  district  is  not  liable  for 
paving  and  improving  streets  adjacent  to  building. 

88-41 

Jan  6 

POLL  TAX. 

City  of  Third  Class  has  right  to  impose. 

88-41 

Sept  18 

INTOXICATING 

LIQUORS. 

Provision  of  ordinance  of  incorporated  city  under  special  charter  which 
excepts  licensing  and  sale  of  malt  liquors  in  original  package  at  retail 
liquor  stores  is  invalid,  same  being  inconsistent  with  state  law. 

89-41 

Feb  21 

SALARIES  OF  COUNTY 

OFFICERS. 

Change  in  salaries  occasioned  by  change  in  population  should  be 
effective  as  soon  as  changed  report  of  population  is  available. 

89-41 

Feb  28 

Hon.  Gene  Thompson 

WITHDRAWN 

89-41 

Apr  24 

COUNTY  BOARD  OF 

EQUALIZATION. 

Cannot  equalize  values  between  farm  lands  and  city  lots;  cannot  raise 
value  of  a class  of  property. 

89-41 

Sept  3 

TAXATION. 

RURAL 

ELECTRIFICATION. 

Rural  Electrification  Co-operatives  are  not  government  agencies  and  are 
therefore  subject  to  the  provisions  of  the  Tax  laws. 

GOVERNMENT 

AGENCIES. 

89-41 

Oct  3 

PROSECUTING 

ATTORNEYS. 

Prosecuting  Attorney  not  entitled  to  retain  for  his  services,  under  Sec. 
12942  R.  S.  Mo.,  '39,  any  compensation,  but  may  receive  his  necessary 
traveling  expenses. 

89-41 

Dec  12 

COUNTY  COURTS. 

County  courts  have  power  to  employ  watchmen  to  preserve  county 
property. 

90-41 

Jan  3 

COUNTY  TREASURER. 

Surplus  monies  can  only  be  paid  through  suitable  order  from  county 

court. 

90-41 

Nov  28 

LABOR  DEPT. 

MATTRESSES. 

STERILIZATION  OF. 

Used  mattresses  must  be  sterilized  before  sale,  and  during  renovation. 
Failure  to  do  so,  misdemeanor,  and  ground  for  refusal  and  revocation 

of  license. 

90-41 

Dec  8 

LABOR,  DEPARTMENT 

OF. 

Female  contestants  in  a "walkathon"  come  within  the  provisions  of 
Section  10171,  R.  S.  Mo.  1939,  and  cannot  participate  more  than  nine 
hours  a day  or  fifty-four  hours  a week. 

93-41 

July  3 

NEPOTISM. 

Section  13,  of  Article  XIV,  of  the  Constitution  of  Missouri,  does  not 
prohibit  the  appointing  by  a public  officer  of  a husband  of  a wife 
whose  great  grandfather  was  the  brother  of  the  grandfather  of  the 

office  holder. 

93-41 

Dec  31 

SHERIFFS'  DEPUTIES. 

PRIVATE  GUARDS. 

Not  necessary  for  private  guards  to  be  commissioned  as  deputy 

sheriffs. 

94-41 

Mar  27 

SCHOOLS. 

Benefits  for  teachers  in  St.  Louis.  Act  can  include  requirement  that 
teacher  reside  in  St.  Louis  during  time  required  for  obtaining  pension; 
not  necessary  to  pass  amendment  to  the  Constitution  for  legislative  act 
to  be  valid  for  teachers  only  in  St.  Louis. 

94-41 

Aug  8 

TAXATION. 

EXTENSION  OF  TAXES 

BY  COUNTY  CLERK. 

The  ninety-day  period  in  which  County  Clerk  shall  extend  taxes  and 
turn  books  over  to  Collector,  begins  to  run  when  County  Board  of 
Appeals  has  completed  its  work  and  the  certificate  from  the  State  Tax 

Commission  has  been  received. 

94-41 

Aug  26 

CIRCUIT  JUDGE. 

Exercises  same  powers  as  a member  of  the  county  court  as  jury 

commissioner. 

94-41 

Nov  6 

OFFICERS. 

TRAVELING 

EXPENSES. 

State  cannot  place  deposit  with  airplane  company  to  cover  traveling 
expenses  of  state  officials  and  employees. 

95-41 

Feb  13 

COUNTY  TREASURER. 

Not  authorized  to  issue  check  in  payment  of  judgment  until  warrant 
was  presented. 

97-41 

Feb  7 

ROAD  DISTRICTS. 

Special  Road  District  may  make  levy  under  Section  8067  R.  S.  Missouri, 

ROADS  & BRIDGES. 

1929,  for  repairing  roads  in  the  district  and  may  also  purchase  rock 
crusher,  to  crush  rock  to  be  used  in  repairing  said  roads. 

97-41 

Feb  19 

COUNTY  COLLECTOR. 

Back  taxes  are  not  to  be  included  in  the  limitation  of  fees  under 

Section  11106  R.  S.  Mo.  1939. 

97-41 

Feb  26 

COUNTY  BUDGET 

ACT. 

Traveling  expenses  of  prosecuting  attorney  can  be  paid  out  of  surplus 
in  class  5,  or  can  be  paid  out  of  class  6. 

97-41 

Mar  5 

Hon.  Robert  P.  C. 

Wilson,  III 

WITHDRAWN 

97-41 

Mar  14 

COUNTY  COURT. 

JURY 

COMMISSIONERS. 

The  county  and  circuit  courts  may  examine  a poll  book  in  preparing, 
before  selecting,  persons  qualified  to  serve  as  jurors  as  provided  in 

Section  705  and  Section  706  R.  S.  Mo.  1939. 

97-41 

Mar  24 

SCHOOL  DISTRICTS. 

May  sell  school  buildings  if  no  longer  required  and  new  building  is 
provided. 

97-41 

Apr  14 

TOWNSHIPS. 

Arbitrary  refusal  of  chairman  to  sign  order  for  purchase  price  of  road 
machinery  where  the  majority  of  the  members  of  the  board  have 
voted  for  the  issuance  of  said  order,  forces  the  recipient  of  said  order 
to  bring  court  action. 

97-41 

May  21 

TAXATION. 

Omitted  personal  property  on  a return  to  the  assessor  cannot  be 
assessed  as  to  previous  years. 

97-41 

Aug  7 

CONSTABLES. 

OFFICERS. 

County  court  is  not  prohibited  from  appointing  a constable  who  is  in 
the  general  mercantile  business. 

97-41 

Sept  5 

TAXATION. 

TOWNSHIP. 

Amount  of  levy  that  may  be  made  for  township  purposes,  including 
special  road  and  bridge  fund. 

97-41 

Oct  7 

MUNICIPAL 

CORPORATIONS. 

Violation  of  city  ordinance  regulating  automobile  speed  is  offense 
against  city  and  is  not  a State  offense. 

97-41 

Oct  11 

PRISON  MADE 

GOODS. 

SHIPMENT  PRIOR  TO 

OCT.  14TH. 

Prison  made  goods  may  be  shipped  outside  Missouri  prior  to  midnight 
October  13,  1941. 

97-41 

Oct  18 

SHERIFF. 

COUNTIES. 

County  Counselor  of  St.  Louis  County  is  sole  attorney  for  sheriff. 

97-41 

Oct  29 

TAXATION. 

PERSONAL  TAXES. 

PRIORITY  OF  LIEN. 

The  state's  lien  on  personal  property  seized  to  satisfy  personal  taxes  is 
superior  to  all  prior  liens,  including  chattel  mortgages. 

97-41 

Nov  25 

COUNTIES. 

Deficit  in  road  districts  can  not  be  paid  out  of  the  current  revenue,  but 
must  be  paid  out  of  the  delinquent  taxes  or  surplus  in  subsequent 

years. 

97-41 

Nov  29 

ADMINISTRATION. 

Section  301,  Laws  of  Missouri  1941,  is  procedural  in  character  and 
becomes  effective  ninety  days  after  the  adjournment  of  the 

Legislature. 

98-41 

Apr  4 

Hon.  Con  Withers 

WITHDRAWN 

98-41 

May  7 

EXTRADITION. 

Apprehension  pending  Governor's  warrant;  arrest  on  suspicion; 
affidavit  before  justice  of  the  peace  by  competent  witness  sworn  to  in 
Missouri;  examination. 

98-41 

June 

19 

TAXATION. 

Federal  employees  in  Veterans'  Hospital  on  reservation  at  Excelsior 
Springs  are  liable  for  personal  property  tax  on  their  motor  cars. 

98-41 

July  22 

SHERIFF,  JAILS  AND 

JAILERS. 

County  court  cannot  increase  the  allowance  for  feeding  prisoners 
during  the  current  year. 

98-41 

Dec  30 

ROADS  AND  BRIDGES. 

COUNTY  BUDGET. 

County  treasurer  can  protest  warrants  against  special  road  and  bridge 
fund  of  any  road  district  but  not  the  county  road  and  bridge  fund. 

99-41 

Apr  23 

ELECTION  CONTEST. 

Board  of  Election  Commissioners  of  Kansas  City,  because  of  special 
statutes,  may  employ  and  pay  extra  help  in  conducting  recount  in 
gubernatorial  contest. 

99-41 

Oct  31 

WITNESS  BEFORE 

GRAND  JURY. 

Any  witness  appearing  before  a grand  jury  is  entitled  to  witness  fees 
and  it  is  the  duty  of  the  county  treasurer  to  pay  such  witness  out  of 
any  money  in  the  county  treasury  appropriated  for  other  expenses 
provided  such  witness  has  the  proper  scrip  for  his  fees  as  is  provided  in 
Sec.  13421,  R.  S.  Mo.  1939. 

100-41 

June 

24 

MOTOR  VEHICLES. 

INFORMATION. 

May  not  display  placard  bearing  words  "License  Applied  for"  as 
substitute  for  registration  plates;  approved  information  for  such 

violation. 

100-41 

July  22 

COUNTIES. 

Contract  of  insurance  on  buildings  and  county  property  for  more  than 
one  year  is  void. 

ELECTIONS:  Mode  of  conducting  elections 

COMMISSIONERS:  and  powers  of  Commissioners  at 

SPECIAL  ROAD  DISTRICTS:  Special  Road  District  Commissioners’ 

Election# 


January  23 , 1941 


Mr*  George  Adame 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date 
wherein  you  submit  the  following  statement  of  facts 
and  questions: 


"The  West  Sailing  Public  Road 
District  is  a special  road  district 
governed  by  three  commissioners  as 
provided  for  by  statutes.  At  the 
last  election  the  names  of  two 
persons  were  placed  In  nomination 
for  the  office  of  one  of  the  com- 
missioners. The  ballot  resulted  in 
a tie,  9 for  each  nominee.  A second 
ballot  was  taken  resulting  in  the 
count  of  11  and  8 . In  the  first 
ballot  one  of  the  votes  was  cast  by 
a person  residing  outside  of  the 
district  and  in  fact  outside  of  the 
county.  On  the  second  ballot  this 
same  person  voted  and  apparently 
another  person  not  voting  on  the 
first  ballot  voted  on  the  second. 

The  non-resident  owns  a farm  in  the 
road  district  but  as  heretofore 
stated  is  not  a resident  thereof. 

"In  each  of  the  balloting  another  vote 
was  cast  by  a person  who  did  not  own 
land  nor  was  he  a tax  payer,  but  he 
was  a resident. 
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"I  would  like  to  know  first  if  the 
last  mentioned  person,  a resident 
hut  not  a tax  payer  or  land  owner 
was  entitled  to  vote . 

"There  is  apparently  no  question 
hut  what  the  non-resident  mentioned 
above  was  not  entitled  to  vote. 
Consequently  if  his  vote  had  not 
been  counted  in  the  first  ballot 
the  count  would  have  stood  9-8.  On 
the  second  ballot  the  non-resident’s 
vote,  of  course,  did  not  affect  the 
result  as  far  as  a majority  was  con- 
cerned. 

"Should  the  first  ballot  be  the  deter 
mining  one  and  the  person  receiving 
the  9 ballot  votes  declared  elected? 
Does  the  second  ballot,  notwithstand- 
ing the  vote  of  the  non-resident  on 
the  first  ballot  control? 

"Please  also  give  me  your  opinion  as 
to  the  procedure  necessary  to  correct 
the  result  of  the  election  if  in  fact 
an  illegal  election  was  held." 


Your  request  indicates  that  your  inquiry  concerns 
a road  district  formed  under  the  provisions  of  Article  10, 
Chapter  42,  K.  S.  Mo.  1929.  Section  8061  of  this  article 
provides,  in  part  as  follows: 


"County  courts  of  counties  not  under 
township  organization  may  divide  the 
territory  of  their  respective  counties 
into  road  districts,  and  every  such 
district  organized  according  to  the 
provisions  of  this  article  shall  be  a 
body  corporate  and  possess  the  usual 
powers  of  a public  corporation  for 
public  purposes,  and  shall  be  known 

and  styled  ’ road  district 

of  county . * and  in  that  name 
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shall  be  capable  of  suing  and  being 
sued,  of  holding  such  real  estate 
and  personal  property  as  may  at  any 
time  be  either  donated  to  or  purchased 
by  it  in  accordance  with  the  provisions 
of  this  article,  or  of  which  it  may  be 
rightfully  possessed  at  the  time  of 
the  passage  of  this  article,  and  of 
contracting  and  being  contracted  with 
as  hereinafter  provided.  * * * 


It  will  be  noted  that  the  body  formed  tinder  the  provisions 
of  this  section,  operating  through  its  commissioners,  pos- 
sesses the  usual  powers  of  a public  corporation  for  public 
purposes.  Selection  of  conanissl oners  for  such  special 
road  districts  is  provided  by  Section  8063,  R,  S*  Mo,  1929, 
which.  In  so  far  as  it  applies  to  your  question,  provides 
as  follows: 


ttAt  the  term  of  court  in  which  such 
order  is  made,  or  at  any  subsequent 
term  thereafter,  the  court  shall  ap- 
point three  commissioners , who  shall 
be  residents  of  the  district  and 
owners  of  land  within  the  district, 
who  shall  hold  their  office  until  the 
first  Tuesday  after  the  first  Monday 
in  January  thereafter;  and  on  said 
date  the  voters  of  the  district,  at 
an  hour  and  place  to  be  filed  by  said 
commissioners,  shall  elect  three  com- 
missioners, one  of  whom  shall  serve 
one  year,  one  for  two  years  and  one 
for  three  years,  and  on  the  first 
Tuesday  after  the  first  Monday  In 
January  each  year  thereafter  they 
shall  elect  a commissioner  to  take 
the  place  of  the  one  whose  term  is 
about  to  expire,  who  »ball  serve  three 
years.  Mo  person  shall  be  elected  or 
appointed  commissioner  who  Is  not  a 
resident  of  the  district  and  an  owner 
of  land  in  the  district.  «■  « -*  * * 
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It  will  bo  noted  that  this  section  provides  that  the 
voters  shall  select  the  commissioners. 

You  inquire  whether  or  not  a voter  should  be  a 
land  owner  or  a taxpayer  before  he  would  be  entitled  to 
vote,  The  commissioner,  before  he  may  be  selected  a 
commissioner  must  be  an  owner  of  land  in  the  district, 
but  the  qualifications  of  those  voting  at  the  election 
for  the  commissioner  do  not  have  to  be  land  owners  or 
taxpayers,  A voter  is  defined  in  Section  10178,  Laws 
of  Missouri  1939,  at  page  382,  as  follows: 


”A11  citizens  of  the  United' States, 
including  occupants  of  soldiers*  and 
sailors*  homes,  over  the  age  of  twenty- 
one  years  who  have  resided  in  this 
state  one  year,  and  in  the  county, 
city  or  town  sixty  days  immediately 
preceding  the  election  at  which  they 
offer  to  vote,  and  no  other  person 
shall  be  entitled  to  vote  at  all 
elections  by  the  people;  Provided, 
each  voter  shall  vote  only  in  the 
township  in  which  he  resides,  or  if 
in  a town  or  city,  then  in  the  elec- 
tion district  therein  in  which  he  re- 
sides; provided . further , no  idiot,  no 
Insane  person,  and  no  person  while 
kept  in  any  poor-house  at  public  ex- 
pense, except  the  Soldiers*  Home  at 
St,  James  and  the  Confederate  Home  at 
Higgins ville,  op  while  confined  in  any 
public  prison  shall  be  entitled  to 
vote  at  any  election  under  the  laws  of 
this  state;  nor  shall  any  person  con- 
victed of  a felony  or  other  infamous 
crime,  or  of  a misdemeanor  connected 
with  the  exercise  of  the  right  of 
suffrage,  be  permitted  to  vote  at  any 
election  unless  he  shall  have  been 
granted  a full  pardon;  and  after  a 
second  conviction  of  felony  or  other 
infamous  crime,  or  of  a misdemeanor 
connected  with  the  exercise  of  the  right 
of  suffrage,  he  shall  be  forever  excluded 
from  voting.” 
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If  a voter  possesses  the  qualifications  set  out  in  this 
section,  then  he  can  vote  for  the  commissioner  at  the 
election  held  under  said  Section  8063,  supra. 

From  your  statement  it  seems  that  the  commissioners 
at  the  election,  the  first  ballot  having  been  a tie, 
ruled  that  a second  ballot  should  be  cast.  By  their 
ruling  that  the  second  ballot  should  be  cast  they,  in 
effect,  held  that  the  votes  cast  on  the  first  ballot  were 
legal,  and,  there  being  no  objection,  we  think  the  com- 
missioners were  authorized  to  request  that  a second  ballot 
be  cast.  Said  Section  8061,  supra,  v/ould  indicate  that 
such  bodies  are  authorized  to  conduct  their  business  as  a 
public  corporation  for  public  purposes  and  would,  there- 
fore, be  empowered  to  determine  the  procedure  for  their 
official  business  meetings.  We  think  this  rule  is  supported 
by  the  announcement  of  the  Supreme  Court  in  the  case  of 
State  ex  inf.  Prosecuting  Attorney  of  Greene  County,  v. 
Heffeman,  243  Mo,  442.  In  that  case  the  selection  of  a 
commissioner  of  a special  road,  district  was  under  considera- 
tion and,  in  discussing  the  powers  of  the  voters  at  the 
election  to  select  the  commissioner,  the  court  said,  1.  e. 
452 : ' 


"w  w The  commissioners  are  to 
call  these  elections,  and  indicate 
the  time  and  place  of  their  holding; 
and  the  implication  is  clear  that 
the  manner  of  talcing  as  well  as  of 
ascertaining  and  recording  the  re- 
sult of  the  vote,  Is  left  to  that 
body.  The  statute  provides,  as  we 
have  seen,  that  the  secretary  shall 
keep  a true  and  complete  record  of 
the  proceedings  of  the  board,  to  be 
attested  by  him  and  signed  by  the 
presiding  officer. 


It  will  be  noted  that  the  court  in  that  case  held  that 
the  commissioners  were  authorized  to  ascertain  the  result 
of  the  election  hold  In  the  road  district.  By  this  power 
we  think  the  commissioners  were  authorized  to  determine 
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that  the  first  ballot  east  was  a tie  and  to  direct  that 
the  second  balloting  for  commissioner  proceed.  That  being 
the  case,  the  balloting  on  the  second  ballot  would  be 
controlling . 

This  department  is,  therefore,  of  the  opinion  that  a 
person  voting  at  an  election  to  select  commissioners  of  a 
special  road  district  under  the  provisions  of  Article  10, 
Chapter  42,  R.  S,  &io«  1929,  is  not  required  to  be  a tax- 
payer or  a land  owner  before  being  entitled  to  vote. 

.We  are  further  of  the  opinion  that  where  a tie  vote 

is  cast  for  a commissioner  at  such  election  and  the  offici 

als  at  the  election  so  declare  and  require  a second  ballot 
ing  that  the  result  of  the  second  balloting,  if  not  a tie, 
is  binding  on  the  district. 

As  to  the  procedure  in  case  of  an  illegal  eleotion 
being  held  for  a commissioner  of  a special  road  district, 
it  is  our  opinion,  from  the  procedure  followed  in  the 
Heffeman  case,  that  quo  warranto  would  be  proper  in  such 
cases. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assis  tant-  Attorney -General 


APPROVED: 


COVELL  R.  HEWITT 
(Acting)  Attorney-General 


TWB : CP 
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COUNTY  COURT:  ./  Special  Road.  .District  unauthorized 

SPECIAL  ROAD  DISTRICTS:  to  vote  bond&  to  retire  road' district, 

BONDS} : " • notes  held  by  a bank  as  security  for 
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March  20,  1941. 


Honorable  George  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


Dear  Mr.  Adams: 


FILED 

jL J 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion,  under  date  of  March  6,  1941, 
which  reads  as  follows: 


"May  I have  your  office’s  opinion 
on  the  following: 

"A  special  road  district  of  this 
county  has  borrowed  money  from  a 
certain  bank  in  the  amount  of 
approximately  $6000.00,  which 
Indebtedness  is  evidenced  by  the 
district’s  notes, 

"The  district  desires  to  issue 
bonds  for  $8000.00,  $6000.00  of 
which  will  pay  off  the  Indebtedness 
•and  the  balance  will  be  used  for 
strictly  road  purposes. 

"Can  such  bonds  be  Issued  under 
the  general  authority  of  the 
district  to  issue  ’road  bonds’, 

"Can  such  bonds  be  Issued  under 
the  article  permitting  road 
districts  and  other  political  sub- 
divisions to  Issue  ’funding  bonds’, 
or  are  3uch  funding  bonds  limited 
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to  bonded  indebtedness  and  judgment 
indebtedness? 

"Thanking  you  for  giving  this  matter 
your  usual  prompt  attention,  I am” 


Under  Section  3279,  R«  3,  Mo.  1939,  funding  and  re- 
funding bonds  may  be  issued  under  certain  circumstances 
by  a special  road  district  and  said  section  reads  as 
follows l 


"The  various  counties  in  this  state 
for  themselves  as  well  as  in  behalf 
of  any  township  or  parts  of  townships 
for  which  said  counties  may  have  here- 
tofore issued  any  bonds,  and  the 
several  cities,  villages,  incorporated 
towns,  school  districts  and  road 
distx'icts  in  this  state,  are  hereby 
authorized  by  their  respective  county 
courts  and  the  said  cities,  villages, 
incorporated  towns,  school  districts 
and  road  districts  by  their  proper 
authorities,  to  fund  or  refund  any 
part  or  all  of  their  bonded  or  judg- 
ment indebtedness,  including  bonds, 
coupons  or  any  judgment,  whether  based 
on  bonded  or  other  indebtedness, and 
for  that  purpose  may  make,  issue, 
negotiate,  sell  and  deliver  renewal, 
funding  or  refunding  bonds,  and  with 
the  proceeds  thereof  pay  off,  redeem 
and  cancel  such  judgments  or  old  bonds 
and  coupons  as  the  same  mature  or  are 
called  for  redeption,  or  such  renewal, 
funding  or  refunding  bonds  may  be 
issued  and  delivered  in  exchange  for 
the  judgments,  bonds  or  coupons  to 
fund  or  refund  which  the  renewal, 
funding  or  refunding  bonds  were 
issued?  Provided,  that  in  no  case 
sliall  the  amount  of  the  debt  of  any 
such  county,  township  or  parts  of 
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townships,  or  city,  village,  incorporated 
town,  school  district  or  road  district  be 
increased  or  enlarged  "under  the  provisions 
of  this  chapter j and  provided  also,  that 
no  renewal,  funding  or  refunding  bonds 
issued  under  this  chapter  shall  be  pay- 
able in  more  than  twenty  years  from  the 
date  thereof,  and  that  s-uoli  renewal,  fund- 
ing or  refunding  bonds  shall  be  of  the  de- 
nomination not  more  than  one  thou- 
sand dollars  ($1,000)  nor  less  than  one 
hundred  dollars  ($100)  each,  and  shall 
bear  interest  at  a rate  not  to  exceed  six 
per  centum  (6%)  per  annum,  payable 
annually  or  3 emi- annually,  and  to  this 
end  each  bond  shall  have  annexed  thereto 
interest  coupons,  and  such  bonds  and 
coupons  shall  be  made  payable  to  bearer: 
Provided  further,  that  nothing  in  sections 
3279  to  3201 , Inclusive,  shall  be  so  con- 
strued a3  prohibiting  any  county,  city, 
township,  school  district  or  road  district 
from  renewing,  funding  or  refunding  such 
debt  without  the  submission  of  the  ques- 
tion to  a popular  vote:  Provided,  how- 
ever, that  no  indebtedness^  3^dsmen'':  or 
claim  founded  on  bonds  or  coupons  Issued 
in  the  aid  of,  of  in  payment  for  the  capital 
stock  of  any  railroad  company  shall  be 
funded,  nor  shall  any  bonds  be  issued  in 
lieu  thereof  or  in  compromise  therefor 
until  authorized  by  a majority  of  the 
'qualified  voters  of  such  county,  city, 
township  or  parts  of  townships  voting  at 
an  election  held  for  that  purpose  pur- 
suant to  an  order  entered  of  record  by 
the  county  court  of  such  county  or  council 
or  aldermen  of  such  city  on  petition  of 
at  least  fifty  of  the  resident  taxpayers  of 
such  county,  city  or  township,  after 
public  notice  by  advertisement  in  some 
weekly  newspaper  printed  and  published 
in  such  county  or  city,  if  there  be  such 
paper,  and  if  not,  then  in  such  paper 
nearest  to  such  county  or  city,  setting 
forthe  the  object  of  the  election,  for  four 
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weeks,  and  in  addition  posting  up  ten 
written  or  printed  handbills  in  public 
places  in  such  county  or  city,  before  the 
time  for  such  proposition  to  fund  its 
said  indebtedness  shall  be  voted  on,  which 
said  notice  shall  contain  the  object  and 
general  nature  of  the  proposition  to  fund 
said  indebtedness.  The  election  herein 
provided  for  shall  be  held  in  conformity 
with  the  statutes  of  the  state  covering 
state,  county  or  municipal  elections. 

And  when  such  indebtedness  has  been 
once  compromised  and  funded,  the  fund- 
ing bonds  issued  in  lieru  thereof  may 
again  be  refunded  according  to  the  other 
provisions  of  this  article  without  such 
election.” 


The  above  provision  authorizes  the  issuance  of  fund- 
ing or  refunding  bonds  but  only  to  fund  or  refund  any 
part  or  all  of  their  bonded  or  judgment-  Indebtedness, 
Including  bonds,  coupons  or  any  judgment,  whether  based 
on  bonded  or  other  Indebtedness,  and  with  the  proceeds 
thereof  pay  off,  redeem  and  cancel  such  judgments,  or 
old  bond  and  coupons  as  the  same  mature  or  may  be  called 
for  redemption,  or  such  renewal  funding  or  refunding 
bonds  may  be  exchanged  ifor  the  judgment,  bonds  or  coupons 
to  fund  or  refund  which  the  renewal,  funding  or  refund- 
ing bonds  were  issued. 

In  cons timing  statutory  provisions,  one  of  the 
cardinal  rules  is  to  determine  the  Intent  of  the  legisla- 
ture and  to  give  it  that  meaning,  if  at  all  possible. 
(lKallaee  vs.  Woods,  102  S,  W.  (2d)  91,  340  Mo*  452)* 

Lee  vs.  Hancock  Go.,'  178  3p.  790,  1,  c.  792,  the  court 
defined  refunding  bonds  as  follows: 


”v  ^ * a refunding  bond  *is  a bond 
Issued  to  pay  off  an  older  issue,1 
Webster,  op,  cit.j  before  a debt 
can  be  refunded,  it  must,  of  course, 
have  been  first  funded.” 


lion.  George  Adams 


- 5 


March  20,  1941 


As  stated  In  the  above  citation,  Web3ter* s Hew 
International  Dictionary,  2nd  Edition,  defines  "refund- 
ing bond"  as : 


"A  bond  issue  to  pay  off  an  older 
bond." 


Also,  in  Day  Go.  et  al.  vs.  State,  15V  So,  1,  1,  c.  2, 
the  court  said: 


"Refunding  bonds  are  not  only 
obligations  In  themselves  for  what 
they  purport  to  be  on  their  face 
and  under  the  statutes  pursuant 
to  which  they  are  issued,  but  are 
authorised  extensions  and  continua- 
tions of  the  obligations  represented 
by  the  bonds  that  are  refunded* 

State  v,  Sholtz,  (Fla,)  155  So,  736, 
739," 


Therefore,  from  a careful  examination  of  the  above 
statutory  provision  and  decisions,  construing  funding 
and  refunding  bonds,  we.  conclude  that  it  was  nover 
contemplated  that  a funding  or  refunding  bond  shall 
issue  to  meet  expenditures  of  a special  road  district 
unless  such  expenditures  have  been  reduced  to  judgment 
or  bonded  indebtedness. 

It  Is  well  established  that  special  road  districts 
are  creatures  of  statute  and  can  exercise  only  such 
powers  as  are  granted  by  the  constitution  or  statute. 

In  Harris  vs.  Bond  Co,,  244  Mo,  664,  1,-  c,  688,  the 
court  said: 


"It  is  the  consensus  of  opinion  in 
this  country  that  the  Legislature 
in  the  creation  of  municipal  and 
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public  corporations  of  every 
description  is  absolute  and  un- 
limited, in  the  absence  of  some  ■ 
specific  State  or  Federal  constitu- 
tional provision  restricting  such 
powers  * 


"The  Legislature  is  vested  with 
the  whole  power  of  the  State  in  the 
absence  of  some  such  constitutional 
limitation;  and  may  establish  any 
public  or  municipal  corporation  it 
deems  necessary  or  expedient  in  the 
public  Interest* 

"It  may  also  confer  upon  such 
corporations  such  public  power  and 
authority  as  it  may  deem  wise  and 
best*  Moreover,  it  may  not  only 
create  such  public  corporations, 
but  it  may  also  change,  divide  and 
abolish  them  at  pleasure. 


" f These  corporations  are  bodies 
politic;  created  by  lav/s  of  the 
State  for  the  purpose  of  administer- 
ing the  affairs  of  the  incorporated 
territory.  They  exercise  powers  of 
government,  which  are  delegated  to 
them  by  the  Legislature,  and  they 
are  subjected  to  certain  duties. 

They  are  the  auxiliaries,  or  the 
convenient  instrumentalities,  of 
the  general  government  of  the  State 
for  the  purpose  of  municipal  rule.  • 
The  whole  interests  are  the  exclusive 
domain  of  the  government  itself  and 
the  power  of  the  Legislature  over 
them  Is  supreme  and  transcendent; 
except  as  restricted  by  the  Constitu- 
tion of  the  State,  # ->  •*" 


In  answering  your  request,  we  are  assuming  that  the 
special  road  district  referred  to  is  one  organized  under 
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Article  10,  Chapter  46,  R.  3.  Ivlo,  1939.  If  thi3  be 
true  then,  -under  said  article,  we  find  many  powers 
granted  the  special  road  district  commissioners,  but 
no  where  are  we  able  to  find  any  authorities  for 
borrowing  money  from  a bank  and  giving  a special 
road  district  note  as  security  for  stich  a loan. 

Under  Section  8721,  R»  3*  Mo*  1939,  there  is  some 
authorIty#  under  limited  condition,  for  a special 
benefit  assessment  road  district  to  borrow  money, 
but  such  provision  Is  only  applicable  to  those 
districts  organized  under  Article  11,  Chapter  46, 

R.  3*  Mo*  1939* 

The  special  road  district  commissioners  may 
purchase,  sell,  construct  and  keep  in  good  repair 
roads  and  bridges,  keep  records  of  all  expenditures 
and  Income  and  repair  same,  there  are  further  provi- 
sions for  raising  money  such  as  levies,  taxes  and 
voting  bond  issues.  But  there  Is  no  specific  provi- 
sion or  can  we,  by  implication  or  Inference,  find 
anything  In  the  constitution  or  statute  which  leads 
us  to  believe  that  the  legislature  ever  intended 
that  the  special  road  district,  organized  under  the 
above  article,  shall  borrow  money  at  a bank  and  give 
their  notes  as  security  for  same,  Therefore,  since 
a road  district  can  only  exercise  such  powers  as 
given  them,  by  the  constitution  and  the  statute, 
we  must  hold  that  a special  road  district  can  not 
vote  on  a bond  issue  to  retire  these  notes  which 
are  held  by  the  bank  as  security  for  a loan. 

We  are  enclosing  a copy  of  an  opinion  rendered 
by  this  department,  under  date  of  March  9,  1934,  to 
Honorable  Elliott  Darnpf,  Prosecuting  Attorney  of 
Cole  County,  Missouri,  which  holds,  the  county  corirt 
can  not  borrow  money  by  issuing  notes  on  anticipated 
revenue.  Which  the  writer  believes  is  applicable 
as  to  other  political  subdivisions. 


CONCLUSION ■ 


Therefore,  in  conclusion,  it  Is  the  opinion  of 
this  department  that  no  bond  Issue  can  be  presented 


Hon*  George  Adams 


8 


March  20,  1941 


for  a vote  of  the  people  In  this  special  road  district, 
the  proceeds  of  which  shall  he  used  to  take  up  the 
notes  given  to  secure  a loan  made  to  said  road  district, 
by  a bank,  and  which  are  now  held  by  said  bank,  for 
the  reason,  such  a loan  does  not  come  within  the  purview 
of  Article  X,  Chapter  46,  R.  3.  Mo*  1939* 


Respect  f it  1 ly  s ubrai  1 1 e d , 


AUDREY'  R.  IIALIHLTf,  Jr. 
Assistant  Attorney  General 


APPROVED: 


VANE  C.'  TirUELO 

(Acting)  Attorney-General 


ARIi:  LB 
Enel  • 


CONSERVATION  COMMISSION:  Construing  Section  8900,  R.  S.  Mo. 
FISH  AND  GAME:  j 1929. 


June  16,  1941. 


Honorable  George  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


FILED 

/ 


Dear  Mr.  Adams: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  tinder  date  of  May  27,  1941  which  reads,  in 
part,  as  follows: 


"I  find  that  there  is  a statute  section 
8900  R.  S,  Mo.  1939  stating  under  vihat 
circumstances  that  land  owners  and 
tenants  may  destroy  any  wild  fur-hearing 
animal  which  jLs  committing  depredations 
upon  poultry,  crops  or  domestic  animals. 

"My  Idea  is  that  the  farmer  will  have  a 
slim  chance  of  protecting  his  property 
from  the  foxe3  If  he  is  not  allowed  to 
kill  them  except  when  he  sees  them 
committing  depredations  on  his  poultry 
and  pigs.  The  short  investigation  dis- 
closes that  the  word  jLs  sometimes  refers 
to  the  past  as  well  as  the  present  depend- 
ing upon  the  context. 


"I  would  like  to  have  your  opinion  as  to 
the  v/ord  is  in  said  section  with  citations 
of  authorities,  if  any  you  find,  to  support 
Corpus  Juris  which  says  ’however,  according 
to  the  context,  the  word  may  not  have  a 
present  signification,  and  may  accordingly 
have  a future  or  past  meaning,*” 


Hon,  George  Adams 


2 


June  16,  1941, 


Section  890Q,  R,  S,  Mo,  1939,  is  as  follows s 


"It  shall  be  lawful  for  land  ovmers  and 
tenants  to  destroy  any  wild  fur-bearing 
animal  which  is  committing  depredations 
upon  their  poultry,  crops,  or  domestic 
animals,  but  under  no  circumstances  shall 
it  be  legal  to  sell,  ship  or  commercialize 
in  the  pelts  of  such  depredating  animals, 
or  any  part  thereof,  if  caught  or  hilled 
out  of  season," 


The  word  "Is"  Is  ordinarily  defined  as  third  person, 
present  indicative,  of  the  verb  "be".  The  word,  in  its 
plain  and  ordinary  usual  sense  denotes  present  tense. 

In  Kasarsky  v*-  New  York  Life  Insurance  Company,  260 
H,  Y,  S,  769,  1,  c,  771,  the  plaintiff  was  seeking  to  re- 
cover under  two  life  insurance  policies.  There  are  two 
clauses  in  each  policy  which  reads  as  follows* 


a » Permanent  Disability— Disability 
shall  be  presumed  to  be  permanent,  »■  * 

(b)  After  the  Insured  has  been  so  totally 
disabled  for  not  less  than  three  consecu- 
tive months  immediately  preceding  receipt 
of  proof  thereof,*'  ’No,'  3.  Benefit— 

Upon  receipt'  of  the  Company1  s Home  Office 
before  default  In  the  payment  of  premiums, 
of  due  proof  that  the  Insured  is  totally 
and  presumably  permanently  disabled,  # 


The  court.  In  construing  the  word  "is"  in  Clause  No,  3, 
held  that  same  constituted  the  third  person  singular  of 
the  present  Indicative  of  the  verb  "be”,’  In  so  holding  the 
court  said,  at  1,  c*  772s 


"The  company  Insists  that  the  reasonable 
construction  to  be  placed  upon  the  word 
Ms*  as  used  In  the  policy  term,  clause 
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three,  ’Upon  receipt  of  due  proof  that 
the  insured  JLs  ->  ■»  * presumably  permanent- 
ly disabled,1  etc.,  should  be  that  the 
defendant  was  to  be  furnished  with  due 
proof  of  disability  at  a period  during 
the  existence  thereof.  In  view  of  the 
context  such  construction  would  appear 
the  fair  and  reasonable  intendment  there- 
of# The  word  *is*  constitutes  the  third 
person  singular  of  the  present  indicative 
of  the  verb  ’be.*  It  is  employed  only 
in  indication  of  the  present  tense# 

Had  It  been  used  with  regard  to  an  action 
or  condition  consummated  or  in  the  past 
the  words  ’was’  or  ’has  been*  might  only 
appropriately  have  been  employed,  * •»" 


In  Indiana  State  Board  of  Medical  Registration  and 
Examination  et  al.  v.  Pickard,  93  Ind#  App.  171,  1#  c* 
179,  180,  177  IT*  E.  870,  In  construing  the  expression 
ni3  a graduate"  in  an  act  which  required^ the  issuance 
of  a license  practicing  medicine  without' an  examination 
to  one  who  is  a graduate  of  a certain  school  or  college, 
the  court  held  the  word  "Is"  as  used  in  said  statute 
should  be  construed  as  being  present  tense  and  that  had 
reference,  of  course,  to  the  time  when  the  act  took 
effect#  In  so  holding  the  court  said* 


11 In  construing  a statute,  courts  will 
give  effect  to  the  Intent  of  the  Legisla- 
ture! an^-»  seeking  such  Intent,  will 
look  to  the  act  as  a whole,  as  well  as 
Its  general  purpose  and  the  evils  or 
mischiefs  It  Is  enacted  to  remedy.  The 
words  or  phrases  of  a statute  will  be 
taken  in  their  plan,  ordinary  and  usual 
sense  unless  a contrary  purpose  Is 
clearly  manifest.  Smith,  Trustee,  v. 
State,  ex  rel.  (1930) , 202  Ind.  185, 
T7!TU.  E.  9li.  Webster’s  New  Interna- 
tional Dictionary  defines  the  word  ’Is* 
as  being  the  third  person  singular 
present  indicative  of  the  verb  be.  The 
word  ’is’  In  its  plain,  ordinary  and 
usual  sense  denotes  present  tense,  and 
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there  is  nothing  in  the  above- quoted 
statute  to  denote  a contrary  purpose 
in  the  use  of  this  word,  The  phrase 
♦is  a graduate*  lias  reference,  of 
course,  to  the  time  when  the  act  took 
effect,  for,  from  that  time  only,  a 
statute  ordinarily  speaks*  Hoagland 
v.  State  (1861),  17  Ind*  489*  The  act 
in  'question  became  effective  May  16, 

1927*  We  hold  that,  as  a prerequisite 
to  an  applicant  being  granted  a certi- 
ficate for  & license  under  Section  2 
of  this  act  (Acts  1927,  ch,  248,  p*  725), 
it  is  necessary  that  such  applicant 
present  to  the  board  satisfactory 
evidence  that  he  was , on  or  before 
May  16,  1927,  a graduate  of  a school 
or  college  teaching  the  system  or 
method  of  healing  which  he  v/as  practic- 
ing on  January  1,  1927." 


In  State  v.  Boner  et  al,,  49  S,  V/,  -944,  the  court 
also  construed  the  word  "is"  to  be  in  the  present  tense, 
and  not  the  perfect,  "has  been".  In  so  holding  the  court 
said: 


"It  is  said  that  the  court  after  judg- 
ment had  power  to  remit  or  release  the 
recognizance  by  reason  of  Code  1899, 
c,  162,  Section  9,  saying,  'When,  in 
an  action  or  scire  facias  on  a re- 
cognizance, the  penalty  Is  adjudged  to 
be  forfeited,  the  court  may,  on  applica- 
tion of  a defendant,  remit  the  penalty, 
or  any  part  of  it,  and  render  judgment 
on  such  terms  and  conditions  as  It  deems 
reasonable,'  Plainly,  this  section 
limits  the  power  of  remission  to  the 
pendency  of  the  proceeding  on  the  re- 
cognizance, The  words  'in  an  action  or 
scire  facias*  show  this,.  The  word  'Is* 
supports  the  argument.  It  Is  the 
present  tense,  not  the  perfect,  'has 
been.*  The  words  'render  judgment* 
make  it  clear  and  conclusive.  The  re- 
caption of  Ray,  I may  add,  could  not  be 
pleaded  after  final  judgment," 
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In  Cunningham  v,  Moser  et  al* , 215  Pac.  758,  1*  c, 
759,  the  court  in  holding  "is  removing”  as  used  in  a 
statutory  provision  signifies  present  action  said: 


"In  Greeley  v.  Greeley,  12  Okl.  659, 

73  Pac,  295,  the  court  says: 

fThe  language  of  section  3346-*-" intends 
to  remove,  or  is  removing,  or  has  with- 
in thirty  days  removed"— is  significant 
as  pointing  out  the  time  when  the  acts 
of  the  defendant  authorize  the  commence- 
ment of  an  action  under  this  statute, 
"Intends"  refers  to  future,  contemplated 
actionj  "Is  removing" signifies  present 
action;  and  "1ms  within  thirty  days  re- 
moved" limits  the  backward  reach  of 
defendants1  acts  to  30  days.  One  of 
these  three  acts  must  exist  In  order  to 
authorize  an  attachment  under  this 
statute.  This  affidavit  was  made  on 
the  20th  day  of  June,  1902,  and  by  no 
possibility  could  it  authorize  an  attach- 
ment for  rent  for  the  year  1901, 1,1 


Therefore  to  say  that  "is",  as  used  In  this  Instance: 
shall  be  construed  as  to* mean  in  the  past,  is  at  least 
the  exception  to.  the  rule  rather  than  the  rule.  There  are 
a few  cases  reported  wherein  the  word  "is"  has  been  con- 
strued as  past  tense. 

In  Collins  v,  Carr,  44  S,  E.  1000,  the  jurors  returned 
a verdict  which  reads,  in  part,  as  follows: 


"We,  the  Jury,  find  that  John  H*  Carr 
Is  of  sound  mind,  and  is  not,  on 
account  of  mental  weakness.  Intemperate 
habits,  wasteful  and  profligate  habits, 
unfit  to  be  intrusted  with  the  right 
and  management  of  the  property;  that 
the  trust  sought  to  be  created  In  the 
second  item  of  the  will  of  Josiah  Carr 
is  void;  and  that  the  appointment  of 
Jno.  G.  Collins  as  trustee  be  annulled* 
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One  objection  was  made  to  the  above  verdict  in  that 
it  does  not  specify  at  what  time  the  item  of  the  will 
appointing  the  trustee  became  void,  'file  court  said: 


"The  father  had  a right  to  appoint  the 
trustee  upon  his  knowledge  of  the  son’s 
habits  and  the  presumption  is  that  the 
son,  at  the  time  of  the  execution  of 
the  will  was,  in  the  opinion  of  the 
father,  not  a fit  person  to  take  charge 
of  the  property.  That  presumption  re- 
mained until  rebutted  by  proof  before 
the  jury.  Up  to  the  time  sufficient 
proof  was  made  on  the  trial  to  authorize 
the  finding  that  the  trust  was  invalid, 
that  item  of  the  will  was  valid  and 
binding  upon  the  son  and  the  trustee. 
When  the  jury,  in  their  verdict,  de- 
clared that  the  trust  ’is  void1  this 
meant  that  the  trust  was  void  at  the 
time  the  petition  was  filed  and  at  the 
time  of  the  trial.” 


In  Hall  vt  Brackett,  62  Hew  I lamp*  509,  Brackett  was 
elected  Treasurer  August  1,  1857  and  since  that  time  no 
treasurer  had  been  chosen.  He  held  office  "until  suspen- 
sion of  the  bank  in  September,  1877.  In  1869  the  treasurer 
gaye  a bond  which  cited,  in  part,  that  ”If  the  above 
boundon,  John  M*  Brackett,  who  is  treasurer  of  the  Carroll 
County  Five  Cents  Savings  Bank  of  W o If ebur ough , shall  faith- 
fully, etc.”  The  charter  provided  that  the  treasurer  was 
one  or  those  who  shall  hold  their  offices  for  one  year, 
and  until  others  are  chosen  and  have  accepted  in  the  stead. 
Tire  court,  in  this  case, held  that  the  defendants  cannot 
deny  that  Brackett  was  treasurer  at  the  time  he  gave  the 
bond  and  that  the  words  ”is  treasurer”,  in  the  bond,  might 
refer  to  no  other  term  than  the  indefinite  one  he  was  hold- 
ing, and  that  the  bond  given  in  1869  covers  any  default 
that  occurred  during  the  continuance  of  the  indefinite 
tern  for  which  it  was  given. 

In  Delaware  Bay  and  Cape  Hay  Railroad  Company  v, 
Markley,  45  N.  J.  Eq.  139,  1,  c.  149,  the  court  said: 
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"As  already  stated,  this  procedure  is 
based  on  the  act  to  be  found  in  the 
Rev*  Sup*  p.  834  Section  42.  its 
general  provision  Is  thus  expre s s ed , 
viz,  j 

’That  if  any  railroad  in  this  state 
has,  or  may  hereafter,  fail  or  neg- 
lect to  run  daily  trains  on  any  part 
of  it3  road  for  the  space  of  ten 
days,  then  the  chancellor  of  this 
state,  upon  petition  of  any  citizen 
of  this  state,  and  due  proof  of  the 
facts,  shall  speedily  appoint  a re- 
ceiver* &c. 

’’And  then  follows  the  following  clause: 

1 Provided,  that  this  act  shall  not 
apply  to  any  railroad  company  whose 
road  jLs  constructed  at  any  sea-side 
resort,  not  exceeding  four  miles  in 
length,  and  which  was  built  and  in- 
tended merely  for  the  transportation 
of  summer  travelers  and  tourists.* 

”In  the  present  case,  the  appellant  has 
shown,  in  the  clearest  manner,  that, 
in  point  of  fact,  its  road  is  exactly 
one  of  those  described  in  this  proviso; 
it  is  less  than  four  miles  in  length; 
is  at  a sea-side  resort;  was  designed 
to  be  and  was  a mere  adjunct  of  a boat 
running  in  the  summer  season  from 
Philadelphia,  and  was  used  merely, 
except  incidentally,  for  the  transporta- 
tion of  ’summer  travelers  and  tourists.’ 
Y/e  think,  therefore,  that  the  appellant 
has,  under  the  evidence,  demonstrated 
that  it  stands  within  the  definition 
of  this  proviso,  if  such  proviso  applies 
to  roads  already  in  existence  at  the 
time  of  its  enactment. 

"The  vice-chancellor  was  of  opinion  that 
this  exceptive  clause  did  not  apply  to 
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the  appellant’s  road,  because  It  was 
built  before  the  passage  of  the  law, 
and  he  declared  that  he  did  not  feel 
himself  at  liberty  to  give  this  provi- 
sion any  retrospective  operation# 

"But  tills  interpretation  appears  to 
us  to  be  In  plain  repugnancy,  not 
only  to  the  spirit,  but  to  the  language 
of  the  statute.  In  its  first  line  this 
Is  manifest,  for  It  declares  that  Its 
summary  processes  are  to  apply  not  only 
to  roads  that  thereafter  should  fail  to 
run  their  daily  trains,  but  also  to 
roach  that  had,  before  the  passage  of 
the  law,  failed  so  to  do;  and  the  proviso, 
by  Its  strict  terms,  is  made  applicable 
exclusively  to  a road  which,  to  use  the 
statutory  expressions,  ’Is  constructed,* 
and  which  ’was  built  andTnt  ended  * &o#j 
plainly  designating,  if  we  look  to  terms 
alone,  roads  already  in  existence,  and 
not  those  which  might  come  into  existence 
at  a future  time#" 


As  hereinabove  stated,  by  the  court,  the  contention 
of  the  vice-chancellor  that  the  exceptive  clause  did  not 
apply  to  this  particular  road  because  it  was  built  before 
the  passage  of  the  act,  was  erroneous,  for  the  reason  in 
reading  the  whole  act  such  an  interpretation  would  be 
repugnant  to  the  spirit  as  well  as  the  language  of  the 
statute.  The  words  "That  if  any  railroad  In  this  state 
has,  or  may  hereafter,  fall  etc."  clearly  indicates 
that  it  was  Intended  that  the  acts  should  apply  to  roads 
already  constructed* 

The  writer  is  fully  apprized  of  the  fact  that  it  is 
very  difficult  to  catch  a fox  In  the  act  of  killing 
poultry  and  can  sympathize  with  the  farmer*  However,  in 
construing  this  act  it  is  necessary  that  we  follow  certain 
rules  of  construction  as  laid  down  by  the  Supreme  Court 
in  this  state. 
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One  of  the  cardinal  rules  of  construction  is  to 
ascertain  and  give  effect  to  the  lawmakers  Intent  which 
should  he  done  from  the  words  used,  if  possible,  consider- 
ing the  language  honestly  and  lawfully,  to  ascertain  Its 
plain  and  rational  meaning  and  to  permit  its  object  and 
manifest  purpose*  City  of  St.  Louis  vs.  Pope,  126  S.  W. 
(2d)  1201,  1.  c.  1210. 

Another  well  established  rule,  and  v/ell  recognized, 
is  that  words  of  common  use  ought  to  be  construed  In 
their  natural  and  ordinary  meaning.  In  Betz  vs.  Kansas 
City  Southern  Railway  Co.,  314  Mo.  391,  1.  e*  411,  the 
court  quoted  approvingly i 


"In  36  Cyc.  1106,  it  is  said:  ’The 
great  fundamental  rule  in  construing 
statutes  is  to  ascertain  and  give  ef- 
fect to  the  Intention  of  the  Legisla- 
ture, This  intention,  however,  must 
be  the  Intention  as  expressed  In  the 
statute,  and  where  the  meaning,  of  the 
language  used  Is  plain,  it  must  be 
given  effect  by  the  courts,  or  they 
would  be  assuming  legislative  authority,’ 
And  in  36  Cyo.  1114,  it  is  furthermore 
said:  ’In  the  Interpretation  of  statutes, 
words  In  common  use  are  to  be  construed 
In  their  natural,  plain,  and  ordinary 
signification.  It  is  a very  well- 
settled  rule  that  so  long  as  the  language 
used  Is  unambiguous,  a departure  from 
its  natural  meaning  Is  not  justified  by 
any  consideration  of  Its  consequences, 
or  of  public  policy,  and  it  is  the  plain 
duty  of  tiie  court  to  give  it  force  and 
effect,’  it  •:* 


There  is  still  another  rule  of  construction  that  is 
applicable  in  the  Instant  case  and  that  is,  that  a statute 
will  not  be  so  construed  as  to  require  impossibility  or 
lead  to  absurd  results  If  susceptible  of  reasonable  inter- 
pretation. In  State  vs.  Irvine,  72  S.  W.  (2d)  97,  1.  c. 
100,  the  court  salds 


"is-  # The  courts  will  not  so  construe 
a statute  as  to  make  It  require  an  im- 
possibility or  to  lead  to  absurd  re- 
sults if  it  Is  susceptible  of  a reason- 
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able  interpretation,  -s*  *■ 


Looking  to  the  act  the  language  clearly  indicates 
that  the  legislature  fully  intended  the  word  "is" , as  used 
therein*  to  be  used  in  the  present  and  not  in  the  past 
tense.  The  courts  ordinarily  have  construed  the  word  "Is" 
in  such  manner  as  hereinabove  shown.  As  previously  stated* 
It  is  the  exception  instead  of  the  rule  to  construe  the 
word  "is"  as  used  in  the  past  tense.  We  have  hereinabove 
set  out  a few  cases  wherein  this  was  done.  In  each  case 
the  reason  given  for  such  a construction  is  evident.  Prom 
a reading  of  the  balance  of  the  acts,  wherein  such 
construction  was  given,  it  clearly  indicates  the  legislature 
could  have  intended  no  other  construction,  and  to  construe 
it  in  any  other  manner  would  defeat  the  purpose  of  the  act. 

In  the  Instant  case  we  are  confronted  with  a very 
different  situation.  Here  we  have  a statute  which  requires 
a person  to  kill  a fox  which  Is  committing  depredations 
upon  poultry,  etc.  If  we  should  construe  the  word  "Is", 
in  the  past  tense,  then  this  would  lead  to  an  absurdity 
for  the  reason*  If  the  fox  had  already  killed  the  poultry 
without  being  caught  or  killed,  how  could  a person  ever 
Identify  the  same  fox  if  he  should  see  him  again.  It  Is 
almost  impossible  to  identify  one  fox  from  another  fox. 
Surely  the  legislature  never  Intended  to  say  that  If  a fox 
had  been  preying  upon  a farmer’s  poultry  and  was  not  killed 
while  In  the  act*  that  the  farmer  thereafter  could  kill  any 
fox  upon  sight.  We  think  the  legislature  never  Intended 
such  a construction*  It  would  be  much  more  sensible  to 
say*  that  the  legislature  Intended  that  the  word  "Is",  Is 
to  be  used  in  the  present  tense  which  follows  the  ordinary 
and  usual  meaning  of  same,- 

Furthermore*  the  fox  Is  protected  under  the  law.  The 
legislature  as  well  as  the  Conservation  Commission  have 
seen  fit  to  enact  legislation  and  promulgate  rules  and 
regulations  for  their  protection  and  the  state  now  has 
certain  closed  seasons  for  their  protection.  In  view  of 
this.  It  seems  to  the  writer  that  It  would  practically 
amount  to  repealing  these  laws  and  regulations  to  construe 
the  word  "Is"  as  being  in  the  past  tense. 
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CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that 
the  v/ord  wls%  as  used  in  Section  8900,  3upra,  should  be 
interpreted  In  the  present  and  not  in  the  past  tense. 


Respectfully  submitted. 


AUBREY  II,  HAMMETT,  Jr. 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  TlrijliliO 
(Acting)  Attorney-General 


ARHjLB 


SCHOOLS : 


Voters  of  consolidated  school  district  cannot 
authorize  additional  levy  of  ten  cents  in  excess 
of  One  Dollar  for  repairing  and  furnishing  colored 
school . 


February  28,  1941 


Mr . James  L.  Anding 
Attorney  at  Law 
Pacific,  Missouri 


Dear  Sirs 


This  Department  is  in  receipt  of  your  letter  of 
February  24,  wherein  you  request  an  opinion  as  follows: 


n Consolidated  School  District  No.  3 
of  Franklin  County,  Missouri,  at  i.ts 
annual  meeting  always  votes,  the  In- 
creased maximum  rate  of  one*  Dollar 
on  the  One  Hundred  Dollars  valuation 
allowable  for  school  purposes.  This 
year  the  Board  contemplates  submitting 
to  the  voters  of  the  District  a proposi- 
tion authorising  an  additional  Ten 
Gents  on  the  One  Hundred  Dollars  valua- 
tion for  the  purpose  of  repairing  and 
furnishing  the  school  for  colored 
children  maintained-  by  said  District. 

The  question  is,  can  this  be  legally 
done  under  the  provisions  of  R,  S,  Mo. 
1939,  Sec,  10369? w 


You  state  that  the  school  district,  which  is  a 
consolidated  district,  has  already  voted  the  maximum  rate 
of  One  Dollar  on  the  One  Hundred  Dollars  valuation. 

Section  11,  Article  X of  the  Constitution  of 
Missouri,  contains  the  proviso: 
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n Provided,  the  aforesaid  annual 
rates  for  school  purposes  may  be 
increased,  in  districts  formed  of 
cities  and  towns,  to  an  amount 
not  to  exceed  one  dollar  on  the 
hundred  dollars  valuation,  * *♦” 


This  section  further  contains  the  provision  as 

follows : 


"For  tiie  purpose  of  erecting  public 
buildings  in  counties,  cities  or 
school  districts,  the  rate  of  tax- 
ation herein  limited  may  be  increased 
when  the  rate  of  such  increase  and 
the  purpose  for  which  it  is  intended 
shall  have  been  submitted  to  a vote 
of  the  people,  and  two* thirds  of  the 
qualified  voters  of  such  county,  city 
or  school  district,  voting  at  such 
election,  shall  vote  therefor." 


Section  10359,  R,  S.  Mo,  1939,  provides  as  follows: 


"The  board  of  education  or  directors 
of  any  school  district  in  this  state 
shall,  whenever  in  their  judgment  it 
becomes  necessary,  or  they  be  requested, 
by  a petition  of  ten  taxpayers  of  any 
such  school  district,  to  increase  the 
annual  rate  of  taxation  for  the  purpose 
of  paying  for  school  building  sites, 
whether  the  same  have  been  purchased 
or  condemned,  for  buying  or  erecting 
school  buildings  in  such  districts,  or 
repairing  or  furnishing  such  buildings, 
or  for  building,  repairing  and  maintain- 
ing foot  bridge#  over  running  streams, 
determine  the  rate  of  taxation  necessary 
to  be  levied  within  the  maximum  rates 
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prescribed  by  the  Constitution, 
and  as  therein  limited  for  such 
purposes,  and  shall  submit  to  the 
voters  of  such  school  district, 
at  an  election  to  be  by  such  board 
called  and  held  for  that  purpose, 
at  the  usual  place  for  holding 
elections  for  members  of  such  board, 
whether  the  rate  of  taxation  shall  be 
increased  as  proposed  by  said  board 
for  any  of  the  purposes  mentioned  in 
this  section,  due  notice  having  been 
given  as  required  by  section  10418, 
and  if  two -thirds  of  the  qualified 
voters  of  such  school  district,  or 
of  such  city,  town  or  village  form- 
ing a school  district,  voting  at  said 
election,  shall  vote  In  favor  of  such 
Increase  for  the  purposes  aforesaid, 
the  result  of  such  vote,  and  the  rate 
of  taxation  so  voted,  shall  be  certi- 
fied by  the  secretary  or  clerk  of  sueh 
board  to  the  clerk  of  the  county  court 
of  the  proper  county,  who  shall,  on 
receipt  thereof,  proceed  to  assess  the 
amount  so  returned  for  any  or  all  of 
the  purposes  mentioned  in  this  section 
on  all  the  taxable  property,  both  real 
and  personal,  of  such  school  district, 
as  shown  by  the  last  annual  assessment 
for  state  and  county  purposes,  includ- 
ing all  statements  of  merchants,  as  is 
provided  by  law:  Provided , that  when 
the  proposition  to  be  voted  on  refers 
only  to  repairing  or  furnishing,  or 
both  repairing  and  furnishing  such 
school  building,  the  proposition  shall 
be  deemed  to  have  been  carried  at  the 
election  If  a majority  of  the  votes 
cast  are  cast  in  favor  of  the  proposi- 
tion, where  said  increase  together  with 
amount  or  amounts  levied  under  Section 
10S58,  Revised  Statutes  of  Missouri, 
1939,  does  not  exceed  constitutional 
limitations  for  school  purposes.” 
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The  Legislature  in  1939  (Laws  of  1939,  page  701) 
amended  the  above  section  by  Including  the  words:  "where 
said  increase  together  with  amount  or  amounts  levied  under 
Section  10358  R»  S,  Mo.  1939,  does  not  exceed  constitutional 
limitations  for  school  purposes." 

Section  12,  Article  X,  of  the  Constitution  of  Missouri 
as  stated  in  your  suggestions,  requires  consent  of  two-thirds 
of  the  voters  of  the  school  district  with  exceptions  as  to 
certain  cities,. 


We  think  the  decision  of  State  ex  rel,  Marlowe  v, 
Hlmmelberger^Harrison  Lumber  Co.,  et  al , , 58  S,  W,  (2d)  750, 
is  illuminative  of  the  question,  where  the  court  held  in 
substance : 


"Increased  tax  rate  allowed  by  Consti- 
tution for  school  district  for  ‘erect- 
ing public  buildings,’  after  election 
therefor,  could  not  be  voted  for  pur- 
pose of  making  repairs  or  alterations 
of  existing  buildings." 


We  are  of  the  opinion  that  you  are  correct  in  your 
conclusions  regarding  the  matter  and  that  the  voters  of  the 
Consolidated  School  District,  under  the  provisions  of  Section 
11,  Article  X and  of  the  statute  quoted  supra,  cannot  legally 
authorize  the  additional  levy  of  ten  cents  in  excess  of  the 
one  dollar  on  the  hundred  dollars  valuation  for  repairing 
and  furnishing  the  colored  school. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 


APPROVED: 


VANS  C..  TKUHLO 

(Acting)  Attorney-General 
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BOARD  OF  HEALTHS  Commissioner  of. Health  Is  unde?  ro  statutory 

dut^fto  post|  t>5nd  before  entering  upon  the 
duties  of  his  office. 


July  17,  1941 


Mr.  Arens 

Executive  Secretary 
Executive  Offices 
J'efferson  City,  Missouri 


Dear  Sir: 


FILED 
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This  is  in  reply  to  your  telephone  inquiry  for  an 
opinion  from  this  department  upon  the  following  questions: 

1.  Is  the  Commissioner  of  Health  re- 
quired by  statute  to  give  a bond? 

g.  If  no  statutory  requirement  exists, 
should  the  Governor  of  the  S tate  of 
Missouri  require  such  a bond? 

3.  If  such  a bond  were  required,  what 
would  be  its  conditions? 


From  an  examination  of  Chapter  57,  Article  1,  R.  S, 
Missouri,  1939,  we  find  that  Section  9744  provides  as  fol- 
lows: 


•"The  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint 
a Commissioner  of  Health,  who  shall  hold 
his  office  for  a term  of  four  years,  and 
who  shall  be  a physician  in  good  standing 
and  of  recognized  professional  and  scien- 
tific knowledge  and  a graduate  of  a reputa- 
ble medical  school,  and  shall  have  been  a 
resident  of  the  State  for  at  least  five 
years  next  preceding  his  appointment,  and 
in, making  suoh  appointment  there  shall  be 


no  discrimination  made  against  the  dif- 
ferent systems  of  medicine  that  are 
recognized  as  reputable  by  the  laws  of 
this  State.  The  Commissioner  of  Health 
shall  be  subjeot  to  removal  from  office 
for  cause  by  the  Governor  at  his  pleasure. 
The  compensation  of  the  Commissioner  of 
Health  shall  be  five  thousand  dollars 
($5000)  per  annum.  He  shall  also  re- 
ceive traveling  and  other  expenses  neces- 
sarily incurred  in  the  performance  of  his 
duties.  The  Commissioner  of  Health  as 
hereby  constituted  shall  assume  all  the 
rights,  powers,  privileges  and  duties 
heretofore  conferred  by  law  upon  the 
Secretary  of  State  Board  of  Health  here- 
tofore authorized  by  law,  which  office  is 
hereby  abolished.  Where  any  law  refers 
to  the  Secretary  of  the  State  Board  of 
Health  as  heretofore  constituted,  same 
shall,  after  the  passage  of  this  law,  be 
construed  as  referring  to  and.  meaning  the 
Commissioner  of  Health  as  hereby  and  herein 
constituted," 


A further  examination  discloses  no  statute  requiring 
the  Commissioner  of  Health. to  post  a bond  before  entering 
upon  the  discharge  of  his  duties. 

Therefore,  in  the  absence  of  such  a statute,  it  is 
the  opinion  of  this  office  that  the  Commissioner  of  Health 
is  not  required,  as  a matter  of  law,  to  post  such  a bond, 
and  may  enter  upon  the  performance  of  his  duties  without  the 
giving  of  such  a bond. 

Now,  turning  to  the  seoond  and  third  questions,  we 
are  confronted  with  the  general  proposition  that  the  Legis- 
lature has  in  its  wisdom  conferred  upon  the  Executive  Branch 
of  State  Government  the  power  to  make  numerous  appointments, 
and  in  nearly  all  instances  has  provided  that  the  persons  so 
appointed  shall  first  post  a bond,  and  the  Legislature  has 
gone  farther  in  each  instance  and  set  forth  the  conditions 
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of  such  bond.  In  these  Instances,  of  course,  it  is  incumbent 
upon  the  person  appointed  to  one  of  the  offices  requiring 
suoh  a bond  to  fulfill  the  requirements  of  the  statute.  On 
the  other  hand,  where  the  Legislature  has  not  seen  fit  to 
provide  and  require  a bond,  and  there  does  not  exist  a 
statutory  duty  upon  the  person  appointed  to  a particular  of- 
fice, as  is  the  case  of  a person  appointed  to  the  offioe  of 
Commissioner  of  Health,  then  we  do  not  see  how  the  person 
who  has  the  appointing  power,  namely,  the  Governor  of  the 
State  of  Missouri,  in  this  particular  instance,  could  as  a 
matter  of  statutory  right  require  the  giving  of  a bond,  and 
further,  in  the  absence  of  a statute  setting  forth  what  the 
conditions  of  the  bond  should  be,  we  do  not  see  what  precedent 
the  Governor  could  follow  in  setting  forth  conditions  for  a 
bond  which  was  not  contemplated  or  provided  by  statute. 

Therefore,  we  are  of  the  opinion  that  if  the  Governor 
of  the  State  of  Missouri  required  a bond,  it  would  be  without 
the  contemplation  of  the  statute,  and  whatever  terms  and 
conditions  were  incorporated  in  the  bond  v°uld  have  to  be 
designated  by  him,  which  would  make  the  terms  and  conditions 
fall  outside  of  any  statutory  requirement. 

It  is  our  opinion,  therefore,  that  the  Commissioner 
of  Health  is  under  no  statutory  duty  to  post  a bond  before 
entering  upon  the  duties  of  his  offioe. 


Respectfully  submitted 


B,  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED : 


V/'M  ~c,  ihHpXo 

(Acting)  Attorney  General 
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GOVERNOR:  The  clause  "during  the  recess",  as  used  in  Section 

12859,  K.  S.  Mo.  1939,  means  after  the  final  adjourn' 
ment  of  the  General  Assembly  and  when  it  is  not  in 
session.  (b)  General  Assembly  is  now  in  recess. 

(c)  The  expression  "without  delay"  means  without 
unreasonable  and  unnecessary  delay.  (d)  Writ  of 
election  issued  under  Section  12859,  R.  S.  Mo.  1939, 
for  election  in  March  or  April,  1942,  may  be  un- 
reasonable and  unnecessary  delay.  Governor  cannot 
be  compelled  to  issue  election 
mandamused. 


November  6,  1941 


Mr.  Richard  Arena 
Secretary  to  the  Governor 
Jefferson  City,  Missouri 


Dear  Sir: 


because  can  not  be 


As  Secretary  to  the  Governor,  on  November  5,  1941, 
you  submitted  a request  to  this  Department  for  an  official 
opinion  on  the  construction  of  Section  12859,  R.  S. 
Missouri,  1939,  and  other  questions  arising  in  connection 
therewith.  The  first  portion  of  your  letter  is  as 
follows: 


"Section  12859  of  the  1939  Revised 
Statutes  of  Missouri  provides:  ’When** 
ever  the  governor  shall  receive  any 
resignation  or  notice  of  vacancy,  or 
when  he  shall  be  satisfied  of  the  death 
of  any  member  of  either  house,  during 
the  recess,  he  shall,  without  delay, 
issue  a writ  of  election  to  supply 
such  vacancy. f 

"Since  the  adjournment  of  the  61st 
General  Assembly  of  the  State  of  Mis- 
souri the  resignations  of  certain 
members  of  the  General  Assembly  have 
been  received  by  the  Governor," 


I. 

Questions  (a)  and  (b)  are  closely  related  and  we  shall 
treat  them  as  one. 
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"An  opinion  from  your  office  is 
respectfully  requested  on  the  follow- 
ing questions: 

"(a)  What  is  the  meaning  of  the 
phrase  Muring  the  recess*  as  used  in 
Section  12859  of  the  1939  Revised 
Statutes  of  Missouri? 

"(b)  Is  the  61st  General  Assembly 
now  in  recess  within  the  meaning  of 
this  sect!  n?" 


Section  12859,  R.  S,  Missouri,  1939,  contains  the 
clause  "during  the  recess”,  and  Is  as  follows: 


"Whenever  the  governor  shall  receive 
any  resignation  or  notice  of,  vacancy, 
or  when  he  shall  be  satisfied  of  the 
death  of  any  member  of  either  house, 
during  the  recess,  he  shall,  without 
delay,  issue  a writ  of  election  to 
supply  such  vacancy," 


W a think  Section  12858,  R,  3,'  Missouri,  1939,  lends 
some  bearing  on  the  intent  of  the  Legislature  In  using  the 
clause  "during  the  recess"  in  Section  12859*  Said  section 
Is  as  follows: 


"If  any  member  elected  to  either  house 
of  the  general  assembly  shall  resign  in 
the  recess  thereof,  he  shall  address  and 
transmit  his  resignation,  in  writing,  to 
the  governor;  and  when  any  such  member 
shall  resign  during  any  session,  he  "shall 
address  his  resignation,  in  writing,  to 
the  presiding  officer  of  the  house  of 
which  he  Is  a member,  which  shall  be 
entered  on  the  Journal;  in  which  case, 
and  in  all  cases  of  vacancies  happening. 
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or  being  declared,  during  any 
session  of  the  general  assembly, 
by  death,  expulsion  or  otherwise, 
the  presiding  officer  of  the  house 
in  which  such  vacancy  shall  happen 
shall  immediately  notify  the  governor 
thereof.” 


Condensing  the  section,  the  meaning  is  that  when 
there  is  a vacancy  from  any  cause  in  the  recess  (after 
final  adjournment),  the  member  who  resigns  addresses  his 
resignation  to  the  Governor,  but  when  there  is  a resigna- 
tion or  vacancy  from  any  cause  during  the  session,  the 
resignation  is  to  be  addressed  to  the  presiding  officer 
of  the  house  in  which  the  vacancy  occurs,  and  the  presiding 
officer  In  turn  shall  immediately  notify  the  Governor. 

We  think  it  proper  to  resort  to  the  rules  of  statutory 
construction  to  the  effect  that  a statute  should  not  be 
construed-  as  if  it  stood  alone  and  complete  in  itself,  and 
when  two  statutes  are  susceptible  of  construction  which 
gives  force  and  aid  to  both,  they  must  be  so  construed, 

McGill  v.  City  of  Gt.  Joseph,  38  S.  W.  (2d)  725. 

Referring  again  to  Section  12859,  quoted  supra,  and 
bearing  in  mind  the  terms  of  Section  12858,  we  find  that 
the  statute  is  so  worded  as  to  present  two  conditions  for 
the  Governor  to  issue  a writ  of  election  to  supply  a vacancy, 
first,  whenever  the  Governor  receives  a resignation  direct 
from  the  member  of  the  General  Assembly  or  notice  of  the 
vacancy  which  we  construe  to  mean  when  notified  by  the 
presiding  officer  of  either  house.  Second,  when  he  shall 
be  satisfied  of  the  death  of  any  member  of  either  house 
during  the  recess.  So  that,  in  either  event,  irrespective 
of  whether  the  vacancy  occurs  during  the  session  of  the 
Legislature  or  after  final  adjourment,  it  is  the  duty  of 
the  Governor  to  issue  a writ  of  election  to  supply  such 
vacancy. 

Further,  bearing  on  the  meaning  of  the  clause  "during 
the  recess,”  we  shall  consider  the  Constitution.  Section 
14  of  Article  IV  states  that* 
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"Writs  of  election  to  fill  such 
vacancies  as  may  occur  in  either 
house  of  the  General  Assembly  shall 
be  issued  by  the  Governor*" 


Section  21  of  Article  XV  states: 


"Svery  adjournment  or  recess  taken  by 
the  General  Assembly  for  more  than 
three  days  shall  have  the  effect  of 
and  be  an  adjournment  sine  die." 


Section  22  of  Article  IV  provides: 


"■2very  adjournment  or  recess  taken  by 
the  General  Assembly  for  three  days 
or  less  shall  be  construed  as  not 
interrupting  the  session  at-  which 
they  are' had  or  taken,  but  as  continu- 
ing the  session  for  all  purposes  men- 
tioned in  section  sixteen  of  this 
article." 


Section  23  of  Article  IV  omits  the  word  "recess" 
but  provides: 


Neither  house  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than 
two  days  at  any  one  time,  nor  to  any 
other  place  than  that  in  which  the  two 
houses  may  be  sitting." 


We  are  of  the  opinion  that  the  clause  "during  the 
recess",  when  construed  in  the  light  of  the  statute  itself, 
and  the  fact  that  the  Constitution  uses  the  word  "adjourn- 
ment" and  the  w>  rd  "recess"  interchangeably,  that  the  word 
"recess"  as  used  in  the  statute  under  consideration  means 
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final  adjournment,  therefore,  in  either  event,  irrespective 
of  whether  the  vacancy  takes  place  during  the  session  of 
the  General  Assembly  or  after  it  is  finally  adjourned, 
it  is  the  duty  of  the  Governor  to  issue  writs  of  elec- 
tion to  supply  the  vacancy.  The  General  Assembly  having 
finally  adjourned  on  the  19th  day  of  July,  1941,  is  now 
in  recess  within  the  meaning  of  the  section  and  within 
the  meaning  of  the  law. 


II* 

" (c)  If  writs  of  election  should 
issue,  to  supply  such  vacancies  as 
hereinbefore  set  forth,  when  should 
such  writs  be  issued?” 


Section  1S859,  R.  S.  Missouri,  1939,  states  that  the 
Governor  "shall,  without  delay,  issue  a writ  of  election 
to  supply  such  vacancies."1 

In  the  decision  of  TSx  parte  Ryan,  194  La,  356,  the 
expression  "without  delay"  is  defined  to  mean  without 
unreasonable  and  unnecessary  delay  and  with  reasonable 
promptness.  In  the  decision  of  State  ex  rel.  Co  pton 
Company  v,  Walter,  93'  S,  W.  (2d)  167,  It  was  interpreted 
to  mean  at  once.  The  statute  can  be  construed  as 
directory  in  Its  nature  as  It  does  not  prescribe  the 
result  or  the  effect  if  the  Governor  does  not  issue  the 
writ  of  -election  without  delay,  We  are  of  the  opinion 
that  the  Governor  should  issue  the  writs  of  election  wl  th&ui? 
unreasonable  and  unnecessary  delay. 


III. 

"(d)  If  writs  of  election  should 
issue,  to  supply  such  vacancies  as 
hereinbefore  set  forth,  would  It  be 
In  compliance  of  Section  19859  of  the 
1939  Revised  Statutes  of  Missouri 
to  hold  such  elections  in  March  or 
April  of  1942?" 
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In  view  of  our  conclusion  in  answer  to  your  ques- 
tion (c),  relating  to  the  time  when  the  writs  should 
be  issued,  we  are  of  the  opinion  that  the  time  mentioned 
in  your  letter,  being  march  or  April  of  1942,  might 
constitute  an  unreasonable  and  unnecessary  delay  in  the 
absence  of  any  unusual  circumstances  or  conditions  to 
the  contrary.  However,  we  do  not  think  it  amiss  to 
point  out  to  you  that  the  Chief  Executive  of  the  State 
may  exercise  discretion  in  issuing  the  writs  o . election, 
in  the  event  that  he  does  issue  the  same,  and  as  to  the 
time  of  issuing  the  same  for  the  reason  that  the  Governor 
as  Chief  Executive,  cannot  be  compelled  to.  do  so  as  he 
would  not  be  subject  to  a mandamus  action. 


Respectfully  submitted. 


OLLIVER  KOLEB 

Assistant  Attorney  General 

APPROVED : 


VANE  C.  T'iURLO 

(Acting)  'Attorney  General 
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S&KRIFFS:  Deputies  employed  as  private  watchmen. 


December  20,  1941 


Mr.  Richard  Arens 
Secretary  to  tho  Crovernor 
State  Capitol  Building 
Jeff or son  City,  Missouri 


V 


FILE. 

\ 


Dear  Mr.  Arens: 


Under  date  of  December  15,  1941,  you  wrote  tills 
office  requesting  an  opinion  upon  several  questions 
concerning  the  guarding  of  Industrial  plants,  utilities 
and  transportation  facilities  by  persons  commissioned  as 
deputy  sheriffs.  For  convenience  in  replying,  tlio  letter 
and  questions  are  herein  set  out; 


"It  has  been  deemed  advisable  during 
the  National  Bmergency  and  war  period 
to  guard  certain  industrial  plants, 
utilities  and;  transportation  facilities* 

The  plqn  under  consideration  provides 
that  the  necessary  guards  shall  be  furnished 
and  paid  by  the  owners  and  operators  of 
• such  properties  and  that  they  will  be  com- 
missioned deputy  sheriffs. 

"Your  opinion  is  requested  upon  the  follow- 
ing questions: 

"1.  Are  the  sheriffs  of  the  respective 
counties  required  to  protect  tho  above 
mentioned  properties? 

"2.  May  the  respective  sheriffs  of  the 
various  counties  be  requirod  to  deputize 
suitable  and  proper  persons  for  the  ptir- 
pose  of  protecting  the  essential  indus- 
trial, utility  and  transportation  ]fropert^ 
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M5,  .By  what  particular  statutory  au- 
thority and  proceedings  should  such 
deputies  be  commissioned? 

"4*  Are  the  respective  sheriffs  and 
their  bondsmen  liable  for  the  acts  of 
such  persons  as  may  be  deputised  while 
guarding  the  properties  sought  to  be 
protected? 

"5.  May  each  respective  sheriff  require 
the  persons  he  may  deputize  to  indemnify 
him  by  a suitable  bond? 

"6*  May  such  persons  to  be  deputized  be 
paid  by  the  owners  or  operator^  of  such 
property? 

"SU  kould  persons  sc  deputized  have  any 
claim  against  the  county  or  state  for 
compensation? 

"3.  May  such  deputies  use  physical  force 
and  firearms  in  preventing  attempted  or 
actual  molestation  of  and  damage  to  3uch 
property,  or  in  apprehending  persons  who 

(a)  are  apparently  about  to  damage 
such  property 

(b)  are  in  the  act  of  damaging  such 
property 

(c)  have  damaged  such  property 

and,  if  so,  to  what  entent  may  such  force 
and  firearms  be  used?1’ 


Before  proceeding  to  answer  specific  questions,  it  is 
considered  advisable  to  male©  a few  general  remarks  upon,  the 
duties  of  a. sheriff  and  his  deputies  and  the  guarding  of 
private  property* 
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The  office  of  sheriff  is  a constitutional  one,  being 
created  by  Section  10  of  Article  IX  of  the  Constitution, 

Jhe  Constitution  does  not  prescribe  the  duties  of  the  sheriff. 
These  are  found  in  Sections  13136  and  13138,  R»  S,  Missouri, 
1939,  Briefly  summarised  they  are,  to  conserve  the  peace, 
to  cause  all  offenders  against  law,  in  his  view,  to  enter 
into  recognisance,  to  keep  the  peace  and  appear  at  the  noxt 
term  of  court,  to  quell  and  suppress  assaults  and  batteries, 
riots,  routs,  affrays  and  insurrections  and  apprehend  and 
commit  to  jail  all  felons  and  traitors,  and  execute  all 
legal  process  directed  to  him  and  attend  upon  the  coi.irts 
of  record,  He  is  authorised,  by  Section  13133,  R*  S,  Mis- 
souri, 1939,  to  appoint  one  or  more  deputies  with  the 
approval  of  the  judge  of  the  circuit  court  and  in  addition 
thereto,  by  Section  13136,  R*  S.  Missouri,  1939,  is  authorized, 
in  any  emergency,  to  appoint  deputies  who  shall  serve  not  to 
exceed  thirty  (30)  days,  and  who  shall  be  paid  not  to  exceed 
Two  Dollars  ($2.00)  per  day  from  the  county  treasury*  At 
no  place  is  there  any  express  direction  to  the  sheriff  to 
guard  private  property.  \ 

<* 

In  carrying  out  the  duties  enumerated  by  statutes,  it 
would  be  incumbent  upon  the  sheriff  to  be  diligent  and 
vigilant  in  order  that  he  might  act  promptly,  and  he  would 
also  have  tho  duty  implied  of  preventing  breaches  of  the 
peace,  riots,-  routs,  affrays,  felonies  and  treason,  as  far 
as  it  is  within  his  power  to  do  so.  However,  the  only 
method  of  proceeding  the  sheriff  has  is  by  arrest,  and  no 
arrest  can  be  made  until)  some  overt  act  towards  the  commission 
of  an  offense  has  been  committed. 

In  this  country  it  has  been  always  recognized  that 
the  first  duty  of  the  guarding  of  private  property  rests  upon 
private  individuals.  The  Constitution  of  the  State  of  Missouri 
recognizes  this  and  by  Section  17  of  Article  II,  guarantees 
to  the  citizens  the  right  to  keep  and  bear  arms  in  defense 
of  their  homes,  persons  and  property.  Of  course  a corpora- 
tion, not  being  a natural  person,  could  not  bear  arras  but  It 
could  act  by  its  agents  in  protecting  its  own  property  to 
the  same  extent  that  a natural . person  In  protecting  his 
property* 

In  the  performance  of  this  duty  upon  the  citizens,  the 
practice  has  become  quite  common  to  employ  watchmen  to  guard 
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private  property,  and  having  the  watchmen  commissioned  as 
police  officers,  deputy  sheriffs,  special  police  officers, 
deputy  constables,  et  cetera,  and  the  paying  of  these 
special  watchmen  by  the  owner  of  the  property.  These  watch- 
men, when  so  conanissioned  as  police  officers,  function  in  a 
dual  capacity.  When  they  are  guarding  the  property  and  acting 
within  their  scope  of  employment,  they  are  merely  employees 
of  the  person  kho  has  hired  them  and  the  employer  is  liable 
for  their  wrongful  acts,  done  within  the  scope  of  their 
employment.  In  functioning  as  police  officers  and  making 
arrests  they  step  outside  of  their  function  as  private  em- 
ployees and  are  public  officers  charged  with  the  duties  of 
a public  officer  one  a?C  liable  for  wrongful  acts,  just  as 
any  other  officer  of  the  same  classification  is  liable  for 
is  wrongful  acts.  It  Is  a question  of  gact  to  bo  determined 
by  the  circumstances  of  each  case  whether  or  not  the  watch- 
men commissioned  as  police  officers  are  functioning  in  their 
private  capacity  or  in  their  public  capacity. 

In  replying  to  your  question  ITumbej?  One,  the  duties  of 
a sheriff  are  set  out  in  Sections  13136  and  13133,  R.  S. 
Missouri,  1939,  and  these  sections  are  as  follows: 


’’Every  sheriff  shall  be  a conservator 
of  the  peace  within  his  county,  and  shall 
cause  all  offenders  against  law,  in  his 
view,  to  enter, into  recognisance,  with 
security,  to  keep  the  peace  and  to  appear 
.at  the  next  term  of  the  circuit  court  of 
the  county,  and  to  commit  to  jail  in  case 
of  failure  to  give  such  recognizance.  In 
any  emergency  the  sheriff  shall  appoint 
sworn  deputies,  who  shall  be  residents  of 
the  county,  possessing  all  the  qualifications 
of  sheriff*  Such  deputies  shall s erve  not 
exceeding  thirty  days,  and  shall  possess 
all  the  powers  and  perform  all  the  duties 
of  deputy  sheriffs,  with  like  responsibilities, 
and  for  their  services  shall  receive  two 
dollars  per  day,  to  be  paid  out  of  the 
county  treasury, ” 
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” Every  sheriff  shall  quell  and  suppress 
assaults  and  batteries,  riots,  routs, 
affrays  and  insurrections;  shall  appre- 
hend  and  commit  to  jail  all  felons  and 
traitors,  and  execute  all  process  directed 
to  him  by  legal  authority,  including 
writs  of  replevin,  attachments  and  final 
process  issued  by  justices  of  the  peace; 
and  he  shall  a ttend  upon  all  courts  of 
record  at  every  term,  and  in  all  cities 
which  now  have  or  shall  hereafter  have  a 
population  of  three  hundred  thousand  in- 
habitants or  more,  he  may  employ  counsel 
to  a id  and  advise  him  in  the  discharge  of 
his  duties  and  to  represent  him  in  court, 
and  may  fix  the  compensation  to  be  paid 
such  counsel,  not,  however,  to  exceed 
the  sum  to  two  thousand  dollars  per  annum: 
Provided,  the  whole  compensation  is  paid 
out  of  the  fees  of  his  office  of  sheriff; 
and  the  court  shall  have  power  to  audit 
and  allow  such  compensation  as  other  fee3 
and  expenses  are  allowed  by  law." 


No  case  has  been  found  construing  these  sections  with 
regard  to  the  guarding  of  private  property  by  a sheriff. 

In  the  case  of  State  ex  inf.  McKittrick  v,  Williams,  144  3* 

W*  (2d)  98,  a case  in  which  ouster  was  nought  against  a 
sheriff  for  neglect  of  duty  in  failing  to  arrest  persons 
violating -the  law,  the  Supreme  Court,  at  1.  c,  104,  used 
the  following  language  in  discussing  the  duties  of  a sheriff: 


* His  is  an  important  office  and 
one  of  the  oldest  known  to  lav/*'  Under 
the  common  law  he  was  the  conservator 
of  the  peace  within  the  county,  had  the 
safe  keeping  of  the  county  Jail  and 
commanded  the  posse  comitatus,  One 
author  says  that  ’for  a thousand  years 
the  sheriff  has  been  the  principal  con- 
servator of  the  peace  in  his  county, 
with  full  power  to  command,  whenever 
necessary,  the  power  of  the  county,’ 
Murfree  on  Sheriffs.  He  has  also  been 
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referred  to  as  the  chief  executive 
officer  of  his  county.  By  statute 
(Secs.  11516,  11518,  R.  S.  1929,  Mo. 

St,  Ann.  Secs.  11516,  1518,  p.  7455) 
as  well,  he  is  made  the  conservator  of 
the  peace  within  his  county.  His  duties 
are  described  in  Farmers  * Mutual  Fire  A, 
v.-  Hunolt,  Mo.  App,  81  S,  W,  (2d)  977, 

981:  Sheriffs  are  given  power,  and  it 

is  made  their  duty,  to  preserve  the  peace 
arrest  and  commit  to  jail  all  felons, 
traitors,  and  other  mlsdoers,  to  execute 
all  process,  and  to  attend  upon  courts 
of  record.  The  powers  and  duties  of 
conservator  of  the  peace  exercised  by 
the  sheriff  are  not  strictly  judicialj 
but  he  may  be  said  to  act  as  the  chief 
magistrate  of  his  county,  wielding  the 
executive  power  for  the  preservation  of 
the  public  peace,  and  it  has  been  held 
that  the  duty  of  a sheriff  In  the  en- 
forcement of  the  law  implies  initiative 
on  his  part,  and  that  he  must  be  reason- 
able alert  with  respect  to  possible 
violations  of  the  law,  and  is  not  entitled 
to  wait  until,  they  come  to  hi 3 personal 
knowledge,  but  must  follow  up  information 
received  from  any  source.'" 


And,  again,  in  the  case  of  Maxwell  v.  Andrew  County,  146  S, 

W.  (2d)  621,  a case  involving  compensation  paid  to  a sheriff, 
in  discussing  the  chfties  of  a sheriff,  at  1*  c,  624,  the  Supreme 
Court  spoke  in  the  following  manner: 

i 

j 

"Respondents,  however,  contend  that  it 
was  the  dpty  of  the  sheriff  to  investigate 
complaints'  as  to  alleged  criminal  law 
violations.  They  say  that  since  this  duty 
Is  imposed  by  la?/  on  the  sheriff,  and  since 
the  statute  makes  no  provisions  for  com- 
pensation to  be  paid  him  for  the  performance 
of  such  duty,  he  is  entitled  to  be  reimbursed 
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for  his  reasonable  expenses  in  connec- 
tion with  such  activities.  It  is  true 
that  the  sheriff  is  under  a legal  duty 
tcx  investigate  alleged  crimes  and  to  sup- 
press crime  and  arrest  felons.  In 
speaking  of  the  duties  of  the  sheriff 
at  common  law  Blackstone  says  (1  Com. 
344):  »IIe  may  and  is  bound  ex  officio 

to  pursue  and  take  .all  traitors,  murder- 
ers, felons  and  other  mis doers  and  to 
commit  them  to  gaol  for  safe  custody. 

He  is  also  to  defend  his  county  against 
any  o'f  the  king’s  enemies  when  they  come 
•into  the  land;  and  for  this  purpose  as 
well  as  for  keeping  the  peace  and  pur- 
suing- felons,  he  may  command  all  of  the 
people  of  his  county  to  attend  him. » 

Our  statute,  sec.  11518,  R.  3.  Mo  * 1929, 
Mo.  St.  Ann.  sec.  11518,  p.  7455,  re- 
iterates this  rule  in  the  f olio  wine- 
language  i ’Every  sheriff  shall  quell 
and  suppress  assaults  and  batteries, 
riots,  routs,  affrays  and  insurrections; 
shall  apprehend  and  commit  to  jail  all 
felons  and  traitors,  * 11 


In  an  early  Arkansas  Case,  St.  Louis  I M & S Ry.  Co. 
v.  Ilackett,  24  S.  W.  81,  the  Supreme  Court  of  Arkansas  flatlv 
stated:  t J 


* * An  officer  of  the  law  cannot 
engage  as  such  officer  to  guard  the 
property  of  a private  individual  and, 
or  corporation  not  In  the  custody  of 
the  lav/.” 


Kils  statement  seems  to  have  been. based  upon  the  duties  of 
tno  officer  as  prescribed  by  the  laws  of  the  state  and,  in  th 
case  of  Texas  IT.  0,  Ry.  Co.,  et  al.,  v.  Parsons,  cited  by  the 
Court  of  Civil  Appeals  of  Texas,  reported  in  109  S.  W.  at  pay 
240,  a suit  brought  to  collect  damages  for  alleging  wrongful” 
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acta  of  persons  who  had  been  commissioned  deputy  sheriffs 
and  who  were  guarding  railroad  property*  it  was  held  that 
such  persons  were  private  employees  of  the  railroad  company 
and  not  deputy  sheriffs  when  they  are  functioning  in  the 
capacity  of  watchmen* 

In  another  Texas  case*  Lancaster  et  al*  v*  Carter* 
et  al.*  255  S.  W.  592*  also  a case  where  damages  were  being 
sought  because  of  alleged  wrongful  acts  of  persons  who  had 
been  commissioned  deputy  sheriffs  and  were  acting  as  watch- 
men for  railroad  property*  the  Commission  of  Appeals  of 
Texas  spoke  in  the  following  manner: 


«•  The  sheriff  had  no  authority 
to  appoint  or  detail  a deputy  to 
guard  and  watch  the  property  of  the 
railroad  except  in  specific  cases  of 
threatened  injury,  T»  & II*  0.  Ry* 
Co*  v.  Parsons,  102  Tex*  157*.  115  S* 
W,  914,  152  Am,  St.  Rep.  857,  » * 


Many  cases  of  similar  import  for  numerous  jurisdictions 
could  be  cited*.  Among  these  are  Hudson  v*  St*  Louis  South- 
western Ry,  Co.*  also  a Texas  case,  286  S*  W,  766 ; Kusnir 
v,-  Pressed  Steel  Company*  201  Federal  146*  decided  by  the 
District  Court  of  Rev/  York*' Southern  District  and  Seymour e 
v.  Director  General  of  Railroads*  290  Federal  291*  decided 
by  the  Court  of  Appeals  of  the  District  of  Columbia.  No 
Missouri  cases  bearing  directly  on  the  point  have  been 
found,  but  the  doctrine  stated  in  these  cases  seems  to  be 
partially  recognized  in  at  least  two  Missouri  cases.  In 
the  case  of  Brill  v,  Eddy*  115  Mo*,.  596,  a case  . in  which 
damages  were  sought  for  the  alleged  wrongful  act  of  a person 
who  was  guarding  railroad  property*  and  who  had  been  commissioned 
as  a special  police  officer  of  the  City  of  Sedalia,  the 
Supreme  Court  spoke  as  follows  at  1.  c*  604; 


"It  is.no  uncommon  thing  for  corpora- 
tions and  individuals  to  employ  duly 
appointed  police  officers  to  watch  their 
property;  and  if  such  an  officer  so  em- 
ployed make  an  arrest  for  disorderly  con- 
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duct,  the  presumption  is  that  he 
acted  in  his  official  capacity  as  the 
agent  of  the  state,  and  not  as  the 
agent  of  his  employer » Being  an 
officer  whose  duties  are  prescribed 
by  law,  it  should  be  presumed,  until 
the  contrary  is  made  to  appear,  that 
his  employment  contemplates  only  the 
exercise  of  such  powers  as  the  law 
confers  upon  him,  2 Wood’s  Railway  Law, 
1212}  Tolchester  Beach  Improvement  Go, 

V,  Stelnmeler,  feO  Atl*  foep.  188;  Jar- 
cETne  v»  Cornell,  14  Atl*  Rep,  590. 
lUe"  "presumption  is , . however,  one  of  fact, 
and  It  may  be  shown  that  in  making  the 
arrest  he  acted  under  orders  of  his  em- 
ployer, in  which  event  the  employer  would 
be  liable  for  the  unlawful  acts  of  the 
officer.  Under  the  ordinance  bofore 
mentioned  McMahan  as  a police  officer 
had  a right  to  arrest  the  bof  on  view 
for  hanging  to  the  car;  and  if  the  evi- 
dence tended  to  show  that  he  committed 
the  negligent  act  when  making  or  attempt- 
ing to  make  an  arrest,  it  would  follow 
from  what  has  been  said  that  the  question 
whether  he  acted  under  the  orders  of 
defendant  or  their  authorized  agent  would 
be  one  for  the  jury.11 


And  again,  in  Murphy  v.  Railroad,  168  Mo.  App.  588, 
1.  c,  593: 


•'The  authorities  cited  by  both  appellant 
and  respondent  agree  in  holding  that  an 
amusement  company,  railway  company,  or 
any  person  or  persons  engaged  in  handling 
the  public  at  their  places  of  business 
have  a right  to  employ  servants  to  main- 
tain order  ftnd  protect  their  property 
and  eject  objectionable  characters;  this 
person  so  employed  may  or  may  not  be  a regular- 
ly commissioned  officer  of  the  law;  and 
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the  mex’e  fact  that  such  person  is 
paid  by  the  defendant  would  not,  stand- 
ing alone,  make  the  defendant  responsible. 
(Brill  v.  Eddy,  115  Do.  596,  605,  22  3. 

W.  488:  Sharp  v.  Erie  R,  Go.,  76  IT.  E. 

(H,  Y.)  925}  Deck  v.  Baltimore  & 0,  R.  Co., 

59  Atl,  (Md.)  650;  Tolchester  Beach  Im- 
provement Co.  v.  Steinme  flier,  8 L.  R.  A* 

(Md, ) 846}  Poster  v.  Grand  Rapids  Ry. 

Co,-  104  IT,  W.  (Mich.)  380}  McKain  v. 

Baltimore  & 0.  R.  Co.,  64  3.  E.  (W.  Va.) 

18,  23  L.  R.  A.  (IT.  S.)  289}  Healey  fr, 
Lathrop,  50  IT,  E.  (Mass.)  540}  Cordner 
v,  Boston  & M.  R.  Co.,  57  Atl.  (II.  II.) 

234}  Tucker  v,  Erie  Ry.  Co.,  54  Atl.  (IT, 

J.)  557}  Pennsylvania  R.  Co.  v.  Kelly, 

177  Fed,  189.)  The  authorities  further 
agree  that  when  an  assault  occurs,  if 
the  person  (when  an  employee  as  well  as 
an  officer)  acts  within  the  scope  of  his 
employment  and  under  instructions  either 
express  or  implied,  general  or  special, 
of  his  employer,  then  any  virongful  act  In  his 
conduct  is  chargeable  to  the  employer. 

If  his  act,  on  the  other  hand,  does  not 
fall  within  the  scope  of  his  employment 
and  is  without  direction  of  his  employer, 
then  of  course  his  conduct  is  not  charge- 
able to  his  employer.  In  this  case,  the 
•plaintiff  by  his  Instructions  assumes  that 
the  evidence  shows  that  Coates  was  acting 
under  the  direction  of  the  railway  company 
and  that  what  he  did  was  wi thin  the  line 
of  his  duty  as  such  employee.  The  de- 
fendant by  its  Instructions  adsumed  the 
very  opposite,  namely,  that  under  the 
state  of  facts  presented  Coates  was  act- 
ing without  the  scope  of  his  authority 
and  as  a deputy  sheriff,  for  which  the 
company  would  not  be  responsible," 


From  the  above  cited  cases  and  statutes,  and  other  cases 
toward  same,  there  is  no  duty  placed  upon  a sheriff  to  guard 
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private  property  unless  3ome  law  violation  13  Imminent. 

At  the  present  time,  with  our  Nation  at  war  and  our  popula- 
tion containing  as  it  does  many  persons  who  might  be 
sympathetic  towards  some  of  the  other  Nations  with  which 
we  are  at  war.  It  would  seem  that  It  be  the  duty  upon  a 
sheriff  to  be  extremely  diligent  and  watchful  in  order bth&t 
he  might  promptly  arrest  persons  who  would  damage  property 
vital  to  defense  industries  and  take  such  steps  as  are 
within  his  pov/er  to  prevent  any  injury  to  such  property. 

In  reply  to  your  question  numbered  two,  there  is  no 
method  by  which  a sheriff  could  be  required  to  deputize 
persons  for  the  purpose  of  protecting  essential  industries. 
If,  under  the  circumstances,  a failure  to  deputize  persons 
would  be  a neglect  of  duty,  the  only  remedy  would  be  an 
ouster  proceeding  against  the  officer  so  offending.  Section 
12828,  R.  S-.  Missouri.,  1959,  and  State  ex  inf.  McKit trick  v. 
Williams,  144  S.  W*  (2d)  98, 

In  replying  to  question  numbered  tjiree,  the  method  of 
appointing  deputies  is  set  out  in  Sedtion  13133,  R.  S.  Mis- 
souri, 1939,  which  Is  as  follows? 


”Any  sheriff  may  appoint  one  or  more 
deputies,  with  the  approbation  of  the 
judge  of  the  circuit  court;  and  every 
such  appointment,  with  the  oath  of  of- 
fice indorsed  thereon,  shall  be  filed 
in  the  office  of  the  clerk  of  the 
circuit  court  of  the  county.” 


And  it  is  not  absolutely  imperative  that  the  appointment 
of  the  deputies  be  filed  in  the  office  of  tho  Circuit  Clerk. 
City  of  Festus  v«  Kausler,  et  al«,  77  S.  W*  (2d)  197,  1.  c. 
199: 


”We  think  the  provision  of  the  statute 
(Mo.  St.  Ann.  Sec*  11513,  p.  7433),  re- 
quiring the  appointment  of  one  as  deputy 
sheriff  to  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county. 
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is  directory,  and  that  the  failure  to 
file  his  appointment  did  not  deprive 
him  of  the  right  to  claim  on  trial  that 
he  was  a deputy  sheriff  at  the  time  of 
the  shooting.  State  v,  Dierberger, 

90  Mo,  369,  2 S,  W*  286;  State  v,  Under- 
wood, 75  Mo,  231;  State  v*  Muir , 20  Mo* 
303 


As  to  your  question  numbered  four,  a sheriff  deputizing 
persons  to  function  as  watchmen,  the  sheriff  and  his  bondsmen 
would  be  liable  for  the  wrongful  acts  of  the  deputies  com- 
mitted while  acting  in  the  capacity  of  public  officers# 

Evans  v.  Hays,  1 Ho , - 697,  Maxwell  v,  Andrew  County,  146  S, 

W.-  (2d)  621,  1.)  c.  625: 


"«•  * In  this  connection  wc  may  point 

out  in  passing  that  the  sheriff's 
deputies  are  public  officers  ‘who  perform 
the  duties  and  are  subject  to  the  lia- 
bilities imposed  upon  the  sheriff  himself 
by  law,  Scott  v,  Endieott,  225  Mo.  App, 
426,  38  S.  W.  2d '67," 


For  wrongful  acts  committed  in  their  private  capacity, 
the  respective  employers  would  be  liable*  Cases  cited  above 
In  answer  to  question  number  one. 

Answering  question  number ed  5,  there  is  no  provision 
of  law  which  woyld  authorize  a sheriff  to  require  persons 
he  might  deputize  to  indemnlgy  him  by  bond. 

Answering  question  numbered  6,  It  is  perfectly  proper 
for  private  employers  to  pay  their  private  employees  who  are 
commissioned  as  public  officers.  Tills  is  recognized  in  all 
of  the  cases  cited  above. 

Answering  question  numbered  7,  we  fail  to  see  vAiere 
persons  privately  employed  and  paid  as  watchmen  v/ould  have 
any  claim  against  the  state  or  county  for  the  performance 
of  their  private  duties.  There  Is  no  statutory  provision 
authorizing  payment  for  the  performance  of  such  private 
duties. 


Mr*  Richard  Arens 


(IS) 


December  20,  1941 


The  only  general  statute  authorizing  compensation 
to  be  paid  deputy  sheriffs  out  of  the  public  funds  is  found 
in  Section  13136,  R*  S*  Missouri,  1939,  and  that  only  in 
an  emergency  not  to  exceed  thirty  (30)  days* 

In  respob.se  to  your  question  number  3,  answering 
section  a,  such  persons  would  have  authority  to  do  all  .that 
was  reasonably  necessary,  under  the  circumstances,  to  pre- 
vent injury  to  the  property  they  are  guarding*  Adams  v* 
St*  Louia-San  Francisco  Ry.  Co*,  251  S*  VJ#  124,  1*  c.  125: 


« * That  meant  that  it  was  his 
duty  to  remove  trespassers.  To  ac- 
complish that  purpose,  he  was  authorised 
to  use  such  force  as  was  reasonably 
necessary,  but  if,  while  engaged  in 
that  service,  he  went  beyond  what  was 
reasonably  necessary,  the  master  would 
then  be  liable  notwithstanding  the  act 
done  by  the  servant  should-  amount  to  a 
felony.  Iiaehl  y*  Railroad,  119  Mo.  325, 

24  S.  W.  737;  Vhiteaker  v.  Railroad, 

252  Mo.  438,  160  S.  W.  1009." 

In  answer  to  your  questions  b and  c,  under  those 
circumstances,  the  persons  damaging  .property,  or  who  had 
damaged  property,  would  be  subject  to  immediate  arrest,  and 
the  rules  of  law  governing  the  duties  and  powers  of  officers 
in  making  arrests  would  apply.  In  this  case  your  attention 
is  called  to  the  case  of  State  v.  Ford,  130  S*  W#  (2d)  635, 
a case  in  which  a town  marshal  was  convicted  of  murder  in 
the  second  degree  for  killing  a prisoner  when  the  latter 
made  an  assault  upon  him  and  attempted  to  seise  his  pistol, 
from  v/oi ch  we  quote  at  length,  1 , c*  639-640: 


"We  need  not  determine  here  what  kind 
or  amount  of  force  an  officer  may  use 
to  effect  an  arrest  when  a misdemean- 
ant flee3,  because  this  record  deals 
only  with  a situation  where  the  prisoner- 
forcibly  resisted  anest . But  as  to  that. 
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we  think  the  doctrine  of  the  Dier- 
berger  case  is  right  and  that  of  the 
McGehee,  Salts  and  Roth  car.e3,  revx ev/ed 
above,  is  wrong j and  that  the  latter 
should  no  longer  be  followed.  The 
third  subdivision  of  sec,  3985,  supra, 
says  a homicide  shall  be  Justifiable 
’when  necessarily  committed  in  attempt- 
ing by  lav/ful  ways  and  means  to  appre- 
hend any  person  for  any  felony  committed,1 
That  language  is  broad  enough  to  justify 
a homicide  resulting  from  force  (shoot- 
ing, a blow  or  the  like)  necessarily 
exerted  in  effecting  the  arrest  of  an 
accused  felon  in  flight*  But  it  is  not 
necessarily  a negation  of  the  right  to 
use  all  force  reasonably  neeessary  to 
effect  and  maintain  against  resistance 
the  arrest  of  a misdemeanant,  especially 
in  view  of  the  provisions  of  Sec.  3571, 
supra, 

"If  tiie  latter  doctrine  were  not  the  lav;, 
then,  as  Judge  Sherwood  said  in  State  v. 

Me Rally,  supra,  87  Mo*  644,  loc,  cit.  653, 
•it  is  patent,  to  the  most  casual  observa- 
tion that  a peace  officer  "would  be  of  all 
men  the  most  miserable, " compelled  by  his 
duty  to  press  forward  and  make  arrests 
when  ordinary  misdemeanors  were  being  com- 
mitted, or  where,  as  in  the  case  at  bar, 
some  violent  and  dangerous  man  was  "making 
night  hideous"  with  the  most  flagrant 
breaches  of  the  peace,  the  officer  would 
proceed  with  the  consciousness  that  though 
the  law  imperatively  demands  at  his  hands 
the  arrest  of  the  law  breaker,  yet  it 
gave  no  adequate  powers  for  the  accomplish- 
ment of  the  end  commanded,  but  while  plac- 
ing the  officer  in  position  of  extreme 
peril  took  from  him  all  protection  arising 
from  his  official  character  and  the  per- 
formance of  his  official  duty  and  placed 
him  on  the  same  plane  as  an  ordinary  indi- 
vidual when  engaged  in  a private  quarrel. 
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and  invoking  the  doctrine  of  self-defense » 
The  bare  statement  of  such  a proposition 
constitutes  its  ovm  ample  refutation,  '2*he 
lav;  never  requires  an  impossibility,  and 
having  made  it  the  duty  of  peace  officers 
to  make  arrests,  to  quell  disturbances  and 
breaches  of  the  peace,  it  is  not  so  unrea- 
sonable, as  to  deny  the  means  to  compass 
the  end  commanded,  * 

"State  ex  rel,  and  to  use  of  Kaercher  v, 
Roth,  supra,  350  Mo*  105,  loc,  cit*  110, 

49  S,  W,  2d  109,  loc,  cit,  110,  looks  to 
5 0,  J,  Sec,  62,  p»  426,  note,  95a(2),  and 
State  v,  McClure,  166  H.  C.  321,  330,  81 
3.  E*  458,  for  the  reason  behind  the  rule 
forbidding  the  use  of  a deadly  weapon  in 
malting  arrests  on  misdemeanor  charges. 
These  are  quoted  as  follows:  'As  the  law- 
making  power  itself  could  not  inflict 
the  death  penalty  as  a punishment  for  a 
misdemeanor,  "it  would  ill  become  the 
'majesty'  of  the  law  to  sacrifice  a human 
life  to  avoid  a failure  of  justice  in 
the  case  of  a petty  offender  who  is  often 
brought  into  court  without  arrest  and 
dismissed  with  a nominal  fine*"' 

"That  may  be  true  when  the  accused  flees, 
but  how  can  it  be  thought  the  majesty 
of  the  lav;  is  served  by  subjecting  peace 
officers  to  invited  personal  violence  in 
the  apprehension  of  misdemeanants  and 
making  the  arrest  contingent  on  which  is 
the  'better  man,'  Sec,  3985,  supra, 
expressly  covers  felonies.  The  punish- 
ment in  all  but  a few  is  less  than  death,' 
As  to  some  the  maximum  punishment  is  only 
two  years  in  the  penitentiary  and  may  even 
be  graduated  dovai  to  a fine  of  $100.-  For 
instance,  seo  Sec,-  4029,  R,  S,  1929,  Mo,- 
St,-  Ann,  Sec,-  4029,  p,  2835,  forbidding 
the  carrying  of  concealed  weapons,-  Sec, 
3985,  also  expressly  covers  rioting  and 
breaches  of  the  peace,  both  of  which  are 
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misdemeanors.  Sec’s  4222,  4247,  Mo. 
3t,  Ann,  pp,  2958,  2965.  Hie  foot- 
notes to  5 C,  J.  p.  426,  note  95  and 
50  C#  J,  p.  41,  note  90,  Indicate 
the  weight  of  authority  Is  against 
the  view  we  have  taken  in  this  case# 
But  the  analysis  of  the  decisions  in 
5 A.  L.  R.  page  1170,  1175,  note  and 
42  A.  L*  R,  1200,  1203,  note,  shows 
that  many  well  reasoned  decisions 
support  it.” 


Respectfully  submitted. 


W.  0#  JACKSON 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  TKURLO 
(Acting)  Attorney  General 


WO  j/rv 


COUNTY  CLERK  OE  JASPER  COUNTY  SALARY:  Preparation  of  financial 

statement. 


February  10,  1941 


Honorable  Ralph  Baird 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
January  20,  1941,  enclosing  copy  of  a letter,  dated  Jan- 
uary 3,  1941,  written  to  you  by  Roscoo  Claycomb,  County 
Clerk,  asking  for  an  opinion  on  certain  questions.  The 
copy  of  which  letter  is  as  follows: 

"We  are  now  ready  to  prepare  the  1940 
County  Financial  Statement  under  the  provisions 
of  Laws  of  Missouri,  1933,  'page  353,  as  amended 
Laws  1935  page  317  and  lav/s  1937  page  419. 

This  statement  must  be  prepared,  published  and 
approved  by  the  State  Auditor  in  order  for  the 
County  Court  to  draw  its  salary  after  February. 

"Until  now*  w,e  have  been  working  under  the 
provisions  of  Section  11,811,  Laws  1937  page 
440,  applying  to  counties  of  70 ,000 .to  80 ,000 , 
which  allows  the  County  Clerk  a certain  salary 
but  does  not  give  him  such  salary  in  lieu  of 
non-accountable  fees.  V/e  understand  that  under 
the  1940  census  we  will  now  work  under  a sec- 
tion applying  to  counties  of  75,000  to  90,000* 
However,  this  county  falls  in  both  brackets, 
being  less  than  80,000  and  more  than  75,000* 
our  population  being  78,654.  See  Laws  1937 
page  442* 

"Under  Laws  1937  page  442,  the  County  Clerk 
is  allowed  a salary  of  (4,000  per  year,  said  sal- 
ary ’to  be  in  lieu  of  all  other  salaries,  fees, 
commissions  or  emoluments  of  whatsoever  kind 
under  and  by  reason  of  the  terms  of  any  statutory 
provisions  outside  of  this  article.* 
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"There  ia  considerable  doubt  in  my  mind,  as 
well  as  the  County  Court's  minds,  as  to  which 
of  the  two  seotions  apply  to  this  county.  Also, 
we  are  in  doubt  as  to  whether  I could  be  paid, 
legally,  for  preparing  the  County  Financial 
Statement  under  Laws  1937,  page  442*  The  County 
Clerk  has  always  prepared  the  financial  state- 
ment in  this  oounty,  and  is  the  logical  person 
to  prepare  it  at  the  rate  specified  by  the 
amendment  found  at  Laws  1937  page  419* 

"The  court  and  I would  like  to  know: 

"1,  Under  which  of  the  overlapping  and 
conflicting  sections  should  we  be  working  and 
paying  and  receiving  salaries  and  fees? 

"2,  Who  should  the  County  Court  employ 
to  prepare  the  County  Financial  Statement? 

"3;  If  the  Court  employes  me  to  prepare 
the  statement,  could  I legally  collect  the  fee 
for  preparing  it,  and  keep  such  fee? 

"All  haste  is  necessary  in  obtaining  this 
opinion ; since  preparation  of  the  statement  will 
entail  bringing  down  to  date  certain  records  that 
it  would  be  more  convenient  for  us  to  defer  un- 
til a later  time;  and  with  such  records  completed 
to  Dec i 31,  1940;  it  would  still  require  more 
than  a month  for  preparation  alone,  working 
nights;  as  w«  must;  in  order  to  avoid  conflict 
with  our  regular  official  duties;  Thus  we  have 
only  to  about  the  middle  of  February  to  complete 
preparation  of  the  copy  for  publi cation; " 

and  asks  for  an  opinion  upon  the.  Questions  contained  in 
the  copy  of  the  letter; 

I* 

What  was  Seotion  11811  R*  {3;  Mo;  19£9,  first 
appeared  in  our  laws  in  1874,  and  was  entitled  "an  ac- 
tion in  relation  to  clerk  of  courts  of  record*"  with 
various  changes  and  amendments;  It  has  remained  in  our 
law  ever  since*  The  last  change  was  made  by  the  General 
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Assembly  of  1937 , which  repealed  Section  11811  R.  S.  Mo. 
1929,  and  enacted  a new  Section  11811  by  Sentate  Bill  30 
approved  May  14*  1937.  This  new  Section  is  as  follows: 


"The  clerks  of  the  county  courts  of  this 
State  and  their  deputies  and  assistants  shall 
receive  for  their  services  annually,  to  be  paid 
out  of  the  county  treasury  in  monthly  install- 
ments at  the  end  of  each  month  by  warrant  drawn 
by  the  county  court  upon  the  county  treasury, 
the  following  suras:  In  counties  having  a popu- 
lation of  less  than  7,500  persons,  the  sum  of 
$1,000.00  for  themselves  and  the  sum  of  $600*00 
for  deputies  and  assistants;  in  counties  hav- 
ing a population  of  7,500  and  less  than  10,000 
persons,  ..he  sum  of  $1,100.00  for  themselves 
and  the  sum  of  $900.00  for  deputies  and  assist- 
ants; in  counties  having  a population  of  10,000 
and  less  than  11,500  persons,  the  sura  of  $1,250.00 
for  themselves  and  the  sum  of  $900.00  for  depu- 
ties and  assistants;  in  counties  having  a popu- 
lation of  more  than  11,500  persons  end  less  than 
12*500  persons,  the  sum  of  $1,300*00  for  them- 
selves and  the  sum  of  $1,100.00  for  deputies 
and  assistants;  in  counties  having  a population 
of  12*500  and  less  than  15,000  persons,  the  sum 
of  $1,500.00  for  themselves  and  the  sum  of 
$1,300*00  for  deputies  and  assistants;  in  coun- 
ties having  a population  of  15,000  and  less 
than  17*500  persons,  the  sum  of  $1,700.00  for 
themselves  and  the  sum  of  $1,600.00  for  deputies 
and  assistants;  in  counties  having  a population 
of  17 ',500  and  less  than  20,000  persons,  the 
sum  of  $1*900*00  for  themselves  and  the  sum  of 
$1,800*00  for  deputies  and  assistants;  in  coun- 
ties having  a population  of  20,000  and  less  than 

25.000  persons,  the  sum  of  $2,100*00  for  them- 
selves  and  the  sum  of  $2,000.00  for  deputies 
and  assistants;  in  counties  having  a population 
of  25,000  and  less  than  30,000  persons,  the  sum 
of  $2,300*00  for  themselves  and  the  sum  of 
$3,000*00  for  deputies  and  assistants  in  coun- 
ties having  a population  of  30,000  and  less  than 

70.000  persons,  the  sum  of  $2,500*00  for  them- 
selves and  the  sum  of  $3,500*00  for  deputies  and 
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assistants;  in  counties  having  a population  of  • 
70,000  and  less  than  80,000  persons,  the  sum 
of  13,000.00  for  themselves  and  such  sum  for 
deputies  and  assistants  as  the  county  court  shall 
find  necessary  for  the  prompt  and  proper  di3* 
charge  of  the  duties  of  such  office,  provided 
such  sum  for  such  deputies  and  assistants  shall 
not  exceed  $5,000.00;  in  counties  having  a popu- 
lation of  80,000  and  less  than  90,000  persons 
the  sum  of  #4,000.00  for  themselves  and  such 
sum  for  deputies  and  assistants  as  the  county 
court  shall  find  necessary  for  the  prompt  and 
proper  discharge  of  the  duties  of  such  office; 
in  counties  having  a population  of  90,000  and 
less  than  200,000  persons  the  sum  of  #3,600*00 
for  themselves  and  such  sum  for  deputies  and 
assistants  as  the  county  court  shall  find  neces- 
sary for  the  prompt  and  proper  discharge  of  the 
duties  of  such  office;  in  counties  having  a 
population  of  200,000  and  less  than  300,000 
persons,  the  sum  of  #3,000*00  for  themselves 
and  a sum  not  exceeding  #16,000*00  fcr  depu- 
ties and  assistants,  in  such  of  said  counties 
where  court  is  held  at  more  than  one  place,  and 
in  all  other  such  counties  the  sum  not  exceed- 
ing $5,000*00  for  deputies  and  assistants* 
Provided,  that  the  county  court  in  ell  oounties 
in,  this  State  having  a population  of  15,000  and 
less  than  40,000  persons  may  ellow  the  county 
clerks,  in  addition  to  the  amount  herein  speci- 
fied for  deputies'  or  assistants*  hire,  a further 
sum  not  to  exceed  |500*00  per  annum,  to  be  deter- 
mined: by  the  county  court  of  such  county*  Pro- 
vided* further , that  the  county  court  shall 
determine  that  the  work  required  to  be  done  by 
such  clerk  or  clerks  demands  or  requires  such 
extra  remuneration*  It  shall  be  the  duty  of  the 
clerks  of  county  courts  to  charge;  and  collect 
in  all  cases  every  fee  accruing  to  their  offices 
by  law,  except  such  fees  as  are  chargeable  to 
the  county,  and  such  clerk  shall,  at  the  end  of 
each  month,  file  with  the  county  court  a report 
of  all  fees  charged  and  collected  during  said 
month  stating  on  what  account  such  fees  were 
charged  and  collected;  together  with  the  names 
of  the  persons  paying  or  who  are  liable  for 
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same,  which  said  report  shall  be  verified  by 
the  affidavit  of  such  cleric.  It  shall  be  the 
duty  of  3uch  clerics  upon  the  filing  of  said  re- 
port to  forthwith  pay  over  to  the  county  treas- 
ury all  moneys  collected  by  them  during  the 
month  and  required  to  be  shown  in  said  monthly 
report,  taking  a duplicate  receipt  therefor, 
one  of  which  shall  be  filed  in  his  office  and 
every  such  clerk  shall  be  liable  on  his  official 
bond  for  ell  fees  collected  and  not  accounted 
for  by  him  and  paid  into  the  county  treasury  as 
herein  provided, " 

at  page  440*  This  is  a general  section  of  the  statute* 
which  would  fix  the  amount  of  salary  to  be  paid  to  all 
clerks  of  county  courts  in  the  State  if  there  were  no 
special  legislation  applying  to  them* 

Also  in  Laws  of  1937 * at  page  442,  is  Senate 
Bill  94,  approved  March  29 * 1937*  enacted  by  the  General 
Assembly  of  that  year*  which  was  enacted  for  the  purpose  of 
amending  Section  1*  House  Bill  263*  enacted  by  the  Fifty- 
seventh  General  Assembly  in  1933*  which,  is  found  in  the 
Laws  of  1933,  at  page  375*  Section  1 of  House  Bill  263* 
enacted  by  the  Fifty-seventh  General  Assembly  is  as  ffellows: 

"From  and  after  the  passage  and  approval 
of  this  section*  the  following  salaries  per  an- 
num shall  be  paid,  the  hereinafter  named  officers 
of  all  counties  in  this  State*  which  now  con- 
tain*  or  may  hereafter  contain*  a population 
of  75*000  inhabitants*  and  less  than  90*000 
Inhabitants*  viz;  Collector  of  Revenue  four 
thousand  (#4000*00)  dollars}  Judges  of  the 
County  Court  twenty-*seven  hundred  (#2700*00)  dol-1 
lars  each;  Clerk'  of  the  Circuit  Court  four 
thousand  (#4000*00)  dollars;  clerk  of  the  County 
Court  four  thousand  (#4000*00)  dollars*  Recorder 
of  Deeds  four  thousand  (#4000*00)  dollars} 

County  Treasurer  thirty-two  hundred  (#3200*00) 
dollars;  County  Assessor  four  thousand  (#4000 *00) 
dollars;  all  of  said  salaries  to  be  paid  in 
monthly  installments  of  the  first  day  of  each 
month  from  the  available  funds  of  the  County 
Treasury.  Said  salaries  to  be  in  lieu  of  all 
other  salaries,  fees,  commissions  or  emoluments 
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of  whatsoever  kind  under  and  by  reason  of  the 
terms  of  any  statutory  provisions  outside  of 
this  article,” 

The  amendment  of  1937  made  no  change  which  ef- 
fected the  county  clerk.  The  change  made  was  merely  to 
increase  the  salary  of  the  recorder  of  deeds,  in  cities 
within  the  population  classification  provided  for  in 
that  act, 

.Also  a portion  of  House  Bill  263  of  the  Fifty- 
seventh  General  Assembly  , is  Section  6 , found  on  page 
337,  Laws  of  1933,  which  is  as  follows: 

"All  provisions  of  law  outside  of  this  act, 
allowing  any  fee,  compensation*  or  emolument 
to  either  of  the  before  mentioned  officers,  to 
be  paid  out  of  the  Treasury  of  any  suoh  county, 
or  hereby  declared  to  be  ineffective  as  to  any 
and  all  such  counties,  and  all  fees*  compensa- 
tion, and  emoluments  of  every  kind,  to  any  of 
such  officers  by  the  terms  of  any  contraot  or  any 
sucn  provision  of  law  outside  of  thiB  article, 
due  or  receivable  from  any  source  bther  than  the 
county  treasury  0r  upon  the  taking  effect  of  this 
act,  hereby  transferred  to  the  county  and  shall 
be  paid  into  the  county  treasury  as  hereinafter 
provided;  and  no  such  officer  shall  receive  any 
compensation  or  retain  any  fees,  compensation, 
or  emolument...  from  any  provision  of  law,  other- 
wise than  in  this  act  provided*" 

The  copy  of  the  letter  of  the  county  clerk  states 
that  the  population  of  Jasper  County  is  78,654*  In  order 
to  determine  under  which  law,  Section  11811  as  amended  by 
Laws  of  1937,  or  Section  1 of  House  Bill  263  of  the  Fifty-* 
seventh  General  Assembly,  the  county  clerk  of  Jasper  should 
be  paid*  it  is  necessary  that  these  sections  should  be  con- 
sidered together* 

Coble  v*  Scullin  Steel  Co*  54  S.  W*  (2d)  777, 
l*o*?79:.. 


"In  construing  the  statute  we  must  read 
all  of  the  sections  involved  together  and  har- 
monize them*  if  nossible*  State  ex  rel*  Dean 
v.  Daues*  321  Mo*' 1126*  14  S*  W.  (2d)  990* 
loc*  cit*  1001;  Johnson  v*  Kruckemoyer , 224  Mo* 
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App.  351,  29  S.  W.  (2d)  730,  loo,  cit*  732 
and  eases  cited;  Biswell  v.  St.  Louis  San-F. 

Ry.  Co.  (Mo.  App.)  49  S.  W.  (2d)  203,  loc. 
cit.  204.” 

And  in  considering  them  it  is  necessary  to  bear  in  mind 
certain  well  established  rules  of  statutory  construction. 
Among  these  rules  are  the  following,  -which  are  in  the  case 
of  Keller  v.  State  Social  Security  Commission  137  S,  W. 

(2d)  989,  1.  c.  990: 

"Where  the  language  of  a statute  is  plain  and 
unambiguous  nothing  contrary  to  the  evident 
intent  can  be  implied.  State  ex  rel.  Jacobs- 
meyer  v.  Thatcher,  338  Mo.  622,  92  S.  W.  (2d) 

640,  A statute  should  be  so  construed  as  to 
give  effect  to  the  legislative  intent.  State 
ex  rel.  Wabash  It.  Co.  v.  Shain,  341  Mo,  19, 

106  3.  W.  (2d)  898.  A statute  that  is  clear 
in  its  terms  and  leaves  no  room  for  construc- 
tion must  be  enforced  as  written.  Dahlin  v, 

Missouri  Commission  for  Blind,  Mo.  App., 

262  S.  W.  420'. « 

<* 

And  also  in  the  case  of  State  ex  rel,  McDowell,  Inc.,  v. 
Smith,  334  Mo.  653,  1.  c.  671: 

"It  is  also  a rule  that  where  two  statutes  treat 
of  the  same  subject  matter,  one  being  special 
and  the  other  general,  unless  they  are  irrecon- 
cilably inconsistent,  the  latter,  although 
later  in  date,  will  not  be  held  to  have  re- 
pealed the  former,  but  the  special  act  will 
prevail  in  its  application  to  the  subject  matter 
as  far  as  coming  within  its  particular,  pro- 
visions.’ (1  Lewis- Sutherland  Stat.  Const.  (2 
Ed,),  sec.  274,.  pp.  537-539.  See,  also.  State 
ex  rel.  Rutledge  v.  School  Board,  131  Mo.  505 * 

516*  33  S;  W;  3;  Manker  v*  Faulhaberj  94  Mo. 

430*  440,  6 S.  W.  372*)" 

House  Bill  £63 j Laws  of  1933,  at  page  375*  Is  a 
special  act  relating  to  the  payment  of  salaries  of  all  of- 
ficers in  counties  which  ..have  , or  may  thereafter  have  a 
populationof  not  less  than  75,000  inhabitants,  or  more  than 
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90,000  inhabitants.  It  is  full  and  complete  in  every 
respect.  And  as  pointed  out  above.  Section  11811  is  the 
same  section,  and  would  apply  to  all  county  clerics. 

Neither  act  is  ambiguous,  the  language  of  each  is  proper, 
and  standing  alone  either  is  easily/  understood,  but  the 
terms  of  the  acts  conflict  in  regard  to  the  amount  of  sal- 
ary that  the  county  clerk  should  receive  in  counties  hav- 
ing a population  of  not  less  than  75,000,  nor  more  than 
90,000  Inhabitants,  and  in  counties  having  a population  of 
between  70,000  and  80,000  inhabitants.  In  accordance  with 
the  rule  above  quoted  from  the  State  ex  rel.  McDowell,  Inc,, 
v.  Smith,  supra,  it  would  appear  that  the  county  clerk  of 
Jasper  County  should  be  paid  in  accordance  with  the  terms 
of  Section  1,  of  House  Bill  263,  Laws  of  1933,  as  re-en- 
acted Laws  of  1937,  page  o42. 

II. 

The  preparation  and  publication  of  - the  county 
financial  statement  is  directed  and  provided  for  in  Sedtions 
12165  and  12166  R.  8,  Mo,  1929,  Both  of  these  sections  have 
been  amended  since,  and  published  in  1929,  Section  12165 
was  amended  by  Laws  of  1933,  at  page  453,  and  by  the  Laws 
of  1935,  page  317;  and  Section  12166  was  amended  by  Laws  of 
1937,  page  412.  Section  12165,  Laws  of  1935,  directing  the 
preparation  of  financial  statements,  goes  at  great  length 
into  the  details  of  preparation,  and  contains  the  follow- 
ing: 

"At  the  end  of  the  statement  the  person  desig- 
nated by  the  county  court  to  prepare  the  finan- 
cial statement  herein  required  shall  append  the 
following  certificate: 

"I  , the  duly  authorized 

agent  appointed  by  the  county  court  of  , , . 

* * . comity,  State  of  Missouri,  to  prepare 
• for  publication  the  financial  statement  as 
required  by  section  12165  of  the  Revised  Stat- 
utes of  Missouri*  1929,  hereby  certify  that  I 
have  diligently  checked  the  records  of  said 
county  and  that  the  above _ and  foregoing  is  a 
complete  and  correct  statement  of  every  item 
of  information  required  in  said  section  12165 
of  the  Revised  Statutes  of  1929  for  the  year 
year  ending  December  19,,,.,  and  especially 
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have  I checked  every  receipt  from  every  source 
whatsoever  and  every  disbursement  of  every  kind 
and  to  whom  and  for  what  each  such  disbursement 
was  made  and  that  each  such  receipt  and  dis- 
bursement is  accurately  shown.  If  for  any  reason 
complete  and  accurate  information  is  not  given 
the  following  shall  be  added  to  the  certificate) 
Exceptions:  the  above  report  is  incomplete  be- 

cause proper  information  was  not  available  in 
the  following  records.  . . . » . * which  are 
in  the  keeping  of  the  following  officer  (or  of- 
ficers). The  person  designated  to  prepare  the 
financial  statement  shall  give  in  detail  any 
incomplete  data  called  for  by  this  act. 

Date  

Officer  Designated  by  County  Court  to  prepare 
financial  statement  required  by  Section  12165, 

Revised  Statutes  1929, 

"Or  if  no  one  has  been  designated  said  state- 
ment having  been  prepared  by  the  county  clerk, 
signature  shall  be  in  the  following  form: 

"Clerk  of  the  County  Court  and  ex-off ioio 
officer  designated  to  prepare  financial  state- 
ment required  by  Section  12165  R vised  Stat- 
utes 1929," 

This  clearly  indicates  that  it  is  discretionary 
with  the  county  court  whether  it  is  to  have  the  county 
clerk  prepare  the  financial  statement.. 

Section  12166  R*  S,  Mo*  1929,  as  amended  by  Laws 
of  1937*  at  page  419,  is  as  follows: 

"The  statement  shall  be  set  in  the  stand*  • 
ard  column  width  measure  that  will  take  the 
least  space  and  the  publisher  shall  file  two 
proofs  of  publication  with  the  county  court  and 
the  court  shall  forward  one  proof  to  the  state 
auditor  and  shall  file  the  other  in  the  office 
of  the  oourt*  The  county  court  shall  not  pay 
the  publisher  until  said  proof  of  publication 
is  filed  with  the  court  and  shall  not  pay  the 
person  designated  to  prepare  the  statement  for 
the  preparation  of  the  copy  for  said  statement 
until  the  state  auditor  shall  have  notified  the 
court  that  said  proof  of  publication  has  been 
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received  and  that  it  complies  with  the  require- 
ments of  tlii3  Section.  The  statement  shall  be 
spread  on  the  record  of  the  oourt  and  foi  this 
purpose  the  publisher  shall  be  required  to  fur- 
nish the  oourt  with  at  least  two  copies  of  said 
statement  that  the  same  may  be  pasted  on  the 
record.  For  the  preparation  of  the  copy  for 
the  statement  the  court  may  allow  a sum  not 
less  than  ten  cents'  ancf  not  to  exce ed  Thl r t y 
centa"Tor  every  hundred  words  and  ^j^ures.  whl ch 
sum*  if  allowed  to  the  clerk  of  the  courts 
shall  be  in  addition  to  the  salary  or  fees  al- 
lowed CTm~Ey~l'aw/  and~*no  pay  shall  be  allowed 
for  pasting  a printed  copy  in  the'  record*  In 
submitting  bill  to  the  county”  court  the'  person 
preparing  the  statement  and  the  publisher  shall 
itemize  the  amount  as  properly  chargeable  to 
the  several  funds  and  the  count,  court  shall 
pay  out  of  each  fund  in  the  proportion  that  each 
Item  bears  to  the  total  cost  of  preparing  and 
publishing  said  statement  and  shall  issue  war- 
rants therefor*  Provided*  any  part  not  prop- 
erly chargeable  to  any  specific  fund  shall  be 
paid  from  the  fund  from  which  officers  salaries 
are  paid*  The  state  auditor  shall  notify  the 
county  treasurer . Immediately  of  the  receipt  of 
the  proof  of  publication  of  the  statement  in 
this  act  required*  After  thr  first  of  April  of 
each  year  after  the  effective  date  of  this  act 
the  county  treasurer  shall  not  pay  or  enter  for 
protest  any  warrant  for  the  pay  of  any  judge 
of  any  eounty  court  until  notice  is  received 
from  the  state  auditor  that  the  proof  of  publica- 
tion herein  provided  for  has  been  filed*  Any 
county  treasurer  paying  or  entering  for  protest 
any  warrant  for  any  judge  of  the  county  court 
prior  to  the  receipt  of  such  notice  from  the 
state  auditor  shall  be  li  ble  on  his  offficial 
bond  therefor*  -Vi thin  twelve  months  after  the 
effective  date  of  this  act  the  state  auditor 
sahll  prepare  sample  forms  for  financial  state- 
ments end  shall  mail  the  same  to  the  county 
clerks  of  the  several  counties  in  this  state, 
but  failure  of  the  auditor  to  supply  such  form 
shall  not  in  anywise  excuse  any  person  from  the 
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performance  of  any  duty  imposed  by  this  act. 

If  the  county  court  shaiLl  employ  any  person 
other  than  a bonded  county  officer  to  prepare 
tiie  financial  statement  herein  required  the 
county  court  shall  require  such  person  to  give 
bond  with  good  and  sufficient  'sureties'  in  the 
penal  sum  of  one  thousand  dollars  for  the 
faithful  performance  of  hi a duty.  If  any  county 
officer  or  other  person  employed  to  prepare 
financial  statement  herein  provided  for  shall 
fail,  neglect,  or  refuse  to,  in  any  manner  comply 
with  the  provisions  of'  this  act  he  shall,  in 
addition  to  other  penalties  herein  provided,  be 
liable  on  his  official  bond  for  dereliction 
of  duty.11  (Underscoring  ours). 

The  underscored  passages  in  the  above  section  also  recog- 
nize this  discretionary  power  in  the  county  court. 

III. 

Section  6 of  House  Bill  863,  Laws  of  1933,  at 
page  375 , 1,  c.  377,  prohibits  any  of  tke  officers  men- 
tioned in  Section  1 of  such  act  from  receiving  any  other 
additional  fees,  compensation  , or  emoluments.  And  the 
last  sentence  of  Section  1 of  this  act  as  amended  by 
Laws  of  1937,  at  page  448  is  as  follows: 

wIt  shall  be  the  duty  of  such  clerics  upon  the 
filing  oi  said  report  to  forthwith  pay  over  to 
the  county  treasury  all  moneys  collected  by  them 
during  the  month  and  required  to  be  shown  in 
said  monthly  report,  talcing  a duplicate  receipt 
therefor,  one  of  which  shall  be  filed  in  his 
office  and  every  such  cleric  shall  be  liable  on 
hia  official  bond  for  all  fees  collected  and 
not  accounted  for  by  him  and  paid  into  the 
county  treasury  as  herein  provided*” 

It  is  quite  clear  that  if  the  county  cleric  is 
paid  the  salary  directed  in  Section  1 of  House  Bill  863* 
Laws  of  1933,  as  re-enacted  by  Laws  of  1937,  at  page 
440,  he  cannot  receive  any  additional  compensation* 
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CONCLUSION. 


It  is  the  conclusion  that  the  county  clerk  of 
Jasper  County  should  be  paid  in  accordance  with  the 
provisions  of  Section  1,  House  Bill  263,  Laws  of  1933, 
at  page  377,  as  re-enacted  by  the  Laws  of  1937,  at  page 
442;  that  it  is  within  the  discretion  of  the  county 
court  of  Jasper  County  to  employ  whomsoever  it  chooses 
to  prepare  the  financial  statement  for  publication;  and 
also,  that  if  the  county  court  should  designate  the 
county  clerk  to  prepare  the  financial  statement  for  the 
printers  proofs  therecf,  the  clerk  would  be  prohibited  from 
receiving  any  additional  compensation  therefor. 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General. 


¥/.  0.  JACKSON 

Assistant  Attorney  General, 

APPROVED: 


COVELL  R.  H.UITT 
(Acting)  Attorney  General 
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TAXATIOU:  Sales  Tax  Act  applies  to  retail’  sales  of- 
SALES  TAX:  , Intoxicating  liquors  and  non- intoxicating 
LIQUOR  SALES:  beverages , 


April  28,  1941* 


Mr.  G.  H«  Dates,  Supervisor 
Sales  Tax  Department 
Jefferson  City,  Missouri 


Dear  Mr,  Bates: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
question  of  whether  or  not  the  Sales  Tax  Act  applies 
to  retail  sales  of  Intoxicating  liquor  and  non- 
intoxicating beverages.  In  our  search  through  the 
opinion  files  of  this  department  I fail  to  find  where 
an  official  opinion  has  been  rendered  on  this  question* 

Section  11408  of  Article  24  of  Chapter  74,  In  so 
far  as  it  applies  to  the  question  here  submitted.  Is 
as  follows: 


"Prom  and  after  the  effective  date 
of  this  article  and  up  to  and 
including  December  31,  1941,  there 
shall  be  and  is  hereby  levied  and 
imposed  and  there  shall  be  collect- 
ed and  paid: 

v{&)  Upon  every  retail  sale  in  this 
State  of  tangible  personal  property 
a tax  equivalent  to  two  (2)  per  cent 
of  the  purchase  price  paid  or 
charged,  or  in  case  such  sale  in- 
volves the  exchange  of  property,  a 
'tax  equivalent  to  two  (2)  per  cent 
of  the  consideration  paid  or  charged. 
Including  the  fair  market  value  of 
the  property  exchanged  at  the  time 
and  place  of  the  exchange," 


April  26,  1941 


Mr*  G.  H*  Bates 


2 - 


Section  11411  of  the  same  Article  and  Chapter  im- 
poses on  the  s oiler  a duty  of  collecting  and!  remitting 
the  tax  collected  on  each  retail  sale  taxable  under  the 
act*-  Section  11412  Imposes  on  the  purchaser  the  duty 
to  pay  this  tax  and  inflicts  a penalty  if  he  does  not 
pay  it*  Section  11410  of  the  same  Article  and  Chapter 
provides  as  follows i 


"The  tax  imposed  by  this  article 
shall  be  in  addition  to  any  and 
all  other  taxes  and  licenses 
except  as  herein  otherwise  pro- 
vided#" 


By  this  section  it  will  be  seen  that  the  lawmakers 
intended  to  Impose  the  sales  tax  on  certain  retail 
sales  transactions,  in  this  state,  even  though  other 
taxes  and  licenses  raay  have  been  imposed  on  the  article 
sold# 


From  your  letter  it  would  appear  that  the  sellers 
of  Intoxicating  liquors  and  non- intoxicating  beverages 
take  the  position  that  since  the  state  has  imposed 
other  licenses  and  taxes  on  -qucd.  articles,  that  the 
Sales  Tax  Act  therefore  does  not  apply. 

Under  Section  4898,  of  Article  1,  Chapter  32,  R*  S. 
Mo*  1939,  certain  licenses  are  required  of  parties  who 
sell,  at  wholesale  or  retail^  intoxicating  liquors  in 
this  state,  Section  49QQ  of  the  same  Article  and  Ch&p^ 
ter  impose  additional  charges  for  the  privilege  of 
selling  intoxicating  liquors  in  this  state*  Section 
4925,  imposes  an  inspection  fee  on  malt  liquor  contain- 
ing alcohol  in  excess  of  3 ,2#  weight*  Section  4954, 
Article  2 of  Chapter  32,  provides  for  permits  authoris- 
ing the  manufacture  and  sale  of  non- int 6x1  eating  beer* 
The  taxes  authorized  by  the  Liquor  Control  Act  are  for 
the  privilege  of  selling  and  for  inspection,  while  the 
tax  imposed  by  the  Sales  Tax  Act  is  one  imposed  on  the 
purchaser  of  each  retail  sale*  These  taxes  are 
separate  and  distinct  and  are  imposed  on  different 
parties  to  the  transactions,  namely,  under  the  Liquor 
Control  Act,  on  the  seller,  while  under  the  Sales  Tax 
Act,  upon  the  purchaser. 
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The  Liquor  Control  Act  was  in  effect  when  Section 
11410*  supra*  was  re-enacted  and  there  could  he  no 
question  hut  that  the  lawmakers  had  these  other  taxes 
in  mind  when  it  provided,  by  said  Section  11410,  supra* 
that  the  Sales  Tax  Act  would  apply  in  addition  to  any 
other  licensee  or  taxes  on  the  article  sold* 

Section  3,  Article  X of  the  Constitution  of 
Missouri*  provides  that  taxes  shall  he  uniform  upon 
the  same  class  of  subjects  within  the  territorial 
limit  of  the  authority  levying  the  tax.  It  has  been 
suggested  that  such  a tax  would  be  In  violation  of  the 
constitution  because  it  is  double  taxation*  however 
double  taxation, is  not  prohibited  by  the  constitution 
although  It  Is  not  favored. 

In  the  case  of  State  vs,  Ilallenberg-bagner  Motor 
Co,*  108  S.  17,  (2d)  398,  341  Mo.  771*  1,  c.  778*  the 
court.  In  speaking  of  the  power  of  the  General  Assembly 
to  levy  excise  taxes  and  the  question  of  double  taxation* 
saidt 


"The  inherent  pov/er  of  the  Missouri 
General  Assembly  to  levy  taxes, 
independent  of  constitutional  grant* 

Is  subject  /only  to  limitations 
prescribed  in  the  Federal  and  State 
constitutions.  (State  ex  rel,  v, 

St,  Louis,  318  Mo,  870,  894,  2 3,  W, 
(2d)  713,  720(11) j Hannibal  & St.  J. 
Railroad  Co,  v.  State  Board  of 
'Equalisation,  64  Mo,  294*  307;  State 
ex  rel.  v.  Smith* . 330  Mo,  409,  90 
3,  W,  (2d)  405,  406(1),)  Respondent’s 
assault  against  the  foregoing  construc- 
tion on  the  stated  ground  it  results 
In  double  taxation  confuses*  we  think, 
nonuniformity  in  taxation  with  double 
taxation.  Respondent  refers  us  to 
no  constitutional  prohibition  against 
double  taxation,  and  the  cases  relied 
upon  (Auto  Gas  Co,  v.  St,  Louis*  326 
Mo,  435*  443,  35  3,  17.  (2d)  281*  283 
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(5) } State  ex  rel,  v,  Louisiana  & M» 

Railroad  Co,,  196  Mo,  523,  535,  94 
S,  W*  279,  281j  and  State  ex  rel,  v. 

Koeln,  276  Mo,  28,  39,  211  3.  W.  31, 

34)  are  only  to  the  effect  that 
double  taxation  is  not  favored  and 
is  not  to  be  presumed;  illegal  double 
taxation  occurring  when  a given 
subject  of  taxation  contributes 
twice  to  the  same  burden  while  other 
subjects  of  the  same  class  are  re- 
quired to  contribute  but  once,  & * 

In  the  case  of  LX  Parte  Asotsky,  5 S,  W.  (2d)  23, 
1,  c,  27,  It  was  held* 

"The  question  of  the  propriety  of  a 
classification,  measured  by  section  3, 
art,  10,  is  largely  one  for  the  Legis- 
lature, The  courts  may  not  declare  a 
particular  classification  unreasonable 
and  violative  of  said  section  3,  art.  10, 
unless  the  classification  made  cannot  be 
justified  on  any  reasonable  grounds.  So 
long  as  the  tax  imposed  bears  alike  upon 
every  one  within  the  class  and  the  classi- 
fication can  be  justified  upon  any  reason- 
able theory,  the  tax  cannot  be  declared 
violative  of  section  3,  art,  10  •" 

-if-  -H  -Jfr.  vr  vS-  v<*  vr  «*  -s  U*  vs-  -5fr  ifr  ,r  it  it  ->J*  it  it 

"It  is  said  that  the  imposition  of  the 
cigarette  tax  compels  the  dealer  to 
pay  a double  tax.  This  same  question 
was  raised  and  decided  adversely  to 
petitioner's  contention  in  Viquesney  v, 
Kansas  City,  supra,  where  we  saidt 

"fIt  is  claimed  by  appellant  that 
he  is  compelled  by  this  ordinance 
to  pay  a double  occupation  tax, 
because  Ordinance  38141,  as  amended 
by  Ordinance  39337',  imposes  a tax 
upon  every  retail  merchant  of  fifty 
cents  for  each  one  thousand  dollars 
or  fraction  thereof  of  gross  re- 
ceipts of  the  business  operated  by 
such  merchant.  This  tax,  however, 
is  imposed  upon  every  retail 
merchant  "except  as  otherwise  pro- 
vided in  this  ordinance,"  The 
ordinance  was  amended  by  Ordinance 
44965,  as  pointed  out  above,  by 
the  addition  of  sections  levying 
the  tax  objected  to  here.  Thus  it 
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seems  this  ordinance  "otherwise  pro- 
vided M for  the  tax  of  appellant.1" 


In  Vol.  61,  G.  J.,  page  139,  1.  c,  140,  Section  71, 
the  rule  on  the  construction  of  a statute  imposing  double 
taxation  Is  stated  as  follows* 


w*  * hut  where  the  language  of  the 
statute  is  clear,  the  fact  that  double 
taxation  results  therefrom  will  not 
Justify  the  court  in  disregarding  the 
language  * " 


So,  on  the  question  here,  even  though  it  could  be 
successfully  maintained  that  the  tax  on  liquor  Is  a 
double  tax,  yet  under  the  foregoing  rule  and  In  view 
of  the  fact  that  the  lawmakers  have  clearly  stated  their 
intention  of  imposing  the  sales  tax  in  addition  to  any 
other  taxes  or  licenses  on  such  articles,  then  the 
court  would  not  be  justified  in  disregarding  the  plain 
language  of  the  statute* 

Special  Rule  Ho.  53  of  the  rules  and  regulations 
relating  to  the  Sales  Tax  Act  of  1937  and  which  was 
practically  re-enacted  In  1939,  reads  as  follows* 


"Retail  sales  of  all  drinks  and 
.beverages  are  taxable  and  the  seller 
thereof  must  collect  and  remit  the 
tax  thereon.  The  foregoing  shall 
include  both  intoxicating  and  non- 
intoxicating  drinks  and  beverages, 
and  the  fact  that  the  seller  is 
subjected  to  various  licenses,  fees, 
revenue  stomps,  etc.,  by  cities, 
counties,  state  or  federal  government, 
does  not  exempt  the  sale  of  Intoxicat- 
ing liquors  from  the  sales  tax. 


Mr*  G,  H*  Dates 


April  28,  1941* 


"No  deductions  are  to  be  made  for 
license  fees,  revenue  stamps  or  any 
other  overhead  or  selling  eoats  from 
the  gross  receipts  taxable  under  the 
Act*" 


There  can  be  no  question  but  that  the  officers 
administering  this  act  have  construed  It  to  apply  to  re- 
tail sales  of  intoxicating  liquors*  This  construction 
is  entitled  to  great  weight.  Auto  Gas  Company  vs*  City 
of  St*  Louis,  32  3*  W.  (2d)  281*  A question  similar 
to  the  one  here  presented  has  never  been  before  the 
Appellate  courts  of  this  state,  but  in  the  State  of 
Illinois  we  find,  in  the  case  of  Bardon  v*  Nudelman, 
Director  of  Finance,  15  N*  E.  (2d)  at  page  836,  the 
Supreme  Gourt  of  that  state  held  that  the  retailers  occu- 
pation tax  applied  to  sales  of  intoxicating  liquor*  There 
the  court  saldi 


"While  both  of  the  taxes  here  in- 
volved may  be  classified  as  occupa- 
tional in  character,  an  examination 
of  the  two  statutes  shows  that  they 
were  enacted  with  different  objects 
in  view*  The  Retailors*  Occupation 
Tax  act  is  a 'revenue  measure  based 
upon  the  taxing  power*  There  are  no 
provisions  in  it  which  seek  to  regu- 
late the  business  of  persons  engaged 
• in  selling  tangible  personal  property 
at  retail,  except  to  the  extent 
necessary  to  collect  the  tax  imposed 
by  the  act.  On  the  other  hand,  the 
Liquor  Control  act.  111.  Rev.  Stat, 
1937,  c*  43,  Section  94  et  seq* , is 
primarily  an  exercise  of  the  police 
power*  Section  I of  article  1 there- 
of provides  that  the  act  shall  be 
liberally  construed  * to  the  end  that 
the  health,  safety  and  welfare  of 
the  People  of  the  State  of  Illinois 
shall  be  protected  and  temperance  in 
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the  consumption  of  alcoholic  liquors 
shall  he  fostered  and  promoted  by 
sound  and  careful  control  and  regular 
tion  of  the  manufacture,  sale  and 
distribution  of  alcoholic  liquors j • 
article  3 provides  for  the  establish* 
ment  of  the  Illinois  Liquor  Control 
Commission;  article  4 empowers  cities, 
villages,  towns  and  counties  to 
regulate  the  use  of  alcoholic  liquors; 
article  5 provides  for  the  issuance 
of  licenses,  and  specifies  the  kind 
and  cost  thereof;  article  6 fixes  the 
qualifications  of  licenses,  and 
places  limitations  upon  the  operation 
of  their  respective  businesses;  article 
7 establishes  the  procedure  to  be  fol- 
lowed in  issuing  and  revoking  licenses, 
and  article  10  fixes  penalties  for 
violations  of  the  act.  The  Liquor 
Control  Commission  is  vested  with 
power  to  administer  the  regulatory 
provisions  of  the  act.  Article  8 is 
the  only  provision  of  this  act  which 
levies  a tax  purely  for  revenue.  This 
article  is  administered  by  the  Depart- 
ment of  Finance  and  levies  a tax  only 
upon  manufacturers  and  importing 
distributors  of  alcoholic  liquors,  and 
these  taxes  are  declared  to  be  in 
addition  to  all  other  occupation  or 
privilege  taxes  imposed  by  the  State, 
municipal  corporations,  or  subdivisions 
thereof, 

°The  retail  liquor  dealer’s  license  fee 
to  the  State,  fixed  by  the  Liquor  Control 
act.  111.  Rev.  Stat,  1937,  e»  43,  Section 
118,  is  #50  per  year.  It  is  significant 
that  no  effort  is  made  to  show  that  this 
license  fee  is  prohibitory  or  that  the 
amount  charged  is  more  than  sufficient  to 
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defray  the  reasonable  expense  of  en- 
forcing this  police  measure.  It  is 
not  charged  that  under  the  guise  of 
regulation,  the  State  is,  in  fact, 
collecting  these  fees  for  revenue 
purposes," 


In  comparing  the  Illinois  Retailers  Occupation  Tax 
and  liquor  regulation  laws,  we  find  that  they  are  quite 
similar  to  Missouri  laws  relating  to  the  same  subject* 

The  . Illinois  Retailers  Occupation  Sales  Tax  Act  contained 
a section  similar  to  Section  11410,  supra,  of  the  Missouri 
act,  and  finally  the  court,  in  speaking  of  the  authority 
to  impose  the  retailers  occupation  tax  on  the  sales  of 
intoxicating  liquors,  saidi 


" * f*  ■>  There  is  no  constitutional 
provision  forbidding  the  enactment 
. of  both  measures  and  there  Is 
nothing  Invalid  about  either -of 
them.  These  two  statutes  are  not 
inconsistent  and  both  may  be  given 
effect," 


CONCLUSION 


From  the  foregoing  authorities,  it  is  the  opinion 
of  this  department  that  the  Missouri  Sales  Tax  Act 
applies  to  sales  at  retail  of  intoxicating  liquors  and 
non- Intoxicating  beverages  which  may  be  so  sold  in  this 
state. 


Respectfully  submitted,' 


TYRE  W,  BURTON 

APPROVED;  Assistant  Attorney  General 


Va*TE  0,  THURLG 
(Acting)  Attorney  General 
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Honorable  Wilson  Bell 
State  Treasurer 
Jefferson  City,  Missouri 


.Jr 

vh 


Dear  Sir: 


This  Department  is  in  receipt  of  your  reauest 
for  an  official  opinion  which  reads  as  follows: 


’'Under  Section  13086,  R.  S#  Mo.  1939, 
the  Governor,  Attorney-General  and 
State  Treasurer  are  required  to  Inspect 
bonds  deposited  by  the  state  in  various 
banks  ana  trust  companies  in  this  state. 


Must  this  inspection  be  done  by  the 
various  officials  therein  mentioned,  or 
may  this  duty  be  delegated  by  them?” 


follows : 


oection  13086,  R.  S.  Mo,  1939,  provides  in  part  as 

* * and  the  governor,  attorney- 
general  ana  state  treasurer  shall 
from  time  to  time,  inspect  such  bonds 
ana  seo  that  the  same  are  actually 
kept  in  the  vaults  of  the  state  treas- 
ury , or  in  the  vaults  of  such  banks 
or  bank,  trust  company  or  trust  com- 
panies, other  than  the  bank  or  banks, 
trust  company  or  trust  companies, 
selected  as  the  state  depositories, 
as  the  governor,  attorney  general  Ld 
state  treasurer  may  have  duly  agreed 
upon:  # * J e 
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The  question  presented  is  whether  this  inspec- 
tion  of  the  bonds  must  be  by  the  Governor,  Attorney- 
General  and  State  Treasurer  in  person,  or  may  such  duty 
be  delegated  by  them? 


The  duty  imposed  by  the  statute  is  that  it  must 
be  ascertained  from  time  to  time  that  certain  bonds  de- 
posited by  the  State  in  the  vaults  of  various  banks  and 
trust  companies  are  actually  kept  in  such  vaults.  This 
duty  in  no  ways  requires  the  exercise  of  any  discretion 
but  is  a mare  ascertainment  of  a fact,  that  is,  whether 
the  bonds  are,,  or  are  not,  in  such  vaults. 

It  is  the  universal  rule  that  f'an  officer,  to 
whom  discretion  is  intrusted,  cannot  delegate  the  exer- 
cise thereof,  but  ministerial  duties,  except  where  there 
Is  a statutory  prohibition,  may  be  delegated, " 46  C,  J, 

1033,  and  Missouri  cases  cited  thereunder. 


A "ministerial  duty,"  as  defined  in  State  ex  rel, 
Hutchinson  v,  McGrath,  92  Mo,  355,  5 S,  W,  29,  is; 

"A  simple  definite  duty,  arising  under 
conditions  admitted  or  proved  to  exist, 
and  imposed  by  law." 

As  was  said  in  State  ex  rel,  v,  Meier,  143  Mo,  439, 
45  S.  W.  306, 

•"A  ministerial  act  is  one  which  a person 
performs  in  a given  state  of  facts  in 
a prescribed  manner  In  obedience  to  the 
mandate  of  legal  authority,  without  re- 
gard to  or  the  exercise  of  his  own  judg- 
ment upon  the  propriety  of  the  acts 
being  done." 


It  appears  obvious  that  the  inspection  of  the  vaults 
to  ascertain  whether  the  bonds  are  kept  therein,  is  some- 
thing which  is  a duty  In  which  nothing  Is  left  to  discre- 
tion but  must  be  performed  in  a manner  prescribed  by  law, 
and  the  person  performing  the  duty  cannot  exercise  his  own 
judgment  in  regard  to  such  act. 
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In  the  case  of  State  ex  rel*  Construction  Co.,  v* 
Haber,  226  Mo#  229,  our  Supreme  Court  had  the  following 
to  say  In  regard  to  whether  the  President  of  the  Board  of 
Public  Improvements  was  required  to  sign  tax  bills*  We 
quote  at  length  from  this  opinion  because  the  language 
therein  is  apropos  to  the  instant  case*  The  court  said 
( 1 . c . 236) j 


"The  requirement  of  section  41,  art- 
icle 4,  is  that,  * He  shall  authen- 
ticate all  special  taxbills*'  If 
that  should  be  construed  to  mean  that 
he  must  go  over  the  calculations  made 
by  the  street  commissioner  to  see  that 
the  apportionment  to  each  lot  of  the 
total  cost  is  correct,  and  that  that 
must  be  done  In  person,  the  task  would 
be  as  great  and  as  enduring  as  If  he 
had  made  the  calculations  himself  In 
the  first  instance.  The  authentication 
required  by  that  section  of  the  charter 
is  the  certification,  evidenced  by  his 
signature,  that  the  taxbills  are  those 
that  came  to  him  through  the  regular 
official  channel#-  It  Is  doubtless  his 
duty  under  the  ordinance  to  receive 
personally  from  the  street  department 
the  taxbills  and  himself  deliver  them 
to  his  assistant  to  be  signed  and  him- 
self deliver  them  to  the  comptroller 
and  take  his  receipt.  But  all  that  is 
ministerial  work,  not  work  of  unimport- 
ance, not  work  to  be  carelessly  done,- 
but  still  not  work  that  requires  the 
exercise  of  discretion  and  judgment.- 
The  discretion  that  the  president  of 
the  board  of  public  Improvements  has  in 
reference  to  the  subject  is  exercised 
when  he  counsels  with  the  other  members 
of  the  board  In  their  meeting  on  the 
subject  of  the  then  contemplated  street 
Improvement,  when  he  draws  or  assists  in 
drawing  the  ordinance,  when  he  assists  in 
awarding  the  contract,  etc.,  but  after 
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the  contract  is  let  and  the  work  is 
done  and  the  street  commissioner  has 
found  that  it  is  done  according  to 
the  contract  and  makes  out  the  tax- 
bills  and  delivers  them  to  the  presi- 
dent, the  latter  has  then  no  discre- 
tion, but  it  is  his  simple  duty  to 
authenticate  them  by  his  signature  and 
deliver  them  to  the  comptroller*  An 
officer  to  whom  a discretion  is  entrusted 
by  law  cannot  delegate  to  another  the 
exercise  of  that  discretion,  but  after 
he  has  himself  exercised  the  discretion 
h©  may,  under  proper  conditions,  delegate 
to  another  the  performance  of  a minis- 
terial act  to  evidence  the  result  of  his 
own  exercise  of  the  di3creti  n*,r 


In  State  ex  rel.  Gay  v.  Rayburn,  158  Mo.  App.  172, 
the  court  had  before  it  a statute  providing  that  the  books 
and  papers  of  the  clerk  of  the  county  court  should  be  at 
all  times  ready  "for  the  inspection  of  the  court  or  any 
judge  thereof  * The  court  held  as  follows  (1.  c.  176): 


"The  matter  of  inspecting  the  books 
and  papers  of  .the  clerk T a office  is 
purely  ministerial  and  in  no  respect 
judicial  In  Its  character.  It  is  there- 
fore entirely  clear  that  the  law  does 
not  devolve  it  as  a personal  duty  upon 
a judge  of  the  county  court  which  he 
may  not  delegate  to  another  who  is  com- 
petent to  perform  such  a task,  espec- 
ially when  It  appears  the  judge  himself 
Is  from  any  cause  unable  or  Incapaci- 
tated to  effectually  discharge  It.'  But 
that  matter  is  unimportant,  for  the 
judge  might  cause  the  investigation 
to  be  made  by  expert  accountants  or 
others  of  his  choosing  though  he  were 
entirely  competent  himself.  The  prin- 
ciple announced  in  State  ex  rel.  Johnson 
v.  Transit  Co.,  124  Mo, 'App,  111,  100 
3.  W,  1126,  is  equally  relevant  here,” 
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Even  though  this  duty  of  inspecting  the  bonds 
in  the  vaults  v/ere  not  ministerial,  still  it  seems  that 
such  inspection  could  be  delegated  to  an  assistant  or 
agent  who  could  report  back  to  his  superior  his  findings 
In  this  regard  we  call  your  attention  to  the  case  of 
Town  of  West  Springfield  v,  Mayo,  163  N*  E,  653,  decided 
by  the  Supreme  Court  of  Massachusetts  in  1928,  The  ques 
tion  involved  in  that  case  was  whether  a zoning  by-law 
had  been  approved  by  the  Attorney-General  as  required  by 
law.  The  court  said:  (1,  c,  654) 


"In  this  respect  the  contention  of 
the  defendants  is  that  the  map  is  an 
essential  part  of  the  by-law,  and 
that  as  matter  of  law  the  Attorney- 
General  could  not  approve  the  map 
which  he  did  not  see.  Of  course  it 
I 3 true,  as  the  defendants  contend, 
that  * official  duties  involving  the 
exercise  of  discretion  and  judgment 
for  the  public  weal  cannot  bo  delegated. 
They  can  be  performed  only  in  person,* 
Brown  v,  Newburyport,  209  Mass.  259, 

266, '95  N.  E,  504,  508  (Ann,  Cas*  1912B, 
495),  and  cases  cited.  Obviously  this 
rule  goes  no  further  than  to  require 
the  official  'to  exercise  his  own  judg- 
ment and  discretion  upon  matters  which 
are  committed  to  him  for  determination. 
It  does  not  inhibit  the  official’s  use 
•of  assistance  when  the  act  to  be  done 
requires  an  examination  or  inspection 
of  documents  or  physical  objects^  Nor 
does  it  prohibit  the  official  from 
arriving  at  a conclusion  of  fact  which 
la  based  upon  the  report  of  an  assist- 
ant, It  was  not  necessary  that  the 
Attorney  General  should  approve  the 
map  separate  and  apart  from  the  by-law. 
Nor  was  It  necessary  to  the  exercise 
of  his  judgment  that  the  map  should 
have  been  physically  before  him  or  that 
he  personally  should  have  examined  it 
and  traced  the  boundaries  of  the  var- 
ious zones.  It  was  sufficient  that  the 
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map  was  examined  with  the  by-lav  for 
him,  by  one  of  his  legal  assistants; 
and  that,  receiving  the  report; of  his 
assistant,  upon  his  own  judgment  he 
approved  the  by-law  of  which  the  map 
was  an  integral  part*  Lajoie  v. 
Millikan,  242  Maas.  508,  523,  136  R'.E* 
419," 


Conclusion 


In  view  of  the  above  authorities  It  will  be  seen 
that  the  Inspection  of  state  bonds  In  vaults  of  banks  and 
trust  companies,  as  required  by  Section  13086,  R*  S.  Mo. 
1939,  does  not  have  to  be  personally  done  by  the  Governor, 
State  Treasurer  and  Attorney-General,  but  such  duty  may 
be  delegated  by  them. 


Respectfully  submitted. 


ARTHUR  O’KEEFE 

Assistant  Attorney-General 


APPROVED:  ' 


VANE  C.  THURLO 
(Acting)  Attorney-General 
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FUND  COMMISSIONERS;'  No  authority  to  transfer  funds  from  general 

revenue  funds  to  unemployment  compensation 
administration  fund]  said  transfer  may  be 
made  by  State  Auditor  and  State  Treasurer. 
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Honorable  Wilson  Bell 
State  Treasurer 
Jefferson  City,  Missouri 


Attention:  Mr.  A.  L.  Jones, 

Bond  Superintendent 

Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion 
under  date  of  August  21st,  wherein  you  state  as  follows: 

"At  the  meeting  of  the  State  Board  of 
Fund  Cdinmis si oners  held  on  the  20th 
of  August,  1941,  there  v/as  presented 
a letter  from  Honorable  Elmer  John 
Keitel,  Sr.,  Chairman  of  the  Unemploy- 
ment Compensation  Commission  of  Mis- 
souri as  follows: 

k 

"’Under  Section  64A  of  House  Bill 
No.  581  the  Board  of  Fund  Commis- 
sioners Is  authorized  and  directed 
to  transfer  from  the  appropriation 
out  of  the  general  fund  which  Is 
therein  provided,  to  the  Unemploy- 
ment Compensation  Administration 
Fund,  such  amounts  as  may  be  re- 
quested by  the  Unemployment  Compen- 
sation Commission. 

" ’You  are  requested  to  transfer  im- 
mediately the  sura  of  #45,000  from 
the  said  appropriation  out  of  gen- 
eral revenue  Fund.  This  transfer 
will  represent  a pro  rata  portion 
of  the  appropriation  for  the  period 
July  1 to  December  31,  1941.’ 
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a would  like  to  have  an  opinion  as 
to  whether  it  is  necessary  for  the 
transfer  of  Funds  from,  one  account  to 
another  on  the  books  of  the  state 
Treasurer  and  the  State  Auditor,  to  be 
approved  by  the  Board  of  Fund  Commis- 
sioners, or  whether  these  transfers 
can  be  made  by  these  respective  Offi- 
cials 


Section  64a  of  House  Bill  581,  to  which  you  refer, 
provides  as  follows: 

"Unemployment  Compensation  Commission- 
Employment  Service  Fund.  There  is  here- 
by appropriated  out  of  the  State  Treas- 
ury , chargeable  to  the  General  Revenue 
Fund,  the  sum  of  One  Hundred  Thirty-five 
Thousand  Dollars  (^135,000.00)  to  the 
Unemployment  Compensation  Administration 
Fund  for  the  biennium  1941-1942,  and  the 
Board  of  Fund  Commissioners,  when  request- 
ed by  the  Unemployment  Compensation  Com- 
mission, is  hereby  authorized  and  direct- 
ed to  make  transfers  of  funds  from  the 
General  Revenue  Fund  to  the  Unemployment 
Compensation' Administration  fund  until 
said  sums  shall  have  been  so  transferred," 


special  funcl  designated  in  the  above  appropria- 
tion act  as-  the  unemployment  compensation  administration  fund 
the  59th  General  Assembly,  and  Is  fo!S  to 
the  1939  Missouri  Session  Acts,  Section  13,  papa  597  Th« 
aoove  section  was  carried  forward  in  the  1939  Revised  Statutes 

Bllf^UrkdS^r  ?4?4Vand  was  recently  amended  by  Senate 
aPProved  Governor  Donnell  on  June  21,  1941 
together  with  an  emergency  clause • * 


Section  9434, 
provides  as  follows: 


sub-section  (a),  after  amendment. 


"Unemployment  compensation  administration 
fund — nature  and  purpose,  --(a)  There 
is  hereby  created  in  the  state  treasury 
a special  fund  to  be  known  as  the  unemploy- 
ment compensation  administration  fund,- 
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All  moneys  in  this  fund  shall  be  con- 
tinuously available  to  the  commission 
for  expenditure  in  accordance  with  the 
provisions  of  this  law,  and  shall  not 
lapse  at  any  time  or  be  transferred  to 
any  other  fund,  and  shall  be  expended 
solely  for  the  purpose  of  defraying  the 
cost  of  the  administration  of  this  law, 
and  for  no  other  purpose  whatsoever. 

The  fund  shall  consist  of  all  moneys 
appropriated  by  this  state,  and  all 
moneys  received  from  the  United  States 
of  America,  or  any  agency  thereof,  in- 
cluding the  Social  Security  Board  and 
the  United  States  Employment  Service, 
or  from  any  other  source,  for  such  pur- 
pose, and.  shall  also  include  any  moneys 
received  from  any  agency  of  the  United 
States  or  any  other  state  as  compen- 
sation for  services  or  facilities  sup- 
plied to  such  agency,  any  amounts  re- 
ceived pursuant  to  any  surety  bond  or 
insurance  policy  or  from  other  sources 
from  losses  sustained  by  the  unemploy- 
ment compensation  administration  fund 
or  by  reason  of  damages  to  equipment 
or  supplies  purchased  from  moneys  in 
such  fund  and  any  proceeds  realized  from 
the  sale  or  disposition  from  any  such 
equipment  or  supplies  which  may  no  longer 
be  necessary  for  the  proper  administra- 
tion of  this  law.  All  moneys  in  this 
fund  shall  be  deposited,  ad'mTnTstered  and 
disbursed , Tn  tide  same~ manner  and  uncle r 
the  same  ooncTltions  and  ‘ r equTr ement s a s 
is'  provided  by  law",'  for  otner  special"*” 
funds  in  the  a tale  treasury,  'mo"  state 
treasurer  shall  be  liable  on  his  offi- 
cial bond  for  the  faithful  performance 
of  his  duties  in  connection  with  the 
unemployment  compensation  administration 
f\nxd  provided  for  under  this  law.” 

The  underscored  portion  of  the  above  section  is  the 
same  as  when  the  original  act  was  passed.  We  have  examined 
our  statutes  carefully  and  we  fail  to  find  a legislative  direc- 
tion as  to  the  manner,  conditions  and  requirements  for  the 
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deposit,  administration  and  disbursement  for  special  funds 
in  the  state  treasury, 

Vi©  have  also  examined  our  statute  relating  to 
the  powers  and  duties  of  the  Board  of  Fund  Commissioners 
and  fail  to  find  any  express  requirement  directing  said 
board  to  transfer  funds  from  the  general  revenue  fund  to 
the  unemployment  compensation  administration  fund. 

Vie  are  aware  of  Section  13010,  R,  S,  Mo,  1939, 
which  establishes  a Treasury  Department  embracing  the 
"offices  of  State  Treasurer  and  State  Auditor,"  and  also 
of  Section  13110,  R,  S,  Ivlo,  1939,  which  empowers  the  Board 
of  Fund  Commissioners  to  "exercise  a supervisory  control 
over  the  Treasury  Department"  and  "do  and  perform  all  such 
acts  and  things  as  may  be  required  of  them  by  lar 

Can  the  authorization  to  the  Board  of  Fund  Com- 
missioners as  provided  for  in  the  above  appropriation  act 
to  transfer  funds,  be  said  to  be  an  act  or  thing  required 
of  them  by  law? 

* 

The  answer  is  obviously  in  the  negative,  for  the 
reason  that  "legislation  of  a general  character  cannot  be 
Included  In  an  appropriation  bill,"  State  ex  rel,  Davis  v. 
Smith,  75  S.  Vi.  I2d)  828.  Again,  In  the  case  of  State  v. 
Thompson,  289  S»  V/,  338,  .1,  c.  341,  the  court  after  pointing 
out  that  an  appropriation  bill  Is  just  v/hat  the  terminology 
imports,  and  no  more,  said: 

"As  has  been  observed  in  well-reasoned 
cases,  if  the  practice  of  Incorporating 
legislation  of  general  character  in  an 
appropriation  bill  should  be  allowed, 
then  all  sorts  of  ill  conceived,  ques- 
tionable, If  not  vicious,  legislation 
could  be  proposed  with  the  threat,  too, 
that.  If  not  assented  to  and  passed,  the 
appropriations  would  be  defeated.  The 
possibilities  of  such  legislation  and 
this  court’s  condemnation  thereof  are 
' wall  Illustrated  in  the  case  of  State 
ex  rel,-  Tolerton  v.  Cordon,  236  Mo.-  142, 

139  S.  VI ♦,  403,  as  well  as  the  following 
cases  from  other  states;  State  ex  rel, 
v,  Carr,  129  Ind.  44,  2 N.  S.  88,  13 
L.  R.  A.  177,  28  Am.  St.  Rep,“  163;  Com, 
v.  Gregg,  161  Pa.  582,  29  A,  297." 
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1'he  fact  that  the  Board  is  given  supervisory 
control  over  the  Treasury  Department  cannot  he  construed 
as  a grant  or  authority  to  transfer  funds,  since  the 
Legislature  has  expressly  designated  when  transfers  may 
be  made  by  the  Board, 

Section  13122,  h.  S*  Mo.  1939,  provides  as  follows: 

“It  shall  be  the  duty  of  the  board  of 
fund  commissioners , by  order,  to  direct 
the  state  auditor  and  state  treasurer 
to  transfer,  upon  their  books,  at  such 
times  as  they  shall  deem  proper,  the 
surplus  in  the  state  interest  fund  in- 
to the  state  sinking  fund;  and  they 
shall,  also,  by  order,  direct  the  state 
auditor  and  state  treasurer  to  pay  the 
maturing  interest  on  the  certificates 
of  indebtedness  held  In  trust  by  the 
state  for  the  'state  school  fund'  and 
'state  seminary  fund,'  by  transferring 
the  necessary  amounts,  on  their  books, 
from  the  state  interest  fund  to  'state 
school  moneys'  and  'state  seminary 
moneys . ’ ” 

The  laaxim  "axpressio  unius  est  exclusio  alterlus,” 
which  means  that  the  expression  of  one  thing  in  a statute  . 
is  the  exclusion  of  another,  is  particularly  applicable. 

There  being  no  authority  for  the  transfer  of  the 
above  fund  by  the  Board  of  Fund  Commissioners,  the  question 
arises  whether  the  transfer  can  be  made  by  the  State  Auditor 
and  state  Treasurer. 

Section  13026,  K.  S.  Mo.  1939,  provides  that  the 
State  Auditor  shall,  among  other  duties: 

x frj  second,  draw  all  warrants  upon 
the  treasury  for  money,  except  only 
in  cases  otherwise  expressly  provided 
by  law?  third,  oxpress  in  the  body  of 
every  wax-rant  which  he  may  draw  upon 
the  treasury  the  particular  fund,  ap- 
propriated by  law,  out  of  which  the 
same  is  to  be  paidj  w 
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Section  13047,  R.  3.  Mo.  1939,  provides  the 
duties  of  the  State  Treasurer  in  part  as  follows: 

"The  state  trea&urer  shall  receive 
and  keep,  as  provided  by  law,  all  the 
moneys  of  the  state  not  expressly  re- 
quired by  law  to  be  received  and  kept 
by  some  other  person;  disburse  the 
public  moneys  upon  warrants  drawn  on 
the  treasury  according  to  law,  and 
within  the  time  limited  in  the  Consti- 
tution, and  not  otherwise;  keep  a just 
and  true  account  of  the  funds  and  the 
appropriations  made  therefrom  by  law, 
ana  the  disbursements  made  thereunder. 

* -a  if  if" 

Since  the  Auditor  must  draw  warrants  for  money 
upon  the  Treasurer  out  of  "the  particular  fund  appropriated 
by  lav/  and  the  Treasurer  is  required  to  disburse  the  public 
moneys  upon  warrants  drawn  on  the  Treasurer  according  to 
law,  they  would  have  ample  authority  to  transfer  funds 
appropriated  by  law  from  the  general  revenue  to  a special 
fund  created  and  set  aside  by  statute  for  a particular  pur- 
pose. 


V/e  are  of  the  opinion  that  the  Board  of  Fund  Com- 
missioners have  no  authority  to  transfer  funds  from  the 
general  revenue  fund  to  the  unemployment  compensation  admin- 
istration fund  as  provided  for  in  Section  64a  of  House  Bill 
581,  but  that  said  transfer  .may  be  mads  by  the  Treasury 
Department  consisting  of  the  State  Auditor  and  State  Treasurer. 


Respectfully  submitted. 


APPROVES: 


MAX  nASSExiMAh 

Assistant  Attorney-General 


VAN Lx  G.  feURLO 
(Acting)  Attorney-General 
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ROADS  AND  BRIDGES:  County  may  finance  the  improvement  of  roads 

in  common  road  districts  out  of  surplus 
road  funds  * 


August  25,  1941 


✓ 
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Mr.  G.  A.  Berry 
County  Clerk 
Miller  County 
Tuscumbin,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 


"May  the  County  Court  finance  the 
grading  and  Improvement  of  roads  In 
certain  common  road  districts  If  such 
districts  do  not  have  the  necessary 
funds?  The  county  does  have  suffi- 
cient money  budgeted  for  such  work. 
Miller  County  has  not  adopted  town- 
ship organisation." 


The  general  rule  is  given  In  29  C.  J.,  page  583, 
as  follows.: 


"The  construction.  Improvement  and 
repair  of  highways  Is  regulated 
largely  by  statute,  the  general  rules 
relating  to  statutes  being  applicable, 
as  to  constitutionality  and  construc- 
tion, which  must  be  reasonable.  « -:c- 


Vie  must,  therefore,  look  to  the  statutes  to  deter- 
mine whether  a county  has  the  right  to  repair  and  maintain 
a road  within  the  confines  of  a road  district. 


Mr.  G.  A.  Berry  -2-  Aug.  25,  1941 


Section  8513,  R.  S.  Mo.,  1939,  provides  as 

follows : 


"All  taxes  chived  from  the  levy  auth- 
orized by  section  8526,  are  hereby 
appropriated  to  the  use  of  the  county 
court  in  each  county  where  levied,  to 
be  used  at  the  discretion  of  said  court 
for  the  construction  and  maintenance 
of  roads  and  bridges  located  within 
the  confines  of  the  Gounty  highway 
system  herein  provided  for  as  well  as 
all  other  roads  and  bridges  in  such 
county." 


Section  8526,  R.  S.  Mo.,  1S39,  referred  to  in 
Section  8513,  supra,  reads: 

"The  county  courts  in  the  several 
counties  of  this  state,  having  a pop- 
ulation of  less  than  two  hundred  and 
fifty  thousand  inhabitants,  at  the  May 
terra  thereof  in  each  year,  shall  levy 
upon  all  real  and  personal  property 
made  taxable  by  law  a tax  of  not  more 
than  twenty  cents  on  the  one  hundred 
dollars  valuation  as  a road  tax,  which 
levy  shall  be  collected  and  paid  into 
the  county  treasury  as  other  revenue, 
and  shall  be  placed  to  the  credit  of 
the  'county  road  and  bridge  fund.*" 


The  road  funds  received  under  Section  8526,  supra, 
must  be  returned  so  the  special  road  district  in  which  they 
are  collected.  (State  ex  rei.  v.  burton,'  283  Mo.  41,  222 
S.  W.  844j  State  ex  rel.  v.  Barry  County,  302  Mo.  279,  258 
S.  W * 710.)  As  was  aptly  said  in  Hawkins  v.  Cox,  334  Mo. 
640,  66  S.  W.  (2d)  539,  1.  c.  540: 

# this  special  road  district  is 
entitled  to  whatever  taxes  are  levied 
and  collected  on  property  within  Its 
boundaries,  * by  the  county  court 


Mr.  G.  A.  Berry 
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This  return  by  the  county  court  to  the  special  road  dis- 
tricts is  mandatory , if  application  therefor  ie  made  by 
the  commissioners . (Hoad  District  v.  Phelps  County,  116 
S.  V: . (2d)  61.) 

It  Is  a rule  of  statutory  construction  that  a 
legislature  in  passing  a statute  Is  presumed  to  have  acted 
with  full  knowledge  of  judicial  decisions  under  the  pre- 
existing law.  (Plater  v.  Mullins,  17  S,  W,  (2d)  658,  59 
C.  J.  1008.)  Furthermore,  a construction  of  a statute  by 
the  courts,  supported  by  long  acquiescence  on  the  part  of 
the  legislature,  is  evidence  that  such  construction  is  in 
accordance  with  the  legislative  intent.  (59  C,  J.  1037) 

Section  8513,  supra,  was  passed  in  1927  (Laws  of 
Missouri,  1927,  page  421,  Section  11a)  and  at  the  time  of 
its  passage  what  is  now  Section  8526,  supra,  had  for  more 
than  fifteen  years  been  Interpreted  to  mean  that  the  taxes 
collected  on  property  within  the  limits  of  a special  road 
district  must  be  given  to  that  road  district.  Therefore, 
the  clause  in  section  8513,  which  provides  that  the  tax 
money  could  be  used  for  "other  roads  ahd  bridges  in  such 
county/1  must  have  meant  that  such  money  could  be  used  ,ra!t 
the  discretion  of  said  court”  for  road  purposes  other  than 
the  roads  of  the  county  highway  system  and  that  given  to 
the  road  districts. 

We  believe,  therefore,  that  under  Section  8513, 
supra,  the  county  court  may  use  any  surplus  in  the  "county 
road  and  bridge  fund"  for  the  use  of  any  roads  and  bridges 
in  the  county.  It  will  be  noted  that  like  power  is  given 
to  the  county  in  regaled  to  bridges  to  aid  road  districts. 
Section  8534,  R,  S.  Mo.  1939,  provides: 


"Each  county  court  shall  determine 
what  bridges  shall  be  built  and  main- 
tained at  the  expense  of  the  county 
and  what  by  the  road  districts:  Pro- 
vided, that  no  road  district  shall  be 
compelled  to  build  a bridge  which  costs 
fifty  dollars  or  more," 


Under  the  above  statute  it  is  also  within  the  county 
court  s discretion  what  oridges  shall  be  maintained  by  the 
county  and  what  by  the  road  district. 
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Conclusion 


It  is,  therefore,  the  opinion  of  this  Department 
that  a county  court  may  finance  out  of  surplus  road  funds 
the  grading  and  improvement  of  roads  in  common  road  dis- 
tricts. 


Respectfully  submitted. 


ARTHUR  O’KEEFE 

Assistant  Attorney- General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney-General 


AO'K:EG 


TAXATION:  Certificate  holder,  his  heirs  or  assigns  must  pro- 

cure a deed  to  property  and  have  the  same  recorded 
within  four  years  from  date  of  issuance  of  such 
certificate. 


November  IS,  1941 


Hon.  R.  W.  Dennett 

Assistant  Prosecuting  Attorney 

Salem,  Missouri 

Dear  Mr.  Bennett: 

This  is  an  acknowledgement  of  your  request  for 
opinion  ")f  November  8,  1941,  which  is  as  follows: 


"The  County  Collector  of  this  Dent  County  lias  re- 
quested that  I get  your  opinion  on  a matter  per- 
taining to  his  official  duties  as  County  Collector. 


"It  appears  that  on  November  4,  1956;  a certain 
party  purchased  at  Auction,  a forty  (40)  acre  tract 
of  land  and  a certificate  of  purchase  was  issued 
for  such. 


"This  party  never  tendered  payment  for  subsequent 
taxes  and  never  demanded  a deed  until  November 
7,  1941. 

"In  the  meantime  the  party  who  claims  said  tract 
on  August  20,  1941  pays  all  subsequent  taxes 
then  due,  namely  for  the  years  1936,  1937,  1938,  1939 
1940  and  1941. 

"Wow  purchaser  of  the  tax  certificate  has  presented 
his  certificatd  of  Purchase  demanding  that  the 
County  Collector  issue  a deed  to  him  and  threatens 
suit.  The  County  Collector  desires  your  opinion 
as  to  what  steps  to  take,  as  soon  as  possible." 


Section  11137  R.  S.  Mo.  1939  is  as  follows: 

"In  all  cases  where  lands  have  been  or  may  here- 
after be  sold  for  delinquent  taxes,  penalty,  interest 
and  costs  and  a,  certificate  of  purchase  has  been 
or  may  hereafter  be  issued  it  is  hereby  made  the 
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duty  of  such  purchaser,  his  heirs  or  assigns,  to 
cause  a deed  to  be  executed  and  placed  on  re- 
cord in  the  proper  county  within  four  years  from 
the  date  of  said  sale:  Provided,  that  on  fail- 
ure of  said  purchaser,  his  heirs  or  assigns 
so  to  do,  then  and  in  that  cose  the  amount  due 
such  purchaser  shall  cease  to  be  a lien  on 
said  lands  so  purchased  as  herein  provided. M 

The  right  of  a certificate  holder  is  defined  in  the  cas 
of  City  of  St.  Louis  v.  Baumann  153  S.  W.  (2d)  31,  34,  in  the 
following  language: 


"V/e  have  previously  passed  on  the  office  of 
a certificate  of  purchase  and  held  that  it 
alone  did  not  ness  title  for  the  obvious  re- 
ason title  to  land  sold  for  t-xes  under  the 
law  of  this  Sf  te  remains  in  the  owner  dur- 
ing the  eriod  or  redemption.  See  Donohoe  v. 
Veal,  19  Mo.  331;  Kohle  v.  Hobson,  215  Mo. 
213,  114  S.  W.  952.  In  Hilton  v.  Smith,  134, 
Mo.  499,  33  S.  \! . 464,  466,  35  S.  ?/.  113?  the 
period  of  redemption:  had  elapsed  but  the 
holder  of  the  certificate  of  purchase-had 
never  oalled  for  a deed  and  in  interpreting 
the  statute  there  under  consideration  in 
order  to  determine  who  was  included  within 
the  term  owner,  we  held  that  only  a record 
owner  was  intended.  V/e  did  say  'after  the 
period  allowed  for  redemption  has  expired, 
as  was  the  case  here,  the  holder  of  the 
certificate  has  a mere  naked  right  to  de- 
mand and  receive  a deed  from  the  collector. 1 
Granted  that  he  has  this  right,  there  must  be 
some  interest  vested  in  him  to  sustain  it.'"'  '* 


"Under  the  act  we  are  considering,  a holder 
of  a certificate  of  purchase  is  qualified  to 
take  a deed  when  the  period  of  redemption  has 
run.  In  effect  the  act  vests  the  holder  of  a 
certificate  of  purchase  with  an  inchoate  or 
inceptive  interest  in  the  land  which  may  ripen 
into  such  an  estate  as  would  entitle  him  to 
a deed.  After  the  oerlod  of  redemption  has 
passed, without  the  owner  redeeming,  upon  pro- 
ducing his  certificate,  the  holder  is  such  an 
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Hon. 


owner  as  may  call  In  the  legal  title.  All  that 
is  necessary  for  him  to  accomplish  this  is  to 
pay  such  taxes  as  are  then  against  the  land. 

He  hss  already  paid  the  purchase  price  as  his 
certificate  of  purchase  evidences. 

"The  right  to  c;  11  in  the  legal  title  ordin- 
arily presupposes  an  equitable  title  in 
the  person  who  may  exercise  the  right.  * * # 

The  act  permits  the  application  of  this 
rule  in  this  ease.  Therefore,  the  City  is 
now  vested  with  the  equitable  title  to 
the  land  ? na  the  land  is  not  subject  to 
taxes."  * * * 

The  equitable  right  obtained  under  a certificate  of 
title  Issued  upon  the  sale  of  lands  for  delinquent  taxes 
is  so  obtained  by  virtue  of  an  ancillary  action  of  for- 
closing  the  lien  of  the  state  for  such  delinquent  taxes. 

The  legal  title  must  be  obtained  and  recorded  within 
four  years  from  the  date  of  such  sale;  otherwise,  the 
forelosed  lien  of  the  state,  by  such  ancillary  action— 
which  is  the  foundation  of  the  equitable  title— ceases 
to  be  a lien  against  the  land  and  therefore  the  equitable 
title  also  ceases. 

Therefore,  it  is  our  opinion  that  a certificate  holder 
his  heirs  or  assigns,  failing  to  cruse  a deed  to  be  ex- 
ecuted and  recorded  for  the  land  described  in  such  certif- 
icate within  a period  of  four  years  from  the  date  of  sale, 
the  lien  on  said  land  so  purchased  ceases  and  the  equitable 
right  of  the  certificate  holder  also  ceases. 

Respectfully  submitted, 


S.  V.  MEDLI  NCS- 
As si  stant  Attorney  General 


VAN  ^ C . THURLO 

(Acting)  Attorney  General 


COUNTY  TREASURER:  Committee  Substitute  for  House  Bill 

COMPENSATION:  No,  255  by  implication  repeals  last 

clause  of  Section  10400,  R.  S,  Mo. 
1939,  authorising  compensation  for 
disbursing  school  monies, 

October  14,  1941 


Honorable  David  E.  Blanton 
Prosecuting  Attorney 
Scott  County 
Sikeston,  Missouri 


Dear  Sir: 


Under  date  of  August  26,  1941,  you  wrote  this 
office  for  an  opinion,  as  follows: 


"Housebill  No#  255  pertains  to  the 
salary  paid  to  the  County  Treasurers 
of  the  several  counties  of  this  State, 
and  said  Housebill  repeals  Section  13,800 
Article  8,  Chapter  100,  Revised  Statutes 
of  the  State  of  Missouri,  1959. 

nThe  Housebill  provides  for  the  payment 
of  the  salary  to  the  Treasurer  in  accord- 
ance with  the  census  of  the  respective 
counties*  Please  advise  my  office  as 
to  when  this  Bill  becomes  effective  and 
as  to  when  the  respective  counties  will 
. pay  the  salaries  referred  to  in  the  now 
bill;  that  is,  is  it  to  be  paid  as  of 
September  1st,  1941,  January  1st,  1942 
or  January  1st,  1943.  Aiao,  will  the 
Treasurer  be  entitled  to  any  commissions 
on  the  school  money  that  he  handles,1* 


At  the  time  of  the  receipt  of  your  request,  an 
opinion  had  been  prepared  as  to  the  effective  date  of  C. 

H.  3*  B,  255,  referred  to  in  your  request,  and  a copy  of 
this  opinion  was  sent  to  you.  But  your  letter  contains  an 
additional  request  as  to  the  effect  of  C.  3.  H,  B,  255  upon 
the  compensation  of  county  treasurers  for  disbursing  school 
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monies,  which  compensation  is  provided  for  in  Section  10400 
Article  2,  Chapter  72,  R,  9.  Missouri,  1939,  by  the  follow- 
ing clause: 


and  the  county  treasurer  shall 
be  allowed  such  compensation  for  his 
services  as  the  county  court  may  deem 
advisable,  not  to  exceed  one-half  of 
one  per  cent  of  all  school  moneys  dis- 
bursed by  him,  and  to  be  paid  out  of 
the  county  treasury,  ?f' 


You  will  observe  this  is  found  in  the  laws  pertaining  to 
schools  and  not  to  county  treasurers, 

C*  S,  H.  B*  255  is  now  published  in  Laws  of  Missouri, 
1939,  at  page  534,  and  is  as  follows: 


"AN  ACT  to  repeal  Section  13800, 

Article  8,  Chapter  100,  Revised  Stat- 
utes (of)  Missouri,  1939,  pertaining 
to  the  compensation  of  county  treasurers 
and  deputy  county  treasurers  and  to 
enact  in  lle$  thereof  a new  section 
pertaining  to  the  same  subject  matter* 
to  be  known  and  numbered  as  Section  13800, 
Article  8,  Chapter  100,  Revised  Statutes 
(of)  Missouri,  1939, 

% 

"BIS  IT  ENACTED  BY  THE  GENERAL  ASSEMBLY 
OF  THE  STATE  OF  MISSOURI,  AS  FOLLOWS: 

"SECTION  1 - That  Section  13800*  Article 
8,  Chapter  100,  Revised  Statutes  (of) 
Missouri,  1939,  pertaining  to  the  com- 
pensation of  county  treasurers  be  and 
same  is  hereby  repealed;  and  a new  sec- 
tion to  be  known  and  numbered  as  Section 
13800,  Article  8,  Chapter  100,  Revised 
Statutes  (of)  Missouri,  1939,  pertaining 
to  the  same  subject  matter  is  enacted  in 
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lieu  thereof,  and  to  read,  as  follows: 

SECTION  13800  - the  county  treasurers 
of  the  s everal  counties  of  this  State 
(except  counties  under  tom ship  organi- 
zation) shall  receive  for  their  services 
annually,  to  be  paid  out  of  the  county 
treasury  in  equal  monthly  installments 
at  the  end  of  each  month  by  a warrant 
drawn  by  the  county  court  upon  the  county 
treasury,  the  following  sums:  In  counties 
having  10,000  inhabitants  or  less,  the 
sum  of  $1,200;  in  counties  having  more 
than  10,000  Inhabitants  and  not  more  than 
12,500,  the  sum  of  $1,500;  in  counties 
having  more  than  12,500  inhabitants  and 
not  mor9  than  15,000,  the  sum  of  $1,800; 
in  counties  having  more  than  15,000  in- 
habitants and  not  more  than  20,000,  the 
sum  of  $2,200;  in  counties  having  more 
than  20,000  inhabitants  and  not  more  than 

25.000,  the  sum  of  $2,400;  in  counties 
having  more  than  25,000  inhabitants  and 
not  more  than  30,000,  the  sum  of  $2,400; 
in  counties  having  more  than  30,000  in- 
habitants but  not  more  than  35,000,  the 
sum  of  $2,500;  in  counties  having  more 
than  35,000  inhabitants  but  not  more  than 

40.000,  the  sum  of  $3,200;  in  counties 
having  more  than  40,000  inhabitants  but 
not  more  than  75,000,  the  sum  of  $3,500; 
in  counties  having  more  than  75,000  in- 
habitants but  not  more  than  120,000,  the 
sum  of  $4,000;  and  in  all  counties  hav- 
ing more  than  75,000  inhabitants  and  not 
more  than  120,000  Inhabitants,  the  county 
treasurer  may  employ  one  deputy  at  a 
salary  of  $1,680  to  be  paid  monthly  in 
same  manner  as  county  treasurers  are  paid; 
Provided,  that  this  act  shall  not  apply 

to  any  county  now  or  hereafter  containing 
a city  of  not  less  than  70,000  or  more 
than  200,000  in  population,  to  be  deter- 
mined by  the  last  federal  decennial  census. 
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Provided,  salaries  aet  out  and  pre- 
scribed In  this  section  shall  be  in 
lieu  of  any  other  or  addltlonaT" salaries, 
fees,  commissions  or  emoluments  of  what- 
soever kind  for  county  treasurers  in  all 
counties  of  this  state  to  ich  this 
section,  by  Its  terms,  applies,  the  pro- 
visions of  any  other  statute  of  this 
state  to  the  contrary  notwithstanding:. " 
(underscoring  ours) 


House  Bill  255,  as  originally  Introduced,  did  not 
contain  the  above  underscored  clause.  It  is  as  follows; 


"AN  ACT  To  repeal  Section  13800, 

Article  8,  Chapter  100,  Revised  Stat- 
utes Missouri  1939,  pertaining  to  the 
compensation  of  county  treasurers  and 
to  enact  in  lieu  thereof  a new  section 
pertaining  to  the  same  subject  matter, 
to  be  known  and  numbered  as  Section 
13800,  Article  8,  Chapter  100,  Revised 
Statutes  Missouri  1939. 

*BS  IT  ENACTED  BY  THE  GENERAL  ASSEMBLY 
OF  THE  STATE  OF  MISSOURI,  AS  FOLLOWS? 

"Section  1 - That  Section  13800,  Article 
8,  Chapter  100,  Revised  Statutes  Miss- 
ouri, 1939,  pertaining  to  the  compensa- 
tion of  county  treasurers  be  and  the 
same  is  hereby  repealed;  and  a new  sec- 
tion to  be  known  and  numbered  as  Section 
13800,  Article  8,  Chapter  100,  Revised 
Statutes  Missouri,  1939,  pertaining  to 
the  same  subject  matter  is  enacted  in 
lieu  thereof,  and  to  read  as  follows? 

"Section  13800  - The  treasurers  of  the 
counties  of  this  state,  not  otherwise 
provided  for,  shall  receive  for  their 
services  annually,  to  be  paid  out  of  the 
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county  treasury  In  equal  monthly 
Installments  at  the  end  of  each 
month  by  warrant  drawn  by  the  county 
court  upon  the  county  treasury,  the 
following  sums:  In  counties  having 
a population  of  less  than  7500  parsons, 
the  sum  of  #1000.00;  in  counties  hav- 
ing a population  of  7500  persons  and 
less  than  10,000  persona,  the  sum  of 
$1300,00;  In  counties  having  a popu- 
lation of  10,000  persons  and  less  than 

15,000  persons,  the  sum  of  $1600,00; 
in  counties  having  a population  of 

15.000  persons  and  less  than  SO, 000 
persons,  the  sum  of  #1800*00;  in 
counties  having  a population  of  SO, 000 
persons  and  less  than  85,000  persons, 
the  sum  of  #2100,00;  In  counties  hav- 
ing a population  of  85,000  persons  and 
leas  than  30,000  persons,  the  sum  of 
$2400,00;  In  counties  having  a popu- 
lation of  30,000  parsons  and  less  than 

35.000  parsons,  the  sum  of  $2700.00* 
in  counties  having  a population  of 

35,000  persons  and  less  than  40,000 
persons,  the. sum  of  #3000*00;  in 
counties  having  a population  of  40,000 
persons  and  less  than  75,000  persons, 
the  sum  of  #3200.00;  in  counties  hav- 
ing a population  of  75,000  *p4r sons  and 
less  than  120,000  persons,  the  sum  of 
$3200.00.* 


The  difference  between  the  bill  as  originally  intro- 
duced and  as  it  was  finally  passed  and  became  a law,  WL 11 
be  readily  noted. 

In  order  to  reach  a proper  understanding  of  your  ques- 
tion and  solve  the  problem,  it  Is  necessary  that  we  go  back 
to  the  origin  of  what  was  Section  13800,  R.  S.  Missouri, 
1939,  and  the  clause  in  Section  10400,  R.  3,  Missouri,  1939, 
which  permits  the  county  court  to  allow  to  the  treasurer  for 
disbursing  school  moneys  not  to  exceed  one-half  of  one  per 
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cant  of  the  amount  disbursed,  to  be  paid  out  of  the  county 
treasury* 

What  was  Section  13800,  R.  S.  Missouri,  1939,  origi- 
nated In  1855,  and  was  slightly  different  In  form.  It 
first  appeared  In  the  laws  of  1855,  at  page  523,  in  an  Act 
entitled* 


"AN  ACT  To  Establish  and  Regulate 
County  Treasuries* " 


This  Aet  contained  four  articles*  Article  I,  of  the 
election,  qualification  sid  duties  of  the  treasurer.  Article 
II,  of  the  duties  of  the  collectors,  clerks  and  other 
officers*  Article  III  of  the  powers  and  duties  of  the 
Court.  Article  IV  of  miscellaneous  provisions.  The  por- 
tion relating  to  the  compensation  of  the  treasurer  is  found 
on  page  523,  Section  18,  of  Article  I, «and  is  as  follows* 


"He  shall  be  allowed  for  his  services 
under  this  act,  such  compensation  as  may 
be  deemed  Just  and  reasonable." 


At  this  time  no  compensation  was  provided  for  the 
treasurer  for  his  duties  in  connection  with  school  funds,  al- 
though he  performed  some  duties  and  some  of  the  duties  in  con- 
nection with  the  disbursement  of  school  funds  were  performed 
by  the  school  commissioner.  With  slight  amendment,  it  re- 
mains the  law  of  the  state  until  Section  13800,  R.  S,  Mis- 
souri, 1939,  was  repealed  by  the  Sixty-first  General  Assem- 
bly. The  section,  as  it  was  before  repealed,  is  as  follows* 


"Unless  otherwise  provided  by  law, 
the  County  Court  shall  allow  the  treas- 
urer for  his  services  under  this  article 
such  compensation  as  may  be  deemed  just 
and  reasonable,  and  cause  warrants  to 
be  drawn  therefor," 
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The  section  of  the  law  giving  to  the  county  treastirer 
compensation  for  the  disbursement  of  school  moneys  first 
appeared  In  the  laws  of  1865,  in  an  Act  entitled* 


WAN  ACT  To  provide  for  the  Reorganiz- 
tion.  Supervision  and  Maintenance  of 
common  schools,” 


This  Act  is  found  in  Laws  of  1865,  at  page  170,  and  at  page 
180,  Section  51  of  the  Act,  is  the  following* 


4*  and  the  county  treasurer  shall 
be  allowed  such  compensation  for  his 
services  as  th9; county  court  may  deem 
advisable,  not  to  exceed  one  per  cent 
of  all  school  funds  disbursed  by  him," 

' <* 

This  clause  follows  the  enumeration  of  duties  of  the 
treasurer  in  connection  with  school  funds,  I.ater,  in  1870, 
the  amount  was  reduced  to  not  to  exceed  one-half  of  one  per 
cent,  and  still  later  the  clause,  Band  to  be  paid  out  of 
the  county  treasury,”  was  added*  In  the  case  of  Sanderson 
v*  Pike  County,  195  Mo,  598,  this  clause  was  held  not  to 
fix  the  compensation,  but  merely  to  authorize  the  county 
bourt  to  pay  the  compensation  if  it  deemed  it  proper  and 
took  affirmative  action  in  the  matter  to  pay  the  treasurer. 

Section  15800,  R,  S,  Missouri,  1939,  supra.  Is  a 
general  law  treating  of  the  compensation  of  county  treas- 
urers for  the  handling  of  county  funds,  end  for  the  duties 
performed  in  connection  with  county  funds.  The  clause  of 
Section  10400,  R«  S»  Missouri,  1939,  supra,  is  in  the  nature 
of  a special  law  authorizing  compensation  for  county  treas- 
urers for  the  performance  of  an  added  duty  in  connection 
with  the  disbursement  of  school  funds. 

This  places  us  in  the  situation  of  having  a later  en- 
acted general  law  treating  generally  of  the  compensation  of 
county  treasurers  and  a prior  law  in  the  nature  of  a special 
law,  authorizing  compensation  for  county  treasurers  for 
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duties  performed  In  connection  wi  th  school  funds.  There 
seems  to  be  a conflict  between  the  last  clause  of  C*  S.  H. 
B.  255,  and  the  last  clause  of  Section  1040(9,  R.  3,  Mis- 
souri, 1939.  There  is  no  direct  repeal  of  the  clause  of 
Section  10400  by  C.S.H.B.  255.  A later  statute  dealing 
with  the  same  subject  matter  repeals  by  Implication  a prior 
one  treating  with  the  same  subject  matter. 

In  the  ease  of  Young  v.  Greene  County,  119  S.  W.  (2d) 
369,  1,  c.  374,  it  ie  said; 


"*  ■»  If  two  statutes  deal  with  the 

same  subject  matter  and  are  inconsis- 
tent with  each  other,  so  that  both  can- 
not be  operative  as  to  such  subject 
matter,  the  later  aet  will  he  regarded 
as  a substitute  for  the  earlier  one  and 
will  operate  as  a repeal  thereof,  al- 
though it  contains  no  express  repealing 
clause.  State  ex  rel.  Mo.  Pac.  Ry.  Co, 
v.  Pub.  3erv,  Comm.,  275  Mo,  60,  204  S. 
W,  395.  As  said  by" Judge  White  the  1929 
act  (Sec.  2092,  supra)  made  no  mention 
of  the  1925  act  (Sec.  2095,  supra),  but 
©a  It  covered  the  same  subject  matter 
and  la  inconsistent  with  the  earlier  act 
It  necessarily  operated  as  a repeal 
thereof,” 


This  would  indicate  that  C,  S.  H,  B.  255  would  act  as 
a repeal  by  Implication  of  the  last  clause  of  Section  10400* 
However,  there  la  an  exception  to  this  rule.  It  Is  that  a 
later  general  statute  will  not  serve  to  repeal  by  implica- 
tion a prior  special  statute,  the  special  statute  remaining 
an  exception  to  the  general  statute.  The  following  brief 
quotation  from  the  case  of  State  ex  rel.  Tax  Commission  v. 
Crawford,  303  Mo.  652,  1.  c.  662,  supports  this  statements 


”#  -»  * Further,  a special  act  is  not 
to  be  held  repealed  by  one  of  general 
nature,  even  of  later  enactment.  In  the 
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absence  of  negative  words  or  unless 
an. irreconcilable  inconsistency  is 
necessarily  raised,  (State  ex  rel, 

M.  & M,  Railroad  Co,  v.  County  Court, 
41  Mo,  453.)  And  if  a special  pro- 
vision applicable  to  a particular  ob- 
ject be  inconsistent  with  even  a 
later  general  law,  the  special  pro- 
vision will  prevail.  (State  v.  Green, 
87  Mo.  583.)" 


And  again,  in  State  ex  rel,  Hyde  v.  Buder,  287  Mo,  337, 
at  1,  c,  309,  is  the  following* 


"The  repeal  of  statutes  by  Implication 
la  not  favored  by  the  courts,  and  the 
presumption  is  always  against  the  in- 
tention to  repeal  where  express  terms 
are  not  used.  To  justify  the  presump- 
tion of  an  intention  to  .repeal  one  stat- 
ute by  another  either  the  two  statutes 
must  be  irreconcilable  ol*  the  intent 
to  effect  a repeal  must  be  otherwise 
clearly  expressed,  36  Cyc.  1071,  1072. 
The  act  of  1891,  contains  no  repealing 
clause  save  as  to  section  7538,  R.  S, 
1889,  and  respondents  do  not  point  out 
any  clearly  expressed  intention  to  re- 
peal the  act  of  1879,  which  was  section 
5957,  R,  3.  1889,  now  section  6386,  R. 

S,  1919,  The  act,  in  reality,  amends 
article  2 of  chapter  138,  R.  8.  1889, 
by  repealing  section  7538  and  being  en- 
acted in  lieu  thereof.  * # # # *" 


Prom  the  above,  it  would  seem  to  be  doubtful  iti  ether  or 
not  the  enactment  of  C.  3.  H.  B.  255  did  repeal  by  implies' 
tion  the  last  clause  of  Section  10400,  R.  3,  Missouri, 
1939,  which  is  hereinbefore  set  out. 

But,  in  construing  a statute,  the  primary  object  is 
to  ascertain  the  intention  of  the  legislature.  Grier  v. 
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Railway  Co.,  286  Mo,  523;  State  ex  rel.  American  Asphalt 
Roof  Corporation  v*  Trimble,  at  al.,  44  S,  W,  (2d)  1103, 

By  reading  House  Bill  255,  as  originally  introduced,  and 
then  reading  the  Committee  Substitute  for  House  Bill  255, 
which  was  enacted  by  the  General  Assembly  and  signed  by 
the  Governor,  it)  seems  to  be  quite  apparent  what  the  in- 
tention of  the  legislature  was.  The  bill,  as  originally 
introduced,  did  not  contain  anything  that  would,  in  any 
way,  affect  any  other  section  of  the  statute.  But  the 
Committee  Substitute  did  contain  the  added  clause  which  is 
set  out,  supra,  providing  that  the  compensation  provided 
for  in  the  bill  should  be  in  lieu  of  all  other  compensa- 
tion of  whatever  kind  in  whatsoever  section  of  the  stat- 
utes provided  for*  The  General  Assembly  had  knowledge  of 
the  items  of  compensation,  such  as  that  for  disbursing 
school  moneys,  atoich  were  provided  for  in  o timer  sections 
of  the  statutes.  That  would  clearly  indicate  the  inten- 
tion of  the  General  Assembly  to  provide  for  the  fixed 
salary  therein  set  out  for  county  treasurers  and  to  re- 
peal by  implication  all  other  statutes  and  parts  of  stat- 
utes giving  items  of  compensation  to  county  treasurers. 

Inasmuch  as  the  General  Assembly,  by  the  body  of 
the  bill,  showed  Its  Intention  that  the  compensation  there- 
in provided  for  should  be  in  lieu  of  all  other  compensation, 
it  is  necessary  that  we  consider  the  title  of  the  bill  in 
order  to  determine  whether  or  not  the  title  is  sufficiently 
broad  to  cover  Such  an  intention. 

Section  28  of  Article  IV  of  the  Constitution  of  Mis- 
souri is  as  follows* 


"No  bill  (except  general  appropriation 
bills,  which  may  embrace  the  various 
subjects  and  accounts  for  and  on  account 
of  which  moneys  are  appropriated,  and 
except  bills  passed  under  the  third  sub- 
division of  section  forty-four  of  this 
article)  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed 
in  its  title." 
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The  title  of  th©  original  bill  and  of  the  Committee 
Substitute  both  provided  for  the  repeal  of  Section  13800 
and  the  enactment  of  0 new  section  13800,  R.  S,  Missouri, 
1939,  in  lieu  thereof#  Neither  title  makes  any  reference 
to  the  repeal  of  any  other  section  or  any  part  of  any 
other  section.  And  it  would  seem  that  by  attempting  to 
repeal  by  implication  other  statutes  or  parts  of  other 
statutes  the  bill  is  broader  than  the  title.  The  title 
to  the  bill,  as  originally  Introduced,  and  as  amended  by 
the  Committee  pertained  to  the  compensation  of  county 
treasurers. 

In  the  case  of  Graves  v#  Purcell,  85  S.  W.  (2d)  543, 
at  1.  c.  547,  is  found  an  excellent  compilation  of  rules 
for  applying  Section  28  of  Article  IV  of  the  Constitution 
These  rules  are  copied  below. 


"In  determining  the  true  meaning  and 
scope  of  constitutional  or  statutory 
provisions,  the  intent  and  purpose  of 
the  lawmakers  is  of  primary  importance# 

This  court  has  consistently  held  that 
the  intent  and  purpose  of  th©  framers 
of  our  organic  law  in  providing  that 
’no  bill  shall  contain  more  than  one 
subject  vh  ich  shall  be  clearly  expressed 
in  its  title’  was  to  limit  the  subject- 
matter  of  the  bill  to  one  general  subject 
and  to  afford  reasonably  definite  infor- 
mation fo  the  members  of  the  General 
Assembly  and  the  people  as  to  the  subject- 
matter  dealt  with  by  the  bill#  City  of 
Raisas  v.  Payne,  71  Mo#  159,  loc.  cit. 

162|  State  ox  rel#  v.  Walker,  326  Ko«  1233, 
34  S.  W.  (2d)  124,  loc.  cit.  131.  Apart 
from  the  basic  principle  just  stated  as 
to  the  general  purposes  sought  to  be  a- 
chleved  by  the  constitutional  provision 
in  question,  this  court  has  recognized 
the  impossibility  of  formulating  any 
general  rule  or  principle  of  universal 
application  which  can  be  safely  applied 
to  test  the  sufficiency  of  the  titles  of 
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particular  enactments  and,  in  general, 

has  given  its  sanction  to  the  view  that 

each  case  must  be  determined  upon  its 

own  peculiar  facts,  Witzmann  v.  Southern  Railway 

Co,,  131  Mo,  612,  loc * cit,  618,  33  S, 

!?*  181$  State  ex  rel.  v,  Jackson  County, 

102  Mo,  531,  loc,  cit.  537,  15  S,  t.  79. 


* * Where  the  title  to  a bill  contains 
comprehensive  language  followed  by  particu- 
lars of  less  comprehensive  scope,  there  can 
be  no  question  thst  as  to  all  details  with- 
in the  scope  of  the  narrower  language  em- 
ployed the  provisions  of  the  bill  must  be 
confined  to  the  limits  of  the  narrower 
language  contained  in  the  title,  ftate  ex 
rel.  v.  Hackmann,  292  Mo.  27,  237  8.  W,  742$ 
State  v.  Crites,  277  Mo.  194,  209  .%  W.  863, 

In  some  instances  the  particulars  set  forth 
in  the  title  expressly  or  by  necessary 
implication  restrict  the  meaning  and  scope 
of  more  comprehensive  language  contained 
in  the  title,  and  in  such  instances  it  is 
clear  both  Upon  principle  and  authority 
that  the  provisions  of  the  bill  must  be 
confined  within  the  limits  of  the  particu- 
lars specified.  State  ex  rel,  v,  Hackmann, 
supra;  Wiee  v,  Klrksville,  280  Ko,  348, 

217  S,  W.  77$  Woodward  Hardware  Co,  v,  Fish- 
er, 269  Mo,  271,  190  S,  W,  576.  But  in 
instances  where  the  title  to  the  bill  de- 
scends into  particulars  which  are  neither 
expressly  nor  by  necessary  implication  re- 
strictive of  the  general  purpose  of  the  hill 
as  set  forth  in  its  title,  but  are  merely 
descriptive  of  some  of  the  instrumentalities 
or  means  to  be  employed  in  effectuating  the 
general  purpose  of  the  bill  as  declared  in 
its  title,  there  is  no  constitutional  barrier 
to  the  inclusion  in  the  hill  of  provisions 
which  are  germane  to  and  within  the  scope 
of  the  general  purpose  of  the  bill  as  declared 
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In  its  title  end  ih  ich,  although  not 
set  forth  in  the  particulars  expressed 
in  the  title,  are  not  out  of  harmony 
with  them*  State  ex  rel.  v.  Buckner, 

508  Mo*  390 » 272  8*  W,  940;  State  ex 
reljr.Terte,  324  Mo.  402,  23  3,  W,  (2d) 
120;  State  ex  rel*  v.  Williams,  252  Mo* 
56,  133  3.  W*  1;  State  ex  rel.  v.  Millar, 
100  Mo.  439,  13  S,  W,  677.  Although 
the  general  principles  just  indicated 
have  not  heretofore  been  enunciated  by 
this  court  in  precisely  the  terms  we  have 
hare  employed,  we  think  the  general  views 
here  expressed  have  been  fully  sanctioned 
by  the  decisions  of  the  court.  Before 
proceeding  to  the  consideration  of  the 
specific  reasons  urged  in  support  of  the 
contention  that  the  statute  here  in  ques- 
tion violates  the  provisions  of  section 
28  of  article  4 of  the  Constitution,  we 
deem  it  appropriate  to  advert  to  certain 
fundamental  principles  which  must  be  ap- 
plied by  us  in  properly  determining  the 
controverted  issue,  There  is  a presump- 
tion that  the  statute  here  assailed  is 
constitutional.  The  burden  rests  upon 
the  party  questioning  the  constitutional 
validity  of  a statute  to  establish  its 
unconstitutionality  beyond  a reasonable 
doubt,  and  if  its  constitutionality  re- 
mains in  doubt,  such  doubt  must  be  re- 
solved in  favor  of  its  validity.  State 
ex  rel,  v.  Terte,  324  Mo.  402,  23  S.  W, 
(2d)  120;  Forgrave  v.  Buehanan  County, 

282  Mo.  599,  222  9.  W.  755.  This  court 
has  long  been  fcarsmittsi  to  the  principle 
that  section  SB  of  article  4 of  our  Con- 
stitution must  be  liberally  construed. 
State  ex  rel.  v.  Buckner,  308  Mo.  390, 

272  S,  !7 . 940;  State  v.  Mullinix,  301  Mo. 
388,  257  3,  T7.  121.  A liberal  construc- 
tion of  the  constitutional  provision  in 
question  requires  that  such  construction 
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be  fair,  reasonable,  and  rational,  to 
the  end  that  legislative  action  shall 
not  be  thwarted  end  nullified  by  tho 
courts  by  a resort  to  undue  subtleties 
and  refinements  or  extreme  • and  artifi- 
cial formalism. ” 


The  question  is  not  without  doubt.  However,  tho 
Committee  Substitute  for  House  Bill  255  pertains  .generally 
to  the  compensation  of  bounty  treasurers  and  anything  com- 
ing fairly  vi  thin  that  general  subject  could  be  dealt  with 
in  tho  act,  unless  the  title  is  restrictive.  Further, 
the  bill  is  presumed  to  be  constitutional  undo  ss  shown 
beyond  e reasonable  doubt  to  be-  unconstitutional. 


CONCLUSION 


The  conclusion  follows  that  If  Committee  Substitute 
for  House  Bill  255  (haws  of  1941,  page *554)  be  constitutional 
and  it  is  presumed  so  to  bo,  then  -tho  General  Assembly 
repealed  by  implication  tho  lest  clausa  cf  faction  10400, 

R.  G.  FO.  1939,  which  permitted  the  county  court  to  allow 
the  county  treasurer  not  to  exceed  one-half  of  one  per 
cent  for  disbursing  school  moneys  to  be  paid  out  of  the 
county  treasury.  x 


he  ape c bf ul ly  submi t ted , 


W.  0.  JACK COM 

Assistant  Attorney  General 

APPROVED: 


VAiiF  C.  THHFXjO 

(Acting)  Attorney  General 


WOJ/rv 


OFFICERS:  It  is  mandatory  that  a county  surveyor  in 

COUNTY  SURVEYOR:  a county  of  not  less  than  20,000  nor  more 

than  50,000  must  be  ex  officio  highway 
•.  engineer. 


December  9,  1941 


Honorable  David  E,  Blanton 
Prosecuting  Attorney 
Scott  County 
Benton,  Missouri 

Dear  Sir: 

We  are  In  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  December  1,  1941,  which 
reads  as  follows: 

"The  County  Court  of  Scott  County,  Mis- 
souri, would  appreciate  an  opinion  from 
you  on  the  following  ^natters: 

"Scott  County  is  a county  that  has  a 
population  of  30,000  people,  and  as 
such  under  the  provision  of  86C0  RS 
1939,  the  County  Surveyor  is  Ex  of- 
ficio Highway  Engineer.  The  County 
Court  is  of  the  opinion  that  the 
County  Surveyor  Is  not  performing 
the  duties  of  the  office  of  ex  of- 
ficio Highway  Engineer.  The  Sur- 
veyor has  appointed  an  assistant  to 
perform  the  duties  of  his  office,  but 
said  appointment  was  without  the  con- 
. sent  of  the  County  Court.  The  County 
Court,  however,  has  not  been  paying 
the  salary  of  the  assistant,  and  the 
County  Coo?  t has  refused  to  continue 
to  pay  the  salary  of  the  Surveyor  as 
ex  officio  Highway  Engineer.  Please 
advise  what  power,  or  authority,  if 
any,  the  County  Court  possesses  to 
regulate  the  activity  and  conduct  of 
the  surveyor  as  ex  officio  Highway 
Engineer,  and  as  to  whether  or  not 
the  County  Court  are  within  their 
rights  In  refusing  to  issue  a war- 
rant for  the  payment  of  his  salary  as 
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©x  officio  County  Highway  Engineer, 
which  was  heretofore  set  out  at 
$125.00  per  month. 

"Please  also  advise  a3  to  whether  or 
not  the  Surveyor  can  appoint  an  as- 
sistant in  a eounty_such  as  Scott 
County  without  the  consent  and  ap- 
proval of  the  County  Court.  Please 
also  advise  as  to  what  steps,  if  any, 
might  be  taken  and  by  whom  for  the  re- 
moval of  the  said  surveyor  and  also 
as  ex  officio  County  Highway  Engineer. 

"Scott  County  has  for  sometime  main- 
tained a road  working  crew,  as  have 
the  other  counties  of  the  State,  and 
has  paid  them  after  the  Surveyor  as 
ex  officio  Highway  Engineer  has  OK'ed 
their  statement  for  services  rendered. 

The  ex  officio  County  Highway  Engineer 
has,  however,  failed  to  OK  the  state- 
ments, and  the  Court  is  paying  said 
statements,  although  they  have  not  been 
approved  by  the  ex  officio  Highway 
Engineer.  The  men  who  have  performed 
the  services  are,  in  the  main,  day 
laborers  and  if  they  are  not  paid  the 
highway  work' in  the  County  of  Scott  will 
come  to  a standstill  and  the  roads  will 
soon  be  in  a deplorable  condition. 

Please  advise  what  steps  should  be 
• taken  by  the  County  Court  with  refer- 
ence to  the  continued  payment  of  the 
road  workers. 

"From  the  above,  you  can  see  the  ur- 
gency of  this  matter,  and  your  most 
prompt  attention  will  be  greatly  ap- 
preciated by  the  County  Court  of  Scott 
County,  Missouri." 

Section  8660,  R,  S.,  Missouri  1939,  provides  that  the 
county  court  may  appoint  a county  surveyor  as  county  engineer 
and  provides  for  the  compensation  of  the  county  engineer  and 
the  appointment  of  assistants.  It  is  to  the  effect  that  the 
county  court  of  the  Several  counties,  in  their  discretion. 
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may  appoint  the  county  surveyor  to  the  office  of  county 
highway  engineer,  and  it  further  provided  that  the  county 
surveyor  may  refuse  to  act  as  county  highway  engineer  and 
in  that  event  appoint  an  assistant  with  the  approval  of 
the  county  court  Mio  shall  be  paid  a compensation  as  fixed 
by  the  county  court. 

This  section  also  contained  a provision  which  re- 
ferred to  counties  having  more  than  fifty  thousand  inhabi- 
tants or  adjoining  a oertaln  city.  This  provision  in  Sec- 
tion 8660,  supra,  was  held  unconstitutional  in  the  case  of 
State  ex  inf,  v.  Southern,  177  S.  W.  640.  The  provision 
for  an  appointment  of  a highway  engineer  first  came  into 
effect  in  1909,  It  included  the  major  part  of  Section 
8660  of  the  Revised  Statutes  of  Missouri  1939,  but  in  1939 
the  entire  section  was  reenacted  and  the  following  pro- 
vision added i 

■»  & Provided  further*  after  January 
1,  1941,  that  in  all  counties  in  the 
state  which  contain,  or  which  may  here- 
after contain  not  less  than  twenty 
thousand  inhabitants  or  more*  than  fifty 
thousand  inhabitants  the  county  sur- 
veyor shall  be  ex  officio  county  high- 
way engineer, and  his  salary  as  county 
highway  engineer ■ shall  not  be  less  than 
twelve  hundred  dollars  per  annum,  nor 
more  than  two  thousand  dollars  per  an- 
num as  shall  be  determined  by  the  Coun- 
ty Court.” 

The  above  provision  is  to  the  effect  that  in  all 
counties  in  this  state  which  contain  not  less  than  twenty 
thousand  inhabitants  or  more  than  fifty  thousand  inhabitants 
do  not  come  within  the  general  law  as  set  out  in  Section  8660 
supra.  It  specifically  sets  the  salary  of  the  ex  officio 
county  highway  engineer.  This  provision  Is  mandatory  and 
does  not  call  for  any  discretion  on  the  part  of  the  county 
court.  It,  In  effect,  abolished  the  office  of  highway  engi- 
neer by  legislative  act  Instead  of  by  suspension  of  the  act 
by  an  election  under  Section  8668,  R,  S,  Missouri  1939. 

This  provision  is  a special  law  and  is  an  exception 
to  the  general  law  as  set  out  in  the  balance  of  Section  8660, 
R.  S.  Missouri  1939. 
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The  word  "provided”  was  construed  to  be  an  exception 
In  the  case  of  State  v.  Murphy,  148  S.  W.  (2d)  527,  par.  13, 
where  the  court  eald* 

"Ordinarily  the  word  ^provided*  Intro- 
duces a condition  or  exception  and  is 
often  synonymous  with  *if,  * but  some- 
times, even  in  statutes,  it  has  only 
the  meaning  of  the  conjunction  *and,* 

50  C.J.  pages  830,  831 j Doneghy  v» 

Robinson,  Mo.  Sup.  210  S.  W.  665,  loc. 
cit*  659 | State  ex  rel.  v,  Mooneyham, 

212  Mo.  App.  573,  253  S.  W.  1098." 

It  is  also  an  exception  for  the  reason  that  It  minutely 
sets  out  a different  payment  and  duty  as  Is  set  out  under  the 
general  law  and  is  a later  enactment  than  Section  8669,  R.  S. 
Missouri  1939,  which  provides  specific  duties  and  different 
amounts  allowed  to  the  ex  officio  county  highway  engineer. 

In  the  case  of  State  v.  Rlchman,  148  S.  V/.  (2d)  796, 
paragraphs  2,3,  the  court,  in  holding  £hat  the  special  statute 
governed  over  a general  statute,  said* 

"In  State  v.  Harris,  337  Mo.  1052, 

1058,  87  S.  W.  2d  1026,  1029,  we 
said  that  if  statutes  are  necessarily 
inconsistent  *that  which  deals  with  the 
common  subject  matter  in  a minute  and 
particular  way  will  prevail  over  one 
of  a more  general  nature?  and,  citing 
. authorities,  we  quoted  the  rule  as 
stated  in  State  ex  rel.  County  of 
Buchanan  v.  Fulks,  296  Mo.  614,  626, 

247  S.  W.  129,  132,  thus!  * "Where 
there  is  one  statute  dealing  with  a 
subject  In  general  and  comprehensive 
terms  and  another  dealing  with  a part 
of  the  same  subject  In  a more  minute 
and  definite  way,  the  two  should  be 
read  together  and  harmonized.  If  pos- 
sible, with  a view  to  giving  effect  to 
a consistent  legislative  policy?  but 
to  the  extent  of  any  necessary  repug- 
nancy between  them  the  special  will 
prevail  over  the  general  statute. 
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Where  the  special  statute  Is  later.  It 
will  be  regarded  as  an  exception  to, 
or  qualification  of,  the  prior  general 
one | and  where  the  general  act  Is  later, 
the  special  will  be  construed  as  remain- 
ing an  exception  to  its  terms,  unless 
It  Is  repealed  in  express  words  or  by 
necessary  Implication. w 1 ” 

When  a special  statute  is  later  than  a general  statute 
relating  to  the  same  subject  matter  it  will  be  regarded  as 
exception  to  or  qualification  of  the  prior  general  one.  State 
ex  rel,  Equality  Savings  and  Bldgi  Association  v.  Brown,  68 
S.  W,  (2d)  66f  State  ex  rel,  Webster  Groves  Loan  and  Bldg, 
Association,  68  S.  W,  (2d)  60, 

The  above  two  cases  even  go  further  and  hold  that 
where  a general  statute  was  enacted  subsequent  to  an  earlier 
special  statute  relating  to  the  same  subject  matter,  the 
special  statute  will  be  construed  as  exception  to  the  general 
statute,  unless  expressly  or  impliedly  repealed. 

The  provision  enacted  in  1939,  which  was  an  exception 
to  the  general  law  as  set  out  in  that  Section  8660,  H,  s.  Mis- 
souri 1939,  in  a way  took  the  duties  of  the  county  surveyor 
ex  officio  county  highway  engineer  out  of  Article  IX,  Chapter 
46,  R.  S.  Missouri  1939,  which  referred  to  county  highway  engi- 
neer. It  also  placed  the  county  highway  ex  officio  county  high- 
way engineer  and  described  his  duties  and  salary  as  set  out  In 
Chapter  90,  R,  S.  Missouri  1939,  which  sets  out  the  duties  of 
the  county  surveyor.  The  county  surveyor,  in  a county  sixch 
Scott  County,  was  entitled  to  his  salary  as  surveyor  and  also 
to  his  salary  as  ex  officio  county  highway  engineer  as  determined 
by  the  county  court  under  the  provision  above  set  out  and  con- 
tained in  Section  8660,  R,  S,  Missouri  1939,  That  he  was  not 
bound  by  the  duties  as  prescribed  under  the  chapter  concerning 
county  highway  engineers  was  held  in  the  case  of  Spurlock  v. 
Wallace,  218  S.  W.  890,  where  the  court  said* 

it  * Appellant  claims  that  under  the 
latter  section  he,  as  county  surveyor, 
is  ex  officio  county  highway  engineer, 
and  that  as  such  officer  there  are 
certain  duties  pertaining  to  the  work- 
ing, repairing,  improvement,  and  main- 
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tenance  of  roads  and  highways,  build- 
ing of  bridges  and  culverts,  etc., 
which  he  Is  required  to  perform  by 
virtue  of  his  office  and  this  statute, 
and  that  he  must  perform  these  duties 
without  being  ordered  by  the  county 
court  to  do  soj  and  that  under  and 
by  virtue  of  certain  statutes  it  is  his 
duty  to  Inspect  and  report  certain  work 
on  the  roads,  bridges,  culverts,  etc. 

It  Is  alleged  that  the  county  court  Is 
ordering  and  issuing  warrants  to  road 
overseers  for  such  work  without  any 
report  being  made  by  the  appellant  in 
relation  thereto.  It  Is  also  shown  that, 
acting  under  sections  10571  and  10572, 

R.  S.  1909,  the  people  efcf  Douglas  county, 
at  a duly  called  election  voted  against 
the  proposition  of  having  a county  high- 
way engineer.  The  appellant,  therefore, 
claims  that  under  these  circumstances,  by 
virtue  of  section  10572,  he  as  county 
surveyor  is  also  ex  officio  county  high- 
way engineer,  and  as  such  must  perform 
the  duties  therein  enumerated,  and  that 
the  county  court  Is  without  authority 
of  law  to  Issue  and  pay  warrants  to  the 
road  overseers  until  the  appellant  as 
such  highway  officer  has  inspected  the 
work  and  reported  thereon.  It  appears 
that  the  county  court  fixed  the  amount 
. that  the  ex  officio  highway  engineer 
was  to  receive.  It  being  $5  per  day 
when  actually  engaged  as  such  engineer 
by  the  court,  and  out  of  which  he  shall 
furnish  his  own  conveyance  and  pay  his 
own  expenses  while  engaged  as  such  engi- 
neer! and  the  order  further  provides 
that  he  shall  work  under  the  direction 
of  the  county  court,*’ 

The  court,  further  In  the  same  case,  saidt 

HIf  the  contention  made  by  appellant  should 
be  upheld,  then  we  must  necessarily  hold 
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that  to  vote  under  section  10671*  and 
to  thereunder  abolish  the  highway  engi- 
neer act  meant  simply  a change  of  the 
manner  and  amount  of  compensation  to  be 
paid  to  the  party  acting  as  highway 
engineer*  as  the  appellant  is  contending  that 
he  is  duty  bound  to  perform  exactly  the 
same  service  that  the  highway  engineer 
would  have  performed*  even  though  the 
people  have  voted  out  this  law.  We  can- 
not lend  sanction  to  this  narrow  con- 
struction* aa  it  would  appear  that  the 
purpose  of  sections  10671  and  10572,  R, 

S,  1909,  was  to  permit  the  people  of  a 
county  to  abbliah  the  office  of  highway 
engineer,  yet^  to  leave  it  possible  for 
the  surveyor  to  perform  the  duties  that 
the  highway  engineer  would  have  performed 
had  the  law  not  been  voted  out,  provided 
he  acted  under  the  orders  and  direction 
of  the  county  court.  The  general  intent 
of  section  10571  was  to  permit  the  people 
of  a county  to  vote  out  a highway  engineer* 
and  to  abolish  the  duties  of  such  engineer* 
and  that  more  was  intended  by  said  section 
than  to  merely  give  them  the  right  to 
change  the  form  and  amount  of  compensation.” 

Under  the  above  holding  it  is  specifically  stated 
that  the  duties  of  the  highway  engineer,  when  that  position 
was  abolished  by  an  election*  were  not  the  same  as  if  he  was 
a highway . engineer  which  had  not  been  abolished  by  an  elec- 
tion. Under  the  provision  of  Section  8660*  supra*  the  legis- 
lature abolished  the  position  of  highway  engineer  insofar  as 
bo  counties  containing  not  less  than  twenty  thousand  inhabi- 
tants and  not  more  than  fifty  thousand  inhabitants  in  which 
bracket  Scott  County  is,  which  was  to  the  same  effect  as  an 
election  abolishing  the  office  of  highway  engineer  as  set 
out  in  Section  8668,  R.  S*  Missouri  1939* 

Since  the  salary  of  the  county  surveyor  is  set,  and 
since  his  salary  is  set  under  the  provision  of  Section  8660, 
supra,  as  ex  officio  engineer*  it  is  mandatory  that  the  county 
court  pay  his  salary  aa  county  surveyor  and  as  ex  officio  engi- 
neer. It  wa3  so  held  in  State  v.  Bulger,  233  S.  W.  489,  inhere 
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the  court  said: 

# # So  we  repeat  what  we  said  as 
to  the  act  of  1909,  that  the  words 
'as  county  surveyor  and  ex  officio 
city  highway  engineer'  as  used  through 
all  these  acts  has  reference  to  the  of- 
fice and  to  the  duties  of  the  highway 
engineer,  and  the  pay  there  mentioned 
is  to  cover  those  duties,  and  no  to 
cover  the  duties  of  county  surveyor, 
as  such.  For  services  as  county  sur- 
veyor the  salary  is  fixed  at  $3,000 
per  annum.  For  'county  surveyor  and 
ex  officio  county  highway  engineer' 
the  salary  is  not  less  than  $3,000 
nor  more  than  $5,000,  More  than  the 
minimum  of  $3,000  cannot  be  claimed, 
unless  the  county  court  has  so  ordered. 

The  $3,000  is  fixed  by  law,  and  must  be 
paid.  We  conclude  that  relator  is  en- 
titled to  two  salaries  of  $3,000  each,  one  as 
county  surveyor,  under  section  11041,  R.  S, 

1919,  and  one  under  section  10784,  R,  S. 

1919,  It  therefore  follows  that  our  alternative 
writ  should  be  made  permanent,  and  it  is  so 
ordered,” 

Under  Section  13208,  R.  S.  Missouri  1939,  the  county 
surveyor  may  appoint  deputies  who  shall  take  an  oath  to  dis- 
charge their  duties  the  same  as  the  county  surveyor.  This 
section  does  not  provide  for  any  consent  or  approval  of  the 
county  court.  We  find  no  law  which  provides  that  the  county 
surveyor  shall  approve  the  payment  of  a road  working  crew 
employed  by  the  county  court  for  thereason  that  the  county 
surveyor  of  Scott  County  is  not  subject  to  the  rules  and 
duties  set  out  under  Article  IX,  Chapter  46,  which  concerns 
county  highway  engineers.  If  the  county  surveyor  of  Scott 
County  came  within  Section  8662,  R.  S,  Missouri  1939  of  the 
Highway  Engineer  Act,  it  would  have  been  necessary  for  him 
to  have  approved  the  payment  of  the  road  crew.  Where  a 
county  votes  not  to  have  a county  highway  engineer  the  duties 
of  such  office  are  abolished  and  the  county  courts  may  order 
warrants  drawn  to  road  overseers  without  having  them  approved 
by  the  county  surveyor  acting  as  ex  officio  engineer.  It  was 
so  held  in  Spurlock  v.  Wallace,  218  S,  W,  890.  Under  the  pro- 
vision of  Section  8660,  supra,  the  proviso  abolished  the  county 


Hon,  David  E*  Blanton 


(9) 


December  9,  1941 


highway  engineer  in  the  same  manner  as  if  an  election  had 
been  held  • 

The  county  surveyor  is  subject  to  removal  for  non- 
performance of  his  duties  the  same  as  any  other  elective 
county  officer.  Under  Section  13208,  R,  S,  Missouri  1939* 
which  provides  for  the  appointment  of  a deputy  surveyor 
there  is  no  provision  for  the  payment  of  the  deputy  by 
the  county  court  and  it  necessarily  follows  that  his  salary 
must  be  paid  by  the  county  surveyor.  The  removal  of  a county 
elective  officer  must  be  under  the  procedure  as  set  out  in 
Section  12828,  R,  S,  Missouri  1939, 


CONCLUSION 


In  view  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  the  county  surveyor  has  the  authority 
to  appoint  a deputy  but  that  the  county  court  Is  not  authorized 
to  pay  the  deputy, 

— It  is  further  the  opinion  of  this  department  that  It 
Is  mandatory  for  the  county  court  to  pay  the  county  surveyor 
his  salary  as  county  surveyor  and  also  his  salary  as  ex  officio 
county  highway  engineer  as  set  out  in  the  provision  In  Section 
8660,  R,  S,  Missouri  1939, 

It  is  further  the  opinion  of  this  department  that  the 
county  surveyor  of  Scott  County  can  appoint  a deputy  without 
the  consent  and  approval  of  the  county  court. 

It  Is  further  the  opinion  of  thi3  department  that  in 
order  to  oust  the  county  surveyor  for  not  performing  his 
duties  the  procedure  to  be  followed  is  set  out  in  Section 
12828,  R.  S.  Missouri  1939# 

It  Is  further  the  opinion  of  this  department  that 
the  County  Court  of  Scott  County  can  pay  a road  working  crew 
without  the  approval  of  the  county  surveyor  as  ex  officio 
highway  engineer. 


APPROVED: 


Respectfully  submitted 


VANE  C.  THURLO 

(Acting)  Attorney  General 


W.  J.  BURKE 

Assistant  Attorney  General 
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Mr.  David  E.  Blanton 
Prosecuting  Attorney  of  Scott  County 
Sikeston,  Missouri 

Dear  Mr.  Blanton j 

This  is  in  reply  to  your  request  of  recent 
wherein  you  desire  an  opinion  from  this  department  on  the 
following  statement  of  facts* 

"The  Scott  County  Court  would  appreciate 
your  forwarding  us  your  opinion  on  the  fol- 
lowing question  at  your  very  earliest 
convenience,  inasmuch  as  the  proposition 
involved  is  most  pressing. 

"On  or  about  June  16th,  1941,  there  was 
organised  in  he  north  end  of  Scott  County, 
the  Illmo  Special  Road  District,  which  takes 
in  the  town  of  Illmo,  and  according  to  the 
description  set  out  in  the  petition  filed 
for  the  organisation  of  the  Road  District, 
the  eastern  part  of  the  District  or  that 
part  of  Scott  County  within  the  District 
which  fronts  on  .the  River,  is  bounded  as 
follows j 

"'By  the  west  bank  of  the  Mississippi  River' 

"The  point  in  question  is  as  to  how  far  out 
into  the  River  the  west  bank  of  the  Mississ- 
ippi River  runs;  that fi s,  does  it  go  out, 
and  is  it  coextensive  with  the  boundaries 
of  Scott  County  to  the  middle  of  the  current 
of  the  Mississippi  River,  or  does  it  merely 
run  to  the  west-bank  or  to  a point  that 
would  be  referred  to  in  the  popular  mind,  as 
the  place  where  the  water's  edge  is  ordinar- 
ily found. 

"There  is  located  in  a part  of  the  Illmo 
Special  Road  District,  and  crossing  the  River 
at  that  point,  the  railroad  bridge  owned  by 


Mr.  David  E.  Blanton 


-2 


December  10,  1941 


the  Southern  Illinois  & Missouri  Bridge 
Company,  which  has  a valuation  of  over 
$1,000,000.00  as  far  as  Missouri  is  con- 
cerned. And,  the  question  before  the  Court 
is,  who  is  entitled  to  the  road  and  bridge 
tax  for  the  bridge  property  that  extends 
from  the  west  bank  of  the  Mississippi 
River  out  to  the  east  boundary  line  of 
Scott  County. 

"The  Tax  Commission  in  its  Certificate 
and  Order  to  the  County  Clerk  did  not 
show  any  of  the  property  of  the  Bridge 
Company  in  the  II lino  Special  Road  District. 

The  County  Clerk  has  the  duty  to  forward 
to  the  Company  paying  the  tax,  a statement 
showing  In  what  District  or  Districts, 
the  property  lies,  and  until  he  is  favored 
with  an  opinion  from  you,  he  will  be  unable 
to  perform  his  duty  which  is  an  essential 
step  towards  the  collection  of  the  tax." 

Since  this  question  involves  the  right  of  the  taxing 
authority  to  levy  and  collect  taxes  on  property,  we  think 
the  following  rule  announced  In  State  ex  rel.  Imlferty  v. 
Kansas  City  Power  and  Light  Company,  143  S.  W.  (2d)  116,  120 
would  the  applicable; 

"It  is  conceded  that  under  our  system 
of-  taxation  there  can  be  no  lawful  collection 
of  a tax  until  there  is  a lawful  assessment 
and  there  can  be  no  lawful  assessment  except 
in  the  manner  prescribed  by  law  and  of 
property  designated  by  law  for  that  purpose. 

(Citing  cases)'1 

With  this  rule  In  mind,  the  rules  whi.ch  would  apply 
in  determining  the  west  bank  of  the  Mississippi  River  might 
be  different  than  the  rules  which  would  apply  in  determining 
this  line  in  case  of  a riparian  owner.  In  Words  and  Phrases, 
Vol.  5,  Pern.  Ed.,  page  104,  the  term  "bank  of  a river"  has 
been  defined  variously  as  follows: 

"The  ’bank’  of  a river  or  stream  extends 
to  the  margin  of  the  stream— to  that  point 
where  the  bank  comes  in  contact  with  the 
stream.  Morrison  v.  First  Nat.  Bank,  33 
A.  782,  784,  88  Me.  155. 

"A  call  in  a deed  for  the  west  bank  of  a 
river , tlience  with  the  meanderings  of  the 
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dank  of  the  river  to  stake,  is  unambiguous 
and  conveys  the  land  to  the  water’s  edge, 
since  the  bank  means  the  land  adjacent  fco 
the  water.  Graham  v.  Knight,  Tex.,  240s' S. 

W.  981,  983.  f 

>■ 

"In  Jones  v.  Soulard,  65  U*  S.  (24  How.  I 41 
16  L.  Ed.  604,  a bo\mdary  of  the  city  of  St* 

Louis,  described  as  on  the  bank  of  the  I 
Mississippi,  was  construed  to  carry  the? 
boundary  of  the  city  to  the  center  line I of 
the  river.  State  v.  City  of  Columbia,  E S.  E. 

55,  59,  27  S.  C.  137."  f 

» 

...  i* 

In  the  Soulard  case,  supra,  it  would  seem  that  |. f that  rule 
were  followed,  the  bank  of  the  Mississippi  River,  as  men- 
tioned in  your  request,  it  would  carry  the  boundary  line  to 
the  center  line  of  the  river  or.  to  the  middle  channel  there 
of.  However,  referring  to  that  case,  we  note  that  the 
description  which  was  under  consideration  there  altered  the 
general  rule  as  to  the  definition  of  the  bank  of  the  river, 
be  quote  from  that  case  as  follows  (U.  S.  Sup.,  16  L.  Ed. 
p.  604,  1.  c.  608) s 

"The  town  of  St.  Louis  was  incorporated  in 
1809  by  the  common  pleas  court  of  St.  Louis 
county,  in  conformity  to  an  act  of  the  terri- 
torial legislature  passed  in  1808,  and  the  only 
contested  question  in  the  cause  is,  whether  the 
eastern  line  of  the  corporation  extends  to  the 
middle  thread  of  the  Mississippi  River,  or  is 
limited  to  the  bank  of  the  channel.  The  calls 
for  boundary  in  the  charter  are,  ’beginning  at 
Atolne  Roy’s  mill  on  the  bank  of  the  Mississ- 
ippi; then  running  sixty  arpents  west,  thence 
south  on  said  line  of  sixty  arpents  in  the 
rear,  until  the  same  comes  to  the  Barr ieu  Don- 
oyer;  thence  due  south  until  it  comes  to  the 
Sugarloaf;  then  due  east  to  the  Mississippi; 
from  thence  by  the  Mississippi,  to  place  first 
mentioned." 

"The  expression  used  in  the  designating  bound- 
ary on  the  closing  line  in  the  charter  Is  as  apt 
to  confer  riparian  rights  on  the  proprietor  of 
the  tract  of  seventy-nine  acres  as  the  call 
could  well  be,  unless  the  last  call  had  been 
for  the  middle  of  the  river." 
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In  this  description  there  was  a monument  on  the 
bank  of  the  Mississippi  River  but  the  last  course  v/as  "by 
the  Mississippi,"  It  v/as  on  account  of  this  course  that 
the  court  held  that  the  line  called  for  there  was  the 
middle  of  the  river.  Otherwise,  from  a reading  of  this 
opinion,  it  would  seem  that  the  court  would  have  held  the 
bank  of  the  river  to  have  been  the  east  boundary  of  the 
State  of  Missouri*  In  the  case  of  People  ex  rel.  v. 

Board  of  Supervisors,  125  111.  Rep.,  p.  1,  1.  c.  24,  this 
question  is  discussed  as  follows: 

"In  Howard  v,  Ingersoll , 13  How.  381,  one 
of  the  boundary  linos  between  the  State  of 
Georgia  and  the  ft ate  of  Alabama  is  des- 
cribed as  'running  thence  up  the  said 
River  Chattahoochee,  and  along  the  western 
bank  thereof,  to  the  great  bend  thereof, ' 
etc.  The  court,  in  speaking  of  this 
language  said:  ’*If  the  language  of  the 
article  had  been,  "beginning  on  the  west- 
ern bank  of  the  Chattahoochee,  and  running 
thence  up  the  riv ;r,u  and  no  more  had  been 
£ aid,  the  middle  of  the  thread  of  the 
river  ordinarily,  and  without  any  reference 
to  the  fact  that  Georgia  was  the  proprietor 
of  the  river,  it  would  have  been  said  to  be 
the  dividing  line  between  the  two  states. 

But  there  is  added,  "running  up  the  said 
river  Cha  tahooch.ee,  and  along  the  western 
bank  thereof."  This  last  controls  any  un- 
certainty there  may  be,  for  if  the  first 
callor  object  to  locate  the  line  is  the 
bank  of  the  river,  it  is  plain  that  the 
western  limit  of  Georgia,  on  and  along  the 
bank  of  the  river,  must  be  where  the  bank 
and  water  meet  in  its  bed,  within  the 
natural  channel  or  passage  of  the  river. ' 

* « * f4 

In  Vol.  8,  Am.  Jur.,  p.  764,  par.  27,  the  rule  is 
announced  as  follows: 

"The  courts  in  many  states  have  recognized 
a distinction  between  monuments  called  for 
as  locating  boundaries  on  land,  and  boundaries 
along  watercourses,  in  that  it  is  not  always 
practicable  to  locate  monuments  in  the 
channels  of  id  vers.  Accordingly,  the  rule 
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has  been  established  that  there  is  no 
presumption  that  monuments  mentioned  in 
a deed  as  occupying  the  bank  of  a river 
are  intended  by  the  parties  as  being  ex- 
actly located  and  as  standing  at  the 
water's  edge.  Instead  the  monuments  may 
be  referred  to  as  merely  indicating  the 
location  of  lines  which  intersect  the 
stream  and  which  should  be  continued 
beyond  the  monument  to  the  water's  edge. 
Therefore,  the  bounding  of  the  land  by 
lines  running  to  a stake  on  the  bank, 
and  thence  up  or  down  or  by  the  river,  or 
along  the  stream  'as  It  winds  and  turns,' 
to  another  monument  on  the  bank  has  been 
held  to  carry  the  line  to  the  center  of 
the  stream,  as  being  a description  made, 
according  to  the  intent  of  the  parties  of 
the  grant,  solely  for  the  purpose  of  con- 
venience and  certainty.  The  running  of  a 
boundary  line  by  courses  and  distances 
along  the  bank  of  a river  will  not  prevent 
the  water  from  being  the  boundary  In  accord- 
ance with  the  normal  rules  regulating 
boundary  lines  on  navigable  and  non-navigable 
rivers.  Indeed,  it  may  be  considered  a 
cenon  in  American  jurisprudence  that  where 
the  calls  in  a conveyance  of  land  are  for  two 
corners  at.  In,  or  on  a stream  or  its  banks 
and  there  Is  an 'intermediate  line  extending 
from  one  sxich  corner  to  the  other,  the 
stream  is  the  boundary,  unless  there  is 
something  which  excludes  the  operation  of 
this  rule  by  showing  that  the  intention  of 
the  parties  was  otherwise.  On  the  other 
hand,  it  has  been  held  that  where  the  lines 
are  run  from  object  to  object  along  the  bank 
of  a stream,  so  as  to  inclose  a given  quan- 
tity of  land,  the  grantee's  title  will  not  ex- 
tend to  the  center  of  the  streara,  although  the 
words  'down  the  creek'  are  used  in  describing 
the  direction  of  the  lines." 

Section  1S664,  R.  S.  Mo.  1939,  is  as  follows: 

"V/he never  a county  is  bounded  by  a water- 
course, It  shall  be  construed  to  be  the  middle 
of  the  main  channel  thereof;  and  range,  town- 
ship and  sectional  lines  shall  be  construed 
as  conforming  to  the  established  surveys." 
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This  section  would  be  some  authority  for  holding 
that  the  boundary  of  the  district  is  the  middle  of  the 
main  channel  of  the  river  if  the  description  read  ’‘bounded 
on  the  east  by  the  Mississippi  River.”  But,  since  the 
description  reads  "bounded  by  the  west  bank  of  the  Missi- 
ssippi River”  and  in  view  of  the  rule  announced  in  the 
Kansas  City  Power  and  Light  case,  we  think  that  the  boundary 
line  of  the  district  would  be  limited  to  the  bank  of  the 
river. 


CONCLUSION 


From  the  foregoing, ' we  are  of  the  opinion  that 
the  boundary  line  of  the  Illmo  Special  Road  District  on 
the  eastern  part  thereof,  which  is  described  as  the  ’Vest 
bank  of  the  Mississippi  River”  would  run  to  a point  that 
would  be  referred  to  in  the  popular  mind  as  the  place  where 
the  water’s  edge  is  ordinarily  found. 

Respectfully  submitted. 


TYRE  W*  BURTON 

Assistant  Attorney  General 


APPROVED: 


VANS:  C.  TR.URL0 

(Acting)  Attorney  General 


TWBjNS 


STATE  CONSERVATION  COMMISSION: 


Sections  15387  to  15390, 
inclusive,  R.  S.  Mo.  1939, 
are  valid  and  existing 
statutes  and  do  not  conflict 
with  the  authority  of  the 
State  Park  Board. 


,.n 

/ ~ February  28,  1941 

/ '' 

V 

Honorable  I*  T.  Bode,  Director 
State  Park  Board 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter 
of  same time  ago,  which  is  as  follows: 


"We  are  requested  to  provide  informa- 
tion regarding  the  application  of 
Article  5,  Chapter  129,  page  3675, 

Vol.  II,  Revised  Statutes  df  1929. 

"This  law  does  not  refer  to  the 
State  parks.  However,  persons 
interested  in  the  State  Park  Program 
have  made  inquiry  regarding  this  law 
and  have  asked  us  to  advise  with  them 
regarding  its  application,  and  we 
have  also  been  asked  to  help  plan 
county  parks . 

”ln  the  ©vent  this  law  is  now  effec- 
tive, the  principal  question  appears 
to  be,  does  the  county  court  actually 
have  the  authority  to  levy  the  five 
per  cent  tax  to  be  used  for  park  pur- 
poses? 

"An  opinion  regarding  Article  5 of 
Chapter  129  will  be  appreciated.  It 
Is  possible  that  this  law  might  afford 
some  help  to  the  State  Department  in 
that  counties  could  be  encouraged  to 
maintain  their  own  park  systems 
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Chapter  129,  Article  5,  referred  to  in  your 
letter  is  under  the  caption  of  "Parka,  Playgrounds  and 
Camping  Sites  in  certain  counties”  and  is  now  Article  9, 
Chapter  133,  Sections  15387  to  15390,  inclusive,  R.  S* 

Mo,  1939,  The  first  three  sections  relate  to  counties  of 
not  less  than  three  hundred  thousand  nor  more  than  six 
hundred  thousand  inhabitants.  The  first  section  authorizes 
such  counties  to  purchase  or  receive  gifts  or  donations  of 
lands  for  public  parks  and  playgrounds,  etc.  The  next 
section  empowers  the  courts  of  such  counties  to  appoint  a 
board  of  park  commissioners  and  outlines  their  duties. 
Section  15389  empowers  the  county  court  to  make  an  annual 
appropriation  for  the  maintenance  and  improvement  of  lands 
acquired  or  purchased. 

Sections  15387  to  15390,  inclusive,  were  passed  by 
the  Legislature  in  1925  (Laws  of  1925,  page  182) , Accord- 
ing to  the  population  restriction  it  does  not  appear  that 
these  sections  would  now  apply  to  any  county  in  the  State 
with  the  exception  of  Jackson  County,  There  is  no  record 
of  these  sections  having  been  repealed  or  having  been  passed 
upon  by  the  court  . They  are  therefore -valid  and  existing 
sections,  in  our  opinion,  unless  they  are  repealed  by  impli- 
cation, which  we  will  discuss  later  . 

Section  15390,  R*  S,  Mo,  1939,  was  formerly  Section 
14268,  R.  S.  Mo,  1929,  It  was  enacted  in  1927  by  the  Legis- 
lature In  a single  section  (Laws  of  1927,  page  141)  . It  is 
captioned  in  the  act:  “County  Courts:  Providing  That  County 
Courts  of  State  May  Set  Aside  5 Per  Cent  of  Revenue  for 
Purchase  of  County  Parks,"  The  section  is  as  follows: 


“County  courts  in  all  counties  in  the 
state  of  Missouri  may  set  aside  five 
per  cent  (5$)  of  the  county  revenue 
fund  for  the  purchase  of  county  parks 
and  the  maintenance  thereof;  titles 
to  land  purchased  shall  be  taken  in 
the  name  of  the  county,  and  each  court 
is  authorized  to  set  aside  a suffici- 
ent amount  each  year  for  the  mainte- 
nance of  said  parks  when  purchased,” 


We  do  not  find  that  it  has  ever  been  repealed  or  passed 
directly  upon  by  any  court. 
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The  decision  in  Vroomen  v.  St,  Louis,  337  Mo.  933, 
does  not  refer  to  the  section  quoted  supra,  but  discusses 
fully  the  power  of  the  city  to  construct  parks  foiS  public 
purposes  and  the  taxing  power  of  counties  under  Section  1 
of  Article  X of  the  Constitution  of  Missouri, 

We  are  of  the  opinion  that  Section  15390  is  a 
valid  and  existing  law  and  the  county  courts  of  the  State 
may  act  under  the  same,  provided,  that  the  fund  of  five 
per  cent,  of  course,  does  not  violate  the  constitutional 
limitation  with  reference  to  assessing  and  collecting  taxes. 

As  to  whether  or  not  sections  are  repealed  by  impli- 
cation, direct  or  otherwise,  it  is  necessary  to  consult 
Sections  15328,  15329  and  15330,  H.  S,  Mo,  1939,  These 
sections  were  passed  in  1937  (Laws  of  1937,  page  520) , The 
first  two  sections  create  a state  park  board  and  define  the 
powers  and  duties  of  said  board.  The  last  section  repeals 
all  laws  in  conflict  with  the  same.  Hie  terms  of  the 
sections  do  net  reveal  any  conflict  in  the  duties  of  the 
State  Park  Board  and  Sections  15387  to  15390,  inclusive,  V/© 
think  the  sections  can  be  considered  in  pari  materia  and 
without  conflict. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 


APPROVED*. 


••VANE  C . THfJRLO  ’ 

(Acting)  Attorney-General 


OWNS CP 


CRIMINAL  COSTS:  Where  two  defendants  are  tried  jointly 

on  murder  and  one  was  convicted  and  one 
acquitted  the  state  mus^  pay  witness  fees 
of  defense  witness  on  acquittal  but  not 
on  a conviction. 


July  9,  1941 


Honorable  Paul  Boone 
Prosecuting  Attorney 
Ozark  County 
Gainesville,  Missouri 

Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion 
dated  June  23,  1941,  which  reads  as  follows: 


,rI  would  appreciate  your  opinion  on 
the  following  questions  relative  to 
criminal  costs. 


’’First:  A murder  case  was  tried 
and  disposed  of  In  this  county  in 
January,  1940,  resulting  in  the 
conviction  of  one  defendant  of 
first  degree  murd er,  and  a directed 
verdict  of  not  guilty  as  to  the 
other  defendant,  they  being  charged 
jointly  in  the  information.  Upon 
appeal  to  the  Supreme  Court  the  con- 
viction was  affirmed,  ^he  fee  bill 
has  not  yet  been  made,  but  when  com- 
pleted should  it  be  signed  by  my 
predecessor  in  office  who  prosecuted 
•the  case  to  final  disposition,  or 
should  I sign  the  fee  bill  as  the 
present  Prosecuting  Attorney? 

’’Second:  In  the  above  mentioned 
case,  one  defendant  being  convicted 
and  the  other  being  acquitted,  for 
what  part  of  the  cost  Incurred  on 
part  of  the  defendants  Is  the  State 
liable,  the  subpoenas  showing  the 
witnesses  were  directed  to  appear  in 
behalf  of  both  of  the  defendants? 

nThe  fee  bill  is  now  being  made  and 
I would  appreciate  your  opinion  as 
soon  as  conveniently  possible." 


Honorable  Paul  Boone  -2-  July  9,  1941 

')•  " 

/ ■ 1 

Section  4220,  R.  S,  Missouri  1939,  reads  as  fol- 
lows* 


"Whenever  any  person  shall  he  con- 
victed of  any  crime  or  misdemeanor 
he  shall  he  adjudged  to  pay  the 
coats,  and  no  costs  incurred  on  his 
part,  except  fees  for  hoard,  shall 
he  paid  hy  the  state  or  county.” 

Under  this  section  when  a person  is  convicted  of 
any  crime  or  misdemeanor,  he  must  pay  the  costs  and  neither 
the  state  nor  county  is  compelled  to  pay  the  costs  incur- 
red on  his  part  except  fees  for  board.  Under  this  section 
witnesses  subpoenad  hy  the  defendant  must  look  to  the  de- 
fendant to  receive  their  witness  fees  where  the  defendant 
has  been  convicted  either  of  a felony  or  misdemeanor# 

Section  4221,  R.  S,  Missouri  1939,  reads  as  fol- 
lows s 


"In  all  capital  cases  in  which  the 
defendant  shall  be  convicted,* and 
in  all  cases  In  which  the  defendant 
shall  be  sentenced  to  Imprisonment 
in  the  penitentiary,  and  in  cases 
where  such  person  Is  convicted  of 
an  offense  punishable  solely  by 
Imprisonment  In  the  penitentiary, 
and  Is  sentenced  to  imprisonment 
in  the  county  Jail,  workhouse  or 
reform  school  because  such  person 
•is  under  the  age  of  eighteen  years, 
the  state  shall  pay  the  costs,  if  the 
defendant  shall  be  ■unable  to  pay  them, 
except  costs  Incurred  on  behalf  of 
defendant.  And  In  all  cases  of 
felony,  when  the  Jury  are  not  per- 
mitted to  separate,  it  shall  be  the 
duty  of  the  sheriff  in  charge  of 
the  Jury,  unless  otherwise  ordered  by 
the  court,  to  supply  them  with  board 
and  lodging  during  the  time  they  are 
required  by  the  court  to  be  kept  to- 
gether, for  which  a reasonable  com- 
pensation may  be  allowed,  not  to 
exceed  two  dollars  per  day  for  each 
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Juryman  and  the  officer  in  charge; 
and  the  same  shall  be  taxed  as  other 
costs  in  the  case,  and  the  state 
shall  pay  such  costs,  unless  in  the 
event  of  conviction,  the  same  can 
be  made  out  of  the  defendant.” 

Under  the  above  section  where  the  defendant  has 
been  convicted  in  a capital  case,  or  has  been  sentenced  to 
imprisonment  in  the  penitentiary,  or  In  cases  where  such 
person  is  convicted  of  an  offense  punishable  solely  by 
Imprisonment  In  the  penitentiary  but  has  been  confined 
elsewhere  on  account  of  his  age,  the  state  must  pay  the 
costs,  except  costs  incurred -by  the  defendant  and  in  cases 
where  the  defendant  is  insolvent.  Under  this  section  the 
state  is  not  required  to  pay  witness  fees  to  defense  wit- 
nesses. Witnesses  for  the  defendant  must  look  to  the  de- 
fendant for  their  fees. 

Section  4222,  R.  3.  Missouri  1939,  reads  as  fol- 
lows; 'M 

"When  the  defendant  is  sentenced  to 
imprisonment  in  the  county  jail,  or 
to  pay  a fine,  or  both,  and  is  unable 
to  pay  the  costs,  the  county  in  which 
the  indictment  was  found  or  infor- 
mation filed  shall  pay  the  costs, 
except  such  as  were  incurred  on  the 
part  of  the  defendant.” 

Under  this  section  the  county  must  pay  the  costs 
where  the  punishment  is  Imprisonment  in  the  county  jail 
or  a fine  and  not  imprisonment  in  the  penitentiary. 

Section  4223,  R.  S.  Missouri  1939,  reads  as  fol- 
lows: '■  "■■■>  ' 

”In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  the  state;  and 
in  all  other  trials  on  indictments  or 
information,  if  the  defendant  is  ac- 
quitted, the  costs  shall  be  paid  by 
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the  county  In  which  the  indictment 
was  found  or  information  filed, 
except  when  the  prosecutor  shall 
be  adjudged  to  pay  them  or  it  shall 
be  otherwise  provided  by  law.” 

Under  this  section  in  case  a defendant  is  acquitted 
on  a charge  in  which  the  punishment  is  solely  in  the  peni- 
tentiary, the  costs  must  be  paid  by  the  state.  In  all 
other  cases,  such  as  graded  felonies  upon  an  acquittal, 
the  costs  shall  be  paid  by  the  county  unless  the  prosecutor 
or  prosecuting  witness  is  adjudged  to  pay  the  costs.  Un- 
der this  section  the  state  and  county  must  pay  the  witness 
fees  of  both  the  state  and  the  defendant,  and  In  case  the 
county  Is  liable,  the  county  must  pay  both  the  state  and 
defense  witness  fees.  The  above  section  was  construed  in 
the  case  of  State  v,  Hackmann,  257  S,  W,  457,  par*  3, 
where  the  court  said: 

* # Prom  the  record,  in  the  case 
before  us,  it  can  be  determined 
whether  the  jury  ever  reached  the 
question  of  manslaughter  at  all. 

They  may  have  found  that  therd  was 
no  manslaughter  in  the  case,  and 
yet  returned  the  verdict  which  was 
returned.  To  our  mind  the  statute 
Itself  Is  clear  and  plain.  In  fix- 
ing the  cases  .for  which  the  state 
shall  be  liable  for  costs,  in  that 
it  says : 

"♦In  all  capital  cases,  and  those 
In  which  imprisonment  In  the  peni- 
tentiary Is  the  sole  punishment  for 
the  offense,  if  the  defendant  is  ac- 
quitted, the  costs  shall  be  paid  by 
the  state,’ 

"Note  the  italicized  language  ’If 
the  defendant  Is  acquitted,’  In 
such  a cage  it  cannot  be  well  said 
that  the  charge  in  the  information 
is  not  the  basis  for  fixing  the 
liability  of  the  state.  The  statute 
is  speaking  of  certain  offenses,  and 
says,  if  the  defendant  Is  acquitted 
of  such  offenses,  then  the  state  shall 
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pay  the  coots.  It  (the  statute) 
says  nothing  about  what  might  occur 
during  the  trial.  It  Is  dealing 
with  the  Issues  made  by  the  plead- 
ings, In  this  case  the  pleading 
upon  the  part  of  the  state  makes 
the  Issue  that  defendant  Is  guilty 
of  murder  In  the  first  degree.  His 
plea  of  not  guilty  puts  that  charge 
in  issue.  Upon  such  issue  it  can- 
not be  said  that  the  state  can 
refuse  to  pay  the  costs.  Let  the  writ 
be  mad©  absolute.  It  is  so  ruled. 

"All  concur." 

Under  the  above  opinion  the  question  as  to  the 
payment  of  the  costs  between  the  state  and  county  depends 
upon  the  charge  upon  which  the  defendant  is  acquitted, 
and  even  though  a manslaughter  instruction  was  given  in 
the  trial  of  the  case,  the  acquittal  is  construed  to  be 
an  acquittal  of  the  charge  contained  in- the  indictment 
or  information  which  was  in  the  above  opinion  murder  in 
the  first  degree. 

Section  13420,  R.  S,  Missouri  1939,  partially 
reads  as  follows : 

"Witnesses  shall  be  allowed  fees 
for  their  services  as  follows: 

For  attending  any  court  of  record, 
reference,  arbitrators,  eommiss loner, 
clerk  or  coroner,  at  any  inquest  or 
inquiry  of  damages,  within  the  county 
where  the  witness  resides,  each  day, 

$1.50.  .For  like  attendance  out  of 
the  county  where  witness  resides, 
each  day,  $2.00.  For  traveling 
each  mile  In  going  to  and  returning 
from  the  place  of  trial,  ,05,  For 
attending  before  a Justice  of  the 
peace,  each  day,  $1.00.  For  travel- 
ing each  mile  In  going  to  and  return- 
ing from  the  place  of  trial  before 
a justice  of  the  peace,  .05,  * " 
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The  Supreme  Court  of  this  state  In  construing 
the  mileage  as  set  out  In  the  above  section  In  the  case 
of  State  ex  rel,  v.  Wilder,  196  Mo.  418,  1*  c.  430,  said* 

HIt  will  not  be  seriously  contended 
that  the  subpoenas  in  this  cause 
which  are  alleged  to  have  been  served 
upon  the  witnesses  at  their  places  of 
residence  in  a foreign  State  were  of 
any  force  or  vitality.  A subpoena 
Issued  from  the  courts  of  this  State 
cannot  have  any  extraterritorial 
operation,  hence  the  service  of  the 
subpoenas  of  the  witnesses  whose 
claims  for  mileage  are  Involved  in 
this  proceeding  in  another  State  were 
mere  nullities  and  of  no  obligatory 
force  upon  the  vjitness.es  to  obey  the 
command  contained  in  the  subpoena. 

The  rules  of  law  applicable  to  this 
subject  were  fully  discussed  and  an- 
nounced in  State  ex  rel.  v.  Seibert, 

130  Mo.  202,  by  the  Court  in  Banc. 

There  were  two  opinions  in  that  case, 
but  upon  the  proposition  that  pro- 
cess served  beyond  the  limits  of  this 
State  were  of  no  force  and  effect, 
there  was  no  division  of  opinion. 

SHERWOOD,  J., .in  that  case.  In  treat- 
ing of  process,  thus  announced  the 
law*  »When  the  Legislature  treats 
of  process  and  its  service  and 
recognizances,  it  will  be  Intended 
that  such  process  can  only  be  served 
within  this  State  and  that  such 
recognizances  only  possess  obligatory 
force  within  its  borders.  Neither 
process  nor  recognizances  can  have 
any  extraterritorial  operation,  ■»  * ,T 

Also,  at  page  432,  the  court  saids 

’’There  is  a marked  distinction 
between  a witness  who  has  been  duly 
subpoenaed  or  recognized  in  this 
State  and  one  upon  whom  the  process 
was  served  at  his  place  of  residence 
in  a foreign  State.  In  the  first 
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place,  the  service  of  the  subpoena 
In  the  foreign  State  Is  of  no  force 
and  effect,  and  is  just  the  same  as 
If  no  process  at  all  had  been  served, 
and  the  witness  under  that  sort  of 
service  might  return  to  this  State 
and  would  not  by  reason  of  it  be 
subject  to  the  compulsory  process 
of  attachment.  But  on  the  other 
hand,  a non-resident  witness  who 
is  duly  and  legally  served  with  a 
subpoena  in  this  State,  while  no 
compulsory  process  could  be  issued 
for  him  to  his  place  of  residence 
in  a foreign  State,  yet  if  he  should 
return  to  this  State  he  would  be  sub- 
ject to  such  compulsory  process  the 
same  as  any  other  witness  residing 
in  the  State,  hence  it  may  very  well 
be  argued  that  the  non-resident  wit- 
ness who  has  been  duly  served  in  this 
State  with  process,  attends  the  trial 
of  a cause  in  obedience  to  the  com- 
mands of  such  subpoena,  for  the  very 
reason  that  the  moment  he  visits  this 
State,  it  matters  not  how  far  distant 
from  the  place  of  trial,  he  could  be 
compelled  to  obey  the  process  so 
served  upon  him.  % service  of  the 
process  in  this  State,  while  the 
court  was  powerless  to  compel  obedience 
to  it,  as  long  as  the  witness  remained 
in  a foreign  State,  yet  the  court  did 
acquire  such  jurisdiction  over  the  per- 
son of  the  witness  as  to  enable  it  to 
compel  obedience  to  the  commands  of  such 
process  in  any  county  of  this  State 
where  the  witness  may  be  found,  hence 
the  witness  who  has  been  served  with 
process  in  this  State,  though  a res- 
ident of  a foreign  State,  who  attends 
the  trial,  may  very  appropriately  say 
to  the  court  that  he  did  not  care  to 
be  deprived  of  his  liberty  in  visiting 
the  State  when  occasion  required  in 
order  to  avoid  the  issuance  and  ser- 
vice of  compulsory  process,  therefore, 

I am  here  and  have  traveled  from  my 
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residence  In  a foreign  State  In 
{obedience  to  the  process  which  was 
{properly  and  legally  served  upon 
{me  In  this  State.  It  follows  un- 
^der  such  circumstances  as  was  ruled 
-in  State  ex  rel.  v.  Seibert,  supra, 

^the  State  could  not  be  heard  to 
{complain  that  a witness,  though 
{living  in  another  State,  had  obeyed 
{the  commands  of  Its  process  and  sub- 
mitted to  the  Jurisdiction  of  the 
court  by  reason  of  the  proper  and 
legal  service  of  it  in  this  State. 

* -if-  it  * it  -:*■  it  it  -:£•  it  -:$•  " 

Under  the  holding  in  the  above  case  it  was  to  the 
effect  that  service  of  a subpoena  outside  of  the  state  was 
a nullity,  but  if  the  witness  had  been  served  Inside  the 
state  and  later  appeared  at  the  trial  of  the  case  from  his 
place  of  residence  In  a foreign  state,  he  should  be  entitled 
to  his  mileage.  The  latter  holding  followed  the  case  of 
State  ex  rel.  v.  Seibert,  130  Mo.  202. 

at 

Section  4239,  R.  S.  Missouri  1939,  reads  as  follows? 

C\  ' ‘ ‘ 

"When  a fee  bill  shall  be  certified 
to  the  state  auditor  for  payment, 
the  certificate  of  the  judge  and 
prosecuting  attorney  shall  contain 
a statement  of  the  following  facts? 

That  they  have  strictly  examined  the 
bill  of  costs;  that  the  defendant 
v-ras  convicted  or  acquitted,  and  if 
convicted,  the  nature  and  extent  of 
punishment  assessed,  or  the  cause 
continued  generally,  as  the  case 
may  be;  that  the  offense  charged 
is  a capital  one,  or  punishable 
solely  by  Imprisonment  In  the  peni- 
tentiary, as  the  case  may  be;  that 
the  services  were  rendered  for  which 
charges  are  made,  and  that  the  fees 
charged  are  expressly  authorized  by 
law,  and  that  they  are  properly  taxed 
against  the  proper  party,  and  that 
the  fees  of  no  more  than  three  wit- 
nesses to  prove  any  one  fact  are  al- 
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lowed.  In  cases  in  which  the  de- 
fendant is  convicted,  the  judge  and 
prosecuting  attorney  shall  certify, 
in  addition  to  the  foregoing  facts, 
that  the  defendant  is  insolvent,  and 
that  no  costs  charged  in  the  fee 
hill,  fees  for  hoard  excepted,  were 
incurred  on  the  part  of  the  defendant." 

The  wording  in  this  section  is  plain  and  unam- 
biguous and  is  not  subject  to  construction.  It  plainly 
states,  "w  * the  certificate  of  the  judge  and  prosecuting 
attorney  * ■*."  If  it  had  been  the  Intention  of  the 

Legislature  that  the  prosecuting  attorney  who  tried  the 
case  should  make  the  certificate,  it  would  have  been  so 
written  in  the  section,  but  It  plainly  scays  In  ordinary 
words,  "prosecuting  attorney"  and  does  not  say  "ex-prose- 
cuting attorney." 

The  Supreme  Court  of  this  state  In  the  case  of 
Artophone  Corporation  v.  Coale,  153  S.  W.  (2d)  343,  pars. 
2-4,  said: 

at 

n x Of  Course  ’The  primary  rule 
of  construction  of  statutes  Is  to 
ascertain  the  lawmakers’  Intent, 
from  the  words  used  If  possible; 
and  to  put  upon  the  language  of 
the  Legislature,  honestly  and 
faithfully,  its  plain  and  ration- 
al meaning  and  to  promote  its  ob- 
ject and  "the  manifest  purpose  of 
the  statute,  cons id  red  historical- 
ly," is  properly  given  consideration.1 
Cummins  v.  Kansas  ^Ity  Public  Service 
Co.,  334  Mo.  672,  684,  66  S*  W.  2d 
920,  925  (7-10) . * * * * * ;•  » 

In  the  above  section  It  clearly  shows  the  In- 
tention of  tho  Legislature  that  the  present  judge  at  the 
time  of  the  certificate  and  the  present  prosecutor  at  the 
time  of  the  certificate  should  examine  and  certify  the 
fee  bill.  The  above  Bection  also  specifically  states 
"that  the  fees  charged  are  expressly  authorized  by  law," 
which  would  be  the  fees  of  witnesses  for  the  defendant 
when  there  Is  an  acquittal  as  set  out  in  Section  4223, 
supra. 
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In  your  request  you  state  that  two  defendants 
were  charged  Jointly  In  the  Information  and  that  one  was 
finally  convicted  and  one  was  acquitted  on  a directed 
verdict.  We  are  assuming  that  both  defendants  were  tried 
In  the  same  case.  In  Cases  where  a witness  Is  summoned  to 
appear  In  more  than  one  case  at  the  same  time  and  same 
place  he  would  only  be  entitled  to  witness  fees  In  one 
case  under  Section  13420,  supra,  and  If  he  shall  claim 
fees  for  attending  in  two  or  more  cases  on  the  same  day 
at  the  same  place,  he  shall  not  be  allowed  any  fees  that 
day.  According  to  Section  13420,  supra,  which  partially 
reads  as  follows: 

■»  but  witnesses  attending  in 
more  than  one  case  on  the  same  day 
and  at  the  same  place  shall  only 
be  allowed  fees  in  one  case;  and 
any  witness  who  shall  claim  fees 
for  attendance  In  two  or  more  cases 
on  the  same  day  and  at  the  same 
place  shall  not  he  allowed  any  fees 
that  day.  •»  * * -:s-  n 


CONCLUcjlOH 

In  view  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  where  one  defendant  was  convicted, 

In  a murder  case,  the  state  should  pay  all  costs#  but  the 
state  should  not  gay  any  of  the  costs  incurred  by  the  de- 
fendant with  the  exception  of  toard*  Therefore,  under 
Sections  4220  and  4221,  supra,  defense  witnesses,  in  a 
murder  ease  in  which  there  Is  £ conviction  by  the  state, 
must  look  to  the  defendant  for  their  fees*  Of  course,  if 
the  defendant  Is  solvent  upon  q conviction,  the  state  must 
not  pay  the' costs,  but  the-c-os-vs  must  be  paid  by  the  person 
convicted. 


It  Is  further  the  opinion  of  this  department  that 
where  one  of  the  defendants  was  acquitted  upon  a charge  of 
murder  by  way  of  a directed  verdict  as  set  out  In  your  request, 
the  state  Is  liable  for  all  costs,  both  witnesses  for  the  state 
and  for  fees  allowed  witnesses  for  the  def^  se  except  in  cases 
where  the  prosecutor  shall  be  adjudged  to  pay  them,  here- 
fore,  the  state  Is  only  liable  for  defendant’s  witness  fees 
in  the  case  of  acquittal  on  a charge  of  murder  and’  is  only 
liable  for  the  witness  fees  of  state  witnesses  In  case  of  a 
conviction  on  a charge  of  murder  where  the  defendant  Is 


Hon,  Paul  Boone 


11- 


July  9,  1941 


Insolvent, 

It  Is  further  the  opinion  of  this  department  that 
the  fee  bill,  when  examined  and  certified,  should  be  signed 
by  the  present  Judge  of  the  court  and  the  present  prose- 
cuting attorney  of  the  county  and  not  by  an  ex- judge  or 
ex- prosecuting  attorney  who  participated  in  the  recent 
trial  of  the  cause. 

It  Is  further  the  opinion  of  this  department  that 
when  a witness  has  been  subpoenad  on  two  or  more  cases  at 
the  same  place  And  at  the  same  time  he  is  only  entitled  to 
fees  for  attendance  as  a witness  for  one  day's  attendance 
and  if  he  claims  witness  fees  on  more  than  one  case  for  the 
same  day  at  the  same  place  he  Is  not  entitled  to  any  wit- 
ness fees  whatsoever. 


Respectfully  submitted 


W,  J.  BURKE  - 
Assistant  Attorney  General 


APPROVED: 


VAIIE  C.  THURLO 

(Acting)  Attorney  General 

WJBsDA 


BOARD  OF  PHARMACY:  It  is  illegal  to  use  the  words  "Drug 

Sundries"  as  a sign  without  licensed 
pharmactists  in  charge;  a license 
cannot  be  reinstated  when  revoked* 
but  applicant  may  apply  for  new  license. 


September  10,  1941 


Honorable  Charles  K.  Bohrer,  Secretary 
State  Board  of  Pharmacy 
Best  Plains,  Missouri 


Dear  bir: 


Sometime  ago  you  submitted  to  this  department  for 
an  official  opinion  two  questions  pertaining  to  the 
Board  of  Pharmacy*  The  facts  relating  to  your  first 
question  aro  as  follows: 


"Throughout  the  state,  wo  have  a number 
of  stores  operating  as  Drug  Sundry  Stores . 
In  some  instances,  their  signs  do  not 
stress  the  word  ’Drug'  over  any  other 
word  in  the  sign,  while  in  a number  of 
instances  the  word  ’Drug’  appears  in 
much  larger  letters  than  tho. other 
wora-a.  on  the  sign*  One  instance  of 
this  is  in  Bxcelsior  Springs  where  a 
man  operates  a store  of  this  type  cn 
the  front  of  which  he  has  a He on  sign 
carrying  the  words  1 Adams  Drug  Sundries, ' 
with  the  'Adams’  above  the  word  'Drug' 
and  ' Sundries ' below  the  word  'Drug'* 

Both  the  top  and  lower  v/ords  are  in 
small  characters,  and  are  not  very 
brilliantly  illuminated,  while  the  word 
'DRUG'  is  In  much  larger  li  tters,  and 
Is  very  brilliantly  lighted,  so  that  at 
a distance  all  of  these  words  that  are 
readable  Is  the  word  'Drug,'  be  have 
had  considerable  trouble  with  s tores 
of  this  type,  and  quite  a few  complaints 
from  legitimate  drug  stores  concerning 
this  typo  of  advertising,  and  we  would 
like  an  opinion  from  your  department  as 
to  whether  or  not  the  uso  of  the  Word 
'Drug  .Sundries'  Is  in  any  way  a violation 
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of  the  Pharmacy  Law,  Also  as  to  the 
use  of  this  term,  when  the  word.  'Drug* 
does  stand  out  over  any  other  word  in 
the  term, 

"We  find  that  in  most  stores  of  this 
type  they  are  selling  some  items  in 
violation  of  the  Pharmacy  Law,  and,  of  “ 
course,  we  insisted  that  they  discontinue 
these  practices,  and  at  the  present  we 
have  been  successful  in  this  regard,” 


We  have  made  diligent  search  of  the  statutes,  inde- 
pendent  of  the  chapter  and  article  relating  solely  to 
the  Board  of  Pharmacy,  and  we  find  no  statute  under  Crimes 
and  Punishments  that  prohibits  the  using  of  signs  such  as 
f,Adams  Drug  Sundries”  in  the  manner  in  which  you  outline 
in  your  letter.  The  only  section  which  we  shall  consider, 
and  which  might  be  relevant,  is  Section  10020,  R.  S.  Mo, 
1939,  which  is  as  follows: 


”It  shall  be  unlawful  for  any  person 
not  legally  licensed  as  a pharmacist 
to  take,  use  or  exhibit  the  title  of 
pharmacist,  or  licensed  or  registered 
pharmacist,  qr  the  title  druggist  or 
apothecary,  or  any  other  title  or  de- 
scription of  like  import,” 


This' section  has  never  been  construed  by  the  courts, 
but  we  find  a somewhat  similar  section  in  purport  in  the 
State  of  New  York,  (People  v.  Bernstein,  261  N , Y,  S. 
381)  The  section  in  that  state  reads  as  follows,  1.  c. 
382: 


"No  person  or  corporation  shall  here- 
after carry  on,  conduct  or  transact 
business  under  a name  whi ch  contains 
as  a part  thereof  the  words  'drugs’, 
'medicines*,  'drug  store*  or  'pharmacy*. 
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or  similar  terms  or  combinations  of 
terms#  or  in  any  manner  by  advert  Is  ement 
circular.  poster,  sign  or  otherwise 
describe  or  refer  to  the  place  of 
business  conducted  by  such  person  or 
Corporation  by  the  terms  ’ drugs* , 
medicines’ , ’drug  store’  or  pharmacy . * 

» "•»  V -»  ” — — — 


Section  10020,  quoted  supra,  v/hich  was  formerly 
Section  13154,  R.  S.  Mo.  1929,  was  amended  in  1939,  Laws 
of  Missouri,  1939,  page  375.  We  do  not  find  that  it  was 
amended  in  such  a manner  as  would  have  any  effect  on  the 
question  which  you  present.  ' . 

In  the  decision  of  People  v.  Bernstein,  261  N.  Y . S, 
381,  the  statute  quoted  above  was  under  consideration. 

Due  to  the  fact  that  the  wording  of  the  Missouri  statute 
and  the  hew  York  statute  was  so  vastly  different,  it  v/111 
not  aid  us  materially  in  the  question  under  consideration 
except  in  so  far  as  the  word  "sundries"  may  be  concerned. 
In  discussing  the  word  "sundries,"  the* court  said,  1.  c. 
384* 


"While  these  articles  may  be  sold  by  an 
unlicensed  person,  they  may  not  be  adver- 
tised for  sale  under  the  generic  terms 
interdicted  by  section  1355.  They  may 
not,  therefore,  be  advertised  under  the 
generic  words  ’drugs*  or  ’medicines.* 

The  placing  of  the  word  ’sundries’  after 
the  word  ’drug’  does  not  save  from  the 
inhibition  of  the  statute.  The  statute 
prohibits  the  use  of  the  word  'drugs’  or 
’medicines’  'in  any  manner  by  advertise- 
ment,’ moreover,  the  word  ’sundries’ 
means  miscellanies  or  various  items  which 
may  be  considered  together,  without  being 
separately  specified  or  identified.  The 
statutory  violation  Is  made  more  clear 
by  transposing  the  words  ’drug  sundries.’ 
They  would  then,  in  meaning  advertise 
’various  miscellaneous  unspecified 
drugs’,  a form  of  advertising  within 
the  ban  of  the  statute  in  a store  con- 
ducted by  an  unlicensed  person," 
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And  again,  at  1,  c,  385 i 


’’This  unlicensed  defendant  violated 
Section  1355  in  his  advert! ament 
which  used  the  word  'drugs'  in  the 
phrase  'drug  sundries,'  even  though 
he  be  referring  to  articles  which  he 
is  permitted  to  sell  under  the  statute, 
but  which  statute  limits  his  privilege 
to  sell  them  by  requiring  him  to  avoid 
the  use  of  the  word  fdrug'  so  that  the 
public  may  not  be  misled  into  thinking 
that  he  is  a licensed  pharmacist  or 
druggist.  The  statute  confines  him  to 
the  advertising  of  the  sale  of  these 
articles  in  schedule  C of  section  1364 
by  their  Individual  names," 


The  statute  prohibits  anyone  unlicensed  as  a 
pharmacist  to  use  or  exhibit  the  title  of  "Druggist," 

It  is  possible  that  by  the  term  "drug  sundries,"  the 
public  might  be  misled  to  think  that  such  a person  is 
a licensed  pharmacist  or  druggist*  and  hence  the  same 
would  constitute  a violation  of  Section  10020, 

As  stated  above*  the  courts  have  not  passed  on 
Section  10020,  but  we  are  of  the  opinion  that  the  statute 
is  broad  enough  to  cov6r  the  situation  as  you  present  it 
as  it  contains  the  further  provision  "or  description  of 
like  import." 


II* 


Your  second  question  relates  to  the  following 
matters: 


"The  other  matter  concerning  which  we 
would  like  to  have  an  opinion  is  that 
of  the  power  of  the  Board  to  take  action 
in  reinstating  a pharmacist  whose  license 
has  been  revoked  by  the  Board,  It  is 
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presumptive  that  the  Board  having  power  . 
to  revoke  a license,  they  should  have 
the  power  to  reinstate  such  licenses, 
and  we  find  some  record  of  the  Board 
having  done  this  in  the  past,  but  cannot 
find  any  specific  authority  to  take  action 
along  this  line.  We  have  recently  had 
a request  from  a man  whose  license  was 
revoked  9 years  ago,  for  a hearing  before 
the  Board  to  request  reinstatement  of  his 
license.  We  informed  this  man  that  we 
would  check  the  matter  to  your  office, 
and  act  according  to  your  advice  in 
this  matter. 

"Should  it  be  within  the  province  of  the 
Board  to  hold  such  a hearing,  we  presume 
that  it  should  be  necessary  for  him  to 
offer  competent  evidence  of  such  a nature 
that  the  Board  should  be  convinced  of  the 
fact  that  this  new  evidence  was  materially 
in  his  favor  before  we  could  act  favorably 
on  his  ease,  or  could  the  Bo^rd  arbitrarially 
reverse  the  decision,  either  made  by  itself 
or  by  a former  Board,  if  they  wore  convinced 
that  the  public  health  would  be  properly 
protected  by  reinstating  such  a person  as 
a pharmacist?  Should  the  Board  be  able 
to  follow  this  course  and  reinstate  a 
man  \vhose  license  has  been  revoked,  what 
fees  would  be  collectible  by  the  Board? 

For  example,  this  man  mentioned  previously, 
had  hl3  license  revoked  9 years  ago,  and 
it  hardly  seems  fair  to  pharmacists  who 
have  been  paying  their  renewal  fees  over 
that  period  to  reinstate  him,  if  possible, 
without  payment  of  the  renewal  fees  cover- 
ing that  period  of  time. 

"If  there  are  any  other  angles  to  either 
of  these  questions,  of  which  we  should  be 
informed,  we  would  appreciate  3uch  advice 
as  you  can  give  us.” 
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We  think  It  necessary  to  distinguish  between  power 
of  the  Board  to  reinstate  licenses  and  granting  to  an 
applicant  a new  license. 

There  is  a principle  of  law  laid  down  in  the  decision 
of  Garfield  v.  United  States  ex  rel.  Goldsby,  30  App. 

Cases  (D.  C.)  177,  1.  c,  183,  as  follows* 


"It  is  * * well  settled  * when  the 
judgment  or  discretion  of  an  executive 
officer  has  been  completely  exercised 
in  the  performance  of  a specific  duty, 
the  act  performed  is  beyond  his  review 
or  recall,  unless  power  to  that  ex- 
tent has  also  been  conferred  upon  him." 


Considering  the  provisions  of  Section  10007,  R.  S. 

Mo.  1939,  we  find  that  the  Board  of  Pharmacy  has  authority 
to  revoke  licenses  for  certain  reasons  and  under  certain 
conditions,  but  the  statute  is  silent  as  to  reinstating 
a license  once  it  is  revoked.  Therefore,  applying  the 
principle  mentioned  in  the  Garfield  decision  above,  it 
would  appear  that  the  authority  of  the  Board  to  reinstate 
a license,  once  it  has  been  revoked,  iB  beyond  the  review 
or  recall  of  the  Board, 

The  specific  instance  which  you  give  of  a former 
licensee  having  had  his  license  revoked  nine  years  ago 
wishing  to  have  a hearing  before  the  Board  for  reinstatement 
in  our  opinion  cannot  be  granted,  but  there  is  nothing 
in  the  statute  to  prevent  the  former  licensee  from  applying 
for  a new  license,  and  we  think  the  Board  would  have 
authority  to  proceed  in  its  discretion  to  consider  former 
licensee's  application  for  a license  as  pharmacist  under 
the  first  portion  of  Section  10007.  If  the  Board  now 
finds  that  none  of  the  disqualifications  of  the  former 
licensee,  as  contained  in  the  statute,  exist,  he  may  be 
granted  a license. 

The  provisions  of  the  statutes  relating  to  the 
revoking  of  a license  of  an  intoxicating  liquor  dealer 
state  that  such  revocation  is  final,  and  that  a licensee 
is  precluded  from  obtaining  another  license  for  two  years. 
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But,  as  stated  hereinbefore,  we  think  the  Board  of 
Pharmacy  has  such  authority  as  outlined  above  due  to 
the  fact  that  there  is  no  prohibition  in  the  statute. 

As  to  the  fees,  having  held  that  you  cannot 
reinstate  the  former  licensee  and  having  pointed  out 
the  procedure  in  event  he  files  a new  application,  we 
think  the  fee  question  is  eliminated  and  that  he  should 
only  pay  the  fees  which  are  necessary  to  be  paid  by  a 
new  applicant. 


He spect fully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO 

(Acting)  Attorney  General 


OWN  J VC 


CONSERVATION  COMMISSION : Headings  in  bold  type  may  be  inserted 
LEGISLATURES:  in  regulations  without  republication 

of  said  regulations. 


October  10,  1941 


/<w'7 


Mr.  I.  T.  Bode 
Director 

Conservation  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  Bode: 


FILE. 

/o 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  October  16,  which  reads 
as  follows: 


"We  have  checked  further  Into  the 
matter  of  adding  a ’catch  line* 
to  all  sections  in  the  wildlife 
and  Forestry  Code,  and  the  Secre- 
tary of  State’s  office,  where  all 
legislative  enactments  are  pre- 
pared for  publication  in  the  stat- 
utes, thinks  that  it  would  be  ad- 
visable for  us  to  have  an  official 
opinion  from  the  Attorney  General 
as  to  whether  or  not  it  would  be 
necessary  to  publish  our  entire 
Code  if  these  ’catch  lines’  are  in- 
serted. 

"This  is  the  matter  I called  you 
about  yesterday,  and  in  view  of 
the  fact  that  there  seems  to  be  a 
question  in  the  minds  of  several 
people  with  regard  to  the  insertion 
of  this  ’catch  line’,  we  would  ap- 
preciate it  If  you  would  let  us 
have  an  official  opinion  on  this 
matter  by  Monday  of  next  week  if 
possible," 
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The  presumption  has  always  been  that  the  bold  type 
heading  chapters,  sections,  etc.,  of  the  law  are  not  any 
part  of  the  law  and  have  no  bearing  on  the  law.  It  Is  mere- 
ly inserted  for  the  purpose  of  a quick  guide  or  reference, 
and  for  no  other  purpose. 

The  same  presumption,  of  course,  is  applicable  to 
rules  and  regulations  promulgated  by  the  Conservation  Com- 
mission of  the  State  of  Missouri. 

In  State  vs*.  Maurer,  Surkamp  and  Shortell,  255  Mis- 
souri 152,  1.  c.  160,  the  court  in  holding  such  bold  type 
shall  not  be  considered  in  construing  a statute  said* 

"I.  The  headings  of  chapters,  articles 
or  sections  are  not  to  be  considered 
in  construing  our  statutes;  these 
indicia  are  mere  arbitrary  designa- 
tions inserted  for  convenience  of 
reference  by  clerks  or  revisers,  who 
have  no  legislative  authority,  and 
are,  therefore,  powerless  to  lessen 
or  expand  the  letter  or  meaning  of 
the  law.  (Ferguson  v.  Gentry,  206 
Mo.  189,  195;  State  v.  Doerring,  194 
Mo.  398,  414;  Logan  v.  Fidelity  Co., 

146  Mo.  114,  122;  Huff  v.  Alsup,  64 
Mo.  51.)  This  observation  is  made 
preliminary ' to  a review  of  the  statutes 
upon  which  the  informations  are  based, 
on  account  of  references  in  the  major- 
ity opinion  of  the  Court  of  Appeals  to 
these  headings  as  aids  to  construction." 

Also,  in  Bell  Telephone  Company  v.  Drainage  District 
No.  8,  215  Missouri  Appeal  456,  1.  o.  458,  the  court  said: 

"There  is  another  reason  why  defen- 
dants must  fail  on  this  appeal,  and 
that  is  because  the  Act  of  1917, 
sections  10737  to  10741,  inclusive, 
nowhere  provides  for  the  removal  of 
telephone  wires.  The  act  describes 
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electric  wires,  transmission  wires 
and  trolley  wires*  The  headnote 
of  the  compiler  of  section  10739 
is  not  a part  of  the  law  and  In  no 
way  binding." 

Also,  Sections  685  and  686,  R.  S*  Missouri  1939, 
authorizes  the  revision  commission  to  prepare,  among  other 
things,  suitable  headnotes  to  indicate  briefly  the  subject 
matter  of  the  sections. 

We  are  unable  to  find  any  authority  for  inserting 
headings  in  the  session  acts.  The  presumption  is  that  such 
headings  in  bold  type  are  merely  inserted  by  the  Secretary 
of  State  for  the  convenience  of  the  public. 

Therefore,  it  is  the  opinion  of  this  Department  that 
since  the  bold  type  heading  for  such  regulations  merely  is  a 
guide  to  what  the  regulation  contains,  and  in  no  manner  shall 
be  taken  into  consideration  in  construing  said  regulation  that 
such  bold  type  heading  may  be  Inserted  before  such  regulations 
heretofore  published  without  republication  of  said  regulations. 


Respectfully  submitted. 


APPROVED} 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


VANE  G.  TPURLO 

(Acting)  Attorney  General 


ARHiiSAW 


CONSERVATION  COMMISSION:  Conservation  Commission  may  purchase 
PURCHASING  AGENT;  land  without  the  approval  of  the  pur- 

chasing agent. 


October  25,  1941 


r.  I.  T.  Code 
Director 

Conservation  Commission 
Jefferson  City,  Missouri 


Dear  Mr*  Bode: 


We  are  in  receipt  of  your  letter  requesting 
an  opinion  as  to  whether  the  Conservation  Commission 
is  required  to  obtain  the  approval  of  the  State  Pur- 
chasing Agent  when  desiring  to  purchase  land  for  ref- 
uge area. 

The  legislature  created  the  office  of  Purchas- 
ing Agent.  Chapter  105,  R.  S.  Missouri  1939,  provides 
what  the  duties  of  the  Purchasing  Agent  shall  be  and 
Section  14590,  R.  3.  Missouri-  1939,  provides  he  shall 
negotiate  all  leases  and  purchase  all  lands,  except  for 
such  departments  as  derive  their  power  to  acquire  lands 
from  the  Constitution  of  the  state. 

"The  purchasing  agent  shall  pur- 
chase all  supplies  except  print- 
ing,, binding  and  paper,  as  pro- 
vided for  in  chapter  120,  R.  3. 

1939,  for  all  departments  of  the 
stats,  except  as  in  this  chapter 
otherwise  provided.  He  shall 
negotiate  all  leases  and  purchase 
all  lands,  except  for  such  depart- 
ments as  derive  their  power  to 
acquire  lands  from  the  Constitution 
of  the  state.” 
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Such  a power  is  granted  the  Conservation  Commission 
of  Missouri  by  Section  16,  Article  14  of  the  Constitution  of 
Missouri.  This  constitutional  amendment  created  the  Con- 
servation Commission.  This  amendment  in  part  reads: 

“Said  Commission  shall  have  the 
power  to  acquire  by  purchase, 
gift,  eminent  domain,  or  otherwise, 
all  property  necessary,  useful  or 
convenient  for  the  use  of  the  Com- 
mission, or  the  exercise  of  any 
of  its  powers  hereunder,-”-  # 


There  is  a well  established  rule  of  statutory  construc- 
tion that  where  there  is  no  ambiguity  there  is  no  room  for  con- 
struction. We  find  no  ambiguity  or  conflict  in  those  two  pro- 
visions, one  a statutory  provision  and  one  a constitutional 
amendment . 

Therefore,  in  view  of  the  above  statutory  provision 
requiring  the  State  Purchasing  Agent  to  negotiate  all  leases 
and  purchase  of  land,  except  for  such  departments  which  derive 
such  power  to  purchase  land  by  a constitutional  amendment,  and 
the  constitutional  amendment  granting  such  power  to  the  Con- 
servation Commission  to  acquire  by  purchase,  gift,  eminent  do- 
main or  otherwise,  necessary  property,  it  is  the  opinion  of  this 
Department  that  any  purchase  of  land  by  the  Conservation  Com- 
mission does  not  need  the  approval  of  the  State  Purchasing  Agent. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


VAIS  C.  THURLO 

(Acting)  Attorney  General 
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STATE  PARK  BOARD:  Legal  tv  of  paying  salaries  of  technical  personnel 
APPROPRIATIONS:  out  of  accounts  other  than  personal  services. 


November  1,  1941 


This  will  acknowledge  receipt  of  your  letter  of 
October  22,  1941,  requesting  an  official  opinion,  which 
reads  as  follows: 


"Reference  is  made  to  the  instruc- 
tion of  the  State  Park  Board  at 
the  meeting  on  October  20th* that 
•an  opinion  be  rendered  as  to  the 
legality  of  paying  the  salaries 
of  technical  personnel  out  of  ac- 
counts other  than  personal  services’, 

"Reference  is  made  to  the  1941  Mis- 
souri Laws,  page  196,  Section  55 j 
also  page  222,  Section  84.  The  in- 
quiry is  - can  salaries  or  payment 
fox’  personal  services  be  paid  from 
the  following  appropriations: 

"B  - Additions  $35,000.00 

C - Repairs  and 

Replacements  $10,000.00 

D - Operations  $25,000.00 

"• $75,000  to  be  set  aside  for  the 
purpose  of  matching  federal  $PA 
funds  used  in  State  parks.’ 

"'$25,000  to  be  set  aside  for  the 
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use  of  securing  other  federal  aid 
services.* 

MWe  are  clear  on  the  matter  of  the 
payment  of  salaries  out  of  the  Per- 
sonal Service  Appropriation  of 
$75,000  and  clear  on  the  matter  of 
paying  for  any  necessary  extra  or 
emergency  labor  from  this  same  ap- 
propriation. In  this  request  we 
are  asking  for  an  opinion  on  the 
matter  of  the  payment  of  salaries, 
with  particular  reference  to  tech- 
nical personnel,  from  any  or  all 
of  the  five  appropriations  which 
were  made  for  the  State  Park  Board, 
in  addition  to  the  Personal  Service 
Appropriation. ” 


The  general  rule  in  construing  appropriation  acts  is 
that  they  shall  be  strictly  construed. 

59  C.  J.,  Section  401,  page  262  - 263,  reads  in  part 
as  follows: 


”An  appropriation  law  is  to  be  con- 
strued under  and  by  the  same  rules 
as  other  legislation.  Where  the 
intention  of  the  legislature  is 
plain  and  obvious,  there  is  no  room 
for  judicial  construction  of  an 
appropriation.  They  are  to  be  con- 
strued without  liberality  towards 
those  who  claim  their  benefits;  but 
are  not  to  be  construed  so  strictly 
as  to  defeat  their  manifest  objects. 
The  language  is  to  be  presumed  to 
have  been  used  in  its  natural  and  or- 
dinary meaning,  and  not  to  be  given 
a forced  and  unnatural  construction. 
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Otherwise,  an  appropriation  law  shall  be  construed 
under  the  same  rules  as  other  legislation.  The  language  ia 
presumed  to  have  been  used  in  its  natural  and  ordinary  mean- 
ing and  not  to  be  given  a forced  and  unnatural  construction. 
(State  v.  Seibert,  12  S.  W.  348.) 

This  appropriation  act.  Section  35,  Laws  1941,  pages 
196-197,  includes  four  subsections  namely.  A,  Personal  Service, 
B.  Additions,  C.  Repairs  and  Replacements,  and  I).  Operation. 
Since  you  state  that  no  construction  is  necessary  on  the  first 
of  these  provisions  namely,  A.  Personal  Service,  we  shall  com- 
mence with* 

B.  Additions.  This  provision  reads  a3  follows: 


"Including  labor,  supervision,  expen- 
ses, material  and  supplies  for  the 
erection  of  buildings,  fencing  and 
other  land  Improvement,  installation 
of  light  plants  and  water  supply  and 
for  operative  equipment,  including 
educational  and  recreational. equip- 
ment, household,  kitchen  and  dining 
room  equipment,  production  and  con- 
struction equipment  and  transportation 
and  conveying  equipment. ... .35,000.00" 


One  of  the  cardinal  rules  of  construction  is  that  a 
statute  should  be  construed  so  as  to  ascertain  and  give  effect 
to  the  legislative  intent  expressed  therein.  (State  ex  rel. 
P/abash  Ry.  Co.  et  al  v.  Shaln  et  al.,  106  S.  W.  (2d),  898-901.) 

Obviously,  it  was  the  intention  of  the  legislature  in 
passing  this  appropriation  act  that  all  personal  services  in- 
cluded under  A.  Personal  Service,  was  for  the  purpose  of  general 
all  around  maintenance  in  the  state  parks,  which  does  not  neces- 
sarily include  personal  services  for  new  work  or  additions. 
"Addition"  ia  usually  defined  as  something  added  or  annexed. 

Punk  & Wagnalla,  New  Standard  Dictionary  defines  it  as  "2.  Any- 
thing added;  an  annex,  accession;  as,  an  addition  to  a house, 
or  to  land  laid  out  in  lots,  as  in  a village."  As  used  In  this 
appropriation  act  for  state  parks,  it  apparently  was  intended  to 
mean  any  new  construction  as  specifically  mentioned  in  this  pro- 
vision. 
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Under  "Additions"  we  find  words  Including  "labor”  and 
"supervision”.  Judicial  interpretations  of  "labor"  have  in- 
cluded architects  or  other  skilled  men  superintending  work. 
The  case  of  Wandling  v.  Broaddus,  10  S,  W.  (2d)  651,  1,  c, 
655,  holds  that  "supervision"  is  "labor". 


"Defendant  contends  the  court  was 
in  error  In  admitting  in  evidence 
the  testimony  of  witnesses  to  the 
effect  that  plaintiff  supervised 
and  managed  certain  improvements 
made  at  the  home  of  Mrs*  G-allop, 
This  supervision  was  work  and 
labor,  and  was  clearly  admissible 
in  evidence  on  that  issue." 


Likewise,  in  the  case  of  Gaastra,  Gladding  & Johnson 
v.  Bishop's  Lodge  Co.,  299  Pac.,  347,  1.  c.  549,  the  court  said: 


"Many,  or  at  least  some,  of  -the  juris- 
dictions which  deny  to  an  architect 
a lien  for  his  services  do  so  upon  the 
conception,  as  above  stated,  that  his 
services  are  not  'labor'  within  the 
meaning  of  the  statute.  We  regard 
this  view  aS  obsolete  and  inconsistent 
with  that  liberal  construction  of  our 
mechanic's  lien  statutes  to  which  this 
court  is  committed.  Lyons  v.  Howard, 

16  N.M.  327,  117  ?.  842. 

"'The  appellants  say  the  lien  is  given 
only  to  a person  who  labors,  and  the 
architect  and  contractor  did  not  labor. 
If  they  did  not  labor,  what  word  will 
characterized  the  service  .they  furn- 
ished? When  the  architect  idealized 
the  structure  and  put  it  upon  paper, 
what  was  his  effort  if  not  labor? 

When  the  Master  sent  out  "other  seventy" 
to  do  his  work,  he  called  them  labor- 
ers.’ Williamson  v.  Hotel  Melrose, 

110  S.  C.  1,  34,  96  b.  E*  407,  415." 
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See  also  Cain  v.  Rea,  166  S,  E.  478,  1,  c.  480j 
United  States  v.  Shea-Adamson  Co.,  21  F.  Supp.  831-838. 

In  view  of  the  above  definitions  of  "addition"  and 
"labor",  and  taking  into  consideration  the  use  of  such  words 
in  this  appropriation  act  it  was  evidently  the  intention  of 
the  legislature  that  architects,  engineers,  supervisors  and 
all  such  other  labor  which  may  be  used  in  constructing  addi- 
tional buildings,  fencing,  other  land  improvements,  etc., 
may  be  paid  out  of  this  appropriation* 

The  next  provision  under  this  appropriation  act  to 
be  construed  Is  subsection  C. 


C*  Repairs  and  Replacements: 

"Including  buildings,  fencing,  roads, 
and  other  structures,  building  equip- 
ment, including  light  plant,  water 
supply  and  plumbing  and  othpr  opera- 
tive equipment,  educational  and  recre- 
ational equipment,  household,  kitchen 
and  dining  room  equipment,  production 
and  construction  equipment  (non-indus- 
trial), transportation  and  conveying 
equipment  and  structures,  and  other 
repairs  and  replacements  necessary  to 
maintain  and  operate  the  state  parks. 
..#10,000.00" 


It  Is  doubtful  if  any  personal  services  could  be  paid 
out  of  this  section  if  the  last  few  words  were  not  included 
therein  namely,  "and  other  repairs  and  replacements  necessary 
to  maintain  and  operate  the  state  parks."  It  is  common  know- 
ledge that  labor  is  a necessary  prerequisite  in  making  any  re- 
pairs. In  fact,  as  a general  rule  by  far  the  largest  part  of 
the  cost  of  any  repair  job  consists  of  labor. 

In  Barber- Asphalt  Co.,  v.  Hez.el,  56  S.  W.  449,  the 
court  In  defining  "repair"  said: 
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"*"To  repair”  means  to  restore  to  a 
sound  or  good  state  after  decay,  in- 
jury, dilapidation  or  partial  destrue- 

t i on  • •Jt  it  ^ •Hr  "if-  -it  * it  it  -it  -it  it  * ” 


Therefore,  since  personal  service  is  an  integral  part 
of  any  repair  job,  all  necessary  services  required  in  making 
such  repairs  in  the  state  parks  as  specified  in  this  section 
may  be  paid  out  of  this  appropriation. 

The  last  provision  or  section  under  consideration  is 

that  of: 


D.  Operation: 


"Including  general  expenses  includ- 
ing communication,  regulative  trans- 
portation of  things,  travel  in  and 
out  of  the  State,  travel  and  other 
general  expenses;  also  material  and 
supplies,  consisting  of  clothing  and 
dry  goods,  farm  and  garden  supplies, 
grounds  and  roadways  material  and 
supplies,  household  supplies,  laundry, 
cleaning  and  sanitation  supplies  and 
repairs  and  special  material  and 
supplies,  apd  for  bonds  for  account- 
able officers.. §25,000.00" 


Apparently,  this  appropriation  was  not  intended  to  in- 
clude any  personal  services  or  labor.  The  words  "and  repairs" 
are  Included  therein;  however,  the  writer  is  of  the  opinion 
that  under  Section  C.  of  this  appropriation  act  the  legislature 
has  provided  for  repair  of  operative  equipment  arid  certainly 
the  general  assembly  did  not  intend  to  make  a second  appro- 
priation for  the  same  thing  or  service.  Therefore,  no  services 
or  labor  of  any  kind  should  be  paid  out  of  this  appropriation. 

Your  next  inquiry  is  directed  to  the  appropriation 
passed  by  the  Sixty-first  General  Assembly  and  found  In  Section 
84,  Laws  1941,  page  222,  which  reads  in  part  as  follows: 
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"$75,000.00  to  be  set  aside  for 
the  purpose  of  matching  federal 
WPA  funds  used  in  state  parks. 

"$25,000.00  to  be  set  aside  for 
the  use  of  securing  other  federal 
aid  services,  and  the  purchase  of 
additional  or  adjoining  lands  for 
state  parks  for  the  years  1941-1942, 
and  that  no  deduction  as  provided 
in  Section  73,  House  Bill  581, 
shall  apply  to  this  appropriation." 


Punk  & Wagnalls,  Now  Standard  Dictionary  defines 
"match"  as  "1.  One  similar,  or  equal  in  appearance,  position, 
quality,  or  character;  a Suitable  or  fit  associate,  a possible 
mate.  2.  A person  or  thing  that  is  the  equal  of  another  in 
ability,  strength,  character,  position,  etc.,  one  able  to 
cope  with  or  oppose  another;  a peer;  as  he  met  his  match." 

Unquestionably,  the  above  appropriation  of  $75,000.00, 
to  match  federal  WPA  funds  used  in  statfe  parks,  was  granted  in 
order  to  secure  WPA  work  in  state  parks.  It  is  now  and  has  been 
the  policy  of  the  Works  Progress  Admininstration  to  require  the 
state,  as  sponsor  on  all  projects  in  state  parks,  to  furnish 
at  least  twenty-five  per  cent  of  the  total  amount  of  the  cost. 

In  fact,  an  annual  contract  Is  entered  into,  and  one  was  in 
existence  at  the  time  this  appropriation  was  passed  and  approved 
In  such  agreement,  or  contract,  the  state  sponsor's  share  of  the 
cost  of  said  project  is  specifically  set  out.  That  is,  the 
sponsor  shall  furnish  a certain  amount  of  material,  technical 
services,  etc. 

Ordinarily,  words  are  to  be  used  in  their  ordinary  and 
everyday  use  in  construing  appropriation  acts  as  it  is  in  con- 
struing any  other  legislative  act.  However,  if  this  were  true 
in  this  Instance  such  fund  could  be  used  only  to  actually  match 
the  same  amount  of  money  used  by  the  federal  government  on  WPA 
projects  within  state  parks.  That  is,  the  state  sponsor  should 
spend  dollar  for  dollar  that  Is  furnished  by  the  Works  Progress 
Administration. 

We  are  of  the  opinion  that  since  it  was  commonly  known 
at  the  time  this  appropriation  was  passed  that  the  state  Is  not 
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required  actually  to  match  the  WPA  fund  used  for  construction 
work  in  state  parks  and,  furthermore,  that  the  Works  Progress 
Administration  does  not  require  the  state  to  match  dollar  for 
dollar  for  work  on  WPA  projects  in  the  state  parks,  that  it 
was  the  intention  of  the  legislature  that  this  fund  of  $75,000. 
should  be  used  as  the  sponsor’s  share  on  such  projects,  in 
such  proportions  as  is  required  by  the  Works  Progress  Admin- 
istration  of  the  state  sponsor. 

Therefore,  we  are  of  the  opinion  that  technical  services 
of  engineers,  architects  and  supervisors  or  labor  of  any  kind 
which  may  be  required  of  the  state  sponsor,  as  a part  of  sponsor's 
agreement  or  contract  on  WPA  projects  in  state  parks,  may  be  paid 
out  of  this  appropriation. 

As  to  the  $25,000.00  appropriation  for  use  of  securing 
other  federal  aid  services  this  Department  recently  rendered  an 
opinion  which  is  applicable  in  the  Instant  case.  It  was  held 
that  technical  service  could  be  paid  out  of  such  appropriation 
if  it  was  a necessary  prerequisite  to  securing  such  services  of 
these  federal  agencies.  It  has  been  the  usual  procedure  in  t he 
past  with  such  agencies  that  the  state  be  required  to  furnish 
plans,  engineering  and  supervisory  services.  Therefore,  we  are 
of  the  opinion  that  the  above  services  may  be  paid  out  of  this 
appropriation. 


CONCLUSION 


(1)  Therefore,  It  Is  the  opinion  of  this  Department  that 
services  of  such  employees  as  architects,  engineers,  supervisors 
and  those  performing  manual  labor,  as  are  necessary  to  fulfill 
the  requirements  of  Subsection  B.  Additions,  under  Section  35, 
Laws  1941,  page  196,  may  be  paid  out  of  that  appropriation. 
However,  this  appropriation  shall  In  no  way  be  used  for  personal 
services  or  labor  used  in  repairing  buildings,  fences  and  equip- 
ment already  constructed  or  erected,  but  must  be  used  for  addi- 
tions thereto. 

(2)  That  under  Subsection  C,  Repairs  and  Replacements,  such 
services  or  labor  as  is  necessary  to  repair  those  things  under 
this  section  and  no  other,  may  be  paid  therefrom. 

(3)  That  no  personal  service  or  labor  may  be  paid  from  the 
appropriation  under  Subsection  D.  Operation,  under  Section  35, 
supra* 
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4.  That  such  technical  services,  labor,  etc.,  as  is  reqxiir- 
ed  of  the  state  sponsor  on  WPA  projects  in  state  parks  may  be 
paid  out  of  the  §75,000.00,  appropriation  under  Section  84, 

Laws  1941,  page  222. 

5,  That  the  same  kind  of  services  may  be  paid  out  of  the 
§25,000.00,  appropriation  in  Section  84,  supra,  as  may  be  requir 
ed  to  secure  other  federal  agencies  and  services  as  was  previous' 
ly  ruled  by  this  Department* 


Respectfully  submitted. 


AUBREY  R.  HAMMETT , JR. 
Assistant  Attorney  General 


APPROVED: 


Vane  c.  thurlo  '~ 

(Acting)  Attorney  General 


ARH:EAW 


/COUNTY  BUDGET  ACT:  Expense  for  stenographic  hire  for 

prosecuting  attorney  can  only  he  paid, 
out  of  surplus,  if'  any  exists,  or  class 

6. 


March  31 

) 


Vv 

Y 

Mr.  Llyn  Bradford 
Prosecuting  Attorney 
Phelps  County 
Holla,  Missouri 


1941 


Dear  Sirs 


This  department  is  in  receipt  of  your  request 
,for  an  opinion  of  March  25,  The  question  which  you 
present  is  in  substance  as  follows* 


"Due  to  the  increase  in  the  population 
l of  Phelps  County  at  the  present  time 
1 by  the  construction  of  Ft.  “Leonard  Wood 
l and  as  a result  of  which  the  prosecuting 
■■  attorney^  duties  have  multiplied  more 
' than  three  fold,  can  he  now  obtain 
expense  for  stenographic  assitance,  the 
expense  of  which  was  not  listed  in  the 
budget  for  the  year  1941  at  the  time 
the  budget  was  approved." 


There  has  always  been  a question,  which  has  never 
been  decided  by  the  courts,  as  to  the  liability  of  a 
county  for  stenographic  hire  for  the  office  of  prosecuting 
attorney*  However,  this  department  has  ruled  heretofore 
that  the  prosecuting  attorney  may  have  stenographic  assis- 
tance, and  we  assume  that  you  are  familiar  with  the  ruling. 
The  fact  that  you  failed  to  Include  the  same  in  the  estimate 
of  your  budget  for  the  ensuing  year,  as  provided  in  Section 
10911  S.  Mo*  1939,  would  not  necessarily  preclude  you 
from  receiving  the  same,  under  conditions  which  we  will 
mention  later.  We  assume  you  failed  to  include  it  under 
Class  4,  which  refers  to  the  salaries  of  county  officers. 
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There  Is  no  provision  for  altering  or  changing  the  budget 
estimate  once  it  is  approved  by  the  county  court  and  filed 
with  the  State  Auditor.  In  1937,  the  legislature  amended 
Section  10911  as  to  Class  5 and  now  permits  a transfer 
from  Classes  1,  2 and  3,  if  any  surplus,  so  that  the  same 
may  be  used  as  contingent  and  emergency  expenses,  but 
there  is  a prohibition  to  the  effect  that  none  of  the 
funds  shall  be  used  for  personal  services,  whether  it  be 
salaries,  fees,  wages  or  any  other  emoluments  of  any 
kind  whatever,  which  should  have  been  estimated  in  pre- 
ceding classes.  The  Budget  Act  makes  it  mandatory  that 
the  priority  of  classes  be  sacredly  preserved.  The  only 
reason  we  mentioned  Class  5 as  a possibility  from  which 
the  same  may  be  paid  is  because  Class  5 is  the  last  class. 
Therefore,  if  there  is  any  surplus  in  any  other  class, 
which  might  be  transferred  to  Class  5 without  Jeopardizing 
the  priorities,  it  is  possible  that  stenographic  expense 
may  be  paid  when  this  can  be  definitely  ascertained  some 
time  during  the  year. 

However,  the  only  safe  legal  way* in  which  to  p ay 
the  expense  in  the  event  that  the  county  court  should 
permit  the  same  is  from  Class  6,  which  provides  that  funds 
in  this  class  may  be  used  for  any  lawful  purpose  providing 
there  are  no  outstanding  warrants  constituting  legal  ob- 
ligations. 

k 

If  the  conditions  do  not  exist  as  we  have  mentioned 
above,  we  are  of  the  opinion  that  there  is  no  way  by  which 
the  county  court  can  be  compelled  to  pay  this  expense  during 
the  ensuing  year. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 

APPROVED! 


(Acting)  Attorney  General 

OWN iRT 


LOTTERIES : 


Taking  pictures  of  patrons  and  awarding  prize 
to  best  picture  is  lottery. 


August  22,  1941 


Hon.  Llyn  Bradford 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  official 
opinion  under  date  of  August  11,  1941,  as  follows: 


”It  has  come  to  my  attention  that  one 
of  the  theaters  in  Rolla  is  planning 
on  inaugurating  a scheme  to  attract 
business  by  a donation  of  money  or 
defense  stamps,  the  scheme  being  about 
as  follows : 

nAs  each  Individual  enters  the  theater 
his  or  her  picture  will  be  taken  on  a 
moving  picture  machine  and  the  film 
showing  the  picture  of  each  customer 
on  that  particular  night  will  be  sent 
in  to  some  concern  that  will  pass 
Judgment  as  to  the  best  picture;  and 
at  some  later  night,  perhaps  the  next 
week,  the  chosen  picture  will  be  run 
on  the  screen  and  if  that  individual 
is  in  the  audience,  he  will  be  called 
up  for  a stage  appearance  and  will  be 
paid  a certain  sum  of  money  or  defense 
stamps  for  hia  appearance  on  the  stage. 

Aa  I understand  the  plan,  there  will 
be  no  lottery  in  the  sense  of  any  draw- 
ing or  chance  proposition  but  that  the 
selection  of  the  chosen  picture  will  be 
intrusted  to  some  moving  picture  concern, 
and  the  chosen  individual  will  simply  be 
given  a certain  sum  of  money  or  defense 
stamps  for  his  appearance  on  the  stage. 

«#  w w v v*  it  >'  ^ J ' J'.  il  ->C 
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Section  10,  Article  XIV  of  the  Constitution  of 
Missouri  provides  as  follows; 


"The  General  Assembly  shall  have  no 
power  to  authorise  lotteries  or  gift 
enterprises  for  any  purpose,  and 
shall  pass  laws  to  prohibit  the  sale 
of  lottery  or  gift  enterprise  tickets, 
or  tickets  in  any  scheme  in  the  nature 
of  a lottery,  in  this  State;  and  all 
acts  or  parts  of  acts  heretofore  passed 
by  the  Legislature  of  this  State,  auth- 
orizing a lottery  or  lotteries,  and  all 
acts  amendatory  thereof  or  supplemental 
thereto,  are  hereby  avoided." 


Section  4704,  R.  S»  Mo.  1939,  provides  as  follows: 


"If  any  person  shall  make  or  establish, 
or  aid  or  assist  in  making  6r  establish- 
ing, any  lottery,  gift  enterprise, 
policy  or  scheme  of  drawing  in  the 
nature  of  a lottery  as  a business  or 
avocation  in  this  state,  or  shall  ad- 
vertise or  make  public,  or  cause  to  be 
advertised  or  made  public,  by  means  of 
any  newspaper,  pamphlet,  circular,  or 
other  written  or  printed  notice  thereof, 
printed  or  circulated  in  this  state, 
any  such  lottery,  gift  enterprise, 
policy  or  scheme  or  drawing  in  the 
nature  of  a lottery,  whether  the  same 
is  being  or  is  to  be  conducted,  held  or 
drawn  within  or  without  this  state,  he 
shall  be  deemed  guilty  of  a felony, 
and,  upon  conviction,  shall  be  punished 
by  Imprisonment  in  the  penitentiary  for 
not  less  than  two  nor  more  than  five 
years,  or  by  Imprisonment  in  the  county 
jail  or  workhouse  for  not  less  than  six 
nor  more  than  twelve  months." 
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The  word  "lottery”  has  no  technical  meaning  in  our 
law,  as  said  in  State  ex  inf.  MoKit trick  v.  Globe-Democrat 
Pub.  Co.,  HQ'S*  U.  (2d)  705,  1.  c.  713s 


•»  lotteries  are  judicially 
denounced  aa  especially  vicious, 
in  comparison  with  other  forms 
of  gambling,  because  by  their 
very  nature  they  are  public  and 
pestilentially  infect  the  whole 
community.  They  prey  upon  the 
credulity  of  the  unwary  and  widely 
arouse  and  appeal  to  the  gambling 
instinct.  * «■  ■»" 


The  elements  of  a lottery  are  (1)  consideration ; (2) 
prize ; (3)  chance.  State  ex  rel.  Home  Planners  v.  Hughes, 

299  Mo.  529,  253  S.W.  229;  State  v,  Becker,  248  Mo.  555, 

154  S.Y/.  769.  We  believe  that  it  is  conceded  that  the  first 
two  of  these  elements  are  present  in  the  instant  case,  that 
is:  consideration  and  prize.  See  State  v,  McEwan,  120  S.W. 
(2d)  1098  (bank  night  case).  The  question  therefore  arises 
whether,  under  the  present  scheme  there  is  chance.  Prom  a 
reading  of  your  request  it  la  seen  that  a prize  is  given  to 
the  "best  picture"  of  one  of  the  patrons  attending  the  theater 
There  is  no  criterion,  standard  or  condition  as  to  what  con- 
stitutes the  "best"  picture.  The  nearest  case  that  we  are 
able  to  find  is  that  of  Brooklyn  Daily  Eagle  v.  Voorhies,  181 
Fed.  579,  which  involved  a contest  for  a prize  for  the  "best" 
esBay  upon  the  name  of  a certain  breakfast  food,  in  which  the 
court  said: 


"It  must  be  held  that  to  offer  a 
prize  for  the  "best1  essay  might 
be  a lottery,  if  the  persons  are 
not  induced  to  compete  with  some 
definite  statement  of  what  the 
word  ’best1  means." 


Therefore,  unless  there  are  certain  definite  standards  and 
conditions  set  up  in  the  rules  as  to  what  will  constitute 
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the  "bast  " picture,  we  deem  till  a scheme  a lottery  and  a 
violation  of  the  statutes  and  Constitution  of  Missouri, 

Furthermore,  we  call  your  attention  to  the  statement 
in  State  v«  McEwan,  121  S.S.  (2d)  1098,  wherein  the  Supreme 
Court  said: 


"’As  fast  as  statutes  are  passed 
or  decisions  made,  some  skillful 
change  is  devised  in  the  plan  of 
operations,  in  the  hope  of  getting 
just  beyond  the  statutory  prohibi- 
tion; but,  so  long  as  the  inherent 
evil  remains,  it  matters  not  how 
the  special  facts  may  be  shifted, 
the  scheme  Is  s till  unlawful . ’ " 


therefore,  we  would  suggest  that  you  scrutinize  this  scheme 
closely  even  though  the  standard  of  what  is  the  "best" 
picture  is  specific  and  explicit,  in  view  of  the  attitude 
towards  lottery  as  expressed  In  the  McEwan  case,  supra,  and 
the  other  cases  in  this  State  involving  lotteries.  See  State 
ex  inf.  &cKittrick  v*  Globe  Democrat  Pub,  Co.,  110  S.  W,  (2d) 
705,  supra;  State  ex  r,el.  v,  Hughes,  supra;  State  v.  Becker, 
supra;  and  State  v*.  E&eraon,  318  Mo,  633,  1 S,  W,  (2d)  109, 


CONCLUSION . 


It  is,  therefore,  the  opinion  of  this  department  that 
a scheme  whereby  each  patron  of  a theater  in  entering  said 
theater  has  his  picture  taken  and  a prize  is  given  for  ) the 
"best  picture”  is  a lottery,  because/  there  is  no  standard 
or. criterion  of/ what  conditions  the  judges  will  take  Into 
consideration  In  determining  what/  constitutes  the  "best 
picture," 


Respectfully  submitted. 


APPROVES):  ARTHUR  O’KEEFE 

Assistant  Attorney-General 

VANS  C.  THURLQ 
(Acting)  Attorney-General 
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COUNTY  SURVEYOR;  Person  may  hold  both  office  of  county  surveyor 
ROAD  OVERSEER:  and  road  overseer. at  the  same  time. 


January  24,  1941 


Honorable  Tom  B.  Drown 
Prosecuting  Attorney 
Knox  County 
•:dina , Mi s s our  1 


Dear  Sir: 


We  wish  to  acknowledge  your  request  for  an 
opinion  under  date  of  December  13,  1940,  wherein  you 
state  as  follows; 

"The  county  surveyor  elect  for 
Knox  County  is  nov;  roaa  overseer 
of  a road  district  in  this  county. 

"Knox  County  has  dispensed  with  the 
highway  engineer  law  as  provided  by 
Section  8019  R.  S.  1929. 

"Can  the  county  surveyor  elect 
qualify  as  such  and  retain  his  appoint- 
ment and  act  as  road  overseer?" 

You  state  that  Knox  County  has  pursuant  to 
Section  8019,  R.  S.  Mo.  1929  "dispensed  with  the  highway 
engineer  law."  Said  section  is  as  follows: 

"Whenever  a petition,  signed  by  at 
least  ten  per  cent,  of  the  taxpaying 
citizens  and  voters  representing  at 
least  two-thirds  of  the  townships  of 
any  county  in  this  state,  shall  be 
presented  to  the  county  court  thereof 
asking  that  a proposition  be  submitted 
to  the  qualified  voters  of  the  county, 
to  determine  whether  or  not  the  pro- 
visions of  this  article  shall  continue 


Hon,  torn  3. 


Brown 


-2-  Jan,  24,  1941 


to  apply  to  such  county,  the  court, 
after  due  consideration,  may  order 
that  a proposition  for  the  apjr oval 
ox’  rejection  of  the  provisions  of 
this  article  be  submitted  to  the 
qualified  voters  of  the  county  at 
any  general  election  held  for  the 
purpose  of  electing  county  officers, 
or  upon  a petition,  signed  by  at 
least  fifteen  per  cent,  of  the  tax- 
paying  citizens  and  the  voters  repre- 
senting at  least  two- thirds  of  the 
townships  of  any  county  In  this  state 
asking  that  such  proposition  'be  sub- 
mitted, at  a special  election,  the 
county  court  shall  call  the  special 
election  for  the  submission  of  such 
proposition  within  ninety  days  from 
the  filing  of  such  petitions  Pro- 
vided, such  special  election  shall 
not  be  held  within  nlnetydays  of 
any  general  election,  The  “county 
court  shall  give  notice  of  such 
election  by  publishing  the  same  In 
some  newspaper  published  in  the 
county.  Such  notice  shall  be  pub- 
lished for  at  least  two  consecutive 
weeks,  the  last  insertion  to  be 
within  ten  days  next  before  such 
election,  and  such  other  notice  may 
be  given  as  the  court  may  deem  proper. 

The  proposition  so  submitted  shall  be 
printed  on  the  ballots  In  the  follow- 
ing form:  'For  county  highway  engineer 
law,*  ’Against  county  highway  engineer 
law,*  with  the  direction  'Mark  out 
the  clause  you  do  not  favor.'  If  a 
majority  of  those  voting  at  such 
election  upon  the  proposition  vote  for  the 
county  highway  engineer  law,  then  this 
article  shall  remain  In  full  force  and 
effect  In  such  county,  but  if  a majority 
of  those  voting  at  such  election  upon  the 
proposition  vote  against  the  county  high- 
way engineer  law,  then  this  article  and 
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the  provisions  of  the  law  relating  to 
the  appointment  ana  duties  of  a county 
highway  engineer  shall  noV  be  enforced 
Tn  such  county 

Therefore,  Article  8 (Sections  8006  to  8023*  ln^ 
elusive)  , Chapter  42,  fi.  S.  Mo.  1929  11  and  the  provisions 
of  the  law1'  relating  to  the  appointment  and  duties  of  the 
county  highway  engineer  aim  not  to  be  enforced  in  your 
county. 


Section  8020,  R.  S.  Mo.  1929,  provides  how  the 
matters  relating  to  roads  and  overseers  are  to  be  handled 
where  the  counties  have  voted  against  the  county  highway 
engineer  lawj 


"In  all  counties  in  this  a tat a that 
may  vote  against  the  county  highway 
engineer  lav;  in  the  manner  prescribed 
in  section  8019  of  this  article,  all 
matters  relating  to  roads  and  high- 
ways and  the  expenditures  of  the 
public  funds  thereon  shall  be  governed 
by  the  laws  then  in  force  in  such 
counties,  except  that  part  of  the  law 
pertaining  to  the  appointment  of  the 
county  highway  engineer.  In  all 
counties  wherein  the  services  of  a 
county  highway  engineer  are  dispensed 
with,  as  provided  by  section  8019  of 
this  article,  the  county  surveyor  shall 
be  ex  officio  county  highway  engineer, 
and,  as  such,  shall  perform  such  ser- 
vices pertaining  to  the  working,  im- 
provement, repairing  and  maintenance 
of  the  roads  and  highways,  and  the 
building  of  bridges  and  culverts  as 
provided  by  this  article  to  be  done 
and  performed  by  the  county  highway 
engineer,  _or  _as  may  be  ordered  by  the 
county  court > and  for  his'  services  as 
ex  officio  county  highway  engineer  he 
shall  receive  such  compensation  as  may 
be  allowed  by  the  county  court,  of  not 
less  than  three  dollars  nor  more  than 
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five  dollars  for  each  day  he  may  be. 
actually  employed  or  engaged  as  such 
county  highway  engineer.  The  county 
court  may  empower  the  county  highway 
engineer,  or  the  county  surveyor  whan 
acting  as  county  highway  engineer,  to 
employ  such  assistants  as  may  be  deemed 
necessary  to  carry  out  the  court's 
orders  and  at  such  compensation  as  may 
bo  fixed  by  the  court,  not  to  exceed 
the  sum  of  four  dollars  per  day  fox* 
deputy  county  highway  engineer  nor  more 
than  three  dollars  per  day  for  each 
other  assistant  for  each  day  they  may 
be  actually  employed." 

Under  the  above  section  it  appears  that  since  the 
county  highway  engineer  law  has  been  abolished  that  'the 
duties  relating  to  the  county  highway  engineer  devolve  upon 
the  county  surveyor. 

Section  8015,  H.  b.  ho.  1929 , provides  that  the 
county^  highway  engineer  shall  have  direct  supervision  over 
the  road  overseer  and  of  the  expenditures  of  all  county  and 
district  funds  made  by  the  road  overseers  of  the  county. 
Furthermore,  the  county  court  must  not  issue  warrants  to 
road  overseers  in  payment  for  work  until  the  claim  is  ex- 
amined and  approved  by  the  county  highway  engineer.  Said 
section  provides  as  follows j 

. "The  county  highway  engineer  shall 

have  direct  supervision  over  all  public 
roads  of  the  county,  and  over  the  road 
overseers  and  of  the  expenditure  of 
all  county  and  district  fluids  made  by 
the  road  overseers  of  the  county.  He 
shall  also  have  the  supervision  over 
the  construction  and  maintenance  of  all 
roads,  culverts  and  bridges.  ’ No  county 
court  shall  order  a road  established 
or  changed  until  said  proposed  road  or 
proposed  change  has  been  examined  and 

* approved  by  the  county  highway  engineer. 

No  county  court  shall  issue  warrants 
in  payment  for  road  work  or  for  any 
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other  expenditure  by  road  overseers, 
or  in  payment  for  work  done  under 
contract,  until  the  claim  therefor 
shall  have  been  examined  and  approved 
by  the  county  highway  engineer.” 

Section  8016,  ii.  S.  Mo.  1929,  provides  that  road 
overseers  must  attend  the  annual  meeting  called  by  the 
county  highway  engineer  and  upon  failin’©  to  attend  the 
county  highway  engineer  may  request  the  county  court  or 
the  township  board  to  remove  the  road  overseer: 

"It  shall  be  the  duty  of  the  county 
highway  engineer  to  call  a meeting 
at  the  county  seat  each  year  of  all 
road  overseers  of  the  county,  for 
consultation  and  conference  touching 
the  conditions  and  needs  of  the  roads 
and  bridges  of  the  county  and  methods 
of  improving  same.  Such  meeting  shall 
be  held  at  a time  designated  by  the 
highway  engineer,  between  the  first  and 
fifteenth  day.  of  March.  At  such  meet- 
ing of  road  overseers  the  county  high- 
way engineer  shall  instruct  the  over- 
seers in  the  best  and  most  economical 
plana  for  the  working  and  improving 
roads,  collecting  and  expending  the 
• district  road  funds,  and,  if  practi- 

cable, adopt  a uniform  system  of  road 
work  for  the  county.  Any  overseer 
failing  to  attend  any  such  annual 
meeting  vl  thout  reasonable  excuse 
shall,  upon  complaint  of  the  county 
highway  engineer,  be  removed  from 
office  by  the  comity  court  or  by  the 
township  board,  as  the  case  may  be.” 

Section  8017,  R.  S.  Mo.  1929,  provides  that  the 
county  highway  engineer  may  suspend  a road  overseer  for 
failure  to  follow  his  plans  and  instructions  c creaming  the 
expenditure  of  funds  and  the  improving  of  roads: 

"All  overseers  shall  follow  the  plans 
and  instructions  of  the  county  high- 
way engineer  in  all  matters  concerning 
the  expenditure  of  the  funds  and 
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improving  the  roads,  and  should  any 
road  overseer  fail  or  refuse,  without 
sufficient  cause,  to  follow  the  plans 
and  instructions  of  the  county  high- 
way engineer,  the  county  highway 
engineer  may  suspend  such  overseer, 
and  shall  at  once  report  the  matter 
to  the  county  coux-t,  and  said  court, 
upon  hearing,  may  remove  such  over- 
seer from  office.11 

We  must  determine  whether  from  a consideration 
of  the  above  statutes  the  duties  of  the  office  of  county 
surveyor  and  those  of  road  overseer  are  so  inconsistent 
and  incompatible  as  to  render  it  improper  that  both 
offices  should  be  held  at  the  same  time  by  one  person. 

In  the  case  of  State  ex  rel.  v.  Bus,  135  Mo.  325, 
1.  c.  338,  the  court  said: 

"The  remaining  inquiry  is  whether 
the  duties  of  the  office  of  deputy 
sheriff  ana  those  of  school  director 
are  so  inconsistent  and  incompatible 
as  to  render  it  improper  that  respond- 
ent should  hold  both  at  the  same  time. 

At  common  law  the  only  limit  to  the 
number  of  offices  one  person  might 
hold  was  that  they  should  be  compat- 
ible and  consistent.  i'he  incompati- 
bility does  not  consist  in  a physical 
Inability  of  one  person  to  discharge 
the  duties  of  the  two  offices,  but 
there  must  be  some  inconsistency  In 
the  functions  of  the  twoj  some  conflict 
in  the  duties  required  of  the  officers, 
as  where  one  has  some  supervision  of 
the  other,  is  required  to  deal  with, 
control,  or  assist  him." 

In  view  of  the  supervisory  powers  granted  by 
statute  to  county  highway  engineers  over  road  overseers 
there  can  be  no  doubt  that  the  duties  of  the  two  offices 
are  so  inconsistent  and  incompatible  as  to  make  it  improper 
that  both  offices  should  be  held  at  the  same  time  by  one 
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parson.  Assuming  then  that  tho  county  surveyor  Inherits 
all  of  the  duties  of  the  county  highway  engineer,  th©  same 
conclusion  would,  he  reached  as  to  one  person  holding  at 
the  same  time  the  offices  of  county  surveyor  and  road,  over- 
seer. 


Ih  the  case  of  Spurlock  v.  Wallace,  204  Mo,  App, 
677,  218  S,  IV.  800,  1.  c.  891,  892,  Spurlock  filed  a 
petition  for  an  injunction  to  restrain  the  judges  of  the 
county  court  from  auditing  and  issuing  warrants  to  over- 
seers for  various  services  on  roads  which  had  been  done 
without  any  examination  by  the  appellant  as  county  sur- 
veyor and  ex  offielo  county  highway  engineer.  More 
specifically  Spurlock  claimed  that  by  virtue  of  his  office 
the  county  court  had  no  authority  to  draw  warrants  to  road 
overseers  until  the  claims  therefor  had  been  examined  and 
approvea  by  him  as  provided  under  Section  10568,  R.  S. 

1909  (now  Section  8013,  R.  S.  Mo,  1929,  supra), 

i‘he  court  held  that  under  Sections  10558,  supra, 
10571,  dm  S,  Mo,  1909  (now  Section  8019  R.  S.  Mo.  1929, 
supra'),  and  Section  10572,  R.  3.  Mo,  1909  (now  Section 
8020,  supra),  where  a county  votes  not  to  have  a county 
highway  engineer  the  duties  of  such  office  are  abolished 
and  the  county  court  may  order  warrants  drawn  to  road  over- 
seers without  having  them  approved  by  the  county  surveyor 
acting  as  ex  officio  engineer.  The  court  saids 

"If  the  contention  made  by  appellant 
should  be  upheld.,  then  we  must  nec- 
essarily hold  that,  to  vote  under 
section  10571,  and  to  thereunder 
abolish  the  highway  engineer  act 
meant  simply  a change  of  the  manner 
and  amount  of  compensation  to  be 
paid  to  the  party  acting  as  highway 
engineer,  as  the  appellant  Is  con- 
tending that  he  is  duty  bound  to 
perform  exactly  the  same  service 
that  the  highway  engineer  would  have 
performed,  even  though  the  people 
have  voted  out  this  law.  We  cannot 
land  sanction  to  this  narrow?  con- 
struction, as  it  would  appear  that 
the  purpose  of  sections  i0571  and 


-8- 


Hon.  Tom  B.  .•rom 


Jan.  24,  1941 


10572,  k.  S.  1909,  was  to  pamlt 
tii©  people  of  a county  to  abolish 
the  office  of  highway  engineer,  yet 
to  leave  it  possible  for  the  sur- 
veyor to  perform  the  duties  that  the 
highway  engineer  would  have  performed 
had  the  law  not  been  voted  out,  pro- 
vided he  actad  under  the  orders  and 
direction  of  the  county  courts  the 
general  intent  of  section  10571  was 
to  permit  the  people  of  a county  to 
vote  out  a highway  engineer  and  to 
abolish  the  duties  of  such  engineer, 
and  that  more  was  intended  by  said 
section  than  to  merely  give  them  the 
right  to  change  the  form  and  amount 
of  compensation. 


~,'c 

"the  duties  required  of  a highway 
engineer  by  section  10558, *R.  S.  1909, 
are  by  the  very  terms  of  section 
10571,  when  the  people  have  tooted 
against  the  highway  engineer  act, 
abolished,  and  the  county  court  may, 
under  section  10481,  R.  S.  1909,  order 
warrants  drawn  to  road  overseers . The 
provision  in  the  last  section,  that 
the  construction  of  bridges  and  cul- 
verts shall  be  under  the  direction  and 
supervision  of  the  county  highway  engi- 
neer, is  by  the  terms  of  section  10571 
dispensed  with  when  the  people  vote 
against  the  act.” 

Under  the  above  construction,  when  the  county 
highway  engineer  law  is  dispensed  with,  the  duties  of  the 
county  highway  engineer  are  abolished.  Therefore,  when 
ho  acts  in  said  capacity,  under  Section  8020,  supra,  he 
does  so  "under  the  orders  and  direction  of  the  county 
court,"  and  not  as  an  independent  statutory  agent.  This 
being  true,  he  does  not  ba  ve  supervisory  control  over 
road  overseers  by  virtue  of  his  office/' 
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Article  3,  Chapter  42  of  the  Revised  Statutes 
of  Missouri,  1929,  contains  Sections  7863  to  7897,  in- 
clusive . 


Section  7870  provides  how  road  overseers  are  to 
be  appointed  by  the  Knox  County  Court: 

"All  road  overseers  shall  be  appointed 
by  the  county  court  of  the  county  at 
the  February  terra  of  saia  court.  Ho 
person  shall  be  eligible  to  the  office 
of  road  overseer,  except  he  be  a 
citizen  of  the  road  district  for  which 
he  may  be  appointed,  or  of  an  incor- 
porated town  or  village  wit  iin  the 
bounds  of  such  district  and  be  a 
practical  road  builder,  or  possessed 
of  technical  or  scientific  knowledge 
of  such  work  (shall  be  over  twenty-one 
and  under  sixty  years  of  age  and  more- 
over be  able  to  read  and  write).  Such 
officers  shall  receive  a compensation 
of  not  less  than  two  nor  more  than 
three  dollars  per  day  for  each  day 
actually  and  necessarily  employed  as 
such  overseer,  to  be  fixed  by  the 
county  court  annually  in  the  month  of 
March,  by  order  of  record," 

Section  7872  provides  that  the  road  overseer 
shall  give  bond  approved  by  the  county  court; 

"Before  entering  upon  his  duties  each 
road  overseer  shall  execute  to  the 
county  a bond  in  such  sum  as  may  be 
fixed  by  the  county  court,  with  good 
and  sufficient  security  to  be  approved 
by  the  court,  the  condition  of  such 
bond  to  be  that  he  will  faithfully 
discharge  his  duties  as  such  road 
overseer,  and  that  he  will  account  for 
all  sums  of  money  received  by  him  a3 
such  overseer,  and  that  he  will  account 
to  the  county  highway  engineer,  at  the 
expiration  of  his  term  of  office,  for 
all  tools,  machinery,  books,  papers  and 
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other  property  belonging  to  the  county 
or  district,  and  such  bond  may  be  sued 
upon  by  the  county  to  the  use  of  the 
roaa  district  or  any  person  Injured 
by  a breach  thereof." 

Said  section  provides  that  one  of  the  conditions 
of  the  bond  is  that  the  road  overseer  account  to  the  county 
highway  engineer.  Section  7874  provides  that  the  road 
overseers  shall  conform  to  the  instructions  of  the  county 
highway  engineer.  The  question  then  arises  whether  the 
duties  of  the  county  highway  engineer  that  are  abolished 
relate  only  to  Article  8,  supra.  We  have  previously 
pointed  out  that  they  are  not  so  restricted  but  are  appli- 
cable to  ■>:-  this  article  (8)  and  the  provisions  of  the 

law  relating  to  the  appointment  and  duties  of  the  county 
highway  engineer  x-  . " 

The  duties  of  road  overseers  are  set  out  sub- 
stantially in  subsection  (a)  of  section  7876: 

"rt  shall  be  the  duty  of  tvie  road 
overseer  to  keep  the  roads  in  his 
district  in  as  good  repair  as  the 
funas  at  his  commune,  will  permit,  to 
have  all  brush  and  weeds  found  grow- 
ing along  the  roadsiuo  of  the  public 
highway  cut  anu  removed  during  the 
raonth  of  August  of  each  year,  and  when- 
ever there  is  a square  corner  or  sharp 
turn  in  the  road  that  in  any  way  hinders 
progress  or  obstructs  the  view  and  by 
such  obstruction  endangers  the  life 
and  limb  of  those  traveling  thereon, 
to  have  such  corners  rounded,  and  if 
necessity  demands  it  shall  have  such 
land  as  may  be  required  to  round 
corners  condemned  in  accordance  with 
section  7840,  and  he  shall  have  the 
road  drag  or  harrow  used  upon  the 
public  highway  when  the  road  would  be 
Improved  thereby." 

And  the  duties  of  county  surveyors  are  set  out 
substantially  in  Sections  11579  and  11530,  R.  8.  Mo.  1929, 
respectively,  as  follows: 
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"The  county  surveyor  shall  execute 
all  orders  to  him  directly  by  any 
court  of  record,  for  surveying  or 
re surveying  any  tract  of  land,  the 
title  of  which  is  in  dispute  before 
such  court,  and  all  orders  of  survey 
for  the  partition  of  real  estate." 


"The  county  surveyor  shall,  within 
ten  days,  when  called  upon,  survey 
any  tract  of  land  or  town  lot  lying 
iii  his  county,  at  the  expense  of  the 
person  demanding  the  same*  Provided, 
that  his  legal  fees  are  first  tendered, 
or  that  he  and  his  deputies  are  not 
engaged  in  executing  previous  orders 
of  survey •" 


There  is  nothing  in  the  general  duties  of  the 
county  surveyors  and  road  overseers  that  is  so  inconsistent 
and  inc Qmpatible  as  to  render  it  improper  that  one  person 
sh  ould  hold  both  offices  at  the  same  time. 


> 

We  are,  therefore,  of  the  opinion  that  a county 
surveyor  may  also  hold  the  office  of  road  overseer. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney-General 


M' : EG 
APPROVED: 


oovisll  17  HewITT 

(Acting)  Attorney-General 


STATE  SEAL:  Use  of  by  Secretary  of  State. 


March  4,  1941. 


FILED 


Honorable  Dwight  H . Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 


Replying  to  yours  of  recent  date  wherein  you 
requested  an  opinion  from  this  Department  on  the  question 
of  the  use  of  the  Great  Seal  of  the  State  and  the  field 
in  which  the  seal  of  the  Secretary  of  State  belongs,  we 
find  that  Section  20  of  Article  V of  the  Constitution 
provides  for  the  Great  Seal  of  the  State  and  the  use 
thereof  and  who  shall  be  custodian.  This  section  is  as 
follows : 


"The  Secretary  of  State  shall  be 
the  custodian  of  the  seal  of  the 
State,  and  authenticate  therewith 
all  official  acts  of  the  Governor 
his  approval  of  laws  excepted.  The 
said  seal  shall  be  called  the  "Great 
Seal  of  the  State  of  Missouri,"  and 
the  emblems  and  devices  thereof, 
heretofore  prescribed  by  law,  shall 
not  be  subject  to  change." 

Section  12996  R.  S.  Mo.  1939,  which  apparently 
was  enacted  as  an  enabling  act  to  the  foregoing  section 
of  the  Constitution,  provides  as  follows: 
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"He  shall  affix  the  seal  of  the 
state  to  and  countersign  all 
commissions  and  other  official 
acts  required  by  law  to  be  issued 
or  done  by  the  governor,  his  appro- 
bation or  disapprobation  of  the 
acts  of  the  general  assembly  ex- 
cepted, and  all  other  instruments, 
when  required  or  authorized  by  the 
governor. " 


Section  12997  R.  S.  Mo.  1939  applies  to  copies 
of  public  acts  and  the  affixing  of  the  seal  of  the 
Secretary  of  State  thereto.  This  section  is  as  follows: 


"He  shall  make  out  and  deliver  to 
every  person  requiring  the  same 
copies  of  any  act,  resolution,  order 
of  the  general  assembly,  commission 
or  other  official  act  of  the  governor, 
roll,  record,  document,  paper,  bond 
or  recognizance,  deposited  in  his 
office  by  law,  and  shall  certify  such 
copies,  under  his  hand,  and  affix 
thereto  the  seal  of  his  office;  and 
such  copies  shall  be  admitted  as 
evidence  in  all  courts  of  this  state." 


There  may  be  other  instances  wherein  the  General 
Assembly  has  authorized  the  Great  Seal  of  the  State  to 
be  used  for  instance.  Section  12700  R.  S.  Mo.  1939 
provides  that  the  Great  Seal  of  the  State  shall  be 
attached  to  deeds  executed  by  the  Governor  under  Article 
II,  Chapter  81,  R.  S.  Mo.  1939;  under  Section  13120, 
the  General  Assembly  provided  that  the  Great  Seal  of 
the  State  attached  to  bonds  and  state  certificates  of 
indebtedness  and  under  Section  5322  R.  S.  Mo.  1939,  the 
Great  Seal  of  the  State  may  be  attached  to  certified 
copies  of  articles  of  association  of  corporations.  There 
may  be  other  sections  of  the  statute  in  which  the  General 
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Assembly  has  authorized  the  Great  Seal  of  the  State  to 
be  used,  but  without  such  authority  the  Secretary  of 
State  is  only  authorized  to  use  the  Great  seal  of  the 
State  as  is  provided  by  said  Section  20  Article  V of  the 
Constitution  and  Section  12996  R.  S.  Mo.  1939  which  is 
an  enabling  act  to  the  aforesaid  constitutional  provi- 
sion. 


As  to  your  suggestions  for  the  form  of  the  seal  of 
the  office  of  the  Secretary  of  State  will  say  that  we  do 
not  find  any  statute  prescribing  a form,  and  personally 
think  the  one  formerly  used  by  that  office  would  not  be 
inappropriate.  From  our  research  of  the  statutes  we  fail 
to  find  where  the  lawmakers  have  definitely  provided  for 
a seal  for  that  office,  but  by  implication  they  have 
intended  that  the  office  have  a seal  because  in  said 
Section  12997,  R.  S.  Mo.  1939,  they  have  directed  that  the 
seal  of  the  office  of  the  Secretary  of  State  be  affixed  to 
certified  copies  which  are  made  by  that  office.  We  are 
therefore  of  the  opinion  that  the  Great  Seal  of  the  State 
should  only  be  affixed  to  commissions  and  other  official 
acts  required  by  law  to  be  issued  or  done  by  the  governor, 
and  all  other  instruments  when  required  or  authorized  by 
the  governor,  or  by  statute. 


Respectfully  submitted, 


TYRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED : 


VANE  C.  THURLO 
(Acting)  Attorney-General 


SECRETARY  OF  STATE : Proposed,  plan  approved  of  handling 
\ service  of  process  on  nonresident 

operators  of  automobiles,  growing 
out  of  civil  actions  in  this  state . 


July  8,  1941 


Honorable  Dwight  IT,  Brown 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


FILED 
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We  are  in  receipt  of  your  letter  of  July  3,  1941, 
wherein  you  state  as  follows: 


"Please  find  attached  copy  of  Senate 
Bill  67,  which  was  approved  by  the 
Governor  on  June  26th,  and  bears  an 
emergency  clause.  There  seems  to  be 
an  error  in  punctuation  on  page  5, 

Sec,  5,  line  10.  It  is  thus  in  the 
original  bill,  signed  by  the  Governor, 

"Inasmuch  as  the  law  is  in  effect,  I 
want  to  prepare  a routine  of  handling 
such  service  of  process,  I plan  to 
have  a book  printed  with  copy  such  as 
attached  hereto.  At  the  time  I am 
served,  I will  fill  out  the  three 
copies,  two  on  detachable  white  paper 
and  the  third  our  permanent  bound-In 
record.  I will  detach  and  mail  the 
top  copy.  Later,  if  the  case  actually 
goes  to  trial,  I will  use  the  second 
white  copy,  executing  the  affidavit. 

The  yellow  copy,  containing  notice  and 
affidavit,  will  be  the  permanent  record 
and  sole  record, 

"May  I request  your  informal  advice  as 
to  above  plan?  If  you  approve,  I shall 
order  the  printed  book," 
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The  proposed  plan,  which  you  enclosed  in  your  letter, 
reads  as  follows t 


"(EMBLEM) 

OFFICE  OP  SECRETARY  OF  STATE 
JEFFERSON  CITY 


To  Name  of  defendant 


Name  of  defendant 


Name  of  defendant 


Maine  of  defendant 


Last  known  residence  or  place  of  abode 


Last  known  residence  or  place  of  abode 


Last  known  residence  or  place  of  abode 


Last  known. residence  or  place  of  abode 


"You  will  take  notice  that  original  process 
in  suit  against  you,  a copy  of  which  is 
hereto  attached  was  duly  served  upon  you 
at  Jefferson  City,  Cole  County,  Missouri, 
by  serving  same  on  the  Secretary  of  State 
of  the  State  of  Missouri,  or  his  Chief 
Clerk, 

"Dated  at  Jefferson  City,  Missouri,  this 
day  of  , 194_, 


(SEAL  OF  Plaintiff 

SECRETARY 
OF  STATE) 


By  Attorney  for  Plaintiff 


Mailed  by  restricted  registered  United 
States  mail  "Deliver  to  Addressee  Only". 
Process  was  served  on  Secretary  of  State 
or  Chief  Clerk  on  at 


date 


hour 
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"AFFIDAVIT 

"State  of  Missouri  ) 

County  of  Cole  ) 38 

"The  undersigned,  Dwight  H»  Brown, 
Secretary  of  State  of  the  State  of 
Missouri,  or  his  Chief  Clerk,  J,  R. 
Holman,  hereby  makes  oath  and  certifies 
that  the  original  of  above  notice  to 
defendant  was  mailed  at  the  United 
States  Postoffice  in  Jefferson  City, 
Missouri,  by  restricted  registered 
mall  which  carried  on  the  face  thereof 
in  a conspicuous  place  where  it  will 
not  be  obliterated  the  endorsement, 
’Deliver  to  Addressee  Only’,  and  which 
also  required  a return  receipt  or  a 
statement  by  the  Postal  authorities 
that  the  addressee  refused  to  receive 
and  receipt  for  sueh  mail,  and  that 
said  notice  was  thus  mailed *on 

. 194__,  Attached 

hereto  is  the  return  receipt  therefor, 
or  the  notice  of  refusal  of  addressee 
to  receive  and  receipt  for  such  mail, 
or  the  statement  from  postal  authorities 
that  addressee  could  not  be  found. 


"Subscribed  and  sworn  to  before  me  at  my 
office  in  Jefferson  City,  Cole  County, 

Missouri,  this  day  of  , 

194  , 


Notary  Public, 


Form  SB-67,  Law  approved  by  Governor  of 
Missouri,  June  26,  1941,  Senate  Bill." 
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The  relevant  portions  of  Senate  Bill  67  are  herein 
set  out t 


"Section  5*  Service  of  process  under 
this  act  shall  be  made  by  serving  a 
copy  thereof,  together  with  a copy 
of  the  petition,  upon  the  Secretary 
of  State  of  the  State  of  Missouri  at 
his  office  in  Cole  County,  Missouri, 
or  In  the  absence  of  the  Secretary 
of  State,  upon  his  Chief  Clerk  at 
his  office  in  Cole  County,  Missouri, 
together  with  a fee  of  $1.00  and  such 
service  shall  be  sufficient  service 
upon  said  non-resident,  provided  that 
within  fifteen  days  after  said  service 
upon  the  Secretary  of  State,  or  upon 
his  Chief  Clerk,  as  herein  provided. 

The  Secretary  of  State  shall  Immediately 
mail  to  the  defendant,  and  to  each  of 
the  defendants,  if  there  be  more  than 
one  by  restricted,  registered  mail, 
addressed  to  the  defendant  lit  his 
last  known  address,  residence,  or 
place  of  abode,  a notification  of 
said  service  of  process  upon  the 
Secretary  of  State,  or  his  Chief 
Clerk  as  herein  provided;  provided, 
however,  that  the  court,  or  judge 
thereof  in  vacation,  may,  upon  good 
cause  shown,  by  order  extend  such 
time  for  notification. 

"Section  6*  The  notification  provided 
for  in  Section  5 hereof  shall  be  sub- 
stantially In  the  following  form,  to- 
wit  t 

"To  (here  insert  the  name  of  each  defend- 
ant and  his  residence,  the  last  known 
place  of  abode  as  definitely  as  known,) 
You  will  take  notice  that  original  pro- 
cess In  suit  against  you,  a copy  of 
which  is  hereto  attached  was  duly  served 
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upon  you  at  Jefferson  City,  Cole 
County,  Missouri,  by  serving  same 
on  the  Secretary  of  State  of  the 
State  of  Missouri,  or  his  Chief 

Clerk,  Dated  at  

Missouri,  this  ....  day  of 
19... 


(Plaintiff) ’ * * * 


(By  Attorney  for  Plaintiff) 

"Section  7.  The  term  ’Restricted, 
Registered  Mail*  means  mail  which 
carries  on  the  face  thereof  in  a 
conspicuous  place,  where  it  will  not 
be  obliterated,  the  endorsement, 

’Deliver  to  Addressee  Only’,  and 
which  also  requires  a return  receipt 
or  a statement  by  the  Postal- authorities 
that  the  addressee  refused  to  receive 
and  receipt  for  such  mail. 

x-  * # -*  -x- 

"Section  9,  ‘Proof  of  the  mailing  or 
personal  delivery  of  said  notification 
to  such  non-resident  by  an  adult  person 
not  an  officer  serving  same  shall  be 
made  by  affidavit  of  the  party  doing 
said  acts.  All  affidavits  of  service 
shall  be  endorsed  upon  or  attached  to 
the  original  papers  to  which  they  relate 
and  including  the  returned  registry 
receipt  shall  be  forthwith  filed  with 
the  Court  in  which  such  action  is  filed 
and  pending, 

* W * X * * & X * # # & * * * # 

"Section  13.  It  shall  be  the  duty  of 
the  Secretary  of  State  to  keep  a record 
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of  all  process  served  upon  him,  or 
his  Chief  Clerk,  under  the  provisions 
of  this  act,  which  record  will  show 
the  day  and  hour  of  service  of  every 
such  process.” 


We  have  examined  your  proposed  plan,  as  hereinabove 
set  out,  for  handling  service  of  process  on  nonresident 
owners,  users  and  operators  of  motor  vehicles  and  trailers 
having  civil  actions  brought  against  them  in  this  state, 
and  are  of  the  opinion  that  said  proposed  plan  is  in 
conformance  with  Senate  Bill  67  of  the  Sixty-first  General 
Assembly. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THUELO  * 

(Acting)  Attorney  General 


MW:  VC 


JNStflRANCE  j Approval  of  Articles  of  Agreement  of  Old  Reliable 
Atlas  Life  Society  of  Springf ield,  Missouri,  under 
Article  4,  Chapter  37,  R.  S.  1939. 


Judy  22 , 1941  n ~ 1/ ^ 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Brown* 


F!  LED 

/Z 


We  have  examined  the  Articles  of  Agreement 
of  the  Old  Reliable  Atlas  Life  Society  of  Springfield, 
Missouri,  and  find  the  same  to  be  in  accordance  with 
Article  4,  Chapter  37,  Revised  Statutes  of  Missouri, 
1939. 


Yours  very  truly 


MAX  WASHERMAN 

Assistant  Attorney-General 


APPROVED* 


VANE  C,  THURLG 
(Acting)  Attorney-General 


MW ; EG 


J 


LEGISLATURE:  Laws  enacted  by  the  1941  Legislature  and  approved 

by  the  Governor  without  an  emergency  clause  go 
into  effect  October  10,  1941. 


July  31,  1941 


Honorable  Dwight  II,  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sin 


We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  July  28,  1941,  which 
reads  as  follows: 

"Please  give  us  an  official  opinion 
regarding  the  date  on  which  laws  pas- 
sed by  the  1941  General  Assembly  with- 
out an  emergency  elause,  and  approved 
by  the  Governor,  become  effective,” 

Article  IV,  Section  36  of  the  Constitution  of 
Missouri  reads  as  follows: 

”Ko  law  passed  by  the  General*  Assembly, 
except  the  general  appropriation  act, 
shall  take  effect  or  go  into  force 
until  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  it  was 
enacted,  unless  in  case  of  an  emer- 
gency (which  emergency  must  be  ex- 
pressed in  the  preamble  or  in  the 
body  of  the  act),  the  General  As- 
sembly shall,  by  a vote  of  two- 
• thirds  of  all  the  members  elected 
to  each  house,  otherwise  direct} 
said  vote  to  be  taken  by  yeas  and 
nays,  and  entered  upon  the  journal ,M 

This  section  is  purely  prohibitory,  and  we  find 
that  the  Legislature  has  enacted  Section  659,  R.  S,  Mo, 
1939,  which  is  consistent  with  the  above  section  of  the 
Constitution  and  gives  all  legislation  positive  effect 
ninety  days  after  adjournment  of  the  enacting  session. 
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Section  659,  R«  3.  Mo.,  1959,  reads  as  follows: 

"A  law  passed  by  the  general  assembly 
shall  take  effect  ninety  days  after 
the  adjournment  of  the  session  at  which 
it  is  enacted,  subject  to  the  following 
exceptions  * 

”(a)  A law  necessary  for  the  immediate 
preservation  of  the  public  peace,  health 
or  safety*  which  emergency  must  be  ex- 
pressed in  the  body  or  preamble  of  the 
act  and  which  is  declared  to  be  thus 
necessary  by  the  general  assembly,  by  a 
vote  of  two- thirds  of  its  members  elected 
to  each  house,  said  vote  to  be  taken  by 
yeas  and  nays,  and  entered  on  the  journal, 
or  a law  making  an  appropriation  for  the 
current  expenses  of  the  state  government, 
for  the  maintenance  of  the  state  institu- 
tions or  for  the  support  of-  public  schools, 
shall  take  effect  as  of  the  hour  and 
minute  of  its  approval  by  the  governor? 
which  hour  and  minute  may  be  endorsed  by 
the  governor  on  the  bill  at  the  time  of 
its  approval. 

w(b)  In  case  the  general  assembly,  as  to 
a law  not  of  the  character  hereinbefore 
specified,  shall  provide  that  such  law 
shall  take  effect  on  a date  in  the  future 
subsequent  to  the  expiration  of  the  period 
of  ninety  days  hereinbefore  mentioned,  said 
law  shall  take  effect  on  the  date  thus 
fixed  by  the  general  assembly, 

tt (c)  Laws  not  of  the  nature  hereinbefore 
specified  enacted  by  the  general  assembly 
at  its  regular  session  in  1959  and  each 
ten-year  period  thereafter,  and  except  as 
otherwise  provided  by  law,  the  Revised 
Statutes  of  1959  and  each  ten-year  period 
thereafter,  shall  take  effect  on  the  first 
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day  of  November  in  the  year  of  their 
enactment  or  authorization*  Provided, 
that  unless  suspended  under  the  refer- 
endum or  unless  otherwise  provided  by 
law,  laws  changing  the  time  of  holding 
court  shall  take  effect  In  ninety  days 
after  the  adjournment  of  the  session 
at  which  such  laws  may  have  been  en- 
acted,” 

It  is  obvious  from  the  foregoing  statute  that  laws 
passed  by  the  Sixty-first  General  Assembly  without  an 
emergency  clause,  and  which  do  not  in  themselves  fix  a 
later  effective  date,  become  effective  ninety  days  after 
adjournment  after  approval  by  the  Governor,  The  House  and 
Senate  Journals  disclose  that  the  Legislature  adjourned 
July  12,  1941, 

Section  655,  R.  S,  Mo,  1939,  contains  several  rules 
for  the  construction  of  statutes,  among  which  we  find  the 
following* 


” * # fourth,  the  time  within  which 

an  act  is  to  be  done  shall  be  compute 
by  excluding  the  first  day  and  including 
the  last.  If  the  last  day  be  Sunday  it 
shall  be  excludedl 

Applying  this  rUle  of  cons true tl on,  the  bills 
mentioned  by  you  will  become  effective  October  10,  1941, 


CONCLUSION 


It  Is  therefore  the  opinion  Of  this  department  that 
laws  enacted  by  the  Sixty-first  General  Assembly,  which  have 
been  approved  by  the  Governor  and  do  not  bear  an  emergency 
clause,  become  effective  October  10,  1941,  unless  a later 
effective  date  Is  fixed  in  any  of  such  laws. 

Respectfully  submitted, 


APPROVED* 

W.  J,  BURKE 

Assistant  Attorney  General 

ROBERT  L.  HYD^R  ' 

(Acting)  Attorney  General 
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HIGHWAY  COMMISSIONS  'Members  of  the  Highway  Commission  may  attend 
/ a meeting  of  Highway  officials, outside  of  ! 

the  State  and  have  the  expenses  therefor 
paid -by  the  State*  \ 


September  5,  1941 


Mr*.  C.  W*  Drown 
Chief  Engineer 
State  Highway  Department 
Jefferson  City,  Missouri 


Dear  Sir* 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"Would  you  please  give  me  your  opinion 
as  to  whether  the  members  of  the 
Missouri  State  Highway  Commission  may 
attend  the  Mexico  Road  Convention  to 
be  held  in  Mexico  City,  and  have  the 
expense  therefor  paid  by  the  State." 


Article  IV,  Section  44a,  of  the  Constitution  of 
Missouri,  provides  for  the  State  Highway  System,  and  therein 
it  is  stated  that  "the  cost  of  maintaining  the  State  Highway 
Department  and  the  State  Highway  Commission"  shall  be  paid 
out  of  the  funds  provided  for  in  the  section. 

The  word  "maintain"  has  been  defined  In  Lucas  v. 

St.  Louis  and  Suburban  Railway  Co.,  73  S.  W.  589.  174  Mo* 

270,  as: 

"To  bear  the  expanse  of;  to  support; 
to  keep  up;  to  supply  with  what  is 
needed," 

Therefore,  the  cost  of  supporting  and  keeping  up 
and  Supplying  to  the  Highway  Commission  what  Is  needed  may 
be  paid  out  of  the  Highway  funds . 

We  next  look  to  the  statutes  to  determine  whether 
the  Legislature  has  given  the  right  to  the  Highway  Department 
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to  travel  outside  of  the  State  and  for  what  particular 
instances  this  right  may  he  ao  exercised.. 

In  State  ex  ral,.  Lsunkin  v.  Hackraann,  204  S.  W, 

513,  the  Supreme  Court  ruled  that  the  State  Superintendent 
of  Public  Schools  could  have  his  traveling  expenses  paid 
in  attending  educational  conferences  outside  the  State  be- 
cause it  is  part  of  his  official  duty.  The  court  pointed 
out  that  the  legislature  had  provided  that  the  Superintend- 
ent should  attend  and  assist  in  the  meetings  of  teachers 
and  do  everything  to  elevate  the  standard  and  efficiency  of 
the  instruction  given  in  the  public  schools  of  this  State . 
Furthermore,  the  Legislature  in  Its  appropriation  act  had 
provided  for  traveling  expenses.  The  court  ao  ruled  that 
since  these  educational  conferences  tended  to  assist  him  In 
carrying  out  his  duties  that  Buch  expenses  could  be  paid* 

In  the  later  case  of  State  ex  rel.  Bradshaw  v. 
Hackmann,  208  S.  W#  445,  the  court  held  that  the  State  Ware- 
house Commissioner  was  not  authorized  to  attend  a confer- 
ence of  Warehouse  Cominis  si  oners  in  Washington  because  there 
is  nothing  in  his  statutory  duties  which'  requires  him  to 
travel  outside  of  the  State. 

In  the  Bradshaw  Case,  supra,  the  court  saidx 

"No  officer  In  this  State  can  pay  out 
the  money  of  the  State  except  pursuant 
to  statutory  authority  authorizing  and 
warranting  such  payment.” 

However,  the  court  noted  the  exception  In  this  rule  in  that: 

•'Whenever  a duty  or  power  Is  conferred 
by  statute  upon  a public  officer  all 
necessary  autnorlty  to  make  such  powers 
fully  effioacioua  or  to  render  the  per- 
formance of  such  duties  effectual  ie 
conferred  by  implication.” 

The  appropriation  act  passed  by  the  General  Assembly 
in  1941  for  the  Highway  Department  (House  Bill  No.  15,  Section 
1,  sub-section  (d) ) provides  money  to  be  used  for  ”travel  ex- 
penses within  and  without  the  state."  This,  as  wa3 said  In 
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the  Lamkin  Case,  supra.  Is  a legislative  construction  of  the 
powers  of . the  Highway  Commission  in  so  far  as  traveling  ex- 
penses are  concerned*  In  Hite  v.  Keane,  137  V:is . 625,  119 
N.  W.  303,  It  was  held  that  a foreign  country  was  Included 
in  the  phrase  ’’without  the  state.” 

Furthermore,  a reading  of  the  statutes  relating  to 
the  Highway  Commission  discloses  the  following: 

Section  8743,  R.  S.  Mo*  1939,  provides  that  the 
members  of  the  Commission  shall  receive: 

’’their  necessary  traveling  and  other 
expenses  Incurred  while  actually  en- 
gaged in  the  discharge  of  their  of- 
ficial duties.” 

Their  official  duties  as  provided  for  in  Section 
8752,  R*  S.  Mo*  1939,  are: 

”(4)  Cause  standard  plans,  #specifi- 
cations  and  estimates  to  be  'prepared 
for  the  repair  and  improvement  of 
highways  and  the  construction  and  re- 
pair of  bridges  by  civil  subdivisions, 

”(5)  Investigate  and  determine  upon 
the  various  methods  of  road  and  bridge 
construction  adapted  to  different  sec- 
tions of  the  state  and  as  to  the  best 
. methods  of  construction  and  mainte- 
nance of  highways  and  bridges. 

”(6)  Compile  statistics  relating  to 
public  highways  throughout  the  state 
and  collect  such  information  in  regard 
tnereto  as  it  shall  deem  expedient* 

"(7)  Aid  at  all  times  in  promoting 
highway  improvement  throughout  the 

state, 

”(8)  Prepare  plana,  specifications 
and  estimates  for  all  state  highways." 
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The  duties  Imposed  by  the  statute  above  require 
the  Highway  Commission  to  have  " standard  plans,  specifica- 
tions and  estimates"  and  require  them  to  investigate  and 
determine  the  various  methods  of  road  and  bridge  construc- 
tion adapted  to  the  different  sections  of  the  State.  They 
must  also  compile  statistics  and  collect  such  information 
as  they  deem  expedient,  and  are  required  to  aid  in  promot- 
ing highway  improvement.  !Ve  believe  it  is  obvious  that  in- 
formation can  well  be  obtained  at  various  meetings  with 
highway  officials  of  other  states  which  will  assist  the 
Missouri  Commission  in  carrying  out  efficiently  these  duties. 

AS  was  said  in  the  Lamkin  Case,  supra  (1.  c.  515); 

"It  is,  we  think,  necessary  if  stand- 
ards and  efficiency  in  education  in 
this  State  are  to  be  kept  abreast  of 
the  progress  in  other  states,  that  the 
head  of  the  public  school  system  should 
be  advised  as  to  what  educators  else- 
where are  doing.  No  better  way,  perhaps, 
for  doing  this  has  been  devised  than  by 
conventions  and  conferences  of  the  lead- 
ers in  educational  progress. w 

From  the  facte  submitted  in  your  request  we  are 
unable  to  ascertain  the  type  of  meeting  that  is  to  be  held 
in  Mexico  City,  but,  in  view  of  the  rules  laid  down  above, 
we  believe  that  you  should  be  able  to  ascertain  whether  such 
meeting  is  one  which  will  enable  the  members  of  the  Commis- 
sion to  carry  out  the  duties  of  their  office  or  not. 


Conclusion 

, Therefore,  in  view  of  the  above  authorities,  it 

is  the  opinion  of  this  Department  that  the  members  of  the 
Missouri  State  Highway  Commission  may  attend  a conference 
held  outside  of  the  State,  if,  at  said  conference,  discus- 
sions are  held  relating  to  highway  matters,  which  will  enable 
the  members  of  the  Commission  to  carry  out  the  duties  of 
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tholr  office,  and  that  the  expense  of  attending  such 
conferences  may  be  paid  by  the  State. 


Respectfully  submitted. 


ARTHUR  O'KEEFE 
Assistant  Attorney-General 


APPROVED: 


VAHkC.  tfHURLO 
(Acting)  Attorney~General 
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STATUTES: 
AMENDMENTS : 
REPEALS : 


A statute  amended  by  different  acts  of 
the  same  general  assembly  should  be 
construed  so  that  all  amendments  may  have 
force  and  effect. 
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Mr.  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City 
Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
question  of  whether  Section  571  R.  S.  1939  is  amended 
by  adding  the  proviso  contained  in  Senate  Bill  70  and 
by  the  proviso  contained  in  Senate  Bill  85,  both  passed 
by  the  Sixty-first  General  Assembly.  The  statement  of 
facts  furnished  you  by  the  Commerce  Clearing  House,  Inc. 
pertaining  to  this  question  and  which  accompanied  your 
request  are  as  follows: 

"Chapter  1,  Article  21  revised  statutes 
of  1939,  Section  571  is  amended  by  both 
Senate  Bill  70  and  Senate  Bill  85  of  the 
1941  Missouri  regular  session.  Senate 
Bill  85  added  a proviso  at  the  end  of 
Section  571  which  read  'provided  further 
that  nothing  herein  contained  shall  be 
construed  as  imposing  a tax  upon  any 
transfer  as  defined  in  this  Act,  of  in- 
tangibles, however  used  or  held,  whether 
in  trust  or  otherwise,  by  a person,  or 
by  reason  of  the  death  of  a person,  who 
was  not  a resident  of  this  state  at  the 
time  of  his  death.'  Senate  Bill  70 
provides  for  the  addition  of  the  following 
proviso  at  the  end  of  Section  571;  'and 
provided  further  that  nothing  herein  con- 
tained shall  be  construed  as  imposing  a 
tax  upon  any  transfer  as  defined  in  this 
Act,  on  a trust  or  any  distributee  there- 
of, created  as  a part  of  a stock  bonus  plan. 
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pension  plan,  disability  or  death 
benefit  plan  or  profit  sharing  plan, 
for  the  exclusive  benefit  of  employ- 
ees, to  which  contributions  are  made 
by  an  employer  or  employees,  or  both, 
for  the  purpose  of  distributing  in 
accordance  with  such  plans,  the  earn- 
ings or  principal,  or  both  the  earn- 
ings and  principal  of  the  trust  fund.' 
The  procedure  for  adding  the  provisos 
by  both  bills  was  to  provide  that 
Section  571  was  to  be  read  as  set  forth 
in  bill  texts  themselves.  In  neither 
case  did  one  bill  include  the  proviso 
intended  to  be  enacted  by  the  other. 

That  is,  Senate  Bill  70  which  was  ap- 
proved by  the  Governor  August  4,  1941 
restated  Section  571  but  did  not  include 
the  amendment  which  was  made  by 
Senate  Bill  85  approved  by  the  Governor 
June  26,  1941.  According  to  our  re- 
cords, both  measures  are  to  become 
effective  October  10." 


"We  would  be  pleased  to  have  you  ad- 
vise us  whether  the  amendments  made  by 
Senate  85  and  Senate  Bill  70  both  will 
take  effect  from  and  after  October  10 
or  whether  the  amendment  made  Senate  85 
is  by  inference  repealed  because  it  is 
not  restated  in  Section  571  as  set 
forth  in  Senate  70,  the  Act  with  the 
latest  approval  date.  It  is  our  con- 
clusion that  since  there  is  no  conflict 
between  the  two  added  provisions  that 
both  will  take  effect  and  be  incorporated 
as  part  of  Section  571,  however,  we  would 
appreciate  your  confirmation  of  this 
conclusion. " 

In  1933  the  General  Assembly  of  Missouri  enacted  two 
laws  pertaining  to  the  same  section  of  the  Revised  Statutes, 
namely  9952  R.  S.  1929,  and  the  question  of  the  construction 
of  these  two  acts  were  before  the  Supreme  Court  in  the  case  of 
the  State  et  rel.  vs.  Bader  et  rel.  78  S.W.  (2d)  835.  In  speak- 
ing of  the  rule  of  construction  that  the  courts  should  place  upon 
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statutes  passed  under  such  circumstances,  the  court 
said:  l.c.  839: 

"We  think  the  applicable  rule  is: 

'That  where  two  acts  are  passed  at 
the  same  session  of  the  Legis- 
lature, relating  to  the  same  subject- 
matter,  as  here,  they  are  in  pari 
materia,  and,  to  arrive  at  the 
true  legislative  intent,  they  must  be 
construed  together.  Forry  v.  Ridge, 

56  Mo.  App.  615;  State  ex  rel.  v. 

Klein,  116  Mo.  259,  22  S.W.  603; 

St.  Louis  v.  Howard,  119  Mo.  41,24 
S.W.  770,  41  Am. St.  Rep.  630.  The 
law  does  not  favor  repeals  by  implication. 
If  by  any  fair  interpretation  all  the 
sections  of  a statute  can  stand  together, 
there  is  no  repeal  by  implication.' 
Gasconade  County  v.  Gordon,  241  Mo. 

569,  145  S.  W.  1160,  1163.  The  opinion 
in  which  case  says  further: 

"In  Black  on  Interpretation  of 
Laws,  in  speaking  of  statutes  in  pari 
materia,  it  is  said:  "Especially  is  it 
the  rule  that  different  legislative 
enactments  passed  upon  the  same  day  or 
at  the  same  session,  and  relating  to  the 
same  subject,  are  to  be  read  as  parts 
of  the  same  act." 

"To  like  effect  is  2 Lewis'  Suther- 
land on  Statutory  Construction  (2d  Ed.) 
p.  845,  whereat  it  is  said:  'It  is 
observed  that  in  the  comparison  of  dif- 
ferent statutes  passed  at  the  same 
session  or  nearly  at  the  same  time  this 
circumstance  has  weight;  for  it  is 
usually  referred  to  as  indicating  the 
prevalence  of  the  same  legislative 
purpose,  as  rendering  it  unlikely  that 
any  marked  contrariety  was  intended.'" 

"It  is  easy  to  see  why  the  rule  of 
construction  pertaining  to  statutes  in 
pari  materia  applies  with  peculiar  force 
to  statutes  passed  at  the  same  session 
of  a legislative  body.  In  such  case 
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we  have,  in  fact,  the  same  minds  acting 
upon  the  same  subject.  It  is  not  to  be 
presumed  that  the  same  body  of  men 
would  pass  conflicting  and  incongrous 
acts.  The  presumption  is  that  they  had 
in  mind  the  whole  subject  under  con- 
sideration; that,  whilst  the  one 
general  subject  is  touched  in 
several  separate  acts,  yet  the 
legislative  intent  was  that  of  a 
harmonius  whole.  In  such  case,  it 
is  the  duty  of  the  courts  to  so 
construe  all  the  act  in  such  manner 
that  each  and  every  part  thereof 
may  stand,  if  such  construction 
can  be  attained,  without  doing 
violence  to  the  language  used  in 
the  several  acts . " 

Said  Section  571  R.  S.  1939  is  amended  by  two  acts  of 
the  General  Assembly  by  adding  proviso  clauses  to  the  original 
act.  The  provisions  of  the  two  proviso  clauses  are  not 
conflicting,  and  applying  the  rules  of  construction  stated 
in  the  Bader  case  supra,  it  seems  that  they  are  in  pari  materia 
and  in  order  to  arrive  at  the  true  legislative  intent  they 
must  be  construed  together.  The  fact  that  one  act  is  passed 
after  the  other  act  and  the  first  act  is  not  restated  in  the 
later  act  would  not  alter  the  foregoing  rule. 

On  the  question  of  the  duties  of  the  Secretary  of  State 
in  relation  to  the  publication  of  these  two  acts  in  the 
session  Laws  for  1941  will  say  that  under  Section  663  R.  S. 

1939  the  original  roles  of  these  two  acts  after  having  been 
approved  by  the  Governor,  would  be  deposited  in  the  office 
of  the  Secretary  of  State.  Then  under  Section  665  R.  S. 

1939,  the  Secretary  of  State  shall  deliver  copies  of  these 
two  bills  to  the  public  printer.  He  directs  and  superintends 
the  printing  of  them  which  are  finally  published  in  the 
session  Laws.  We  do  not  find  where  the  Secretary  of  State 
would  be  authorized  to  consolidate  these  two  bills  for  the 
purpose  of  being  printed  in  the  session  Laws. 
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CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  since  there  is  no  conflict  between  the  proviso  clause 
to  Section  571  R.  S.  1939  which  were  enacted  by  Senate  Bills 
70  and  85  of  the  Sixty-first  General  Assembly,  that  both  of 
said  proviso  clauses  will  take  effect  and  be  incorporated  in 
the  session  Laws  for  1941. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED : 


VANE  C.  THURLO 
(Acting)  Attorney-General 
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STATE  POINTING  COMMISSION:  Has  the  authority  to  set  aside 

order  of  July  11,  1940,  rejecting 
. all  bids.  May  now  make  new  con- 

t tracts  as  to  binding  and  printing 
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Honorable  Dwight  H.  Brown 
Chairman 

Commiss ioners  of  Public  Printing 
Jefferson  City,  Missouri 


Dear  Mr.  Browns 


fF I LE 


You  submit  to  this  Department  for  official  opinion 
questions  which  have  arisen  with  reference  to  State  printing 
and  binding  contracts  as  a result  of  mandamus  suits  by  tax- 
payers against  the  Commissi  on.  We  shall  quote  the  first 
portion  of  your  letter  and  then  answer  your  questions  in 
their  numerical  order. 

"The  Commissioners  of  Public  Printing 
are  informed  that  the  two  suits  in  man- 
damus instituted  in  the  Supreme  Court 
of  Missouri  by  certain  taxpayers  against 
the  Commission,  with  respect  to  which 
you  are  fully  advised,  will  shortly  be 
dismissed  with  prejudice.  If  such  ac- 
tion is  taken  it  will  be  incumbent  upon 
the  Commission  to  let  contracts  for 
state  printing  for  the  remainder  of  the 
statutory  two  year  term  which  began 
July  1,  1940,  Assuming,  therefore,  that 
the  above  facts  are  true,  we  desire 
your  opinion  on  the  following  legal 
questions: 


I 

"1.  Has  the  Commission  the  legal  right, 
if  it  deems  such  action  otherwise  ad- 
visable, to  set  aside  its  order  of  July 
11,  1940,  rejecting  all  bids  for  the 
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State  Printing  contracts  for  the  two 
year  term  above  mentioned,  when  the 
raandamus  suits  are  actually  dis- 
missed? 

"2.  Has  the  Commission  the  legal 
authority,  upon  the  dismissal  of  said 
suits,  to  reinstate  the  bids  made  for 
State  Printing  which  were  rejected  on 
July  11,  1940,  and  to  award  the  con- 
tracts for  State  Printing  thereon  f or 
the  remainder  of  the  two  year  term, 
expiring  June  30,  1942?” 


In  the  mandamus  actions  which  were  filed  in  the 
Supreme  Court,  and  you  refer  to  the  fact  that  this  Depart- 
ment is  fully  advised  as  to  the  contents  of  the  same,  the 
answer  to  the  alternative  writ  filed  on  behalf  of  the  com- 
mission alleged  that  all  bids  were  rejected,  in  effect, 
because  they  were  not  tho  lowest  and  bejst  bidders  obtainable  within 
the  meaning  of  Section  14977,  R,  S.  Mo.  1939.  We  assume  that 
whatever  objections  the  Co  mission  may  have  raised  as  to  the 
lowest  and  best  bidders  for  the  State  printing  contracts, 
have  now  been  removed,  hence,  the  reason  for  the  Commissi  on 
desiring  to  knov?  whether  it  can  legally  set  aside  its  order 
of  July  11,  1940,  rejecting  all  bids. 

Reviewing  the  pertinent  provisions  of  Section 
14977,  supra,  it  will  be  seen  that  it  is  the  duty  of  the 
Commission  to  enter  into  contract  with  a responsible  pB rson 
or  persons  for  printing  certain  classes  of  matter  for  a period 
of  two  years.  T'he  Commission  shall  give  notice  by  advertise- 
ment for  at  least  thirty  days  in  two  newspapers , stating  the 
date  and  the  hour  in  which  the  bids  are  to  be  opened.  The 
contracts  are  to  be  let  to  the  lowest  and  best  bidder  or 
bidders.  The  Commission  is  further  invested  with  the  authority 
to  reject  any  and  all  bids.  The  mere  fact  that  a bid  or  bidder 
may  have  the  lowest  bid  froxa  a pecuniary  standpoint  does  nob 
necessarily  mean  that  he  shall  be  awarded  the  contract.  The 
term  "the  lowest  and  best  bidder”  includes  other  elements  such 
as  the  ability,  the  standing  of  the  bidder,  equipment,  conven- 
ience, or  other  elements  which  the  Commission  may  deem  or  think 
expedient  in  carrying  out  the  contract.  (State  v.  Herman,  59  N. 

E.  104,  63  Ohio  St.  440.) 
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We  are  not  attempting  to  settle  or  give  an  opinion 
with  respect  to  the  legal  questions  which  were  involved  in 
the  mandamus  suits,  except  in  so  far  as  the  Commissi  on’s 
action  in  rejecting  all  bids  is  concerned.  As  the  matter 
now  stands,  granting  that  the  mandamus  suits  are  to  be  or 
will  be  dismissed  with  prejudice,  the  Commission,  in  effect, 
has  made  no  contract  for  the  biennium  and  has  not  completed 
its  duties  under  Section  14977,  supra,  the  situation  now 
being  the  same  as  when  the  Commission  rejected  all  bids. 

In  the  decision  of  Garfield  v.  United  States  ex  rel. 
Goldsby,  30  App.  Cases  (D,  C.)  177,  1.  c.  183,  we  find  this 
principle  of  law: 

"It  is  * well  settled  *#,  when  the 
judgment  or  discretion  of  an  executive 
officer  has  been  completely  exercised 
in  the  performance  of  a specific  duty, 
the  act  performed  is  beyond^  his  review 
or  recall,  unless  power  to  *that  ex- 
tent has  also  been  conferred  upon  him." 


But,  has  the  Commission  completely  exercised  its 

discretion  In  the  performance  of  its  specific  duty?  The 

ultimate  duty  of  the  Commission  is  to  follow  the  procedure 

as  set  forth  in  Section  14977,  supra,  and  award  a contract 

to  the  lowest  and  best  bidder.  This,  the  Commission  has  not 

^ n°^  P9pfom9Ci  its  full  function,  its  desire  to 

llL  < °rd9r  °f  July  11  * 1940'  does  not  contravene  the 

woil^probabirL  th®  above  ^oted  decision.  Its  acts 

wauia  probably  be  beyond  recall  or  review  if  the  contract-  hnri 

been  .warded  and  their  duties  fully  performed  ISde?  said  eeetio, 


Prom  the  case  of  Cress 
same  being  an  Indiana  decision, 
raent : 


V.  State,  132  N.  E.  822,  the 
we  quote  the  following  state- 


Ana  power  to  undo  an  act  once  done 
will  not  be  Implied  from  the  mere  grant 
°f  Power,  in  the  exercise  of  a souSd 
discretion,  to  do  the  act," 
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j-he  same  principle  is  enunciated  in  Thr oop’s 
Public  Officers,  Section  564,  page  534.  But,  as  stated 
above,  the  acts  of  the  Commission  with  reference  to  the 
printing  contract  have  not  been  completely  exercised  in 
the  performance  of  their  duty,  to-wit,  the  consummation  and 
the  completion  of  a contract  for  two  years  under  the  pro- 
visions of  Section  14977,  supra. 

There  is  a further  reason  why  this  action  of  the 
Commissioners  would  be  proper  in  the  instant  case.  We  are 
aware  of  the  general  rule  as  stated  in  46  C.  J.,  page  1033, 
that: 

"When  the  judgment  or  discretion  of 
an  executive  officer  has  been  com- 
pletely exercised  in  the  performance 
of  a specific  duty,  the  act  performed 
is  beyond  his  review  or  recall,  al- 
though the  statute  conferring  authority 
expressly  makes  the  determination  dis- 
cretionary 

In  support  of  this  statement  the  writer  cites  Garfield 
v.  United  States,  ex  rel.  Goldsby,  30  App.  Cases  (D.  C.)  177, 

1.  c.  183 j People  v.  Cantor,  180  IT.  Y.  S.  153;  and  Cress  v. 
State,  198  Ind.  323,  152  N.  E.  022.  However,  a reading  of 
those  cases  discloses  that  the  facts  therein  are  in  no  way 
analogous  to  the  facts  in  the  instant  case.  The  Garfield  de- 
cision Involved  a suit  to  restore  an  Indian  to  the  rolls  after 
his  name  had  been  stricken  by  the  Indian  Commission.  The 
Cress  case  dealt  with  the  selection  of  a school  site;  while 
the  Cantor  case  involved  a tax  assessment. 

The  nearest  case  in  point  that  we  are  able  to  find 
. is  that  of  Ross  v.  Stackhouse,  114  Ind.  200,  which  involved 
a bid  to  the  City  Council  for  the  work  of  street  improvement. 

The  letting  of  the  work  was  duly  advertised  and  all  the  bids 
including  one  made  by  one  Ross  were  by  the  Council  rejected. 
Subsequently,  the  Council  reconsidered  its  action  and  let  the 
contract  to  Ross.  It  will  be  noted  that  the  court  In  the  first 
part  of  the  opinion  quoted  below,  recognized  the  general  rule 
vhich  has  been  stated  above,  but  holds  that  it  is  not  applicable 
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under  the  facts  in  the  case.  The  court  said  (1.  c.  203) j 

"It  is  settled  that  where  the  act  or 
decision  of  a common  council,  or  other 
similar  body,  is  done  or  made  in  pur- 
suance of  notice  which  the  lav;  requires, 
and  is  in  its  nature  such  as  to  adjudicate 
upon,  or  determine,  or  affect  the  substan- 
tial personal  or  property  rights  of  those 
notified,  a decision  once  rendered  can  not 
ordinarily  be  rescinded  or  set  aside.  City 
of  Madison  v.  Smith,  83  Ind,  502.  This 
rule  has  no  application,  however,  to  matters 
of  a merely  administrative  or  legislative 
character.  Bodies  having  cognizance  of  such 
subjects  may  modify,  repeal  or  reconsider 
their  action  in  regard  to  mattera  of  that 
nature,  at  any  time,  provided  the  vested 
rights  of  others  are  not  thereby  affected. 

Over  such  matters  they  exercise  a continuing 
power,  belch  v.  Bowen,  103' Ind.  252;  Board, 
etc.,  v.  Pullen,  111  ind.  410. 

"The  purpose  of  requiring  the  letting  of 
contracts  for  street  improvements  to  be 
advertised  is  to  secure  fair  competition, 
and  to  enable  the  common  council  to  let 
the  contract  upon  the  most  advantageous 
terms.  1 Dill.  Munie.  Corp,,  section  468. 

The  advertisement  Is  not  to  give  notice  to 
the  property-holders,  nor  does  the  letting 
of  the  contract  adjudicate  upon  or  deter- 
mine in  any  degree  their  personal  or  prop- 
erty rights.  The  matter  of  accepting  or  re- 
jecting bids,  and  of  letting  the  contract. 

Is  purely  administrative  in  character,  de- 
pending entirely  upon  the  discretion  of  the 
coisjmon  council.  Flatter  v.  Board,  etc., 

103  Ind.  360." 

This  view  Is  recognized  In  the  case  of  Springfield 
v.  Weaver,  137  Mo.  650,  in  which  our  Supreme  Court  said  (1. 
671)  { 
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"The  council  had  the  undoubted  power  at  a 
subsequent  meeting  to  reconsider  and  re- 
scind the  order  rejecting  the  bid  of  Reilly, 
and  thereafter  to  accept  liis  bid  and  let  the 
contract  to  him.  It  had  acquired  juris- 
diction over  the  parties  interested  and  the 
subject-matter.  The  bids  were  before  it;  the 
bid  of  Reilly  was  within  the  estimate  of  the 
engineer;  the  acceptance  or  rejection  of 
the  old  and  making  the  contract  were  mere 
matters  of  business  detail  Intrusted  to  the 
council  and  over  which  it  had  power  to  act 
in  such  a 'manner  as  it  might  consider  to  be 
for  the  best  interest  of  the  city." 

In  view  of  the  above  authorities  we  are  therefore  of 
the  opinion  that  the  Commissi  oners  of  Public  Printing,  who 
have  rejected  all  bids  for  the  contract  of  public  printing,  may 
subsequently  set  aside  such  rejection.  In  answer  to  your 
second  question,  if  you  set  aside  your  order  of  July  11,  1940, 
rejecting  all  bids  for  the  state  printing  contracts  for  the 
two-year  term  ending  June  30,  1942,  such  action,  in  effect, 
would  automatically  reinstate  the  bids,. Upon  their  reinstate- 
ment, it  is  our  opinion  that  you  have  the  legal  right  to  asr&rd 
the  contracts  for  state  printing  thereon  for  the  remainder  of 
the  two-year  term  expiring  June  30,  1942,  in  the  same  manner 
and  to  the  same  extent  that  you  had  before  the  rejection  of 
said  bids*  However,  we  point  out  that  if  you  deem  it  advis- 
able to  exercise  such  right,  the  manner  in  which  you  exercise 
it  and  the  persons,  if  any,  to  whom  you  award  such  contracts, 
are  matters  solely  resting  within  the  discretion  of  the  commission. 


II 

"On  June  30,  1941,  the  Commission  entered  in- 
to a contract  for  state  binding  for  a term 
expiring  June  30,  1942,  said  contract  con- 
taining a clause  which  gives  the  Commission 
the  right  to  cancel  same  on  thirty  days* 
notice.  If  the  Commission  should  deem  it 
advisable  to  exercise  its  right  to  cancel 
such  contract,  with  or  without  the  consent  of 
the  holder  of  the  same,  would  it  then  have  the 
legal  right  to  award  a contract  for  binding 
for  a period  expiring  June  30,  1942,  without 
advertising  for  bids  therefor?" 

The  duty  of  the  Commies loners  of  Public  Printing  to 
provide  for  the  necessary  binding  for  the  State  is  found  under 
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the  provisions  of  Section  14986,  R*  S.  Mo.  1929.  This 
section  gives  the  Commissioners  authority  to  make  such  a 
contract  as  they  may  deem  heat  and  upon  such  terms  as 
shall  be  most  advantageous  to  the  State  for  a period  not 
exceeding  one  year*  By  the  provisions  of  the  contract  now 
in  force  the  Commission  has  the  authority  to  cancel  the 
same  with  thirty  days*  notice*  If  the  Commission  exercises 
its  right  to  cancel  the  contract  according  to  the  terms  of 
the  contract,  then  the  effect  will  he  that  the  State  will  not 
have  a contract  for  binding* 

We  are  of  the  opinion  that  under  the  provisions  of 
Sectioxi  14986,  supra,  the  Commissioners  of  Public  Printing  may 
then  make  a contract  for  binding  for  the  period  expiring  June 
30,  1942,  as  they  deem  best  and  most  advantageous  to  the  State, 
without  the  necessity  of  requiring  bids  because  the  statute 
does  not  require  notice  or  advertisement  for  bids. 


Respectfully  submitted. 


DELIVER  b.  NOLEN 
Assistant  Attorney- General 


ARTHUR  O’KEEFE 

Assistant  Attorney -General 


APPROVED* 


ROY  McKlTTRICK 
Attorney-General 
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SECRETARY-  OF  STATE i Limited,  to  statutory  fee  of  $1.00  for  noti 

.•fication  of  service  of  process. 


September  23,  1941 


Honorable  Dwight  H,  Brown 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


FILE 

/ ' 


We  are  in  receipt  of  your  letter  of  September 
18th  wherein  you  state  as  follows* 

"With  my  letter  of  July  3,  1941,  I 
sent  you  copy  of  Senate  Bill  Ho.  67, 
approved  by  the  Governor  on*  June  26, 

1941*  You  returned  an  opinion  dated 
July  8,  1941,  signed  by  Mr.  Dasserman. 

"Another  question  has  arisen  In  con- 
nection with  this  new  law.  The  law 
provides  that  a foe  of  $1  is  to  be 
paid  to  the  Secretary  of  State  when 
such  process  is  served  upon  me. 

"The  law  Instructs  that  I mail  the 
notice  and  copy  of  the  petition  and 
summons  to  the  defendants  by  regis- 
tered mail,  deliver  to  addressee  only. 

This  method  of  mailing  costs  31^  or  34j^ 
per  defendant,  depending  upon  the  num- 
ber of  pages  In  the  petition.- 

"I  have  been  served  with  a process  di- 
rected to  three  individual  defendants, 
with  fee  of  ^3.  In  another  instance  I 
have  been  served  with  similar  process 
against  three  defendants  and  the  fee  paid 
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was  $1,  Study  of  the  law  does  not 
make  clear  to  me  whether  it  is  in- 
tended that  I handle  a process  against 
three  or  four  or  even  more  defendants 
for  i|l  fee." 

Section  5 of  Senate  Bill  67  provides  as  follows: 

"Service  of  process  under  this  act 
shall  "be  made  by  serving  a copy  there- 
of, together  with  a copy  of  the  pe- 
tition, upon  the  Secratary  of  State 
of  the  State  of  Missouri  at  his  office 
in  Cole  County,  Missouri,  or  in  the 
absence  of  the  Secretary  of  State, 
upon  his  Chief  Clerk  at  his  office  in 
Cole  County,  Missouri,  together  with 
a fee  of  £1*00  and  such  service  shall 
be  sufficient  service  upon  said  non- 
resident,  provided  that  within  fifteen 
days  after  said  service  upon  the  Sec- 
retary of  State,  or  upon  his  Chief 
Clerk,  as  herein  provided.  The  Secre- 
tary of  State  shall  immediately  mail 
to  the  defendant,  and  to  each  of  the 
defendants,  if  there  be  more  than  one 
by  restricted,  registered  mail,  ad- 
dressed to  the  defendant  at  his  last 
known  address,  residence,  or  place  of 
abode,  a notification  of  said  service 
of  process  upon  the  Secretary  of  State, 
or  his  Chief  Clerk  as  herein  provided} 
provided,  however,  that  the  court,  or 
judge  thereof  in  vacation,  may,  upon 
good  cause  shown,  by  order  extend  such 
time  for  notification," 

Under  the  above  section,  upon  the  receipt  of  a fee 
of  $1.00,  the  Secretary  of  State  is  required  to  immediately 
mail  to  the  defendant,  "and  to  each  of  the  defendants,  if 
there  be  more  than  one,"  notification  of  service  of  process. 
There  is  nothing  in  the  language  of  the  above  section  which 
would  authorize  a graduation  of  fees  depending  upon  the 
number  of  defendants  in  the  Gase. 
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Sectlon  14  of  said  hill  provides  as  follows* 

"The  fee  of  $1.00  paid  by  plaintiff 
to  the  Secretary  of  State  under 
Section  5 at  the  time  of  service  of 
such  process  shall  be  taxed  as  part 
of  plaintiff’s  costs  if  he  prevails 
in  the  action  or  proceeding.” 

The  above  section  again  com templates  that  the 
fee  to  be  paid  by  the  plaintiff  to  the  Secretary  of  State, 
be  only  $1.00. 

Y»e  appreciate  the  fact  that  the  number  of  defendants 
in  a case  may  be  such  that  the  cost  of  postage  may  far  exceed 
the  $1.00  fee  tendered  to  the  Secretary  of  State.  However 
this  may  be,  we  have  no  authority  to  broaden  the  plain  mean- 
ing of  the  language  in  the  above  sections  to  require  a fee 
of  $1.00  for  each  defendant  notified  by* the  Secretary  of  State. 

In  the  case  of  Oummins  v.  Kansas  City  Public  Service 
Go.,  334  Mo.  672,  66  S.  W.  (2d)  920,  l.e.  931,  the  court  said: 

"It  is,  of  course,  fundamental  that 
where  the  language  of  a statute  is 
plain  and  admits  of  but  one  meaning 
there  is  no  room  for  construction." 

• Again  in  the  case  of  State  v.  Thatcher,  338  Mo.  622, 
92  S.  IS.  (2d)  640,  1.  c.  643,  the  court  said* 

"We  are  not  persuaded  that  the  law- 
makers intended  to  make  any  provision 
■ for  St.  Louis  county  in  this  particular 
act*  first,  because  the  language  of 
the  enactment  is  perfectly  clear  and 
unambiguous.  In  such  case  there  Is 
nothing  to  construe,  and  no  intent  con- 
trary to  the  evident  Intent  can  ra- 
tionally or  permissibly  be  implied. 
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Prom  the  foregoing  we  are  of  the  opinion  that, 
irrespective  of  the  number  of  defendants  the  Secretary  of 
State  is  required  to  notify  of  the  service  of  process  upon 
him,  said  Secretary  of  State  is  limited  to  the  statutory 
fee  of  $1.00  for  each  case. 


Respectfully  submitted. 


MaX  WASHERMAN 

Asaistant  Attorney-General 


APPROVED: 


VANE  G.  THURLO 

(Acting)  Attorxiey-General 
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SECRETARY  OP  STATE:  Official  Manual  should  contain  names 

and  salaries  of  employees  during  the 
preceding  biennium. 


October  21,  1941 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr*  Brov/n:  . 


We  are  in  receipt  of  your  letter  of  September  10, 
1941,  submitting  several  questions  concerning  your 
duties  in  preparing  the  Missouri  Manual.  You  also 
request  our  interpretation  of  Section  15002,  Revised 
Statutes  of  Missouri,  1939,  as  amended  by  House  Bill 
230,  passed  by  the  recent  General  Assembly. 


Your  first  question  is  as  follows: 


"We  would  like  to  know  whether  the 
heads  of  departments,  boards,  bureaus, 
commissions,  etc.  are  expected  to 
report  to  us  the  employment  of  a 
person  and  the  detailed  data  required 
before  that  person  is  eligible  to  the 
payroll.” 


»<e  think  this  question  is  specifically  answered  by 
Section  15002,  Laws  of  Missouri,  1^41,  page  690,  which 
we  quote: 


"There  shall  be  published  in  said 
manual  the  name,  salary  and  post 
office  address,  and  previous  occupa- 
tion, including  street  and  number, 
of  every  officer  and  employee,  of 
this  state,  and  it  shall  be  unlawful 
for  any  officer  of  this  'state  to  pay 
or  authorize  the  payment  of  a salary 
to  any  appointee  or  employee  unless 
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he  shall  first  file  with  the  secretary 
of  state,  for  publication  In  the  manual, 
the  name,  salary,  post  office  address 
and  previous  occupation  of  such  employee.” 

Generally,  the  word  "shall"  is  mandatory.  State  ex 
rel,  McKIttrick  v.  Wyraore , 119  S.  V*.  (2d)  941,  343  Mo.  98, 
119  A.  L.  R.  710.  By  its  use  of  the  word  "shall”  throughout 
the  above  section,  we  must  conclude  that  the  Legislature 
intended  that  no  employee  of  the  State  of  Missouri,  or  of 
any  department,  board,  bureau  or  commission,  constituting 
a part  of  the  state  executive  or  ' mini strati ve  government, 
who  receives  a salary  may  receive  such  salary  unless  his 
name,  amount  of  compensation  and  previous  occupation  shall 
be  first  submitted  to  the  Secretary  of  State  for  publication 
in  the  Manual. 

Your  second  question  Is  as  follows: 


"be  would  like  to  know  whether  this  law 
contemplates  this  same  officer  report- 
ing to  us  any  change  in  the  status  of 
the  employee.  For  instance,  if  the  salary 
Is  changed,  tp.en  the  information  given 
to  the  department  originally  does  not 
agree  with  the  later  facts,  — the  facts, 
for  instance,  at  the  time  the  Blue  Book 
Is  being  prepared  for  publication," 


In  construing  statutes,  the  primary  rule  is  to  ascertain 
the  lawmakers’  intent  and  to  promote  the  object  and  manifest 
purpose  of  the  statute.  Artophone  Corporation  v.  .poale, 

135  S.  W,  (2d)  343.  The  original  purpose  for  the  publica- 
tion of  the  Missouri  Manual  was  to  give  the  people  of  this 
state  historical,  political  and  statistical  information 
with  regard  to  the  state  and  national  governments.  By 
the  amendment  In  1941,  in  which  the  Legislature  Inserted 
the  word  "salary”  in  Section  15002,  supra,  it  Is  clear 
that  the  Intent  was  to  permit  the  people  of  the  state  to 
be  advised  as  to  the  disposition  of  all  money  disbursed 
for  salaries  to  the  employees  of  the  state.  The  language 
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used  is  clear  and  unambiguous,  and  it  is  therefore  our 
opinion  that  if  the  salary  of  any  employee  Is  increased 
or  decreased,  the  proper  officer  must  file  a report  of 
such  change  with  the  Secretary  of  State  for  publication 
in  the  Manual  before  such  change  may  become  effective* 

Your  third  question  is  as  follows: 


f,Vve  would  like  to  know  whether  the  de- 
partments are  expected  to  report  to  us 
the  regular  personnel  which  is  employed 
at  a per  annum  salary,  payable  monthly, 
or  should  also  report  ev^ry  person  who 
at  any  time,  under  any  circumstances, 
for  any  period  is  employed.  Charged  as 
we  are  with  the  responsibility  of  the 
publication  of  the  Blue  Book,  we  are 
mindful  that  if  it  is  necessary  to  pub- 
lish the  name  of  every  temporary  employee, 
the  Blue  Book  will  become  very  voluminous 
and  a very  costly  publication.  To  Illus- 
trate j I am  told  that  at  the  peak  the 
Highway  Department  may  have  as  many  as  . 
5,000  laborers,  and,  counting  the  labor 
turnover,  ini the  period  of  a year  the 
total  may  be  8,000  to  10,000*  These 
persons  may  be  employed  for  one  or 
more  days,  a period  of  weeks,  or  a few 
months  * " 


The  title  of  House  Bill  230,  which  announces  its 
evident  purpose,  is  as  follows: 


"AN  ACT  to  amend  Section  15002,  Article 
II,  Chapter  120,  of  the  Revised  Statutes 
of  Missouri,  1939,  relating  to  certain 
information  in  the  official  manual  and 
providing  that  the  salaries  of  all  state 
employees  be  published  therein* H 
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The  word  "employee”  is  general,  and  has  been  held  to 
include  all  classes  of  workers  (Volume  XIV,  Words  and 
Phrases,  page  456),  but  the  word  "salaries,"  as  used  in 
both  Section  15002  and  the  title  to  said  section  in  the 
amendment  made  by  House  Bill  230,  has  been  given  a definite 
meaning  by  our  Supreme  Court  and  courts  in  many  other 
jurisdictions » 

In  Hexiderson  v,  Koenig,  168  Mo.  356,  1.  c.  367,  we 
find  the  following: 

"Salary  is  defined  to  be:  'A  periodical 
allowance  made  as  compensation  to  a 
person  for  his  official  or  professional 
services  or  for  his  regular  work.’  (Stan- 
dard Diet.) 

"Salary  is  regarded  as  a_  per  annum  com- 
pensation. (Bouvler  Lav/  DictTJ  And  to 
the  like  effect  see  an  exhaustive  review 
of  the  subject  in  People  ex  v.  Myers, 

42  Alb.  L.  J.  332."  (Italics  ours) 


In  other  jurisdictions,  the  distinction  between  a 
salary  and  a wage  has  been  even  more  clearly  defined. 

We  believe  the  following  definitions  found  in  Words  and 
Phrases,  Volume  XXXVIII,  clearly  Illustrate  this  distinc- 
tion, 1.  c.  51: 


"’Salary*  refers  to  a superior  grade  of 
services  and  implies  a position  or  office, 
and  suggests  something  higher,  larger, 
and  more  permanent  than  ’wages.’  First 
Hat.  Bank  v.  Bernum,  160  F.  245,  247. 

"The  word  ’salary’  imports  a specific 
contract  for  a specific  sum  for  a speci- 
fied period  of  time,  while  ’wages’  are 
compensation  for  services  by  the  day  or 
week.  Blick  v.  Mercantile  Trust  & Deposit 
Co.,  77  A.  844,  846,  113  md.  487. 
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"Under  Income  Tax  Act  1931,  Section 
2B,  38  St at.  167,  providing  that  net 
income  shall  include  income  from  sala- 
ries, wages,  or  compensation  for  per- 
sonal services,  ’salaries’  indicates 
a periodical  payment  as  compensation 
for  regular  employment,  while  'wages’ 
generally  applies  to  manual  “labor. 
Merriam  v.  United  States,  C.  C.  A.  N . 
Y.,  282  F.  851,  855. 


•3*  «•  w 
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"'Wages'  is  usually  restricted  to  sums 
paid  as  hire  or  reward  to  domestic  or 
menial  servants  and  to  sums  paid  to 
artisans,  mechanics,  laborers,  and 
others  employed  in  various  manual  oc- 
cupations, while  'salary'  has  reference 
to  the  compensation  of  clerks,  book- 
keepers, other  employees  of  like  class, 
officers  of  corporations,  and  public 
officers*  Fitzgerald  Furniture  Co.  v. 
Metropolitan  Life  Ins,  Co.,  272  111. 

App . 138 , 

■if  if  -if  if  •if'  -if  if-  Hr  'if  -if-  if  Of  'if  -if  if  £- 

" 'Wages,'  In  its  ordinary  acceptation, 
has  a less  extensive  meaning  than  "salary,' 
•and  is  usually  restricted  to  sums  paid  as 
hire  to  domestic  or  menial  servants  and 
to  artisans,  mechanics,  laborers,  and 
others  employed  In  various  manual  occu- 
pations, while  'salary'  has  reference  to 
the  compensation  of  clerks,  bookkeepers, 
other  employes  of  like  class,  officers 
of  corporations,  and  public  officers. 

Massie  v.  Cessna,  88  N.  L . 152,  154, 

239  111.  352,  130  Ain.  St.  Rep.  234. 
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"Salary  is  the  compensation  given  to 
a hired  person  for  service,  and  is  a 
synonymous  convertible  term  with  'wages, ' 
though  use  and  acceptation  have  given 
to  the  word  'salary'  a significance 
somewhat  different  from  the  word  'wages,' 
in  this*  that  the  former  is  understood 
to  relate  to  position  or  office  — to 
be  the  compensation  given  for  official 
or  other  services  as  distinguished  from 
wages,  the  compensation  for  labor*  Bell 
v,  Indian  Live  Stock  Co.,  Tex.,  11  S.  W. 
344,  346,  3 L.  R.  A.  642." 


While  it  is  impossible  to  lay  down  a rule  which 
would  govern  every  Instance,  we  think  It  clear  that  the 
temporary  laborers  described  in  your  question  undoubtedly 
receive  wages  rather  than  salaries  and  do  not  receive  an 
annual  compensation.  They  should  not,  therefore.  In  our 
opinion  be  Included  In  the  Missouri  Manual  as  employees 
receiving  fixed  salaries. 

Your  last  question  follows* 


"We  are  also ‘confronted  with  this  question j 
whether  or  not  the  current  Blue  Book 
should  contain  all  of  the  personnel  of 
the  previous  administration  who  continued 
under  employment  Into  the  present  biennium 
as  well  as  their  successors.  You  can  see 
that  in  some  instances  there  would  be  a 
virtual  duplication  of  Job  listings  In 
some  of  the  departments." 


Since,  as  we  have  pointed  out  above,  the  salaries, 
addresses  and  previous  occupations  of  all  employees  shall 
be  filed  "with  the  secretary  of  state,  for  publication  in 
the  manual  # # we  are  of  the  opinion  that  the  names 

and  salaries,  with  the  other  information  required  by  the 
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statute,  of  all  employees  during  the  biennium  immediately 
preceding  the  publication  of  each  official  Manual  must  be 
included  in  such  Manual,  However,  due  to  the  fact  that 
House  Bill  230,  which  requires  the  publication  of  salaries 
of  employees,  did  not  become  effective  until  October  10, 
1941,  it  is  the  opinion  of  this  office  that  you  are 
required  to  publish  only  the  salaries  of  such  employees 
of  the  state  as  have  been  certified  to  you  since  the 
effective  date  of  House  Bill  230,  and  such  as  may  be 
furnished  you  in  time  to  be  included  in  the  next  publication 
of  the  Missouri  Manual. 


He spect fully  submitted. 


ROBERT  L.  HYDBR 
Assistant  Attorney  General 

APPROVED: 


VAii'H  C.  TliURLO 

(Acting)  Attorney  General 
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MI  S80TTRI 


SCTiOOL  ht)H  TL«J  3.LIKD:  (1)  Compulsory  attendance 

law  applies  to  blind  children.  ~{2)  Questions  re- 
lating to  rules  are  admissible.  (3)  Missouri 
School  for  the  Blind  is  a charitable  institution 
in  so  far  as  income  tax  deductions  are  concerned. 


October  30*  1941 


Mr.  R.  Wilson  Brown 
Superintendent 

Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St . Loui s , Mi s sour i 


Dear  Sir: 


. You  submit  to  this  Department  for  official  ruling, 

three  questions  which  we  shall  answer  In  their  numerical 
order. 


FILE. 


"(i)  Does  the  complusory  school 
law  (Chapter  72,  Article  IS,  Section 
10587}  apply  to  the  Missouri  “School 
for  the  Blind?  (Chapter  72,  Article  25)” 


Section  10587,  R.  S.  Missouri,  1939,  is  so  general 
in  nature  that  it  can  bp  construed  to  cover  Chapter  72, 

Article  25,  relating  to  the  Missouri  School  for  the  Blind 
and  Deaf,  as  It  makes  no  exception  to  the  fact  that  a 
child  may  bo  deaf  or  blind.  It  has  further  provisions 
permitting  the  court,  if  necessary,  to  excuse  a child 
mentally  or  physically  incapacitated. 

By  the  terms  of  Section  10845,  R,  S.  Missouri,  1939, 
the  Missouri  School  for  the  Blind  at  St.  Louis  is  made 
a part  of  and  to  be  conducted  as  an  educational  institu- 
tion of  the  State  of  Missouri. 

Section  10854,  R.  S.  Missouri,  1939,  compels  the  parents 
or  the  guardian  of  every  deaf  child  between  the  ages  of  six 
and  seventeen  years  to  cause  the  child  to  attend  regularly 
some  recognized  school  for  the  deaf,  but  permits  a child  to  be 
excused  from  attending  school  for  the  deaf  if  It  Is  mentally 
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or  physically  Incapacitated  to  attend. 

Under  Section  10856,  R,  S,  Missouri,  1939,  it  is 
provided  that  upon  the  petition  of  any  person  a blind  or 
deaf  person  is  entitled  to  advantages  of  the  Missouri 
School  for  the  Blind  and  Deaf,  and  the  parents  or 
guardians  are  unable  to  pay  the  expenses  of  such  child 
at  the  local  school,  the  county  court  shall  order  the 
child  sent  to  the  proper  school  at  the  expense  of  the 
county  for  clothing  and  traveling  expenses. 

We  are  therefore  of  the  opinion  that  it  is  com- 
pulsory for  a blind  child  to  atfend  school  in  accordance 
with  the  provisions  of  Section  10587,  R.  S,  Missouri,  1939 
unless  excused  due  to  the  child  being  mentally  or 
physically  incapacitated  to  attend. 


II, 

<* 

”(2)  Is  it  the  opinion  of  the  Attorney 
General  that  the  application  for  admis- 
sion to  this  school,  copy  of  which  is 
attached,  is  in  order  from  a legal 
standpoint?  In  considering  this  matter, 
please  give  attention  to  the  following 
points* 

n(a)  The  school  feels  it  can  better 
give  individual  attention  tfien  it  has 
a great  deal  of  information  regarding 
the  individual.  Thus,  it  it  proper  for 
us  to  expect  new  students  to  supply  us 
with  the  information  requested  on  this 
blank, 

B(b)  Inasmuch  as  the  State  of  Missouri 
does  not  make  provisions  for  personal 
expenses  of  the  students— these  expenses 
include  such  items  as  hair  cuts,  toilet 
articles,  shoe  repair,  et6.— is  it  with- 
in the  right  of  the  school  to  require 
parents  or  guardians  to  furnish  each 
child  with  lb, 00  per  school  year  as  found 
on  page  9? 


Mr*  Wilson  Frown 


(3) 


October  30,  1941 


”(c)  Is  it  within  the  right  of  this 
school  to  require  the  parents  or  guard- 
ians to  agree  that  the  students,  while 
enrolled  in  this  school,  are  subject 
to  the  rules  and  regulations  of  the 
school?  This  is  on  page  12  of  the 
attached  blank.  The  purpose  of  this 
has  been  to  impress  upon  parents  the 
fact  that  while  their  children  are 
here  those  children  are  expected  to 
follow  the  usual  procedure  of  the 
school  including  the  regula  tions  govern- 
ing It  and  to  thus  avoid  any  misunder- 
standing if  and  when  the  students  dis- 
regard of  such  regulations  makes  it 
necessary  to  dismiss  him.” 


Section  10853,  R.  3.  Missouri,  1939,  is  as 

follows  * 


”A11  blind  and  deaf  persons  under 
twenty-one  (21)  years  of  age,  of 
suitable  mental  and  physical  capacity, 
who  are  residents  of  this  state,  shall 
be  entitled  to  admission  to  the  school 
for  the  blind  and  the  school  for  the 
deaf,  respectively.  All  admissions  and 
• discharges,  and  the  length  of  the  period 
of  instruction  of  each  pupil,  shall  be 
determined  by  the  board  of  managers. * 


(a)  You  will  note  that  all  admissions  and  discharges 
are  to  be  determined  by  the  board  of  managers,  and  further, 
by  the  provisions  of  Section  10847,  R,  S.  Missouri,  1959, 
the  school  is  under  the  jurisdiction  of  a board  of  managers. 
Therefore,  we  are  of  the  opinion  that  the  board  of  managers 
has  the  authority  to  exact  the  data  from  the  parents  and 
guardians  or  the  court  that  is  attached  to  your  request  for 
an  opinion.  We  have  read  the  form  attached  ^Application 
For  Pupil  Enrollment,”  and  we  find  nothing  unreasonable  or 
illegal  contained  therein. 
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(b)  By  the  provisions  of  Section  10853,  quoted  supra, 
all  blind  persons  under  the  age  of  twenty-one  (21)  years, 
are  entitled  to  admission  to  the  school  for  the  blind, 
subject  to  the  action  of  the  board.  By  the  provisions 
of  Section  10856,  referred  to  above,  a blind  child  is 
entitled  to  advantages  of  the  Missouri  School  for  the 
Blind  or  the  Deaf,  if  the  parents  or  guardians  are  un- 
able to  pay  the  expenses,  the  county  Court  can  order 

the  expenses  for  clothing  and  traveling  to  be  paid  by 
the  county,.  As  a result,  all  blind  children  subject 
to  the  action  of  the  board  are  entitled  to  attend  the 
Missouri  School  for  the  Blind,  irrespective  of  their 
financial  condition. 

Powers  and  duties  of  a county  court  are  of  statu- 
tory origin.  The  statute,  in  referring  to  the  traveling 
expenses  to  be  paid  by  the  county,  we  think  refers  to  the 
expenses  of  the  child  to  and  from  the  school.  We  do  not 
think  that  the  county  court  has  the  authority  to  pay  for 
more  than  one  trip,  that  is,  the  trip  t>f  the  child  to 
attend  in  the  beginning  and  its  return  at  the  close  of 
the  school.  We  think  the  term  '’expenses”  as  used  in  the 
statute,  is  broad  enough  to  include  the  distribution  of 
Wive  Dollars  ($5,00)  per  year  for  the  incidental  expenses 
that  arise,  such  as  hair  cuts,  toilet  articles,  shoe  re- 
pairs, and  that  such  a charge  is  not  unreasonable, 

(c)  By  the  provisions  of  Section  10853,  as  mentioned  and 
quoted  above  several  times,  all  admissions  and  discharges 
are  to  be  determined  by  the  board  of  managers,  and  we  are 
of  the  opinion  that  the  rules  and  regulations  of  entrance 
and  the  conduct  of  the  child  while  attending  Missouri  School 
for  the  Blind  is  under  the  control  of  the  board  of  managers 
and  the.  superintendent,  and  that  it  is  not  unreasonable  to 
have  the  parents  sign  the  enclosed  form  on  page  12,  except 
for  any  injury  which  might  arise  to  the  child  due  to  carelesa 
ness  and  negligence  or  any  other  unreasonable  injury  to  the 
child  on  the  part  of  the  school. 


III. 

"Does  the  State  of  Missouri  recognize 
private  gifts  to  this  school  as  being 
contributions  to  charity?  It  has  been 
brought  to  my  attention  that  certain 
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other  schools  for  the  blind  are 
considered  to  be  charitable  in- 
stitutions and  therefore  individuals 
may  make  private  donations  of  money, 
consider  such  donations  as  charitable 
gifts,  and  exclude  such  gifts  in 
their  income  tax  exemptions  to  the 
extent  of  the  law.1' 


By  the  provisions  of  Section  10864,  R*  S.  Missouri, 
1939,  the  property  of  a school  shall  be  under  the  care 
and  control  of  the  hoard  of  managers  end  there  is  a fur- 
ther provision  as  tb  the  investment  of  the  personal  prop- 
erty "or  donations  to  such  school  shall  be  vested  in 
such  board  of  managers  of  the  respective  schools  for  the 
use  and  benefit  of  the  said  schools."  As  mentioned  above, 
the  Missouri  School  for  the  Blind  is  designated  as  a part 
of  the  public  school  system  of  the  state  and,  irrespective 
of  whether  the  school  be  charitable  or  otherwise,  by  the 
provisions  of  Section  10$87,  R,  S.  Missouri,  1939,  it  is 
made  lawful  for  any  parson  to  grant,  give  and  devise  to 
the  publid  school  fund  of  the  State  any  money  or  property, 
real  or  personal. 

Therefore,  we  ara( of  the  opinion  that  the  school  has 
authority  to  accept  gifts  or  contributions.  It  is  an 
institution  maintained  b^r  the  state,  the  same  as  all  other 
schools  of  the  state,  and  can  be  classified  as  a part  of 
the  free  public  school  system.  We  are  uhable,  in  our 
research,'  to  determine  whether  the  courts  of  Missouri  have 
ever  classed  the  school  for  the  blind  as  a charitable  in- 
stitution. 

In  the  State  of  Illinois,  in  the  decision  of  Summers 
v.  Chicago  Title  and  Trust  Bompany,  335  111.  564,  it  was 
held  that,  even  though  students  paid  tuition,  it  does  not 
change  the  character  of  the  school  as  a charitable  institu- 
tion. It  was  held  in  the  State  of  New  York  that  New  York 
University  Is  a semi-public  Institution  and  a charitable 
Institution,  New  York  University  v.  Taylor,  296  N*  Y.  S. 
848, 
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We  ere  of  the  opinion  that  it  can  be  classified 
as  a charitable  institution*  However,  we  suggest  that 
you  consult  the  Collector  of  Internal  Revenue  in  St. 
Louis,  as  to  the  status  of  such  gifts,  and  whether  or 
not  they  can  be  deducted  on  the  da  nor1 a income  tax,  as 
no  doubt  he  has  passed  upon  the  actual  or  similar 
question. 


Respectfully  submitted. 


0LLIV3R  W.  N0D3N 

Assistant  Attorney  General 


APPHOTODi 


VanS  d,  thurlo  * 

(Acting)  Attorney  General 


MO'i'OR  VEHICLES: 


Service  of  process.  Laws  of  Missouri, 
1941,  page  435,  'the  word  ’'person" 
includes  corporations. 


November  15,  1941 


// 


Honorable  Dwight  H,  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sirs 


FILE 


This  Department  is  In  receipt  of  your  letter  of 
No "ember  8,  1941,  wherein  you  request  an  opinion  involv- 
ing th9  following  facts: 


"Under  SB-67  approved  June  1941, 
appearing  in  Session  Laws,  1941,  at 
page  435,  I have  been  served  by  the 
sheriff  with  summons  directed  to  a 
corporation  located  In  Dallas,  Texas. 
The  law  does  not  seem  to  Include 
artificial  persons, 

"Will  you  please  favor  me  with  an 
opinion  as  to  whether  service  upon 
non-resident  corporations,  ovners  of 
vehicles  driven  on  Missouri  highways, 
is  within  this  new  law? 


"If  your  answer  be  affirmative,  is 
there  any  other  envelope  inscription  to 
be  placed  on  my  mailing,  than  "Deliver 
to  Addressee  Only"?  it  occurs  to  me 
that  the  letter  carrier  might  require 
more  definite  instructions." 


The  Act  passed  by  the  General  Assembly  in  1941,  Laws 
of  Missouri,  page  435,  relates  to  civil  actions  against  non 
resident  owners,  users  and  operators  of  motor  vehicles  and 
trailers  in  the  State  of  Missouri 
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You  desire  to  know,  in  the  first  instance,  whether 
or  not  the  manner  of  service,  as  imposed  on  yon  under 
Section  5,  includes  corporations  as  well  as  individuals. 
The  Act,  at  page  436,  Section  3,  defines  the  term  "person" 
as  follows l 


"The  term  Parson1  as  used  in  Sec- 
tion 1,  hereafter  di  all  mean* 

"a.  The  owner  of  the  motor  vehicle 
or  trailer,  whether  it  is  being  used 
and  operated  personally  by  said  owner 
or  by  his  agent, 

"b,  An  agent  using  and  operating  the 
motor  vehicle  or  trailer  for  his 
principal. 

wc.  Any  person  who  is  in  charge  of 
the  motor  vehicle  or  trailer  and  of 
the  use  and  operation  thereof  with 
the  express  or  implied  consent  of  the 
owner, " 


The  to  rd  "corporation”  is  not  used  in  any  place  in 
the  Act.  There  is  nothing  to  Indicate  one  way  or  the  other 
as  to  whether  or  not  the  Legislature  intended  to  include 
corporations. 

It  was  held  in  the  decision  of  City  of  Webster  Groves 
v.  Smith,  340  Mo,  798,  that  the  statute  defining  ps  rson  to 
include  any  individual,  firm,  corporation,  at  cetera,  did 
not  apply  to  a municipal  corporation.  In  the  decision  of 
State  ex  rel,  Burnes  National  Bank  v.  Duncan,  302  Mo.  130, 
it  was  held  that  in  many  instances  where  the  word  "person" 
is  used  in  a statute,  it  is  construed  to  include  corpora- 
tion. The  use  of  the  term  applies  particularly  to  criminal 
statutes;  that  it  depends  upon  the  context  and  the  intent 
with  which  the  term  is  employed*  There  are  numerous 
decisions  in  foreign  states  (Words  and  Phrases,  vol.  32, 
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p.  222),  holding  that  the  word  "person"  Includes  cor- 
porations. The  decisions  refer  to  civil  as  well  as 
criminal  cases  (City  of  St.  Louis  v.  Rogers,  7 Mo.  19). 

We  think  the  matter  can  be  decided  by  referring 
to  the  statutes  of  Missouri.  Under  Section  3209,  R.  S* 
Missouri,  1939,  referring  to  definitions  of  terras,  the 
word  "person”  is  defined  as  "Including  a body  of  persons 
whether  incorporated  or  not." 

Under  the  motor  vehicle  chapter,  Section  8367,  the 
word  "person"  is  defined  as  including  "firm,  corporation, 
partnership  or  association."  In  defining  the  term  "per- 
son", Section  3 uses  the  expression  "or  by  his  agent," 

"or  trailer  for  his  principal."  We  are  of  the  opinion 
that  the  statute  is  broad  enough  In  using  the  terra  "person" 
to  Include  corporations  as  well  as  individuals. 

You  next  inquire  that  if  our  ruling  to  the  above 
question  be  In  the  affirmative,  whether  or  not  It  Is 
necessary  to  inscribe  any  additional  direction  on  the 
envelope  containing  the  service. 

Section  7,  page  436,  is  as  follows* 


"The  term  'Restricted,  Registered  Mail' 
means  mail  tfhich  carries  on  the  face 
thereof  In  a conspicuous  place,  ih  ere  It 
will  not  be  obliterated,  the  endorse- 
ment, 'Deliver  to  Addressee  Only’,  and 
which  also  requires  a return  receipt  or 
a statement  by  the  Postal  authorities 
that  the  addressee  refused  to  receive 
and  reoeipt  for  such  mail," 


It  appears  that  the  only  requirement  made  fcy  the 
Legislature  is  to  the  effect  that  you  should  mark  the 
envelope  "Deliver  to  Addressee  Only." 
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We  suggest  that  when  the  petition.  In  addition  to 
the  name  of  the  corporation  involved  in  the  litigation. 
Includes  the  names  of  the  officers  of  the  corporation, 
said  names  of  the  officers  may  be  included  on  the  face 

of  the  envelope* 


Respectfully  submitted. 


QLLIVER  W.  NO LBN 
Assistant  Attorney  General 


APPROVED! 


Vane  c.  tVurlo 

(Acting)  Attorney  General 


SCHOOL  FOR  THE  BLIND: 


Under  Chapter  72,  Article  25,  R.  S. 
Missouri,  1959,  if  no  separate  school 
is  provided  for  colored,  blind  children 
such  children  are  entitled  to  attend 
the  Missouri  School  for  the  Blind. 


November  24,  1941 


Honorable  R.  Wilson  Brown 
Superintendent 

Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St.  Louis,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
November  18th,  wherein  you  make  the  following  inquiry: 


"The  Board  of  Managers  of  the  Missouri 
School  for  the  Blind  has  asked  me  to 
get  an  opinion  from  you  regarding  the 
admission  of  negro  children  in  the 
Missouri  School  for  the  Blind. 

"Chapter  72,  Article  25,  Section  10853 
of  the  Revised  Statutes  of  the  State 
of  Missouri  make  no  mention  of  the 
segregation  of  races.  While  the  Board 
is  opposed  to  mixing  negro  pupils  with 
white  pupils,  the  Board  prefers  to  have 
your  advice  on  the  legality  of  making 
any  discrimination." 


Section  3,  Article  XT  of  the  Constitution  of  the 
State  of  Missouri  spates  that: 


"Separate  free  public  schools  shall  be 
established  for  the  education  of  children 
of  African  descent." 


By  the  provisions  of  Section  10350,  Revised  Statutes 
of  Missouri,  1939,  when  there  are  eight  or  more  colored 
children  of  school  age  within  any  district  in  this  state. 


Hon.  R.  Wilson  Brown 


-2- 


Kovember  24,  1941 


the  Board  of  Directors  is  authorized  and  required  to 
establish  and  maintain  within  the  school  district  a 
separate  free  school  for  colored  children. 

Section  10349,  Revised  statutes  of  ilssouri,  1939, 
is  a reiteration  of  the  constitutional  provision,  but 
contains  the  additional  statement  to  the  effect: 


" and  it  shall  hereinafter  be 

unlawful “for  any  colored  child  to 
attend  any  whiue  school,  or  for  any 
white  child  to  attend  a colored  school." 


Referring  to  boot ion  10853,  Revised  Statutes  of 
Missouri,  1939,  the  same  being  under  Chapter  72,  Article 
25,  entitled  "Missouri  School  for  the  Blind,  and  Missouri 
School  for  the  Deaf,"  we  find  that  said  section  does  not 
specifically  exclude  colored  children,  but  states  that: 


"All  blind  and  deaf  persons  ujider  twenty- 
one  (21)  years  of  ago,  of  suitable  mental 
and  physical  capacity,  who  are  residents 
of  this  state,  shall  be  entitled  to  ad- 
mission to  the  school  for  the  blind  and 

the  school  for  the  deaf,  respectively. 

" 


V,e  are  unable  in  our  research  to  find  any  section 
or  authority  wherein  a separate  School  for  the  Blind  has 
been  established  for  colored  children.  It  was  held  in 
the  case  of  State  ex  rel.  Canada,  305  U.  S.  337,  83  L.  dd . 
208,  that  it  was  not  unconstitutional  for  the  State  of 
Missouri  to  separate  the  races  in  the  establishment  of 
schools,  but  the  same  facilities  accorded  to  a white  student 
must  be  accorded  within  the  state  to  a negro  student. 

In  view  of  the  fact,,  as  stated  above,  that  Missouri 
has  not  established  any  separate  school  for  blind  negro 
children,  and  that  said  children  are  entitled  to  the  benefits 
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of  free  learning  for  the  blind,  we  are  of  the  opinion 
that  unless  provision  be  made  for  separate  education  for 
negro  blind  children,  they  are  entitled  to  attend  the 
Missouri  School  for  the  Blind. 


Respectfully  submitted, 


APPROVED* 


OLLIVLR  W.  NOLEN 
Assistant  Attorney  General 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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ELECTIONS  j;  Size  of  ballots  on  constitutional  convention 
and  retaining  of  a judge. 


December  19,  1941 


Honorable  Dwight  II,  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion 
under  date  of  December  16,  1941,  which  is  as  follows* 

"In  accordance  with  tho  laws  and 
constitution,  I shall  certify  the 
above  question  to  tho  county  clerks 
and  boards  of  election  commissioners 
to  be  voted  upon  in  the  general  elec- 
tion to  be  heid  in  November,  1942. 

This  Is  made  mandatory  by  Art.  XV, 

Sec.  4 of  the  constitution,  submitted 
by  initiative  and  adopted  Nov.  2, 

1920. 


"Art.  XV,  Sec.  4 does  not  go  Into 
detail,  requiring  this  question  to 
be  submitted  on  a separate  ballot, 
separate  from  any  othe  constitutional 
amendments  or  initiated  laws  which  may 
be  voted  upon  next  November,  nor  does 
it  specify  the  size  of  the  separate 
Individual  ballot.  I am  attaching 
hereto  a ballot,  size  2-3/4"  x 4", 
which  was  found  in  the  old  files  of 
this  Department  and  Is  evidently  the 
on©  used  It  voting  at  the  time  the 
last  constitutional  convention  was 
authorized  by  popular  vote. 

"Art.  XV,  Sec.  2,  provides  the  General 
Assembly  may  propose  constitutional 
amendments,  to  be  voted  upon  ’on  one 
independent  and  separate  baLbt’.  Sec, 
3 permits  the  General  Assembly  to  au- 
thorize a vote  of  the  electors  of  the 
state  on  the  question  of  holding  a 
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convention  to  revise  and  amend  the 
constitution,  ’which  shall  be  sub- 
mitted to  the  electors  on  a separate 
ballot’ i I assume  that  the  word  ’in- 
dependent’ in  Section  2 means  that  we 
will  have  a ballot  for  this  constitu- 
tional convention  question,  one  for  the 
initiated  measures  and  amendments  and 
amendments  proposed  by  the  general  as- 
sembly, and  at  least  one  ballot  for  the 
election  of  candidates  for  office.  One 
will  be  provided  for  the  voting  on  ques- 
tion of  retaining  certain  judges. 

”8ec.  11680  R.  S.  Mo*,  1939,  instructs 
that  the  constitutional  ballot,  i*e., 
the  ballot  containing  the  proposals  of 
the  general  assembly  and  initiated  laws 
or  amendments,  shall  be  not  less  than 
four  inches  wide  and  ten  inches  long. 

This  provision  seems  to  have  been  in 
effect  at  the  time  the  attached  ballot 
was  voted.  Please  advise  whether  in 
your  opinion  the  4”  x 10"  minimum  ap- 
plies to  the  individual  separate  bal- 
lot on  the  question,  shall  there  be  a 
convention  to  revise  and  amend  the 
constitution,  Please  also  inform  me 
whether  in  your  opinion  the  same 
minimum  size  should  apply  to  the 
separate  ballot  on  question  of  retain- 
ing certain  judges.”  i 

Article  XV,  Section  4 of  the  Constitution  of  Mis 
sourl  provides  as  follows: 

"The  question  ’Shall  there  be  a con- 
vention to  revise. and  amend  the  Con- 
stitution?’ shall  be  submitted  to 
the  electors  of  the  state  at  a special 
election  to  be  held  on  the  first  Tuesday 
in  August,  one  thousand  nine  hundred 
and  tv/enty-one,  and  at  each  general 
election  next  ensuing  the  lapse  of 
twenty  successive  years  since  the  last 
previous  submission  thereof,  and  in 
case  a majority  of  the  electors  voting 
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for  and  against  the  calling  of  a con- 
vention shall  vote  for  a convention, 
the  governor  shall  Issue  writs  of  elec- 
tion to  the  sheriffs  of  the  different 
counties,  ordering  the  election  of  dele- 
gates, and  the  assembling  of  such  con- 
vention, a s is  provided  in  the  preceding 
section.” 

This  section  was  placed  in  the  Constitution  by 
initiative  and  was  adopted  November  2,  1920,  appearing  in 
the  Laws  of  1921,  page  711.  At  the  time  this  section  was 
placed  in  the  Constitution  there  was  in  effect  at  that 
time  a section  which  is  now  Section  11676,  R.  S.  Missouri 
1939. 

Section  11676,  R.  S.  Missouri  1939,  provides  as 

follows  t 


’’Whenever  a proposed  constitutional 
amendment  or  other  question  13  to  be 
submitted  to  the  people  of  the  state 
for  popular  vote,  the  secretary  of 
state  shall  duly,  and  not  less  than 
twenty  days  before  the  election, 
certify  the  same  to  the  clerk  of  each 
county  court  of  the  state,  and  the 
clerk  of  each  county  court  shall 
include  the  same  in  the  publication 
provided  in  section  11542.” 

Under  the  above  section  it  is  the  duty  of  the  secre- 
tary of  state  to  certify  the  election  to  the  clerk  of  each 
county  court  of  the  state.  It  is  also  very  noticeable  under 
the  above  section  that  the  first  election  on  the  question  of 
"Shall  there  be  a convention  to  revise  and  amend  the  Consti- 
tution?1 must  be  submitted  first  at  a special  election  and 
that  within  twenty  years  thereafter  at  a general  election  only 

Article  XV,  Section  2 describes  how  the  proposed  amend 
ments  shall  be  published  and  submitted  to  a vote.  It  covers 
not  only  amendments  proposed  by  the  General  Assembly  but  also 
amendments  by  initiative  petition. 

Article  XV,  Section  3 of  the  Constitution  of  Missouri 
only  applies  to  amendments  by  convention  as  proposed  by  the 
General  Assembly  and  not  by  an  order  of  the  secretary  of  state 
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as  set  out  In  Section  4,  Article  XV,  supra. 

By  reason  of  the  above  constitutional  sections  the 
Legislature  enacted  Section  11680,  and  Section  11682,  R,  S. 
Missouri  1939*  Section  11680,  supra,  was  originally  enacted 
in  the  Laws  of  1909  and  amended  by  the  Laws  of  1913,  page 
326  and  repealed  and  reenacted  in  the  Laws  of  1919.  Section 
11680,  supra,  was  held  to  be  invalid  as  to  that  part  which 
refers  to  the  question  "Shall  there  be  a convention  to  revise 
and  amend  the  Constitution?"  It  was  so  held  In  State  v. 
Imhoff,  238  S.  W.  122,  paragraphs  8,  9,  where  the  court  said* 

"We  have  so  frequently  construed  that 
portion  of  our  Constitution  (section 
28,  art.  4)  which  provides  that  no 
bill,  except  as  therein  provided, 
shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  In 
Its  title,  that.  In  view  of  the  in* 
escapable  conclusion  flowing  from  the 
reading  of  the  title  and  the  provision 
of  the  act  under  review,  a discussion 
of  same  would  seem  to  be  unnecessary. 

It  may  therefore  be  sufficient  to  say 
that  the  purpose  to  be  subserved  by  the 
Constitution  In  regard  to  the  title  of 
an  act  Is  that  by  Its  terms  It  must  be 
such  as  to  serve  as  a clear  and  compre- 
hensive Indicator  of  the  purpose  of  the 
act.  While  it  may  be  so  general  as  to 
omit  matters  germane  to  the  principal 
features  of  the  statute.  If  It  suf fl- . 
ciently  Indicates  the  substantial  pur- 
pose of  the  law,  it  will  not  be  violative 
of  the  Constitution.  State  v.  Sban,  258 
Mo.  305,  167  S.  W.  500.  While,  there- 
fore, the  title  In  this  case  is  suf- 
ficiently comprehensive  to  Indicate 
that  the  act  is  In  regard  to  the  sub- 
mission of  constitutional  amendments, 
there  Is  an  utter  absence  of  any  refer- 
ence to  the  submission  of  any  other 
proposition  such  as  is  contemplated 
by  the  provision.  So  far,  therefore, 
as  this  act  attempts  to  regulate  the 
submission  of  other  propositions  than 
constitutional  amendments,  it  must  be 
held  to  be  Invalid,  We  discussed  this 
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question,  with  the  citation  of  apposite 
authorities  in  the  case  of  State  v. 

Sloan,  supra,  and  In  the  later  cases  of 
State  v.  Crltes,  277  Mo.  194,  209  S,  W, 

863,  and  Vice  v.  Kirksville,  280  Mo. 

348,  217  S.  W.  77,  with  a like  conclusion 
to  that  reached  in  the  present  case; 

There  Is  neither  reason  nor  authority 
for  departing  therefrom,” 

Section  11682  was  enacted  in  the  Laws  of  1921,  First 
Extra  Session,  page  182.  Section  11682  only  applies  where 
the  constitution,  convention  is  voted  upon  at  a special  elec 
tion  and  since  by  your  request  you  intend  to  submit  the  quea 
tion  at  the  general  election  this  section  is  not  applicable. 

Section  11680,  R.  S.  Missouri  1939,  provides  "The 
constitutional  ballot  shall  not  be  less  than  4"  wide  and  10" 
long,  of  the  same  kind  of  paper,  color  and  of  equal  size." 
Since  this  section  has  been  declared  invalid  as  to  the  ques- 
tion of  a constitutional  convention,  this  limitation  is  of 
no  effect  on  the  size  of  the  ballot  upon  that  question. 

The  ballot  which  you  have  attached  to  this  request 
was  one  that  was  used  in  compliance  with  the  mandatory  in- 
structions as  set  out  in  Article  XV,  Section  4 of  the  Con- 
stitution of  Missouri  which  provided  for  a special  election 
at  that  time.  We  find  no  law  that  specifically  describes 
the  size  of  the  ballot  on  the  question  of  "Shall  there  be  a 
convention  to  revise  and  amend  the  Constitution?"  and  for 
that  reason  we  hold  that  it  is  in  the  reasonable  discretion 
of  the  secretary  of  state  to  furnish  a ballot  of  any  size. 

Your  second  question  as  to  the  size  of  the  ballot 
used  on  the  question  as  to  whether  or  not  a judge  may  con- 
tinue to  retain  office  is  covered  by  the  constitutional 
amendment  as  set  out  in  the  Laws  of  1941,  page  722.  Sec- 
tion 3 of  that  amendment  partially  reads  as  follows* 

"Whenever  a declaration  of  candidacy 
for  election  to  succeed  himself  is 
filed  by  any  Judge  under  the  provisions 
of  this  section,  the  Secretary  of  State 
shall  not  less  than  thirty  (30)  days 
before  the  election  certify  the  name 
of  said  judge  and  the  official  title 
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of  his  office  to  the  clerks  of  the 
county  courts,  and  to  the  boards  of 
election  commissioners  in  counties  or 
cities  having  such  boards,  or  to  such 
other  officials  as  may  hereafter  be 
provided  by  law,  of  all  counties  and 
cities  wherein  the  question  of  retention 
of  such  Judge  in  office  is  to  be  sub- 
mitted to  the  voters,  and,  until  legis- 
lation shall  be  expressly  provided  other- 
wise therefore  the  Judicial  ballots 
required  by  this  section  shall  be  pre- 
pared, printed^  published  and  distributed, 
and  the  election  upon  the  question  of  re- 
tention of  such  Judge  in  office  shall  be 
conducted  and  the  votes  counted,  can- 
vassed, returned,  certified  and  pro- 
claimed by  such  public  officials  in 
such  manner  as  is  now  provided  by  the 
statutory  law  governing  voting  upon 
measures  proposed  by  the  initiative.” 

The  above  partial  section  specifically  provides 
that  ballots  prepared,  printed,  published  and  distributed 
shall  be  the  same  as  upon  voting  of  measures  proposed  by 
the  Initiative.  The  initiative  is  set  out  in  Article  IV, 
Section  57  of  the  Constitution  of  Missouri,  By  reason  of 
this  constitutional  section.  Section  12291  of  the  Revised 
Statutes  of  Missouri  1939  was  enacted.  Under  that  section 
the  secretary  of  state  shall  certify  a copy  of  the  ballot 
title  and  numbers  of  civil  measures  to  be  voted  upon  to 
the  county  clerks  of  each  county  and  since  Section  11680, 
supra,  which  applies  to  the  method  of  voting  and  form  of 
ballot  of  the  constitutional  amendment,  specifically  states 
"The  constitutional  ballot  shall  not  be  less  than  4"  wide 
and  10”  long  of  the  same  kind  of  paper,  color  and  of  equal 
size,"  then  the  ballot,  upon  the  question  of  whether  or  not 
a judge  shall  be  retained  in  office,  must  be  not  less  than 
4"  wide  and  10"  long  and  of  the  same  kind  of  paper,  color 
and  of  equal  size* 


APPROVED: 


Respectfully  submitted 


VANE  C.'  TIIURLO 

(Acting)  Attorney  General 


W.  J.  BURKE 

Assistant  Attorney  General 
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COUNTY  COURTS: 
OFFICERS: 

COUNTY  COLLECTORS: 


County  court  can  refus^,  to  pay  for 
publishing  notice  to  delinquent 
personal  taxpayers  that  a suit  would 
be  filed  against  them  for  personal  taxes. 


August  6*  1941 


Mr . Bill  Burke 
Collector  of  the  Revenue 
Stone  County 
Galena,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion 
dated  August  4,  1941,  which  reads  as  follows: • 

’’Early  in  the  summer  of  this  year  I 
carried  notices  in  the  County  papers, 
instructing  the  personal  taxpayers 
of  Stone  County  that  suit  would  be 
started  on  all  unpaid  personal  taxes, 

' July  15th,  1941, 

”%e  Stone  County  Court  has  r-efused 
to  pay  the  publishers  for  the  notices, 
and  Included  In  my  1941  budget  Is— 

§100,00  advertising, 

nIs  there  any  law  in  the  Missouri 
statutes  that'  compels  the  County  to 
pay  for  such  notices?” 

Section  11110  R,  S,  Missouri  1939,  sets  out  that 
delinquent  taxes  should  be  placed  in  two  separate  booksf 
one  book  shall  contain  the  personal  delinquent  list,  and 
the  other  book  shall  contain  the  land  delinquent  list. 

Section  11112,  R,  S,  Missouri  1939,  sets  out  the 
method  of  collecting  delinquent  personal  taxes.  This  sec- 
tion partially  reads  as  follows* 

"Personal  taxes  assessed  on  and  af- 
ter June  1st,  1887,  shall  constitute 
a debt  for  which  a personal  judgment 
may  be  recovered  before  a justice  of 
the  peace  or  In  the  circuit  courts 
of  this  state  against  the  party  as- 
sessed with  said  taxes.  All  actions 


% 
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commenced  under  this  law  shall  he 
prosecuted  in  the  name  of  the  state 
of  Missouri,  at  the  relation  and  to 
the  use  of  the  collector  and  against 
the  person  or  persons  named  in  the 
tax  bill,  and  in  one  petition  and  in 
one  count  thereof  may  be  Included 
the  said  taxes  for  all  such  years 
as  may  be  delinquent  and  unpaid,  and 
said  taxes  shall  be  set  forth  in  a 
tax  bill  or  bills  of  said  personal 
back  taxes  duly  authenticated  by 
the  certificate  of  the  collector 
and  filed  with  the  petition}  and 
said  tax  bill  or  tax  bills  so  certi- 
fied shall  be  prima  facie  evidence 
that  the  amount  claimed " in  said  suit 
Is  Just  and  correct,  and  all  notices 
and  process  in  suits  under  this  law 
shall  be  sued  and  served  In  the  same 
manner  as  in  civil  actions  before 
Justices  of  the  peace  and  in  circuit 
courts,  and  the  general  laws  of  this 
state  as  to  practice  and  proceedings 
and  appeals  and  writs  of  error  in 
civil  cases  shall  apply,  as  far  as 
applicable,  to  the  above  actions. 

Said  actions  shall  be  prosecuted  by 
attorneys  employed  as  provided  in 
article  9 of  this  chapter  of  the 
general  statutes,  and  the  fees  and 
compensation  allowed  in  said  article 
shall  apply  to  the  above  actions* 

•»  # * * * # # -j*  •»  a -;{•  e -:t  # " 

Nothing  Is  stated  in  the  above  partial  section  as 
to  the  requirement  of  a notice  in  any  manner  to  a person 
who  owes  delinquent  personal  tax.  No  notice  is  required 
before  the  suit  is  filed  under  this  section. 

Section  11113,  R.  S*  Missouri  1939,  provides  for 
a notice  by  registered  mail  before  a suit  shall  b e brought 
to  recover  delinquent  personal  taxes,  but  this  section 
only  applies  to  counties  having  a population  of  more  than 
eighty  thousand  and  less  than  one  hundred  fifty  thousand, 
in  which  circuit  court  is  held  not  more  than  one  place. 
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This  section  doea  not  apply  to  Stone  County. 

Section  11079,  R.  Sr  Missouri  1939,  does  not  ap~ 
ply  to  delinquent  taxes  but  merely  provides  that  the  col- 
lector shall  give  not  less  than  twenty  days*  notice  of 
the  time  and  place  at  which  they  will  meet  the  taxpayers 
of  their  respective  counties,  and  collect  and  receive 
their  taxes.  This  notice  may  be  given  by  posting  up  at 
least  four  written  or  printed  handbills  in  different  parts 
of  each  municipal  township  in  3aid  counties,  and  by  publi- 
cation for  two  weeks  in  a newspaper,  if  one  be  published 
in  the  county  which  notice  shall  specify  the  places  and 
the  number  of  days  that  he  will  remain  in  each  place.  Un- 
der this  section  the  county  court  may  relieve  the  collect- 
or from  visiting  any  municipal  township  in  the  county  by 
an  order  of  record  before  the  notice  is  given.  This  sec- 
tion does  not  apply  to  delinquent  personal  taxes  but  only 
applies  to  taxes  due  that  are  not  delinquent. 

Section  11126,  R,  S.  Missouri  1939,  partially 
reads  as  follows* 

"The  county  collector  shall  cause 
a copy  of  such  list  of  delinquent 
lands  and  lota  to  be  printed  in 
some  newspaper  of  general  circulation 
and  published  in  the  county,  for 
three  consecutive  weeks,  one  in- 
sertion weekly,  before  such  sale, 
the  last  insertion  to  be  at  least 
fifteen  days  prior  to  the  first 
Monday  in  November.  And  it  shall 
pnly  be  necessary  in  the  printed 
and  published  list  to  state  in  the 
aggregate  the  amount  of  taxes, 
penalty,  interest  and  cost  due 
thereon,  each  year  separately  stated, 
and  the  land  therein  described  shall 
be  described  in  forty-acre  tracts  or 
other  legal  subdivision,  and  the  lots 
shall  be  described  by  number,  block, 
addition,  etc.*  * a-  -*  * « * # -:$•  ■»  tt 

The  above  section  does  not  apply  to  personal  prop- 
erty and  only  applies  to  delinquent  land  taxes. 

Since  it  is  not  the  duty  of  a county  collector  to 
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publish  notice  of  personal  delinquent  property  taxes  any 
contract  for  the  publishing  would  be  void  and  the  county 
court  cannot  be  compelled  to  pay  for  such  publishing* 

Article  VI  of  Section  36  of  the  Constitution  of 
Missouri  reads  as  follows s 

BIn  each  county  there  shall  be  a 
county  court,  which  shall  be  a 
court  of  record,  and  shall  have 
jurisdiction  to  transact  all 
county  and  such  other  business  as 
may  be  prescribed  by  law.  ®he 
court  shall  consist  of  one  or  more 
Judges,  not  exceeding  three,  of 
whom  the  probate  judge  may  be  one, 
as  may  be  provided  by  law. H 

In  construing  this  section  the  Supreme  Court  of 
this  state  in  Nodaway  County  v*  Kidder,  129  S.  W*  (2d)  85V 
paragraphs  2-4,  said* 

"County  courts  are  courts  of  record, 
created  and  given  jurisdiction  to 
transact  all  county  business,  and 
to  audit  and  settle  all  demands 
against  the  county.  Article  6,  sec- 
tion 36,  Constitution  of  Missouri, 

Mo*  St.  Ann*  Sec.  2078,  H*  S,  Mo. 

1929,  Mo.  St.' Ann.  section  2078,  p. 

2658.  The  above  statute  providing 
for  settling  and  auditing  claims 
against  the  county  applied  only  to 
lawful  demands  and  does  not  authorize 
the  county  court  to  audit  and  settle 
claims  arising  on  void  contracts* 

Hillside  Securities  Co*  v*  Mlnter, 

300  Mo*  380,  397,  254  S*  W*  188,  193* 

A County  Court  does  not  act  judicially 
In  auditing  and  approving  claims  pre- 
sented against  the  county,  or  in 
auditing  warrants  issued  in  payment 
thereof,  and  its  action  is  not  final 
in  the  sense  that  a Judgment  of  a 
court  is  final*  Jackson  County  v* 

Fayman,  329  Mo*  423,  44  S.  W.  2d  849, 

852j  State  ex  rel*  West  v*  Biemer, 
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255  Mo.  336,  351,  164  S.  W,  517, 

521*  The  fact  that  said  statements, 
presented  by  Judge  Kidder,  were 
audited  and  allowed  by  the  County 
Court,  and  that  warrants  were  ordered 
to  be  issued  in  payment  of  said  state- 
ments, was  not  binding  on  plaintiff, w 

Under  the  above  holding  it  specifically  held  that 
the  statute  providing  for  settling  and  auditing  claims 
against  the  county  applied  only  to  lawful  demands  and  does 
not  authorize  the  county  court  to  audit  and  settle  claims 
arising  on  void  contracts.  The  court  in  that  case  in 
paragraphs  5-7,  further  said} 

nThe  general  rule  Is  that  the  rendition 
of  services  by  a public  officer  is 
deemed  to  be  gratuitous,  unless  a com- 
pensation therefor  is  provided  by 
statute.  If  the  statute  provides  com- 
pensation in  a particular  mode  or  man- 
ner, then  the  officer  is  confined  to 
that  manner  and  is  entitled  to  no  other 
or  further  compensation  or  to.  any  dif- 
ferent mode  of  securing  same/  Such 
statutes,  too  must  be  strictly  con- 
strued as  against  the  officer.  State 
ex  rel.  Evans  v,  Gordon,  245  Mo.  12, 

28,  149  S.  to,  638;  King  v.  Riverland 
Levee  Dist.,  218  Mo.  App,  490,  493, 

279  S,  W.  195,  196;  State  ex  rel. 

Wedeking  v.  McCracken,  60  Mo,  App.  650, 

656, 

ttIt  is  well  established  that  a public 
officer  claiming  compensation  for  of- 
ficial duties  performed  must  point  out 
the  statute  authorizing  such  payment. 

State  ex  rel.  Buder  v.  Hackmann,  305 
Mo.  342,  265  S.  W,  532,  534;  State  ex 
rel.  Linn  County  v.  Adams,  172  Mo.  1, 

7,  72  S.  W,  655;  Williams  v.  G^ariton 
County,  85  Mo,  645, H 

The  above  holding  specifically  held  that  a public 
officer  claiming  compensation  for  official  duties  performed 
must  point  out  the  statate  authorizing  such  payment.  Under 
the  facts  stated  in  your  request  there  was  no  provision 
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authorizing  the  publishing  of  delinquent  personal  taxes 
and  any  contract  made  by  the  collector  of  revenue  would 
not  be  binding  upon  the  county  court.  In  the  case  of  ■ 
Jackson  County  v,  Fayman,  44  8,  V/,  (2d)  849,  paragraph 
1,  1,  c.  852,  the  court  said* 

nBy  our  Constitution,  county  courts 
are  created  and  are  given  juris- 
diction to  transact  all  county  business. 

Article  6,  section  36,  By  statute, 
section  2078,  R.  S,  1929,  such  courts 
are  given  power  *to  audit  and  settle 
all  demands  against  the  county,*  And 
section  12162,  R.  S.  1929,  provides 
that  fthe  county  court  shall  have 
power  to  audit,  adjust  and  settle 
all  accounts  to  which  the  county 
shall  be  a party}  to  order  the  pay- 
ment out  of  the  county  treasury  of 
any  sum  of  money  found  due  by  the 
county  on  such  accounts,*  The  county 
court,  when  it  ascertains  any  sum  of 
money  to  |be  due  from  the  county,  shall 
order  the  clerk  to  issue  a warrant  In 
a prescribed  form.  Section  12163, 

R,  S,  1929,  And  the  county  treasurer 
* shall  receive  all  moneys  payable  into 
the  county  treasury,  and  disburse  the 
same  on  warrants  drawn  by  order  of  the 
county  court,*  Section  12136,  R,  S* 

1929* 

The  above  holding  construed  Article  VI,  Section  36 
of  the  Constitution  as  to  the  power  of  the  county  court  to 
audit  and  settle  all  demands  against  the  county. 

In  your  request  you  state  that  One  Hundred  Dollars 
was  allowed  in  your  1941  budget  for  advertising.  It  Is 
presumed  that  the  One  Hundred  Dollars  allowed  in  your  budget 
for  advertising  was  for  lawful  advertising,  such  as  notice 
to  taxpayers  whose  taxes  are  not  delinquent  to  appear  at  a 
certain  plaoe  and  time  to  pay  the  collector,  and  is  also 
for  the  purpose  of  paying  the  legal  advertisement  of  de- 
linquent land  taxes. 
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CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  Stone  County  Court  oannot  be 
compelled  to  pay  the  publishers  of  a notice  to  delinquent 
personal  taxpayers  that  a suit  would  be  started  on  all 
unpaid  personal  taxes  July  IS,  1941. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  tfHUfeLO 

(Acting)  Attorney  General 
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BILLS  AND  NOTES : • 
BANKS : 


A Bank  who,  i$  holder  Of  a check  in  due 
course  is  not  liable  for  an  account  of 
the  payee  in  the  misuse  of  the  money. 


August  IS,.  1941 


Honorable  Charles  B«  Butler 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 


Dear  Sir* 

We  are  in  receipt  of  your  request  for  an  opinion 
dated  August  13,  1941,  which  reads  as  follows* 

"I  would  like  to  have  your  opinion 
based  on  the  following  facts* 

"Bessie  Moore  was  Comity  Clerk  here 
until  removed  in  this  ’year  by  the 
County  Court  for  failure  to  make  a 
new  bond,  J 

"At  the  time  of  her  removal  (she  had 
embezzled  funds  belonging  to  the 
State,  County  of  Ripley  and  .-Doniphan 
Consolidated  School  District* 

"Mr,  Williamson  was  prosecuting  at- 
torney at  the  time  she  embezzled  more 
than  one  thousand  dollars  from  the 
sale  of  hunting  and  fishing ^licenses, 

'The  bonding  Company  paid  thq  shortage 
and  no  prosecution  was  had,  - 

"After  I was  elected  prosecuting  at- 
torney the  State  Treasurer  Bessie 

Moore,  County  Clerk,  five  hundred  dol- 
lars for  Doniphan  Consolidated  School 
District*  Mrs*  Moore  took  this  check 
to  Poplar  Bluff,  Missouri,  and  cashed 
the  same  at  the  Bank  of  Poplar  Bluff, 
received  two  hundred  fifty  dollars  In 
cash  and  depositing  the  remainder  to 
her  personal  account,  which  she  later 
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drew  out  on  personal  checks, 

"The  check  Issued  by  the  State 
Treasurer  was  mad©  to  Bessie  Moore, 

County  Clerk, 

"I  would  like  to  have  your  opinion 
as  to  the  liability  of  the  Bank  of 
Poplar  Bluff  to  Doniphan  Consolidated 
School  District.'' 

I am  presuming  that  Bessie  Moore,  the  County  Clerk 
of  Ripley  County,  endorsed  tiB  check  described  In  the  request 
In  the  same  way  that  the  check  was  made  payable,  that  is, 
"Bessie  Moore,  County  Clerk." 

A check  Is  defined  under  Section  320Q,  R,  S.  Mis- 
souri 1939,  as  follows! 

"A  check  Is  a bill  of  exchange  drawn 
on  a bank  payable  on  demand.  Except 
as  herein  otherwise  provided,  the 
provisions  of  this  chapter  applicable 
to  a bill  of  exchange  payable  on  de- 
mand apply  to  a check." 


It  has  been  held  in  this  state  that  a check  la  a ne- 
gotiable instrument.  It  was  so  held  in  John  P.  Mills 
Organisation  v.  Bell,  37  S,  W,  (2d)  680,  1.  «.  682,  pars. 
1-4,  where  the  court  said! 

"■»  * * It  is  the  law  that  a check  Is 
a negotiable  Instrument  and  Imports 
a valuable  consideration.  Nelson  v, 

Diffenderff er,  178  Mo,  App,  48,  51, 

163  S,  W.  271.  * * * -*  -*  * " 

It  was  also  so  held  in  the  case  of  Schroeder  v. 
Seltts,  68  Mo.  App.  233. 

The  fact  that  the  check  was  payable  to  Bessie  Moore, 
County  Clerk,  did  not  charge  the  bank  with  notice  that  the 
payee  held  the  check  for  the  Doniphan  Consolidated  School 
District.  The  mere  description  did  not  notify  the  bank 
that  she  had  no  right  to  cash  the  check  or  that  the  maker 
was  under  no  obligation  to  pay  it.  It  was  so  held  In  an 
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action  on  a negotiable  note  where  the  word  ntrusteew  fol- 
lowed the  name  of  the  grantee.  The  court  In  State  v.  Cox, 

30  S.  W.  (2d)  462,  1*  o.  466,  said* 

”We  do  not  understand  that  In  this 
proceeding  we  can  quash  a former 
opinion  of  the  Court  of  Appeals. 

We  are  asked  to  quash  only  the  present 
opinion.  The  former  opinion  is  not 
involved.  However,  we  may  as  well 
dispose  of  the  point  briefly.  The 
ruling  in  that  regard  is  said  to  be 
in  conflict  with  the  case  of  Sanford 
v.  Van  Pelt  et  al#,  314  Mo.  175,  282 
3*  W*  1022.  What  was  held  in  that 
case  was  that  a conveyance  of  real 
estate  with  the  word  ’trustee1  fol- 
lowing the  name  of  the  grantee  was 
not  mere  descriptio  personae,  but 
was  notice  that  the  grantee  held 
the  property  in  trust  for  some  other 
person,  whose  name  was  not  disclosed. 

The  word  ’trustee’  in  the  note  here  may 
be  said  to  charge  the  purchaser  of  the 
note  with  notice  that  the  payee  held 
it  in  trust  for  some  other  purpose 
than  for  its  own  benefit,  but  it  would 
not  charge  him  with  notice  that  the 
payee  had  no  right  to  the  note,  or 
that  the  maker  was  under  no  obligation 
to  pay  it*  It  is  iHanaterlal  to  the 
maker  who  Is  beneficiary  in  the  note 
so  long  as  he  Is  liable*  That  la  the 
distinction  drawn  by  the  Court  of  Ap- 
peals on  that  point  (222  Ho*  App*  1194, 

4 S*  W*  (2d)  864),  and  it  does  not 
conflict  with  any  ruling  of  this  court.” 

It  has  also  been  held  in  this  state  that  the  doctrine 
of  notice,  as  it  affects  good  faith  of  transactions  general- 
ly, does  not  apply  to  negotiable  commercial  paper,  such  as  a 
cheek.  It  was  so  held  in  Dull  v.  Johnson,  106  S.  W«  (2d) 
504,  1*  o.  508,  pars.  4,  5-7,  where  the  court  said: 

”To  constitute  notice  of  infirmity  or 
defect  of  title,  the  person  to  whom  a 
note  is  negotiated  must  have  had  actual 
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knowledge  of  the  infirmity  or  defect 
or  knowledge  of  such  facta  that  his 
action  In  taking  the  note  amounted 
to  had  faith.  Section  2684,  R*  S,  Mo. 
1929  (Mo,  St*  Ann.  section  2684,  p, 

676),  Union  National  Bank  v.  Pox 
(Mo.  App.)  9 S.  W,  (2d)  1070. 

"What  defense  do  plaintiffs  interpose 
against  the  note  for  $38,63?  Appar- 
ently, in  the  trial  court  they  pro- 
ceeded on  the  theory  that,  since 
Thomas  B,  Johnson  purchased  said  note 
the  following  morning  after  it  was 
executed,  and  that  since  C.  L.  Frock 
stayed  in  the  office  of  Ralph  Johnson 
a part  of  the  time  and  frequently  dealt 
with  the  Johnsons,  the  presumption 
arose  that  defendants  and  C.  L,  Frock 
were  partners  or  were  acting  in  con- 
cert. The  only  testimony  that  we  are 
able  to  find  in  the  record  upon  which 
such  assumption  might  be  based  is  that 
of  I.  E.  Dull,  when  referring  to  a 
trade  that  he  had  made,  as  follows? 

♦Mr.  Frock  represented  me  in  the  deal 
and  Ralph  Johnson  represented  the  other 
party.  Mr.  Prock  stayed  up  there  in 
Johnson's  office.'  This  statement  is 
too  vague  to  have  any  probative  force. 

The  good  faith  of  the  transaction  is 
the  only  subject  of  inquiry.  In  the 
case  of  Jennings  v*  Todd,  118  Mo.  296, 

24  S.  W.  148,  149,  40  Am.  St.  Rep,  373, 
the  court  said? 

” 'In  general  one  will  be  charged  with 
notice  of  a fact  who  has  information 
which  should  put  him  upon  inquiry  if, 
by  following  up  such  information  with 
diligence  and  understanding,  the  truth 
could  have  been  ascertained,  ^t  is 
now  well  settled  In  this  state,  how- 
ever, that  the  doctrine  of  notice,  as 
It  affects  the  good  faith  of  transactions 
generally,  does  not  apply  to  negotiable 
commercial  paper.  "Both  upon  principle 
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and  authority,"  says  Wagner,  J.,  "and 
from  the  experience  of  jurists  and 
commerical  men#  and  the  interests  of 
the  affairs  of  business  life#  it  is 
safe  to  say  that  the  liberal  doet&ne 
which  promotes  the  free  circulation 
of  negotiable  instruments  is  the  best, 
and  that  the  good  faith  of  the  trans- 
action should  be  the  decisive  test  of 
the  holders  of  rights."  Hamilton  v, 

Marks,  63  Mo,  (167)  178.  Since  the 
decision  in  that  ease  it  has  been  set- 
tled law  in  this  state  "that  the  con- 
sideration of  negotiable  paper  in  the 
hands  of  a bona  fide  holder  for  value 
before  maturity  cannot  be  inquired 
into*  Mala  fldes  alone  can  open  the 
door  to  such  inquiry.  Gross  negligence 
even  la  not  sufficient*  actual  notice 
of  the  facts  which  impeach  the  validity 
of  the  note  must  be  brought  home  to  the 
holder."  Mayes  v.  Robinson,  93  Mo. 

(114)  122,  5 S.  W.  611.* 

"‘Mere  knowledge  of  facts  which  would 
ordinarily  put  one  on  inquiry  will  not 
do  ■»  % and  it  is  well  settled  that 
mere  suspicion  that  a negotiable  note 
is  without  consideration#  or  was  ob- 
tained by  fraud#  brought  home  to  the 
transferee  before  he  acquires  the  note, 
will  not  be  sufficient  to  defeat  a 
recovery,*  First  National  Bank  v. 

Leeper#  121  Mo.  App,  688#  97  S.  W. 

636,  638 j Reeves  & Son  v.  Letts,  143 
Mo.  App.  196,  128  S.  W.  246," 

One  of  the  earliest  cases  in  this  state  in  reference 
to  the  descriptive  name  of  the  payee  on  a promissory  note 
was  the  case  of  Fletcher  v.  Schaumburg,  41  Mo,  SOI#  where 
the  court  said: 

"This  was  an  action  brought  by  the 
plaintiff  against  the  defendant  on 
a negotiable  promissory  note.  The 
note  was  gten  by  the  defendant  for 
the  purchase  of  land  sold  in  partition 
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by  the  sheriff,  and  made  payable  two  years 
after  date  to  ’ James  Castello,  Shff*,’ 
and  negotiable  and  endorsed  by  the  payee 
before  maturity*  The  endorsement  on  the 
back  of  the  note  had  the  designation 
♦Stiff,*  appended  to  Castello’a  name, 
but  there  was  nothing  to  show  that  the 
plaintiff  as  endoaee  had  any  other 
notice  that  the  payee  held  it  in  a 
fiduciary  capacity,  or  that  in  its 
sale  he  was  committing  a breach  of 
trust.  The  defendant  resisted  the 
payment  of  the  note  and  claimed  an 
Interest  in  the  proceeds  as  one  of  the 
distributees  for  whose  benefit  the  land 
was  sold.  In  the  Circuit  Court,  the  de- 
fendant’s counsel  asked  the  court  to 
declare  the  law  to  be  that  the  note 
itself  with  the  endorsement  thereon 
was  sufficient  to  Impart  notice  to  the 
plaintiff  that  the  money  was  payable  to 
the  sheriff  Gastello  In  his  official 
capacity  as  such,  which  declaration 
the  court  refused  to  give,  and  then 
found  for  ithe  plaintiff, 

| 

"The  Instrument  sued  on  Is  simply  a 
negotiable  promissory  not©  made  pay- 
able to  Gastello,  and  the  abbreviation 
’Shff*’  added  to  his  name  la  merely 
descriptive.  There  Is  nothing  in  the 
body  of  the  note  or  the  endorsement  to 
.apprise  any  one  that  it  belonged  to 
any  other  person  than  the  payee,  or  that 
he  held  it  in  any  capacity  other  than 
as  his  individual  property.  To  have 
given  the  instruction  prayed  for  by  the 
defendant  would  have  been  going  farther 
than  any  case  that  we  are  aware  of  has 
ever  gone,  and  would  have  overturned 
principles  of  law  long  settled*" 

The  bank  in  this  case  was  a holder  in  due  course 
of  a check  made  payable  to  Bessie  Moore*  County  Clerk, 
and  so  endorsed  by  her.  The  fact  that  she  received  Two 
Hundred  Fifty  Dollars  In  cash  and  deposited  Two  Hundred 
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Fifty  Dollars  to  her  personal  account  cannot  be  used  against 
a holder  of  a check  in  due  course.  The  statutes  of  the  State 
of  Missouri*  especially  Section  3067,  R.  S.  Missouri  1939, 
define  a holder  in  dur  course.  The  transaction  in  yo  r re- 
quest, under  the  above  definition*  shows  that  the  bank  took 
the  check  as  a holder  in  due  course. 

The  St.  Louis  Court  of  Appeals  in  the  case  of  United 
States  Fidelity  & Guar*  Co.  v.  Mississippi  V.  T.  Co.,  153  S. 
W.  (2d)  752,  in  paragraphs  6*  7,  1.  c.  757*  in  defining  a 
holder  in  due  course,  saids 

"The  relationship  between  a depositor 
and  a bank  oh  trust  company  is  ordi- 
narily that  of  debtor  and  creditor. 

At  least  since  the  case  of  Paul  v. 

Draper,  158  Mo.  197,  59  S.  W.  77, 

81  Am.  St.  Rep*  296,  the  legal  effect 
of  a deposit  is  a loan  to  the  bank* 
and  this  Is  equally  so  whether  the 
deposit  is  of  trust  moneys  or  funds 
which  are  impressed  with  no  trust, 
provided  the  act* of  depositing  is  no 
misappropriation  of  the  fund.  If  the 
deposit  is  of  trust  funds*  the  bank 
simply  becomes  Indebted  to  the  de- 
positor In  his  fiduciary  capacity. 

This  is  not  only  the  law  in  our  State 
but  prevails  generally.  ' 3 R.  C*  L. 
section  149  p*  521.  And  it  has  been 
repeatedly  held  by  our  courts,  as  in 
.the  case  of  Farmers*  Trust  Co.  v. 

Tootle-Lacy  Hat.  Bank,  332  Mo.  82* 

56  S.  W.  2d  769,  that  the  deposit 
of  trust  funds  creates  only  the  re- 
lation of  debtor  and  creditor  between 
the  bank  and  the  trustee* 

"And  while  commenting  on  these  general 
principles  of  law  It  Is  well  to  bear 
in  mind  the  provisions  of  our  negotiable 
Instrument  statutes.  Chapter  14,  section 
3016  et  seq.,  R.  S.  1939,  Mo*  St.  Ann. 
section  2629  et  seq*,  p.  643  et  seq.*  and 
especially  the  following  sections: 
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"*Sec.  3067  (section  2680).  Holder  in 
due  course.  A holder  in  due  course  is 
a holder  who  has  taken  the  instrument 
under  the  following  conditions:  (1) 

That  it  is  complete  and  regular  upon 
its  face | (2)  that  he  became  the  hold- 
er of  it  before  it  was  overdue,  and  with- 
out notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact;  (3) 
that  he  took  it  in  good  faith  and  for 
value;  (4)  that  at  the  time  it  was 
negotiated  to  him  he  had  no  notice  of 
any  infirmity  in  the  instrument  or  de- 
fect in  the  title  of  the  person  nego- 
tiating it . ’ " 


In  the  same  case  the  court  cited  a case  decifed  by 
our  Supreme  Court  which  was  the  Gate  City  Bldg.  & Loan  Ass*n 
v.  National  Bank  of  Commerce,  126  Mo.  82,  28  S,  W.  633,  47 
Am.  St.  Rep.  633,  27  L.  R.  A.  401,  wherein  the  facts  of  the 
case  were  commented  upon  as  follows,  page  759: 

H,In  the  case  of  Gate  City  Bldg.  & 

Loan  Ass*n  v.  National  Bank  of  Com- 
merce, 126  Mo.  82,  28  S.  W.  633,  47 
Am.  St.  Rep.  633,  27  L.  R.  A.  401, 
we  have  a decision  of  our  Supreme 
Court  which  we  think  controls.  The 
secretary  of  the  building  and  loan 
association  received  *4,000  by  way 
of  a check  from  a customer,  payable 
.to  the  association.  The  secretary, 

Harris,  indorsed  the  check,  and  de- 
posited it  to  his  personal  account  in 
the  Bank  of  Commerce.  The  bank  credited 
his  account,  collected  the  check  from 
the  clearing  house,  and  thereafter  Harris 
drew  out  the  money  on  his  personal  checks, 
embezzled  the  money,  and  absconded.  The 
loan  association  made  demand  on  the  bank 
for  the  return  of  the  money,  and  sued  for 
its  recovery  in  an  action  for  money  had 
and  received.  There  the  court  said: 

”*MThe  law  of  the  case  seems  to  be  with- 
in a narrow  compass.  There  is  not  a 
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particle  of  evidence  tending  to  prove 
that  the  bank  did  not  act  in  perfect 
good  faith  in  this  transaction,  in 
respect  of  which  it  occupied  no  fiduciary 
relation  to  plaintiff.  It  does  not  ap- 
pear from  the  evidence  to  what  purpose 
the  proceeds  of  the  check  were  ultimately 
applied  by  Harris— it  may  have  been  to  his 
own  or  to  those  of  the  association— nor 
is  this  a matter  of  any  importance  upon 
the  present  issue.  The  bank  was  not 
responsible  for  the  proper  application 
of  those  proceeds  by  him.  R.  S,  1889, 
section  8691,  The  check  was  a negotiable 
instrument.  Famous,  etc.,  Co.  v.  Cross- 
white, 124  MO.  34  (27  S.  W.  397,  26  L.  R. 
A,  568,  46  Am,  St.  Rep.  424).  The  credit 
given  to  the  account  of  Harris  was  the 
same  as  if  the  money  had  been  paid  him 
on  the  check  and  had  been  immediately 
placed  back  by  him  and  credited  on  his 
own  account.  Benton  v.  German  American 
Nat.  Bank,  122  Mo.  332  (26  S„  W.  975); 
Oddle  v.  (National  City)  Bank,  45  N,  Y. 

735  (6  Am.  Rep,  160);  2 Morse  on  Banks 
and  Banking  (3d  d • ) section  451,  The 
bank  thereby  became  a purchaser  for  value, 
in  the  ordinary  course  of  business,  of  the 
Instrument,  and  entitled  to  collect  the 
proceeds  thereof  to  its  own  account  if 
it  acquired  plaintiff1 s title  by  in- 
dorsement. So  that  the  only  question 
•Is:  Did  Harris  in  his  official  capacity 
as  secretary  have  power  to  transfer  the 
check  by  Indorsement.  ■»  -*  if  the  as- 
sociation has  met  with  any  loss  by 
reason  of  a misapplication  of  that  fund, 
it  must  be  charged  to  a breach  of  the 
trust  imposed  in  one  of  its  officers, 
and  the  neglect  of  duty  by  the  others. 


The  holding  in  the  ease  cited  was  to  the  effect  that 
whore  the  bank  acted  In  perfect  good  faith  in  the  transaction 
it  occupied  no  fiduciary  relation  to  the  plaintiff,  which 
under  the  facts  In  your  request,  would  have  been  the  Doniphan 
Consolidated  School  District. 
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CONCLUSION 

In  view  of  the  above  authorities  it  13  the  opinion 
of  this  department  that  the  Bank  of  Poplar  Bluff,  not  bene- 
fiting or  being  a part  of  the  fraudulent  transaction  set 
out  in  your  request.  Is  not  liable  in  any  way  to  the  Doniphan 
Consolidated  Sehool  District  by  reason  of  cashing  a Five 
Hundred  Dollar  check  from  the  state  treasurer  payable  to 
Bessie  Moore,  County  Clerk.  The  fact  that  the  check  was 
originally  sent  by  the  state  treasurer  for  the  Doniphan 
Consolidated  School  District  does  not  alter  the  situation* 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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SCHOOLS: 


A person  elected  director  is  entitled  to  serve 
if  he  paid  state  and  county  taxes  before 
qualifying. 


October  3,  1941 


Mr,  J.  A.  Burnside 

County  Superintendent  of  Schools 

Carrollton,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  several  days  ago.  In  i/fo.  ich  you  make  the  follow- 
ing inquiry: 


"I  have  a rural  school-  board  member 
who  was  elected  at  the  April  1st  school 
election*  He  had  not  paid  his  taxes  for 
1940  at  the  time.  He  paid  a personal 
property  tax  on  April  21,  1941,  which 
covered  his  personal  tax  for  1940.  He 
was  sworn  in  within  4 days  of  the  annual 
meeting  and  another  board  member  protested 
the  ]e  gallty  of  his  serving.  He  paid  his 
tax  and  was  sworn  in  again  by  the  olerk 
before  another  witness  on  April  21st. 

Is  he  eligible  to  serve  as  director?" 


This  question  involves  an  interpretation  of  Sec- 
tion 10420,  R.  9,  Missouri,  1939,  The  pertinent  part  of 
this  section  is  as  follows: 


"The  government  and  control  of  the 
district  shall  be  vested  in  a board  of 
directors  composed  of  three  members, 
who  shall  be  citizens  of  the  United 
States,  resident  taxpayers  of  the  dis- 
trict, and  who  shall  have  paid  a state 
and  county  tax  within  one  year  next 
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preceding  his,  her  or  thair  election, 
and  v;ho  shall  have  resided  in  this 
state  for  one  year  next  preceding  his* 
her  or  their  election  or  appointment, 
and  shall  be  at  least  twenty-One  years 
of  age  * # * # * * ■»'  «■  ■»." 


It  appears  to  be  no  disqualification  of  the  director 
in  question  except  as  to  the  payment  of  taxes.  Therefore, 
we  are  concerned  with  the  clause,  ”who  shall  have  paid  a 
state  and  county  tax  within  a year  next  preceding  his,  her 
or  their  election.”  This  section  was  construed  by  the 
Supreme  Court  of  Missouri.  In  the  liberal  decision  of 
the  case  of  State  ex  rel.  v.  Heath,  132  S.  W.  (2d)  1001*; 

V/e  herewith  quota  from  the  decision,  1.  c.  1005* 


”It  is  clear  that,  under  the  rule  of 
State  ex  inf.  Bellamy  ex  rel.  Harris 
v,  Menengali,  supra,  respondent  was 
a resident  tax  payer  of  the  district 
becauso  he  had  paid  taxes  for  1935 
(based  on  June  1,  1934,  assessment) 
and  continued  to  own  the  same  taxable 
property  in  the  district  at  all  times 
thereafter.  £ven  though  the  assessor 
failed  to  include  him  in  his  assess- 
ment of  June  1,  1935,  this  omission 
did  not  relieve  him  of  his  obligation 
to  pay  the  1956  taxes,  and  these  taxes 
could  be  collected  by  following  the 
statutory  procedure.  Sec3.  9788,  9789, 

9810,  9816,  and  9979,  R.  3.  1929,"  Mo. 

St.  Ann.  Bees.  9788,  9789,  9810,  9816,  9979, 
pp.  7896,  7909,  7914,  8018.  Purely  sec. 
9287,  Mo.  St.  Ann.  Sec .9287,  p.  7148, 
was  not  intended  to  malce  eligibility 
depend  upon  the  payment  of  any  state 
and  county  tax  within  one  year’s  time 
before  the  date  of  the  election.  To 
so  construe  it  would  make  one  eligible, 
who  paid,  within  such  period  of  one 
year,  a tax  three  or  four  years  delin- 
quent, even  though  he  had  paid  no  taxes 
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for  any  other  year  after  such,  tax  paid 
became  delinquent  and  had  no  taxable, 
property  thereafter.  In  view  of  our 
method,  of  assessing  and  collecting  prop- 
erty taxes  and  the  time  when  common 
school  elections  are  held,  wo  think 
it  contemplated  the  psyment  of  the  cur- 
rent taxes  payable  during  the  calendar 
ye rr  preceding  the  school  election  since 
no  other  property  taxes  could  become 
du3  between  the  end  of  that  year  and 
the  school  election,  he , therefore, 
hold  that  the  reasonable  construction 
of  the  statutory  requirement,  ’shall 
have  paid  a stote  and  county  tax  within 
one  year  next  preceding  his  ft  ft  ft  ft  ft 
election, * is  that  a person,  to  be 
eligible  to  serve  as  a common  school 
director,  shall  have  paid  the  state 
and  county  tux  which  was  due  and  pay- 
able within  the  calendar  year  next 
preceding  his  election.  See  sec. 

655,  R.  S,  1929,  Ko.  St.  Ann.  Sac.  655, 
p.  4899.  We  further  hold  that  a per- 
son who  owns  taxable  property  and  owes 
taxes  on  it  which  are  duo  aid  payable 
during  tho  calendar  year  preceding 
his  election,  would  be  eligible  to  take 
the  office  of  common  school  director  If 
he  pays  such  taxes  at  least  prior  to 
the  time  prescribed  for  taking  his  oath 
of  office.  It  follows  that  the  statute 
did  not  prevent  respondent  from  taking 
office  under  the  circumstances  shorn  by 
the  agreed  facts. 


It  appears  from  your  letter  that  the  director  paid 
the  taxes  on  his  personal  property  before  1 oing  sworn  in 
as  a director.  Ho  later  paid  another  tax?  or,  we  assume, 
a property  tax  and  was  again  sworn  in  by  tne  Clark  as  a 
director.  If  the  personal  property  tax  was  paid  before  he  was 
sworn  in  as  a director,  then  we  are  of  the  opinion,  according 
to  the  above  decision,  that  he  was  eligible  to  serve  as  a 
director.  The  payment  of  a personal  property  tax.  In  our 
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opinion,  would  qualify  him  as  the  payment  of  personal 
property  taxes,  if  on  an  assessment,  constitutes  the  pay- 
ment of  a state  and  county  tax  within  the  meaning  of  the 
statute*  The  decision,  from  which  a portion  is  quoted 
above,  also  states  that  Section  10420  should,  receive  a 
liberal  construction  in  favor  of  the  right  of  the  people 
to  exercise  the  .freedom  of  choice  in  the  selection  of 
officers# 

In  view  of  the  above  decision,  we  are  further  of  the 
opinion  that  in  either  event,  the  director  in  question  is 
now  eligible  to  serve  on  the  school  board* 


Respectfully  submitted. 


OLLIVbH  ' . yOI/JN 
Assistant  Attorney  General 


APPROVED* 


VAN-J  C.  taiiLO 

(Acting)  Attorney  General 
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TAXATION:  Regulation  of  State  Auditor  imposing  a use  tax  on 

SALES  TAX:  property  bought  outside  the  State  of  Missouri  and 
on  property  bought  in  Missouri  by  non-resident, 
where  property  is  not  consumed  in  Missouri  but  is 
bought  with  intention  of  transporting  to  another 
state  for  use  is  invalid. 


February  8,  1941 


Mr-,.  George  A.  Catts 

Executive  Manager 

Kansas  City  Chamber  of  Commerce 

Mr,  Thomas  N,  Dysart 
President 

St.  Louis  Chamber  of  Commerce 


Gentlemen: 


Your  inquiry  of  Jahuary  2,  1941,  Is  acknowledged, 
wherein  you  state: 


"The  Kansas  City  and  St,  Louis 
Chambers  of  Commerce  have  had 
hundreds  of  calls  from  members 
relative  to 'the  rule  of  the  State 
Auditor,  admlni storing  official 
of  the  two  per  cent  Missouri  Sales 
Tax,  broadening  the  taxable  base 
of  interstate  transactions  under 
that  law.  The  rule , which  the 
State  Auditor  says  is  based  upon 
a decision  of  the  Supreme  Court 
©f  the  United  States  in  the  case 
of  McGoldrick  against  the  Berwind- 
White  Coal  Mining  Company,  in  sub- 
stance levies  a use  tax  upon 
Missouri  business  complementary 
to  the  sales  tax. 
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“in  view  of  the  faot  that  the 
Missouri  Legislature  In  193.9  con- 
sidered and  refused  to  pass  a use 
tax  law,  in  addition  to  considering 
and  passing  a sales  tax  act,  the 
rule  of  the  State  Auditor  applying 
a use  tax  by  regulation  creates  a 
question  which  can  be  settled  only 
by  the  Attorney-General. 

"The  members  of  both  the  Kansas  City 
and  the  St.  Louis  Chambers  have 
asked  whether  a regulation  of  the 
State  Auditor  is  sufficient  to  en- 
force collection  of  a use  tax  which 
had  been  rejected  by  the  law-making 
body  of  the  state. 

"Because  of  this  situation,  the  two 
Chambers  of  Commerce  jointly  are 
desirous  of  ascertaining  whether  or 
not  you , as  Attorney-General , have 
ruled  on  the  question.,  If  you  have, 
is  a copy  of  your  opinion  on  the 
subject  available?  If  you  have  not 
ruled  on  the  question,  and  it  la 
proper  to  do  so,  the  two  Chambers 
will  appreciate  it  If  you  can  indi- 
cate in  an  opinion  whether  the  State 
Auditor  is  within  his  authority  in 
enforcing  a use  tax  which  has  been 
rejected  by  the  Legislature.,  An 
opinion  by  you  will  be  of  vital  con- 
cern to  thousands  of  taxpayers 
throughout  Missouri., 

"The  Kansas  City  and  St.  Louis 
Chambers  of  Commerce  make  this  in- 
quiry and  request  jointly," 


While  Section  11274,  R.  S.  Mo.  1929,  requires  this 
office  to  give  written  opinions  to  certain  public  officials 


( 
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only,  but  due  to  the  wide-spread  effect  and  public  interest 
in  the  ruling  referred  to  in  your  letter,  this  Department 
feels  it  proper  to  comply  with  your  request. 

Effective  as  of  October  1st,  1940,  Honorable 
Forrest  Smith,  State  Auditor,  promulgated  the  following 
“Rule  and  Regulation" : 


“1.  Goods  coming  into  this  State . 

"When  tangible  personal  property 
is  purchased  for  use  or  consumption 
in  this  state  and  (l)  the  seller  is 
engaged  in  the  business  of  selling 
such  tangible  personal  property  in 
this  state  for  use  or  consumption 
and  (2)  delivery  is  made  in  this 
state,  such  sale  is  subject  to  the 
sales  tax.  Such  sale  is  taxable 
regardless  of  the  fact  that  the  pur- 
chaser’s order  may  specify  that  the 
goods  are  to  be  manufactured  or  pro- 
cured by  the  seller  at  a specified 
point  outside  this  state  and  shipped 
directly  to  the  purchaser  from  the 
point  of  origin. 

"If  the  conditions  above  are  met  it 
is  Immaterial  (1)  that  the  contract 
of  sale  Is  closed  by  acceptance  out- 
side the  state  or  (2)  that  the  con- 
tract is  made  before  the  property  is 
brought  Into  the  state. 

"Delivery  is  held  to  have  taken  place 
in  this  state  Cl)  when  physical  pos- 
session of  the  tangible  personal  prop- 
erty is  actually  transferred  to  the 
buyer  within  this  state  or  (2)  when 
the  tangible  personal  property  is 
placed  in  the  malls  at  a point  out-' 
side  this  state  directed  to  the  buyer 
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in  this  state  or  placed  on  board,  a 
carrier  at  a point  outside  this 
state  (FOB  or  otherwise)  and  direct- 
ed to  the  buyer  in  this  state, 

’’Engaging  in  business  in  this  state 
shall  include  any  of  the  following 
methods  of  transacting  business; 
maintaining  directly,  indirectly 
or  through  a subsidiary  an  office, 
distribution  house,  sales  house,  . 
warehouse  or  other  place  of  business 
or  having  an  agent,  salesman  or  soli- 
citor operating  within  the  state 
under  the  authority  of  the  seller  or 
its  subsidiary  irrespective  of 
whether  such  place  of  business, 
agent,  salesman  or  solicitor  is 
located  in  this  state  permanently 
or  temporarily  or  whether  such  seller 
or  subsidiary  is  qualified  to  do  bus- 
iness in  this  state, ” 


The  Missouri  Sales  Tax  Act  has,  ainoe  its  inception 
in  1934  (Laws  of  1933,  Extra  Session,  page  156)  and  does 
now  levy  and  Impose  a tax  ”(a)  Upon  every  retail  sale  in 
this  State  of  tangible  personal  property  a tax  equivalent 
to  two  (2)  per  cent  of  the  purchase  price  paid  or  charged,” 
and  provides  (Laws  of  1939,  page  861)  as  follows: 


“The  tax  Imposed  by  this  Act  is  a 
tax  upon  the  sale,  service  or  trans- 
action and  shall  be  collected  by  the 
person  making  the  sale  or  rendering 
the  service  at  the  time  of  making  or 
rendering  such  sale,  service  or 
transaction,  * «■  •»”.* 


A “Sale  at  retail”  is  defined  as: 

’’♦Sale  at  retail1  means  any  transfer 
made  by  any  person  engaged  in  business 
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as  defined  herein  of  the  owner- 
ship of,  or  title  to,  tangible 
personal  property  to  the  purchaser, 
for  use  or  consumption  and  not  for 
resale  in  any  form  as  tangible 
personal  property,  for  a valuable 
consideration.  * x 


Section  7 of  the  Act  (Laws  of  1939.  page  861) 
provides:  ° ■ 


"For  the  purpose  of  more  effici- 
ently securing  the  payment  of  and 
accounting  for  the  tax  imposed  by 
this  Act,  the  State  Auditor  shall 
make,  promulgate  and  enforoe 
reasonable  rules  and  regulations 
for  the  administration  and  enforce- 
ment of  the  provisions  of  this  Act, 
and  may  employ  such  employees  and 
attorneys  as  may  be  necessary  to 
carry  out  the  provisions  of  this 
Act,  and  shall  fix  their  duties, 
titles,  expenses  and  compensation 
within  the  limits  of  the  appropria- 
tion acts.  * * 


,T  tlh#  Act  was  amended  in  1937  the  exemptions 

(Laws  of  1937,  page  558)  from  the  tax  included  "retail 

&fr  befcw®®£  this  »tate  and  any  other  state 

of  the  United  States  * # 

* Section  3 of  the  present  statute  (Laws  of  1939,  page 
860)  in  part  provides: 


There  is  hereby  specifically  exempt- 
ed from  the  provisions  of  this  Act 
and  from  the  computation  of  the  tax 
levied,  assessed  or  payable  under 
this  Act  such  retail  sales  as  may  be 
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mad©  between  this  state  and  any 
other  state  of  the  United  States, 
or  between  this  state  and  any 
foreign  country,  and  any  retail 
sale  which  the  State  of  Missouri 
is  prohibited  from  taxing  under 
the  Constitution  or  laws  of  the 
United  States  of  America,  and 
such  retail  sales  of  tangible 
personal  property  which  the  Gener- 
al Assembly  of  the  State  of  Missouri 
is  prohibited  from  taxing  or  further 
taxing  by  the  Constitution  of  this 
state,  ■»  * *” 


The  above  "Regulations”  have  never  been  passed 
upon  by  a court  of  last  resort  in  this  State.  They 
present  a question  that  cannot  be  answered  by  the  decisions 
of  other  forums,  due  to  the  difference  in  the  various 
statutes  and  ordinances  levying  the  tax.  An  examination  of 
the  statutes  of  twenty-eight  states  and  several  city  ordi- 
nances, including  an  ordinance  of  New  fork  City,  discloses 
only  on©  state  other  than  Missouri  that  has  exempted  from 
the  tax  ” transactions  between  this  state  and  any  other 
state.”  The  above  words  are  used  in  a statute  of  West 
Virginia,  and,  while  the  exemption  clause  of  that  statute 
has  evidently  never  been  passed  upon,  the  statute  was  con- 
sidered by  the  Supreme  Court  of  the  United  States,  as  will 
be  presently  noted. 

The  usual  exemption  provision  found  in  sales  tax 
laws  saves  from  taxation  ”retail  sales  which  the  state  is 
prohibited  from  taxing  under  its  Constitution  and  the  Consti 
tution  and  laws  of  the  United  States.”  It  is  apparent  that 
such  an  exemption  is  much  more  restricted  than  the  Missouri 
exemption. 

In  addition  to  a sales  tax  law  at  least  eighteen 
states  have  enacted  so-called  ”use  tax”  laws  whereby  the  use 
storage  and  consumption  of  tangible  personal  property  was 
taxed.  This  tax  was,  no  doubt,  designed  to  supplement  sales 
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tax  incomes  by  exacting  a tax  from  tangible  personal 
property  sold  in  interstate  commerce,  after  the  goods 
have  com©  to  rest  within  the  taxing  state. 

The  Regulation"  above  set  out  is  an  apparent 
attempt  to  impose  a "use"  or  "consumption"  tax  and  its 
effectiveness  of  necessity  must  be  gaged  by  the  Missouri 
Sales  Tax  law  and  its  proper  construction. 

The  construction  of  a statute  involves,  among 
other  things,  the  intention  of  the  Legislature  in  passing 
the  Act, 


it  # ‘The  primary  rule  of  con- 
struction of  statutes  is  to  ascer- 
tain the  lawmakers'  intent,  from 
the  words  used  if  possible;  and  to 
put  upon  the  language  of  the  Legis- 
lature, honestly  and  faithfully, 
its  plain  and  rational  meaning  and 
to  promote  its  object  and  "the 
manifest  purpose  of  the  statute, 
considered  historically",  is  proper- 
ly given  consideration.' 

(Artophone  Corporation  v.  Coale, 

153  S*  W.  (2d)  343,  1*  c.  347.) 


In  this  connection  it  is  well  to  bear  in  mind  that  the 
Sixtieth  General  Assembly  amended  the  Sales  Tax  Act  in  1939, 
but  refused  to  pass  Committee  Substitute  for  House  Bill  No. 
2,  which  sought  to  impose  an  excise  tax  "upon  the  storage, 
use,  or  other  consumption  in  this  state  of  tangible  personal 
property 

It  is  a well  settled  rule  in  this  State  that  "the 
right  of  the  taxing  authority  to  levy  a particular  tax  must 
be  clearly  authorized  by  the  statute,  and  all  such  laws  are 
to  be  construed  strictly  against  such  taxing  authority," 
(State  ex  rel*  Ford  Motor  Co.  v.  Gehner,  27  S.  W.  (2d)  1, 

3 (Mo.  Sup.).)  and  that  "generally  it  may  be  said  that 
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taxing  statutes  are  to  be  strictly  construed  in  favor  of 
the  taxpayer  and  the  fact  that  a particular  subject  of 
taxation,  claimed  to  be  taxed,  is  within  the  purview  and 
intendment  of  the  taxing  statute  must  clearly  appear  from 
the  statute  so  to  be."  (Artophone  Corporation  v.  Coale, 
153  S,  W.  (2d)  343,  347  (Mo,  Sup,),) 


The  Missouri  Sales  Tax  is  an  excise  tax  (State  ex 
rel.  Missouri  Portland  Cement  Co,  v.  Smith,  90  S,  W,  (2d) 
405)  upon  "every  retail  sale  in  this  state"  and  is  hot  a 
so-called  "use"  tax. 

In  passing  upon  a sales  tax  statute  similar  to 
ours,  when  an  attempt  had  been  made  to  collect  a tax  on 
certain  article#  purchased  by  a resident  in  a foreign  state 
and  brought  into  the  State  of  Arkansas,  the  Supreme  Court 
of  Arkansas  in  the  case  of  Mann  v,  MeCarroll,  130  S*  W,  (2d) 
721,  held  such  property  not  subject  to  the  tax  and  said,  1, 
c.  726: 


n«  * * But  it  is  a fact,  not  now 
open  to  controversy  that  if  the 
legislature  did  intend  to  levy  and 
provide  machinery  for  the  collection 
of  a use  tax  that  fact  was  so  hidden 
and  concealed  as  not  to  be  readily 
discoverable,  ' As  we  have  heretofore 
stated,  it  is  conceded  that  if  this 
provision  of  the  act  must  be  treated 
as  a sales  tax  on  sales  made  in  other 
states,  it  is  illegal  and  unenforelble , 
It  Is  on  that  account  that  the  commis- 
sioner of  revenues  now  argues  that  it 
is  a use  tax,  although  the  language 
used  in-  this  provision  refers  only  to 
a sales  tax, 

"it  may  be  said  in  passing  that  a 
sales  tax  and  a use  tax  are  by  no 
means  identical.'  The  rule  Is  that  In 
a sales  tax  the  property  sold  changes 
hands.  There  la  a change  of  ownership. 
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The  new  owner  who  purchases  pays 
the  sales  tax  to  the  seller  who 
becomes  the  agent  for  the  state 
for  Its  collection. 

"The  buyer  pays  the  tax  as  an 
Incident  to  the  price.  In  a use 
tax  there  la  no  change  of  posses- 
sion, no  change  of  ownership,  but 
the  owner  pays  this  tax  which  is 
an  excise  or  exaction  charged 
because  of  the  owner’s  privilege 
to  exercise  or  assert  some  of  the 
elements  of  ownership  over  the 
property  . In  the  use  tax  the 
seller  does  not  collect  the  tax 
as  an  agent  for  the  state,  but 
the  buyer,  according  to  the  con- 
tention made  here,  must  account 
for  the  property  which  he  actually 
owns  and  pay  a tax  allegedly  of  the 
same  percentage  as  a sales- tax.  * •a” 


The  distinction  was  made  in  New  York  between  a 
sales  tax  and  a use  tax  in  the  case  of  Williamsburg  Power 
Plant  Corporation,  7 N.Y.S.  (2d)  326,  330,  holding  as 
follows  t 


"A  tax  on  personal  property  situated 
or  owned  within  New  York  City  at  rate 
of  2 per  cent  of  value  of  property  as 
determined  by  actual  price  paid  for 
property  was  an  'indirect  tax,*  and  to 
that  extent  an  ’excise  tax,'  and  was 
a tax  upon  the  consumption  of  or  the 
opportunity  to  ’use'  property  and  was 
not  a tax  on  the  1 transaction’  of 
purchase, 
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As  the  Missouri  sales  tax  Is  an  excise  tax  the 
Constitutional  provision  against  exempting  property  from 
taxation  does  not  apply  and  the  Legislature  may  exempt  any 
sale  from  the  tax  that  it  cares  to  exempt.  State  ex  rel. 
Fath  v.  Henderson,  160  Mo.  190,  60  S.  W,  1093;  Ludlow-Saylor 
Wire  Co.  v,  Wollbrinck,  276  Mo.  339,  205  S.  W.  196;  Bacon 
v.  Ranson,  331  Mo*  985,  56  S.  W.  (2d)  786;  State  v.  Parker 
Distilling  Co.,  236  Mo,  219,  139  S.  W.  453  and  State  ex  rel. 
Missouri  Portland  Cement  Co.  v.  Smith,  338  Mo.  409,  90  S . W. 
(2d)  405,  1.  c,  407. 

The  Missouri  law  requires  the  transaction  to  be  a 
complete  transaction  within  its  confines  before  the  trans- 
action is  taxable,  as  the  tax  imposed  is  one  "upon  every 
retail  sale  in  this  State  of  tangible  personal  property" 
and  exempts  "sales  -w"  ■i>  5,  made  between  this  state  and  any 
other  state  of  the  United  States." 

The  Supreme  Court  of  the  United  States  in  passing 
upon  a West  Virginia  statute  in  the  case  of  James  v.  United 
Artists  Corporation,  305  U,  S,  410,  59  Supreme  Court  Rep. 
272,  that  Imposed  a tax  "upon  every  person  engaging  * * 

within  this  state  in  the  business  of  collecting  incomes  from 
the  use  of  real  or  personal  property  * held: 


"*•  w * We  are  not  here  concerned  with 
the  question  whether  a state,  by  a 
statute  appropriately  framed,  may  lay 
a tax  on  income  derived  from  sources 
within  it,  or  whether  the  solicitation 
of  the  contracts  may  be  taxed.  No 
such  taxation  is  attempted  by  Sec.  2- 
(!) , The  taxing  provisions  of  Sec.  2 
are  restricted  in  their  application  to 
various  enumerated  classes  of  activities 
within  the  state,  one  of  which,  specified 
in  Sec.,  2-(i) , is  that  of  engaging  there 
in  the  business  of  collecting  incomes . 

The  conduct  of  such  a business  or  activ- 
ity by  appellee  requires  its  presence 
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there,  or  that  of  its  agent,  and 
the  collection  of  Income  within 
the  state  by  the  one  or  the  other. 
As  it  is  stipulated  and  found  that 
appellee  carries  on  no  business 
within  the  state,  except  such  as 
is  involved  in  solid tatipn/  of  the 
contracts,  and  has  no  collection 
agent  there,  and  as  the  exhibitors 
there  are  bound  to  and  do  pay  all 
sums  due  under  their  contracts  to 
appellee  at  points  outside  the 
state,  Y/e  can  find  no  basis  for 
saying  that  it  is  engaged  in  col- 
lecting Income  within  the  state, 
either  as  a business  or  otherv/ise. 


The  emphasis  placed  by  Sec. 

2 and  its  various  subsections  on 
the  carrying  on  of  business  or 
other  3peoifled  activities  within 
the  state  as  the  condition  of  laying 
the  tax,  and  the  fact  that  the  ex- 
hibitors' receipts  are  taxed  in 
their  hands  under  Sec.  2-(g),  lead 
to  the  conclusion  that  there  was  no 
legislative  purpose  in  cases  like 
the  present  to  tax  gross  receipts 
apart  from  the  business  or  activity 
of  collecting  them,  carried  on 
within  the  state,  * ■»  # 


In  the  above  case  it  was  sought  to  tax  the  corpora 
tion  whose  agent  solicited  for  orders  within  the  state, 
which  orders  were  accepted  by  the  office  of  defendant  in 
another  state  and  collections  were  remitted  to  that  office 
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The  words  of  exemptions  f,such  retail  sales  as  may 
be  made  between  this  state  and  any  other  state  of  the 
United  States*  means  "sales  between  citizens  of  this  state 
and  citizens  of  any  other  state  of  the  United  States"  - in 
short.  Interstate  sales.  This  wording  is  comparable  to  the 
wording  of  Claus©  3 of  ^action  8 of  Article  I of  the  United 
States  Constitution,  It  has  been  uniformly  ruled  that  the 
latter  provision  means:  "commerce  with  the  citizens  of 
foreign  nations,  among  the  citizens  of  the  several  states 
a"  - interstate  commerce.  An  attempt  to  limit  the 
above  exemption  clause  of  the  Missouri  statute  to  "sales 
made  between  the  State  of  Missouri  and  any  other  state" 
would  be  absurd.  It  Is  common  knowledge  that  one  state 
rarely  sells  property  to  another  state,  while  citizens  of 
one  state  continuously  trade  with  citizens  of  other  states. 

The  "regulations  attempt  to  tax  property  transported 
from  another  state  or  nation  to  a resident  of  Missouri  upon 
an  order  accepted  In  the  foreign  state  or  nation,  although 
solicited  in  Missouri,  and  is  Ineffective  as  such  transactions 
are  "sales  * * * between  this  state  and  any  other  state"  and 
do  not  constitute  a "retail  sale  in  this  state" . State  ex 
rel.  Telegraph  Co.  v,  Markay,  110  S.  W,  (2d)  1118,  341  Mo. 

980 1 State  ex  rel.  Parish  v.  Young,  327  Mo.  909,  1.  c.  915, 

38  S,  W.  (2d)  1021;  State  v.  Best  & Co.,  194  La.  918,  195  So. 
356;  Artophon©  Corporation  v*  Coale,  133  S,  W,  (2d)  343; 

Waseca  v»  Brauer , 288  N,  W.  229  (Minn.);  James  v.  United 
Artists  Corp.,  305  U.  S.  410,  59  Sup.  Ct.  Rep,  272  and  Mann 
v.  McCarroll,  130  S.  W,  (2d)  721. 

k 

Due  to  the  particular  wording  of  the  Missouri  Sales 
Tax  Act  we  are  not  concerned  with  the  right  or  power  of 
Missouri  to  tax  interstate  commerce,  or  the  storage,  use  or 
consumption  of  personal  property  in  Missouri,  The  right  to 
tax  interstate  commerce  Is  one  question  and  whether  the  Legis- 
latures in  fact  laid  a tax  upon  Interstate  transactions  Is 
another  and  distinct  question. 

This  distinction  has  been  pointed  out  by  the  Supreme 
Court  of  Missouri.  In  the  case  of  Artophone  Corporation  v. 
Coale,  133  S,  W,  (2d)  1*  c#  347,  In  passing  upon  a provision 
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of  the  income  tax  law,  it  was  held: 

MW©  need  not  here  discuss  or  consider 
the  question  whether  or  not  the 
Legislature  could  tax  the  entire  net 
income  from  all  sources  of  a domestic 
corporation,  The  question  is,  does 
the  present  law  do  so?" 


Again,  in  State  v.  Shell  X’ipe  Line  Co.,  159  S.  W.  (2d)  510, 
1.  c.  519,  it  is  said: 


"it  Is  of  slight  consequence  that  the 
state,  may  have  the  power  to  levy  a 
franchise  tax  on  a foreign  corporation 
authorized  to  transact  business  in 
Missouri,  but  which  may  not  be  doing 
so,  unless  the  state  lias  exercised 
that  power  by  appropriate  legislation." 


The  "regulation"  is  evidently  based  upon  the  holding 
of  the  United  States  Supreme  Court  in  the  case  of  McGoldrick 
v.  Berwlnd-Vdilte  Coal  Mining  Company,  509  U,  S.  33,  84  L.  Ed. 
565.  In  that  case  the  court  considered  and  held  good  an 
ordinance  of  the  City  of  Hew  York  imposing  a tax  "upon  pur- 
chasers for  the  consumption  of  tangible  personal  property"  in 
the  City  of  Hew  York,  While  the  decision  is  far-reaching  the 
ordinance  Involved  is  so  different  from  the  Sales  Tax  Act  of 
Missouri  that  it  affords  little  support  to  the  "regulations" 
here  involved.  The  decision  turns  upon  the  right  of  a state 
or  city  to  tax  tangible  personal  property  brought  into  such 
state  or  c Ity  from  another  state  upon  a contract  entered  Into 
with  a resident  agent  of  the  seller  in  the  taxing  state  or 
city,  which  contract  provides  for  the  delivery  of  the  property 
In  the  territory  of  the  taxing  power.  The  ordinance  does  not 
exempt  interstate  commerce  and  the  tax  was  imposed  by  legisla- 
tion (a  city  ordinance)  and  not  by  rule  or  regulation  of  an 
administrative  officer. 
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While  Missouri's  sales  statutes  provide  that  the 
State  Auditor  may  make  rules  and  regulations  for  the 
enforcement  of  the  act,  such  provisions  do  not  authorize 
the  Auditor  to  collect  a tax  not  specifically  laid  by  the 
Legislature,  as  the  Legislature  only  may  impose  a state 
tax.  Article  X,  Section  1,  Constitution  of  Missouri; 

State  ex  rel.  Parish  v.  Young,  58  S.  W.  (2d)  1021,  327  Mo. 
909  1.  c.  915. 

The  right  to  levy  a tax  may  not  be  delegated  by 
the  Legislature  to  an  administrative  officer.  Merchants 
Exchange  v.  Knott,  212  Mo.  616;  State  ex  rel.  Field  v. 
Smith,  329  Mo.  1019,  1.  c.  1027;  Little  River  Drainage 
District  v.  Lassater,  325  Mo.  1.  c.  502-3. 


CONCLUSION. 


It  is  the  conclusion  of  this  Department  that  the 
above  quoted  ’'regulation’'  in  so  far  as  it  attempts  to  tax 
the  sale  of  tangible  personal  property  outside  the  State 
of  Missouri  and  delivered  in  Missouri  to  the  purchaser, 
even  though  purchased  upon  an  order  given  to  an  agent  of 
the  seller  in  Missouri,  but  v/here  the  order  is  finally 
accepted  in  a foreign  state,  and  also  sales  of  tangible 
personal  property  in  Missouri  to  a citizen  of  another  state 
and  where  such  property  is  not  purchased,  for  consumption  in 
Missouri  but  for  the  purpose  of  being  transported  by  the 
seller  to  the  other  state  is  invalid. 


Respectfully  submitted, 


VANE  C.  TffiJRLO 
Assistant  Attorney-General 


APPROVED : 


ROY  McKITTRICK 
Attorney-General 


VCT:CP 


CONVICTS:  Citizenship  not  lost  by  conviction  subsequently 

held  void. 


July  7,  1941 


Honorable  Patrick  J.  Cavanaugh 
Assistant  Prosecuting  Attorney 
Municipal  Courts  Building 
St.  Louis,  Missouri 


Dear  Sir: 


Under  date  of  June  27,  1941,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


"At  the  request  of  a certain 
individual  In  the  City  of  St.  Louis, 

I am  writing  you  asking  you  for  an 
opinion  relative  to  this  individual’s 
status. 

"On  March  19th,  1925  this  man  was 
arrested  in  St.  Louis,  and  taken  back 
to  St.  Geneyieve,  Missouri  charged 
with  burglary  In  the  second  degree 
and  larceny.  He  at  that  time  was  about 
20  years  of  age,  and  he  informs  me  that 
the  Prosecuting  Attorney  there  assured 
him  that  if  he  would  plead  guilty  and 
save  the  State  time  and  trouble  that 
he  would  give  him  a small  sentence,  that 
is,  two  years.  Instead  of  that  however, 
it  develops  that  after  pleading  guilty, 
his  punishment  was  assessed  at  seven 
years  for  burglary  and  five  years  for 
larceny,  a total  of  twelve  years.  Follow- 
ing this,  he  engaged  counsel,  sued  out 
a writ  of  error  to  the  Supreme  Court 
to  the  Circuit  Court  of  St.  Genevieve 
County.  Upon  the  matter  being  heard 
by  the  Supreme  Court  the  judgment  of  the 
Circuit  Court  of  St.  Genevieve  County 
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was  reversed,  and  following  that  no 
further  action  was  taken  by  the  Pro- 
secuting officials  of  that  County 
against  this  defendant.  I>uring  the 
time  that  this  matter  was  pending 
before  the  Supreme  Court,  this  de- 
fendant was  unable  to  make  bond,  and 
as  a result  he  served  more  than  eight- 
een months  in  the  Penitentiary  pending 
a hearing  on  his  appeal  in  the  Supreme 
Court. 

"The  point  in  question  is  this*  With 
the  facts  that  have  been  related  to  you, 
is  this  man1 a status  that  of  an  ex- 
convict?” 


In  response  to  a letter  from  this  office  requesting 
additional  information,  under  date  of  .July  1,  1941,  you 
furnished  us  with  the  additional  Information  that  the 
person  was  Thomas  E.  Jordan,  and  that  the  case  was  No.  27515 
decided  at  the  October  term,  1926,  of  the  Supreme  Court , 

This  case  is  reported  In  289  S.  W.  540,  and  was  reversed 
and  remanded,  and  the  last  paragraph  is  herein  set  out* 


"The  Information  does  not  state 
whether  the  Grass  & Grerainger  Mercan- 
tile Company  was  a copartnership  or 
a corporation  or  the  trade-name  of 
an  individual.  Plaintiff  In  error 
assigns  this  as  a fatal  defect.  The 
state  concedes  error,  citing  State  v. 
Hurt  (Mo.  Sup.)  285  S.  W.  976>  State 
v,  Henschel,  250  Mo.  263,  269,  157  S. 

W.  311;  and  State  v,  Jones,  168  Mo. 

398,  68  S.  W.  506.  These  and  other 
cases  hold  that  the  Information  is 
fatally  defective  for  the  reason  indi- 
cated and  that  the  defect  may  be  raised 
for  the  first  time  in  this  court. 

"The  judgment  Is  accordingly  reversed, 
and  the  cause  remanded.” 


Hon*  Patrick  J*  Cavanaugh 
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Section  4561,  Article  V of  Chapter  31,  R.  S* 

Missouri,  1939,  relate#  to  the  disqualifications  of  persons 
convicted  of  burglary  and  larceny  and  certain  other  offenses. 
This  section  is  as  follows* 


"Any  person  who  sh  all  be  convicted 
of  arson,  burglary,  robbery  or  lar- 
ceny, in  any  degree,  in  this  article 
specified,  or  who  shall  be  sentenced 
to  imprisonment  in  the  penitentiary 
for  any  other  crime  punishable  under 
the  provisions  of  this  article,  shall 
be  incompetent  to  serve  as  a juror  in 
any  cause,  and  shall  be  forever  dis- 
qualified from  voting  at  any  election 
or  holding  any  office  of  honor,  trust 
or  profit,  within  this  state*  Provided, 
that  the  provisions  of  this  section 
shall  not  apply  to  any  person  who  at 
the  time  of  his  conviction  shall  be 
under  the  age  of  twenty  years*  Provided 
further,  that  in  all  cases  where  per- 
sons have  been  convicted  under  this 
article  the  disqualification  provided 
may  be  removed  by  the  pardon  of  the 
governor  any  time  after  one  year  from 
the  date  of  conviction. n 
(Underscoring  ours) 


There  is  an  additional  section  of  the  statutes  relating 
generally  to  persons  sentenced  to  the  penitentiary.  This  is 
Section  9225,  Article  I of  Chapter  48,  R.  S.  Missouri,  1939. 
However,  as  this  section  deals  generally  with  the  subject 
and  section  4561  deals  specifically  with  the  subject  of  the 
offense  involved  in  your  opinion  request,  this  last  section 
is  not  set  out# 

In  the  early  case  of  Ritter  v#  The  Democratic  Press 
Company,  68  Mo.  458,  the  Supreme  Court  had  before  it  the  ques 
tion  of  the  competency  of  a witness  who  had  been  convicted 
of  a felony  by  the  trial  court,  but  whose  appeal  is  pending 
at  the  time  he  was  offered  as  a witness.  The  court  said,  at 
1.  c.  460* 
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"One  of  the  principal  grounds  of 
complaint  her#*  is  that  Saunders, 
one  of  the  co-defendants  of  plain- 
tiff in  the  former  action,  was  not 
allowed  to  testify.  He  had  been  In- 
dieted  for  obtaining  money  under 
false  pretenses,  and  had  been  con- 
victed by  a Jury,  but  had  appealed 
to  this  court  and  obtained  a super- 
sedeas# He  was  brought  to  court, 
on  the  trial,  by  the  sheriff,  and 
offered  as  a witness,  but  the  court 
excluded  him#  Our  statute  (Wag#  St. 

67,  p«  465)  provides  that  1 every 
person  who  shall  be  convicted  of  arson, 
burglary,  robbery  or  larceny  in  any 
degree  in  this  chapter  specified,  or 
who  shall  be  sentenced  to  imprison- 
ment in  the  penitentiary  for  any  other 
crime  punishable  under  the  provisions 
of  this  chapter  shall  be  incompetent 
to  be  sworn  as  a witness,  &c#*  Sec- 
tion 47  provides  that  ‘every  person 
who,  with  intent  to  cheat  or  defraud 
another,  shall  designedly,  by  color 
of  any  false  token  or  writing,  or  by 
any  othe  r false  pretense,  obtain  the 
signature  of  any  person  to  any  written 
instrument  or  obtain  from  any  person 
any  money,  &c«  shall,  upon  the  conviction 
thereof,  be  punished  in  the  same  manner 
and  to  the  same  extent  as  for  felonious- 
ly stealing  the  money,  &e*‘  The  only 
question  is  whether  Saunders,  sentenced 
as  he  had  been  to  the  penitentiary,  though 
he  had  appealed  to  this  court,  where  the 
judgment  was  reversed,  was  at  the  time 
he  was  offered  as  a witness,  a competent 
one#  ^'e  think  the  circuit  court  properly 
excluded  him#  He  was  convicted  of  a crime 
which  disqualified  him  as  a witness,  and 
the  subsequent  reversal  of  that  judgment 
by  this  court,  could  not  be  anticipated  by 
the  circuit  court. (tinder  a coring  ours) 
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In  the  case  of  Scott  v.  American  Express  Co,,  decided 
by  the  Springfield  Court  of  Appeals,  233  S.  W.  492,  the 
question  was  presented  to  the  court  as  to  the  effect  of  the 
death  of  one  who  had  been  convicted  by  the  trial  court  dur- 
ing the  pendency  of  an  appeal.  This  was  a case  Involving 
the  payment  of  a reward.  At  pages  492-493,  the  court  saidt 


"If  the  appeal  of  Buntyn  and  his 
death  pending  that  appeal  to  the 
Supreme  Court  abated  the  proceedings 
in  such  a sense  as  to  take  away  from 
the  verdict  of  the  jury  and  the  sen- 
tence of  the  trial  court  thereon  their 
character  as  a conviction  of  Buntyn 
under  the  terms  of  the  offer  of  re- 
ward, then  plaintiff *s  cause  of  action 
never  accrued,  and  the  judgment  should 
have  gone  for  defendant  in  this  case. 

In  civil  actions,  the  judgment  of  the 
trial  court  remains  in  force  as  a valid 
judgment,  though  Its  enforcement  may  be 
suspended  by  giving  bond,  and  the  death 
of  a party  pending  an  appeal  does  not 
ordinarily  abate  or  destroy  the  cause 
of  action,  ‘In  criminal  cases,  however, 
the  death  of  the  defendant  pending  an 
appeal  from  a judgment  of  conviction 
abates  the  prosecution  or  cause  of  ac- 
tion entirely.  Town  of  Carrolltown  v, 
Rhomberg,  78  Mo,  547  j State  v,  Perrlne, 

56  Mo.  602, 

"Buntyn* s death  pending  his  appeal  from 
a judgment  of  conviction  against  him 
abated  the  prosecution  and  cause  of  ac- 
tion against  him  for  the  alleged  crime 
of  which  he  had  been  convicted  In  the 
trial  oourt,  and  for  that  reason,  plain- 
tiff* s cause  of  action  never  finally  ac- 
crued. The  offer  of  the  regard  and  plain- 
tiff’s services  in  procuring  the  arrest 
and  conviction  of  Buntyn  constituted  a 
contract  which  Is  to  be  construed  by  the 
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same  rules  aa  any  other  contract* 
Hoggard  v*  Dickerson,  180  Mo.  App* 
70,  165  8,  W*  1135," 


And  further,  on  page  493* 


"The  Supreme  Court  of  Kentucky  held 
in  Stone  v,  Wlckliffe,  106  Ky.  252, 

50  S.  W.  44,  that  liability  on  an  offer 
of  reward  for  arrest  and  conviction 
did  not  attach  until  after  the  affirm- 
ance of  the  judgment  by  the  Supreme 
Court,  The  party  claiming  the  regard 
in  that  case  brought  suit  while  the 
appeal  in  the  criminal  case  was  pend- 
ing, and  the  court  held  he  could  not  re- 
cover, for  the  reason  that  there  had  been 
no  final  conviction  such  as  ‘to  make  the 
party  offering  the  reward  liable  there- 
for. In  the  case  of  Baker  v*  M*  W.  A,, 

140  Mo.  App.  619,  121  S.  W.  794,  an  in- 
surance policy  had  been  issued  on  the 
life  of  Baker,  who  was  a member  of  the 
fraternal  order,  and  this  policy,  as  well 
as  the  by-law3  of  the  order,  provided 
that  any  member  and  policy  holder  who 
should  be  convicted  for  felony  should 
be  automatically  expelled,  and  his 
policy  become  null  and  void,  Baker,  who 
was  a member  and  policy  holder,  was  con- 
victed of  a felony,  and  appealed  to  the 
Supreme  Court  of  this  state,  and  pending 
that  appeal  he  died.  The  widow,  who  was 
the  beneficiary  in  the  policy,  brought 
suit,  and  the  defense  was  made  that 
Baker  had  been  convicted  of  a felony,  and 
for  th  t reason,  his  policy  had  been  an- 
nulled. The  St.  Louis  Court  of  Appeals, 
held,  however,  that  the  conviction  was 
not  final,  and  that  the  policy  must  be 
paid.  These  cases  uphold  appellant’s  con- 
tention in  this  case,  and  we  think  rightly 
so." 
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This  case  was  later  before  the  Supreme  Court  upon 
a writ  of  certiorari  and  the  judgment  of  the  Springfield 
Court  of  Appeals  was  upheld* 

In  the  case  of  State  ex  rel*  Scott  v.  Cox,  243  S.  W. 
144,  at  1*  c,  146,  the  Supreme  Court  used  the  following 
language r 


”It  will  be  observed  that  we  did  not 
attempt  to  define  the  word  ’convicted' 
as  used  In  the  statute  to  which  reference 
is  made  in  the  opinion*  We  assumed 
that  it  meant  an  adjudication  of  guilt, 
a judgment  based  on  a plea  of  guilty, 
or  a verdict  of  guilty;  and  we  further 
assumed  that  upon  the  pronouncement  of 
such  judgment  the  civil  disabilities 
Imposed  by  the  statute  immediately 
followed  as  an  Inevitable  sequence. 

What  we  did  decide  was  that 'such  a judg- 
ment remains  in  full  force  and  effect* 
notwithstanding  an  appeal  and  a super- 
sedeas bond*  unless  and  until  It  la  ~aet 
aside  or  reversed  by  the  appellate 
court'*'  $ e are  unable  to  see  anything 
In  the  decision  with  which  that  of  the 
Court  of  Appeals  under  review  Is  in  con- 
flict* Assuming  that  It  contains  an  Im- 
plied adjudication  of  'convicted'  as 
used  in  the  statute  to  which  reference 
is  made,  still  the  word  'convicted*  or 
* convictlorj*  when  used  in  a statute  or 
contract,  may  have  any  one  of  several  mean- 
ings, dependent  upon  the  context,  the 
subject-matter,  and  the  purpose  to  be 
effected.  In  these  respects  the  statute 
involved  In  that  case  and  the  contract 
of  reward  in  this  have  nothing  in  common. 

The  ruling  in  the  former  case  cannot, 
therefore,  be  said  to  be  upon  a state 
of  facts  similar  to  that  upon  which  the 
ruling  under  consideration  was  made.  Putting 
aside,  however,  a* mere  superficial  view 
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of  the  facta  and  looking  to  the 
underlying  principles  of  law  that 
were  accepted  as  controlling  In  each 
of  the  two  decisions  we  find  that  the 
rulings  were  these:  In  the  Ritter 
Case  we  held  that  judgments  of  circuit 
courts  in  this  state  remain  in  force 
and  effect#  notwithstanding  an  appeal 
and  supersedeas  bond,  unless  and  until 
reversed  by  the  appellate  court;  and  In 
this  connection  It  should  be  noted  that 
we  have  alao  held  that  a judgment  upon 
reversal  becomes  not  only  non- eel a tent, 
but  as  though  It  had  never  been#  Hanaer 
v/  Bleber,  2W  loV  326,  341,  197  S.  W. 

68.  In  the  case  under  review  the  Co#rt 
of  Appeals  ruled,  following  our  decisions 
in  State  v.  Perrins,  56  Mo.  602,  and 
Carrollton  v.  Rhomberg,  78  Mo.  547,  and 
that  of  the  St.  Louis  Court -of  Appeals 
In  Baker  v.  Modern  Woodmen,  140  Mo.  App. 
619,  121  S.  W.  794,  that  the  death  of  a 
defendant  In  a criminal  case,  pending 
an  appeal,  with  supersedeas,  from  a judg- 
ment of  conviction,  abates  the  proceeding, 
overthrows  And  destroys  the  cause  of  ac- 
tion, so  that  the  judgment  becomes  not 
only  nonexistent,  but  as  though  it  had 
never  been.  There  is  no  conflict.  This 
assignment  is  therefore  ruled  against 
relator (Underscoring  ours) 


A New  York  Case,  People  V.  Van  Zile,  141  N.  Y.  S.  168, 
seems  to  have  presented  a similar  question  for  determination. 
We  also  quote  from  that  case,  at  1.  c.  169-170: 


MThe  reversal  of  a judgment  places  the 
parties  where  they  were  before  the 
commencement  of  the  action.  Hayden  v. 
Florence  Sewing  Machine  Co.,  54  N*  Y.  221; 
People  v.  McLaughlin,  150  N.  Y.  365,  at 
page  376,  44  N,  E,  1017.  The  judgment  of 
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conviction  against  the  defendant 
for  the  crime  of  abortion  some  20 
years  ago  having  been  set  aside  by 
the  Court  of  Appeals,  there  was  no  con- 
viction against  him,  and  he  was  justi- 
fied in  answering,  as  he  did,  that  he 
had  never  been,  convicted  of  a crime* 

The  word  ’conviction*  in  the  question 
means  conviction  pursuant  to  law,  not 
illegal  conviction.  I think  it  was 
prejudicial  error  for  the  court  to 
allow  the  district  attorney  to  show 
that  the  accused  at  one  time  had  been 
illegally  and  wrongfully  convicted  of 
crime.  This'  former  conviction  (?) 
could  not  have  been  proved  in  the 
ordinary  way  of  introducing  in  evidence 
a certificate  of  conviction  of  defendant. 
The  clerk  of  the  court  could  have  issued 
no  such  certificate  because  of  the 
fact  that  the  conviction  had  been  an- 
nulled. 

"But  it  is  urged  that  defendant  opened 
the  door  to  his  evidence  by  reason  of 
his  being  examined  in  his  own  behalf  as 
a witness,  and  being  asked  and  answering 
in  the  negative  the  questions 

"’Have  you  ever  been  convicted  of  a 
crime.  Doctor?’ 

"The  argument  advanced  being  that* 

"’Past  acts  cannot  be  obliterated,  but  the 
legal  effect  of  them  can  be.’ 

"The  quotation  just  made  is  from  the 
opinion  in  the  case  of  People  v.  Price, 

53  Hun,  185,  6 N.  Y.  Supp.  833.  In  that 
case  it  was  held  that  the  penalty  for  a 
second  offense,  prescribed  by  section  688 
of  the  old  Penal  Code,  could  not  be  de- 
feated by  showing  that  defendant  was  par- 
doned after  such  previous  conviction.  The 
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essential  difference  between  a pardon 
and  a reversal  of  judgment  is  that  a 
pardon  is  not  inconsistent  with  a con- 
viction in  fact  and  in  lawj  whereas  a 
reversal  of  a judgment  of  conviction  is 
not  only  inconsistent  with  the  convic- 
tion, but  absolutely  nullifies  it,  and 
places  the  accused  in  the  position  where 
he  was  before  the  trial,  clothed  with  the 
presumption  of  innocence*  And  so  in  the 
case  of  People  v,  Carlesi,  154  App*  Div. 
481,  139  N,  Y,  Supp.  309,  the  court  saidt 

M,(The  Pardon)  did  not  obliterate  the 
record  of  his  conviction,  or  blot  out  the 
fact  that  he  had  been  convicted.' 

”0f  course  not,  because  the  pardon  did  not 
import,  as  the  reversal  did,  nullifica- 
tion of  the  judgment  of  conviction* B 

4 


CONCIDSION, 


Under  the  statement  of  the  facts  contained  in  your 
two  letters,  it  is  the  opinion  of  this  Department  that  by 
entering  a plea  of  guilty  to  an  indictment  or  information 
which  was  subsequently  held  invalid,  and  no  further  pro- 
ceeding had  in  the  matter,  that  the  person  referred  to  in 
your  letters  did  not  lose  his  citizenship. 


APPROVED* 


Respectfully  submitted. 


Vane  c.  thurlo 

(Acting)  Attorney  General 


W.  0*  JACKSON 

Assistant  Attorney  General 


WOj/rv 


TAXATION  AND  REVENUE:  Right  of  redemption  of  owner 

after  two  year  redemption 
period. 


Mr.  H.  Carney,  Collector 
Phelps  County 
Rolls,  Missouri 

Dear  Mr.  Carney: 


Vie  desire  to  acknowledge  your  letter  request- 
ing an  opinion  in  regard  to  the  Jones-Munger  law,  on  Aug 
ust  26,  1941,  which  is  as  follows: 


"I  have  a matter  that  has  come  up  here  in 
which  I am  asking  for  an  opinion  from  your  of- 
fice construing  the  Jones -Hunger  Tax  Law. 

T,Cn  the  first  Monday  in  November,  1937  I 
held  a sale  as  required  under  this  law  on  de- 
linquent land  for  taxes.  At  that  j3ale,  there  ' 
was  a tract  of  120  acres  of  land  sold  for  the 
hack  taxes  amounting;  to  $164.35.  The  pur- 
chaser bought  the  land  for  $2.50.  A certifi- 
cate was  issued  to  him  calling  for  a deed  at 
the  expiration  of  two  years,  At  the  end  of 
two  years,  he  did  not  present  his  certificate 
for  his  deed.  Recently  the  owner  of  this  land 
appeared  and  offered  to  redeem  the  land  from 
the  sale  of  taxes.  He  deposited  with  me  the 
amount  of  the  bid  together  with  the  interest  as 
required  by  the  statute  and  I notified  the 
holder  of  the  certificate  who  had  not  yet  pre- 
sented his  certificate' for  a deed  and  he  refused 
to  accept  the  amount  deposited  with  interest 
and  is  now  demanding  id 3 deed. 

"Section  11,137,  Revised  Statutes  of  1939 
provides  that  in  cases  where  lands  have  been  • 
or  may  hereafter  be  sold  for  delinquent  taxes, 
penalty,  interest  and  costs  and  a certificate 
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of  purchase  has  been  or  may  be  issued,  i is 
hereby  made  the  duty  of  such  purchaser,  his 
heirs  or  assigns  to  cause  a deed  to  be  executed 
and  placed  on  record  in  the  proper  county  with- 
in four  years  from  the  date  of  said  sal el  This 
said  statute  provides  that  on  the  failure  of  • 
such  purchaser,  his  heirs  or  assigns  to  do  so, 
that  the  amount  due  the  purchaser  shall  cease 
to  be  a lien  on  the  lands  purchased. 

"Section  11,145,  Revised  Statutes  of  Mis- 
souri , 1939  provides  that  the  owner  or  occupant 
of  any  land  or  lands  sold  for  taxes  or  any 
other  person  having  an  interest  in  said  lands 
may  redeem  the  same  at  any  time  during  the  two 
years  noxt  ensuing  in  the  following  manner: 

By  paying  to  the  County  Collector  for  the  use 
of  the  purchaser , hi a heirs  or  assigns,  the 
full  sum  of  the  purchase  money  named  In  his 
certificate  of  purchase  and  all  costs  together 
with  interest  not  to  exceed  10#  annually  and 
that  ho  shall  deposit  the  amount  of  money  neces- 
sary with  the  Collector  and  it  shall  be  the 
duty  of  the  Collector  to  give  the  purchaser  or 
his  heirs  or  assigns  notice  of  such  deposit. 

' "The  latter  part  of  these  sections  provi- 
des, however , ■ that*  in  case  the  party  purchas- 
ing such  land,  his  heirs  03^  assigns,  fails  to 
take  a tax  deed  for  the  land  so  purchased  with- 
in six  montas  after  the  expiration  of  two  years 
following  the  sale,  no  interest  shall  be 
charged  or  collected  from  the  redemptionet  after 
that  time. 

"The  owner  of  the  land  contends  that  he 
had  a right  to  redeem  this  land  at  any  time 
after  two  years  until  there  was  a deed  issued 
on  the  certificate.  0n  the  other  hand,  the  \ 
purchaser  contends  that  ho  had  a right  to  call 
for  his  deed  at  any  tine  within  four  years. 

The  purchaser  has  refused  to  accept  the  deposit 
made  by  the  owner  and  is  demanding  a deed  from 
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me  while  the  owner  is  demanding  that  he  be 
given  a certificate  of  redemption. 

"I  would  appreciate  it  very  much  if  you 
would  give  me  an  opinion  as  to  these  two 
statutes  above  quoted  an  (1  &£>  to  what  course  I 
should  pursue  In  this  matter.'* 

Section  11137  Revised  Statutes  of  Missouri, 
1939,  is  as  follows: 

"In  all  cases  where,  lands  have  been  of 
may  hereafter  be  sold,  for  delinquent  taxes, 
penalty,  interest  and  coots  and  a certificate 
of  purchase  has  been  or  may  hereafter  be  is- 
sued it  is  hereby  made  the  duty  of  such  pur- 
chaser, his  heirs  or  assigns  to  cause  a deed 
to  be  executed  and  placed  on  record  in  the 
proper  county  within  four  years  from  the  date 
of  said  sale:  Provided,  that  on  failure  of 
said  purchaser,  his  heirs  or  assigns  so  to  do, 
then  and  in  that  case  the  amount  due  such  pur- 
chaser shall  cease  to  be  a lien  on  said  lands 
so  purchased  as  herein  provided." 

Section  11145,  thereof,  is  as  follows: 

"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  having  an 
interest  therein,  may  redeem  the  same  at  any 
time  .during  the  two  years  next  ensuing,  in  the 
following  manner:  By  paying  to  the  county  col- 
lector , for  the  use  of  the  purchaser,  his  heirs 
or  assigns , the  full  sum  of  the  purchase  money 
named  in  his  certificate  of  purchase  and  all 
the  costs  of  the  sale  together  with  interest 
at  tho  rate  specified  in  3uch  certificate,  not 
to  exceed  ten  per  centum  annually,  with  all  sub- 
sequent taxes  which  have  been  paid  thereon  by 
the  purchaser,  his  heirs  or  assigns,  with  inter- 
est at  the  rate  of  eight  per  centum  per  annum 
on  such  taxes  subsequently  paid*  and  in  addi- 
tion thereto  the  person  redeeming  any  land  shall 
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pay  tlie  costs  Incident  to  entry  of  recital  of 
such  redemption*  Upon  deposit  with  the  county 
collector  of  the  amount  necessary  to  redeem  as 
herein  provided,  it  shall  be  the  duty  of  the 
county  collector  to  mail  to  the  purchaser,  his 
heirs  or  assigns,  at  the  last  postoffice  address 
if  known,  and  if  not  known,  then  to  the  address 
of  the  purchaser  as  shown  in  the  record  of  the 
certificate  of  purchase,  notice  of  such  deposit 
for  redemption,  ouch  notice,  given  as  herein' 
provided,  shall  stop  payment  to  the  purchaser, 
his  heirs  or  assigns,  of  any  furhter  interest 
or  penalty.  In  case  the  party  purchasing  said 
land,  his  heirs  or  assigns,  fails  to  take  a tax 
deed  for  the  land  so  purchased  within  six  months 
after  the  expiration  of ■ the  two  years  next  fol- 
lowing the  date  of  sale,  no  interest  shall  be 
charged  or  collected  from  the  redemptioner  af- 
ter that  time." 

The  right  of  the  certifies te  holder  under  the 
provisions  of  former  procedural  statutes  for  the  enforce 
ment  of  delinquent  taxes  on  real  estate  is  established 
by  the  Supreme  Court  of  Missouri  in  the  case  of  Hilton 
v.  Smith  134  Ido.  499,  509  in  tlie  following  language: 

"’./hat  title  to,  interest  in,  or  lien  upon 
land  a certificate  of  purchase  secures  to  the 
holder  is  a question  upon  which  there  is  a dif- 
ference of  opinion.  It  may  be  said  generally 
that  .the  right  is  no  larger  than  the  statute 
gives.  The  law  of  1872  only  gives  the  right 
to  the 'redemption  money  in  case  the  land  is  re- 
deemed, and  to  a deed  when  the  time  of  redemp- 
tion has  expired. 

!!  In  the  absence  of  provisions  of  law  de- 
fining the  rights  of  the  holder  of  a certifi- 
cate of  purchase  the  generally  accepted  rule 
is  that,  until  ..ho  delivery  of  a deed,  he 
takes  no  title  to  the  land,  either  or  equitable. 
Black  on  Tax  Titlos,  sec.  382;  Burroughs  on 
Taxation,  p.  321, 
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"The  rule  is  announced 'by  this  court  in 
Donohoe  v,  Veel,  19  Mo.  535,  336,  as  follows: 
’If  the  law  did  not  propose  to  give  the  pur- 
chaser the  title  to  the  land  until  two  years 
should  elapse  from  the  time  of  the  purchase, 
then  it  did  meant  that  the  title  should  remain 
in  the  owner  for  that  period,  and  the  right 
of  the  purchaser  was  to  receive  his  money, 
with  a high  penal  interest,  during  the  delay 
of  redemption.  It  appears  very  clearly  to 
be  the  design  of  these  two  acts,  that  the 
titlo  of  property  sold  for  taxes  shall  remain 
undisturbed,  until  the  deed  Is  actually  ex- 
ecuted by  the  r , ister;  and  that,  until  that 
act  is  performed,  the  title  is  in  the  former 
owner . ’ * * * 

"The  law  of  1857  made  tlio  certificate 
prima  facie  evidence  of  title,  yet  the  court 
held  that  It  never  Intended  to  confer  title; 
but  was  mere  evidence  of  title  authorizing  the 
purchaser  to  take  possession  of  the  premises 
for  a limited  period.  Clarkson  v.  Creely,  40 
Mo.  114. 

■In  Parsons  v.  '/lets,  96  Mo.  413,  this 
court,  in  considering  the  rights  of  one  hold- 
ing a certificate  acquired  under  a stile  made 
pursuant  to  the  laws  of  1873,  held  that  lie 
acquired  thereunder  no  right  to  the  possession 
of  the  premises,  and  in  taking  possession  he 
was  a trespasser  an;"  disseizor. 

"After  the  period  allowed  for  redemption 
has  expired,  as  was  the  ca  e here,  the  holder 
of  the  certificate  has  a more  naked  right  to 
demand  and  receive  a deed  from  the  collector. 
The  law  thereafter  gives  him  no  lion  upon  the 
lane  for  any  sum,  except  that,  in  case  his 
title  falls,  he  may  secure  a lien  under  section 
219,  8 Manner* s Statute , page  1206.  Pitkin  v. 
Eeibel,  104  Mo.  511." 


Mr 
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viMle  the  appellate  courts  of.  this  State  have 
not  passed  on  such  question  after  the  passage  of  the 
Jones-Munger  Act,  it  seems  that  such  reasoning  is  sound 
in  its  applicability  to  such  summary  procedural  act. 


CONCLUSION 


Therefore,  there  being  no  statutory  provision 
defining  the  p, operty  rights  of  a holder  of  a certificate 
of  purchase , it  seems  that  the  rule  is  that , until  the 
delivery  of  a deed,  he  trices  neither  a legal  nor  an 
equitable  title  in  and  to  the  land. 

Therefore,  until  the  delivery  of  such  deed 
the  owner  would  have  the  right  of  redemption  in  the  man- 
ner provided  by  the  statutes  relating  to  such  subject, 

he spec! fully  submitted , 


□ . V.  MEDLIEG 

APPROVED:  Assistant  Attorney  General* 


VAKE  C . ' TliUhLO 

(Acting)  Attorney  General 
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COUNTY  BUDGET  ACTi 


Sheriff's  expenses  for  conveying  inmates  to 
the  hospital  should  he  paid  out  o f class  5; 
(2)  Sheriff  whose  term  expires  before  date 
of  sale  under  t rustee  deed  should  conduct 
the  sale . 


February  7,  1941 


Mr.  Paul  N.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


Dear  Sir* 


In  reply  to  your  request  for  an  opinion  of  some 
time  ago,  in  which  you  present  two  questions,  the  first 
portion  of  your  letter  being  as  follows* 


"1.  Section  2,  page  422,  Laws  of 
Missouri  for  1937  provides* 

The  county  court  shall  set  aside  and 
apportion  a sufficient  sum ‘to  care 
for  insane  pauper  patients  in  state 
hospitals.  Class  1 shall  be  the  first 
obligation  against  the  county  and 
shall  have  priority  of  payment  over 
all  other  classes. 

Under  the  authority  of  this  section  the 
Reynolds  County  Court  has  each  year 
set  aside  not  only  an  amount  sufficient 
to  pay  the  expense  of  e ach  insane  pauper 
patient  in  state  hospitals,  but  also 
an  amount  sufficient  to  pay  the  expenses 
of  the  Reynolds  County  sheriff,  in  trans- 
porting such  patients  to  such  hospitals 
during  the  year.  All  such  expenses 
(both  for  patient  and  the  sheriff)  have 
been  paid  out  of  class  1. 

Recently  my  attention  was  called  to  the 
fact  that  the  sheriff^  expenses  are  not 
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covered  by  this  section  of  the  budget 
law,  but  should  be  classified  under 
class  number  5*  Since  the  incoming 
tax  collections  in  this  county  are  so 
small  the  court  has  failed  to  appropriate 
any  funds  in  class  number  5*  By  exper- 
ience they  have  found  that  in  view  of 
the  finances  of  the  county,  that  there 
is  hardly  enough  to  take  care  of  class 
number  4* 


Section  10911  B.  g.  Mo,  1939,  which  relates  to 
the  county  budget  law,  and  Tifoich  was  formerly,  as  stated 
in  your  letter,  Laws  of  1937,  reads  as  follows* 


"The  court  shall  classify  proposed 
expenditures  in  the  following  order* 

Class  1*  The  county  court  shall  set 
aside  and  apportion  a sufficient  sum 
to  care  for  insane  pauper  patients 
in  state  hospitals*  Class  1 shall  be 
the  first  obligation  against  the  county 
and  shall  have  priority  of  payment  over 
all  other  classes." 


Section  10914  H.  S.  Mo.  1939,  also  contains  the  fol 
lowing  provision* 


"Class  1*  Care  of  paupers  declared 
by  lawful  authority  to  be  insane  (in 
state  hospitals)." 


There  is  no  provision,  nor  1b  the  section  broad 
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enough  in  its  terms  to  include  the  expenses  and  fees 
of  the  county  sheriff.  As  stated  in  your  letter,  these 
expenses  should  be  paid  from  Class  5.  The  only  sugges- 
tion that  we  have  to  offer  is  to  the  effect  that  at  the 
present  time  Class  5 permits  the  transfer  of  any  surplus 
funds  from  any  of  the  prior  classes. 

We  are  of  the  opinion  that  you  are  correct  on  the 
lfjw  regarding  this  question,  but  as  to  the  question  of 
finances,  you  cannot  alleviate  that  condition. 


II. 


Your  second  question  reads  as  follows: 


"Today  our  outgoing  sheriff,  whose  term 
of  office  expired  on  Decerriber  31st, 

1940,  offered  f or  sale  certain  real 
estate  under  a deed  of  trust  foreclosure, 
at  the  instance  of  the  beneficiary.  Our 
present  sheriff  believes  that  he  should 
have  been  allowed  to  have  sold  this 
property,  as  the  trust  deed  provides  for 
a sale  by  the  then  acting  sheriff  in 
event  of  foreclosure  and  the  trustee 
refuses  to  act.  The  ex  sheriff  was  will- 
ing for  the  present  sheriff  to  act  but 
the  beneficiary  refused  to  let  him  do 
so.  As  a matter  of  fact  I do  not  believe 
the  ex  sheriff  had  any  legal  authority 
in  the  matter,  but  since  I could  not  find 
any  law  directly  in  point,  the  parties 
suggested  I write  you  for  your  opinion, 
which  will  be  very  much  appreciated." 


It  would  appear  under  the  authorities  that  the  sheriff, 
who  had  advertised  the  property  under  the  deed  of  trust 
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was  entitled  to  consummate  or  carry  out  the  sale  even 
after  the  expiration  of  his  office.  Most  states  have 
statutes  which  are  apparently  designed  to  take  care 
of  such  a situation.  We  are  unable  to  locate  any 
statute  directly  on  this  point  in  Missouri.  However, 
you  are  respectfully  referred  to  the  decisions  of 
Porter  vs.  Mariner  50  Mo.  364$  Bradley  vs.  Smith  190 
Pac.  1087  and  10  A.L.R.  1339. 


Respectfully  submitted 


OLLIVER  1.  NOLEN 
Assistant  Attorney  General 


APPROVED: 


COVELL  R.  HEWITT 

(Acting)  Attorney  General 
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CHAUFFEURS:  May  operate  on  certificate  furnished  hy 
Commissioner  of  Motor  Vehicles  pending 
issuance  of  rnetal  tags.  Metal  tags, 
when  issued  must  be  conspicuously  dis- 
placed^  


March  14 


Hon.  Paul  N.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


1941 


Dear  blr: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  March  10,  1941,  which  reads  as  follows: 


’’Section  8372,  R.  S.  Missouri,  1939, 
paragraph  (a)  7(b)  sets  out  the  pro- 
cedure for  registration  of  chauffeurs 
in  this  state.  Paragraph  (c)  states 
that  the  Commissioner  of  Motor  Vehicles 
shall,  upon  acceptance  of  an  applica- 
tion, and  the  fulfillment  of  the  other 
necessary  requirements,  mail  the  appli- 
cant a metal'  chauffeur  *s  badge,  with 
certain  inscriptions.  This  badge  must 
be  worn  or  displayed  on  the  person  of 
the  applicant  while  he  is  driving  or 
operating  a motor  vehicle,  as  chauffeur, 

"Recently  our  sheriff  has  demanded  of 
some  drivers  of  motor  trucks  here  in 
this  county,  to  see  their  badges,  but 
he  has  been  shown  a receipt  from  the 
Commissioner  of  the  Motor  Vehicle  De- 
partment, allowing  the  applicants  have 
paid  their  money,  and  that  while  their 
dpplioations  and  pictures  have  been 
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accepted,  yet  their  chaxiffeurs  badges 
have  not  been  received. 

“Now,  I would  like  your  opinion  as  to 
whether  or  not  these  truck  drivers  are 
violating  the  law  by  not  having  chauffeur’s 
badges  upon  or  about  their  persons  at  the 
time  they  are  operating  trucks.  It  may  be 
true  that  it  is  not  their  fault  that  they 
do  not  have  the  badges  to  display  when  re- 
quested,- but  it  appears  that  the  law  makes 
no  provision  for  such  matters}  at  least 
they  should  refuse  to  drive  until  they 
had  received  their  badges. 

‘'Your  opinion  on  this  matter  is  requested 
at  your  earliest  possible  convenience,  as 
we  have  a case  now  pending  wherein  these 
points  have  been  raised.'” 


If  a person  desiring  to  operate  a motor  vehicle 
as  a chauffeur  makes  an  application  under  provisions  of 
Section  8372  K.  S.  Missouri,  1939,  and  is  furnished  a 
badge,  there  can  be  no  question  that  he  la  required  to 
wear  the  same  Hupon  his  clothing  in  a conspicuous 
place  at  all  times  when  he  is  operating  a motor  vehicle 
on  the  highway.”  Such  requirement  is  clearly  and  un-; 
equivocally  expressed  in  the  statute.’ 

However,  the  question  now  under  consideration. 

Is  the  situation  where  the  applicant  has  complied  with 
all  the  requirements  of  Section  8372,  supra,  but  the 
Commissioner  has  failed  to  furnish  such  applicant  a 
metal  badge. 

It  Is  the  well  settled  rule  in  this  State  that 
if  a person  makes  an  application  for  a license  and 
such  license  is  wrongfully  refused,  he  cannot  set 
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out  the  wrongful  refusal  as  a defense  In  a prosecu- 
tion for  operating  without  a license.  State  v. 

Meyers,  63  Mo.  324;  State  v.  Skinner,  119  S.  W.  (2d) 

82. 

Under  the  provisions  of  Section  8372,  supra,  the 
Commissioner  is  required  to  issue  first  a certificate  of 
registration,  upon  being  satisfied  as  to  the  competency 
and  good  character  of  the  applicant,  as  well  as  the  pay- 
ment of  a fee  of  three  dollars,  and  secondly,  after  the 
isauance  of  the  certificate  of  registration  he  is  re- 
quired to  furnish  a badge  without  further  charge,  , 

Therefore,  we  are  not  confronted  with  the  situation 
where  the  officer  has  wrongfully  refused  to  Issue  a 
certificate,  but  having  issued  the  certificate,  he  has 
failed  to  furnish  the  applicant  with  a badge.  Thus 
the  rule  set  out  above  relating  to  the  wrongful  refusal  of 
a license,  although  it  might  apply  in  a situation  where 
the  Commissioner  refused  to  Issue  the  certificate,  it  would 
have  no  application  to  the  present  inquiry.  That  is,  if 
the  Commissioner  wrongfully  reguaed  ‘to  grant  a certificate 
to  an  applicant  who  had  duly  complied  with  the  provisions 
of  Section  8372,  supra,  he' could  not  set  up,  as  a defense 
in  a prosecution  for  driving  without  a certificate  of 
registration,  the  fact  that  he  had  done  all  that  was  re- 
quired of  him.  However,  as  stated  heretofore  the  further 
duty  of  the  Commissioner  after  he  issues  the  certificate 
of  registration,  la  to  provide  a badge.  The  statute 
then  requires  the  applicant  to  display  such  badge  but 
only  after  same  is  furnished  him. 

The  rule  pertaining  to  the  display  of  motor  plates 
la  set  out  in  42  0.  J,,  Sec.  1328  at  page  1340,  and  reads 
as  follows  i 


"When  the  owner  of  a motor  vehicle 
has  complied  with  every  requirement 
of  the  statute  necessary  to  entitle 
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him  to  receive  the  number  plate* 
from  the  proper  official,  and  he 
fails  to  receive  them  only  because 
such  official  is  unable  to  furnish 
them,  such  facts  constitute  a de- 
fense to  a charge  of  operating  the 
vehicle  without  having  the  number 
plates  displayed.”  State  v.  dish, 

16Q  Iowa  70,  150  N.  W.  37,  ton.  Caa. 

1917  B.  135. 

See  also  5 Amer.  Jur,  Sec.  779,  p*  920. 

Likewise,  in  the  present  situation,  if  the  of- 
ficial is  unable  to  furnish  the  badges,  the  applicant, 
having  been  granted  his  certificate  of  registration, 
should  be  allowed  to  operate. 


CONCLUSION . 


Therefore,  it  is  our  opinion,  that  if  the  Commissioner 
of  Motor  Vehicles  is  unable  to  immediately  furnish  a metal 
chauffeur’s  badge  he  may  issue  a certificate  which  will 
entitled  the  holder  thereof  to  operate  on  the  same  pend- 
ing the  issuance  of  a metal  badge,  '«Vhen  such  metal  badge 
is  received  by  the  applicant  the  same  must  be  worn  or 
conspicuously  displayed  on  his  person. 


Respectfully  submitted. 


APPROVED I B,  RICHARDS  CREECH 

Assistant  Attorney  General 


VANE  C.  THURLO 
{Aoting}  Attorney  General 


LMBtRW 


SCHOOLS:  When  consolidated  districts  elose  outlying  rural 

schools,  districts,  board  should  transport  children 
■under  Section  10946,  R.  S.  Missouri,  1939. 


November  25,  1941 


Honorable  Gr.-  R.  Chamberlain 
Prosecuting. Attorney 
Cass  County 

Ilarrlsonhille,  Missouri 


Dear  Sir: 


FI  LE 


Tills  Department  is  in  receipt  of  your  letter  of 
some  time  ago,  in  which  you  make  the  following  inquiry: 


"Miss  May  Bowlin,  the  County  Superin- 
tendent of  Schools,  has  asked*  me  to 
request  your  valued  opinion  on  the 
following  question,  to -wit: 

"Some  two  years  ago  the  members  of  a 
Consolidated  Tov/n  School  Board  decided 
to  close  two  outlying  districts  within 
the  consolidation  and  transport  the 
students  to  the  central  school.  They  at 
no  time  voted  on  the  matter  of  trans- 
portation in  this  consolidated  district, 
the  Board  merely  closed  the  schools  and 
transported  the  children  of  the  districts 
where  the  schools  were  closed.?  I assume 
the  schools  were  closed  on  account  of 
the  low  attendance,  however,  thepe  was 
no  controversy  about  the  reason  for 
closing. 

"There  is  one  family  who  lives  in  one  of 
the  outlying  districts  above  mentioned 
that  the  children  at  all  times  before 
closing  these  schools  went  to  the  central 
school  which  is  at  Strasburg.  Since  the 
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closing  of  the  schools  the  parents 
now  insist  that  the  School  Board  is 
obligated  to  furnish  transportation 
for  his  children  to  the  central 
school,  which  is  a distance  of  approx- 
imately one  mile. 

’’Since  this  Board  has  closed  this  out- 
lying rural  school  and  promised  that 
the  children  would  be  transported  in 
such  outlying  district,  are  they  now 
duty  bound  to  pick  up  these  children 
who  live  about  a mile  from  the  central 
school  and  who  formerly  attended  the 
central  school  by  choice? 

"Whether  or  not  the  school  bus  passes 
by  the  house  of  the  children  in  question 
I do  not  know,  but  the  facts  that  the 
sehbol  board  and  the  County  Superintend- 
ent are  worried  over  are  that  there  are 
other  children  more  remote  who  have  not 
demanded  transportation,  who  the  board 
anticipate  will  demand  transportation 
if  these  children  above  mentioned 
should  be  transported. 

"The  real  issue,  as  I see  it,  is,  when 
a rural  school  in  a Consolidated  District, 
is  closed  by  the  Board,  are  they  duty 
bound  to  transport  every  child  within 
that  District  regardless  of  the  distance 
that  they  are  to  be  transported? 

"It  is  my  understanding  that  this  exact 
question  has  not  been  passed  upon  by 
your  office,  to-wltj  What  right  and 
how  far  does  the  right  extend  to  the 
patron  who  demands  transportation  by  Con- 
solidated Districts." 


We  think  the  answer  to  your  inquiry  is  contained  in 
Section  10496  R.  3.  Mo,  1939,  which  relates  to  consolidated 
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school  districts  and  which  is  as  follows: 


"The  question  of  transportation  of 
pupils  may  be  voted  upon  at  the 
special  meeting  above  provided  for, 
if  notice  is  given  that  such  a vote 
will  be  taken.  If  transportation 
is  not  provided  for  in  any  school 
district  formed  under  the  provisions 
of  sections  10493  to  10500,  inclusive, 

It  shall  then  be  the  duty  of  the 
board  of  directors  to  roaintain  an 
elementary  school  within  three  and 
one-half  miles  by  the  nearest  traveled 
road  of  the  home  of  every  child  of 
school  age  within  said  school  district: 
Provided,  transportation  of  pupils  or 
the  maintenance  of  elementary  schools 
within  three  miles  and  a half  of  each 
child  of  school  age  in  the  district 
shall  not  be  required  in  consolidated 
districts  now  or  hereafter  organized 
under  the  provisions  of  sections 
10493  to  10500,  Inclusive,  where  such 
consolidation  has  not  placed  said 
children  further  from  an  elementary 
school  than  they  were  prior  to  said 
consolidation:  Provided,  however,  no 

transportation  shall  be  furnished  if 
there  be  any  school  within  three  and 
one-half  miles  of  such  pupil  but  assign- 
ment shall  be  made  as  provided  by  Section 
10461:  Provided  further,  that  when  the 
average  attendance  in  any  elementary 
school  for  any  month  falls  below  ten, 
the  school  board  shall  have  authority  to 
close  such  elementary  school  for  the  re- 
mainder of  tlie  term  and  provide  trans- 
portation for  the  pupils  of  such  elemen- 
tary school  to  some  other  elementary 
school  or  schools  in  said  district. 

Such  transportation  shall  be  paid  for 
out  of  the  incidental  funds  of  the  dis- 
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trict:  Provided  further,  that  If 
transportation  is  not  provided  for, 
any  consolidated  district  may,  by 
a majority  vote  at  any  annual  or 
special  meeting,  decide  to  have  all 
the  seventh  and  eighth  grade  work 
done  at  the  central  high  school 
building:  Provided,  fifteen  days’ 
notice  has  been  given  that  such  vote 
will  be  taken*  Such  seventh  and 
eighth  grade  work  at  the  central 
high  school  may  be  discontinued  at 
any  time  by  a majority  vote  taken 
at  any  annual  or  special  meeting.” 


You  state  in  your  letter  that  there  was  no  vote  or 
election  held  as  to  transportation,  but  -that  the  board 
merely  closed  the  school*  We  assume  that  this  came  within 
the  provision  of  the  section  quoted,  supra,  to  the  effect 
that  the  board  lias  such  authority  due  to  the  fact  that  the 
average  daily  attendance  falls  below  ten.  The  third  proviso 
in  said  section  further  contains  the  statement  that  ”the 
school  board  shall  have  authority  to  close  such  elementary 
school  for  the  remainder  of  the  term  and,  provide  transporta- 
tion for  the  pupils  of  .such  elementary  school  to  some  other 
elementary  school  or  schools  in  said  district.”  It  does  not 
appear  that  an  election  Is  essential  for  the  board  to  carry 
out  tile  provisions  mentioned  above.  The  consolidated 
district,  by  the  succeeding  proviso,  can,  if  no  transporta- 
tion is  provided  for,  hold  an  election  at  an  annual  or 
special  meeting. 

We  are  of  the  opinion  that  the  children  in  question 
are  entitled  to  be  transported  to  the  central  school.  Of 
course,  the  question  of  transportation  aid  would  arise  as 
to  the  distance  the  children  reside  from  the  school.  Irre- 
spective of  this  feature,  it  does  not  prevent  the  board  from 
transporting  the  children* 

Respectfully  submitted. 


APPROVED;  OLLIVER  W-.  NOLEN 

Assistant  Attorney- General 


VhM  C . TJIURLO  ' 

(Acting)  Attorney- General 
OWN: CP 


MONOPOLIES:  To  maintain  prosecution  the  paying  of  a higher  price 

in  one  place  than  in  another  place,  there  must  be  an 
intention  to  suppress  competition. 


December  2,  1941 


Hon.  G.  R.  Chamberlin 
Prosecuting  Attorney 
Cass  County 

Ilarrisonville,  Missouri 


Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion 
■under  date  of  November  26,  1941,  which  reads  as  follows: 


FILE 


"I  have  an  insistent  oomplaint  from 
a merchant  at  Main  City  in  this 
County,  one  Endioott,  and  his-  com- 
plaint Is  as  follov/s: 

" That  the  Harry  Taylor  Company,  Incorp- 
orated, of  Kansas  City,  who  are  dealers 
In  cream  and  perhaps  mlllc  through  the 
local  man  who'  is  just  across  the  street 
or  road  from  Endioott,  1b  paying  40^  a 
pound,  or  some  unit  used  by  the  cream 
dealers,  and  that  price  is  above  the 
•Chioago  price  and  more  than  he,  Endicott, 
oan  pay  without  losing  money. 

"Endioott  Insists  that  such  paying  of 
price  by  this  company  is  an  offense 
under  the  Discrimination  Law. 

"I  had  run  the  Statutes  in  the  matter 
and  do  not  my  self  find  anything  that 
would  show  this  undue  discrimination, 
but  he  insists  that  he  is  informed  that 
your  office  has  given  an  opinion  to  that 
effect. 
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"I  am  therefore  writing  yon  in 
order  to  make  certain  whether  or 
not  a company  In  Kansas  City  paying 
more  than  the  local  price  or  even 
more  than  the  cream  is  worth  would 
come  within  the  Undue  discrimination 
Law,  and  would  be  an  offense  that 
might  be  issued  against . " 


In  the  above  request  you  state  that  this  office  has 
rendered  an  opinion  upon  this  matter.  I find  that  we  have 
not  rendered  an  opinion,  but  that  in  several  Instances 
letters  have  been  written  by  this  office  which  are  not  to 
be  considered  as  official  opinions. 

Under  the  facts  in  the  above  request  we  find  that  the 
section  applicable  to  a prosecution,  if  such  Is  load,  is 
Section  8313,  R.  S.  Mo.  1939.  This  section  lias  only  been 
construed  in  one  instance  by  the  Supreme  Court  of  this 
state.  In  that  case  a poultry  corporation  had  been  filed 
on  by  the  Attorney  General’s  office  in  a quo  warranto  pro- 
ceeding for  the  violation  of  this  section.  The  court  in 
that  case,  on  the  question  of  whether  or  not  the  corporation 
had  violated  this  section  in  paying  higher  prices  for  eggs 
in  the  city  of  Mexico  than  the  price  paid  for  eggs  in  the 
city  of  Wellsville,  held  that  the  main  question  was  the 
intent  to  suppress  competition.  In  that  case,  which  was 
State  v,  Blattner  Bros,  226  S.  W.  253,  Para.  2,  the  court 
said: 


"While  there  may  be  some  Isolated 
expression  of  the  officers  of  the 
respondent.  If  considered  alone,  which 
might  point  to  an  intent  to  discrimi- 
nate for  the  purpose  of  destroying 
competition,  yet  when  read  and  considered 
in  connection  with  the  entire  evidence  in 
the  case,  we  are  of  the  opinion  that  Com- 
missioner Cave  properly  found  that  there 
was  no  intent  shown  on  the  part  of  the 
respondent  to  destroy  competition.  At 
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most, said  expressions  must  be 
construed  in  the  light  of  attempts 
to  boost  respondent’ s business, 
which  is  not  prohibited  by  any  law 
of  which  I know,” 


So,  the  real  question  is  a question  of  fact  which  this 
office  cannot  pass  upon.  If  it  can  be  proven  that  it  was 
the  Intent  of  the  Harry  Taylor  Company,  Incorporated,  by 
paying  more  than  the  market  price  for  cream  to  suppress 
competition  of  another  concern  they  can  be  prosecuted  under 
this  section. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 

WJBsCP 


APPROVED : 


VANE  C.  THURLQ 
(Acting)  Attorney- General 


COUNTY  COURTS: 
SOLICITORS  ON 
PUBLIC  GROUNDS': 
JUSTICE  OP  PEACE 
SOLICITING  MARRIAGES : 


The  power  of  the  County  Co\irt  to 
make  orders  relating  to  trespassers 
on  county  property  and  to  prohibit 
persons  from  performing  such  acts. 


January  20,  1941 


Mr#  James  D*  Clemens 
Prosecuting  Attorney 
Pike  County,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  set  out  the  following  statement  of  facts  and 
questions : 


“The  facts  of  the  situation  are  these: 

A certain  Justice  of  the  Peace  here  in 
this  county  habitually  spendfe  his  time 
in  the  halls  of  and  about  the  entrances 
to  and  side -walks  around  the  courthouse, 
soliciting  couples  for  permission  to 
perform  marriage*  for  them.  He  does 
not  enter  the  office*  of  any  of  the 
county  officials  for  this  purpose.  On 
October  30,  1938,  the  County  Court 
made  an  order  prohibiting  persons 
from  interfering  with  the  operation 
of  the  office  of  any  county  official, 
and  further  declaring: 

“‘It  is  hereby  ordered  by  the  Court 
that  no  loafing,  loitering,  soliciting 
or  peddling  shall  be  allowed  in  the 
courthouse  of  Pike  County,  Missouri,  or 
on  the  grounds  adjacent  to  said  Court- 
house, and  that  any  person  found  loaf- 
ing, loitering,  soliciting  or  peddling 
in  said  Courthouse  or  on  Courthouse 
grounds  shall  be  considered  a trespasser 
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and  the  Sheriff  of  Pike  County, 
Missouri,  and  any  officer  of  the 
State  Highway  Patrol,  is  hereby 
ordered  and  directed  to  immediately 
remove  and  arrest  such  trespasser,* 

"The  questions  upon  which  I would 
like  to  have  your  opinion  are  (1) 

Has  the  County  Court  the  right  to 
prohibit  persons  from  soliciting  in 
and  about  the  courthouse?  and  (2)  Is 
a Justice  of  the  Peace  soliciting 
marriages  in  and  about  the  courthouse 
a trespasser,  when  such  solicitation 
has  been  so  prohibited?” 


County  courts  are  given  the  control  and  management 
over  the  property  of  the  county  by  virtue  of  Section  2078, 
R.  S,  Mo.  1929.  This  section  provides  as  follows: 


MThe  said  court  shall  have  control 
and  management  of  the  property,  real 
and  personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to 
purchase,  lease  or  receive  by  donation 
any  property,  real  or  personal,  for 
the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real 
estate,  goods  or  chattels  belonging  to 
the  county,  appropriating  the  proceeds 
of  such  sale  to  the  use  of  the  same, 
and  to  audit  and  settle  all  demands 
against  the  county.” 


Section  12071,  R,  S*  Mo*  1929,  provides  as  follows: 


"The  county  court  of  each  county  shall 
have  power,  from  time  to  time,  to  alter, 
repair  or  build  any  county  buildings. 
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which  have  been  or  may  hereafter  be 
erected,  as  circumstances  may  require, 
and  the  funds  of  the  county  may  admit ; 
and  they  shall,  moreover,  take  such 
measures  as  shall  be  necessary  to  pre- 
serve all  buildings  and  property  of 
their  county  from  waste  or  damage." 


The  last  sentence  of  this  section  directs  the  court  to 
take  necessary  steps  to  preserve  buildings  and  property 
of  the  county. 

In  the  case  of  Sparks  v.  Purdy,  11  Mo,  142,  1.  c. 
144,  the  question  of  Just  how  much  authority  the  county 
court  had  under  the  provisions  of  the  statute  which  gives 
it  control  and  management  over  the  county  property  was 
before  the  court,  and  there  the  court  said: 


"The  law  intrusts  the  County  Court 
with  the  control  and  management  of  the 
property,  real  and  personal  pf  the 
county i and  under  this  power  the  court 
superintends  the  public  buildings. 
Public  convenience  requires  that  a 
summary  power  to  prevent  the  Illegal 
occupation  of,  and  to  eject  trespassers 
from  the  places  designed  for  the  trans- 
action of  the  business  of  the  county 
should  exist  in  some  body.  It  could 
never  have  been  the  intention  of  the 
Legislature,  that  the  County  Courts  in 
the  State  should  proceed  by  ordinary 
suit  at  lav/  in  order  to  obtain  posses- 
sion of  the  public  buildings  or  parts 
of  them." 


This  case,  however,  was  dealing  with  a trespasser.  The 
party  who  had  been  ejected  there  was  one  who  was  trying 
to  occupy  one  of  the  offices  of  the  court  house  and  the 
foregoing  rule  wsb  announced  as  to  that  particular  case. 
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In  the  case  of  Morgan  v.  Owen,  193  Mo.  587,  1.  c* 
596,  the  court  followed  the  rule  announced  in  Sparks  v 
Purdy,  supra,  and  said: 


“The  county  court  was  entitled  to 
the  free  and  ■unconditional  access 
to  and  use  of  its  records  and  it 
was  entitled  to  treat  any  one  as  a 
trespasser  who,  without  official 
authority,  obstructed  its  access 
to  or  use  of  the  same . * * * * *•" 


In  the  case  of  Walker  v,  Linn  County,  72  Mo.  650, 
the  question  of  the  power  and  duty  of  the  county  court 
with  reference  to  Insuring  county  buildings  was  before 
the  court  and  the  court  said,  1,  c.  653: 


“That  a county  court  is  invested 
with  such  powers  only  as  are  ex- 
pressly conferred  upon  it  by-  stat- 
ute, and  such  as  may  be  fairly  or 
necessarily  implied  from  those  ex- 
pressly granted,  we  think  cannot  be 
questioned*  It,  therefore,  follows 
that  the  question  of  the  power  of 
the  county  court  to  bind  the  county 
In  a contract  such  as  Is  here  sued 
upon,  must  be  solved  by  the  statute . 
The  statutory  provisions  bearing  upon 
the  subject,  are  as  follows:  'County 
courts  shall,  moreover,  have  the  con- 
trol and  management  of  the  property, 
real  and  personal,  belonging  to  the 
county.'  .Wag*  St at.,  441,  Sec.  9. 

'The  county  court  of  each  county 
shall  have  power,  from  time  to  time, 
to  alter,  repair  or  build  any  county 
buildings,  which  have  been  or  may 
hereafter  be  erected,  as  circumstances 
may  require,  and  the  funds  of  the 
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county  may  admit;  and  they  shall, 
moreover,  take  such  measures  as 
shall  he  necessary  to  preserve  all 
buildings  and  property  of  their 
county  from  waste  or  damage.1  Wag. 
Stat.,  404,  Sec.  17,  ’County  courts 
may  appoint  an  agent  to  make  any 
contract  on  behalf  of  3ueh  county 
for  erecting  any  county  buildings; 
or  for  any  other  purpose  authorized 
by  law;  and  the  contract  of  such 
agent  duly  executed  on  behalf  of 
such  county,  shall  bind  such  county.’ 
Wag,  Stat.,  408,  Sec.  3. 

"The  duty  devolved  upon  county  courts 
in  the  foregoing  sections  of  talcing 
such  measures  as  shall  be  necessary 
to  preserve  all  buildings  and  property 
belonging  to  a county  carries  with  it 
the  power  to  bind  the  county  in  a con- 
tract which.  In  the  exercise  Of  the 
judgment  of  the  court,  may  seem  to  be 
necessary  to  consummate  the  "object  for 
which  the  duty  was  imposed,  and  which, 
in  point  of  fact,  tends  directly  to 
consummate  the  object.  The  contract 
in  question  is,  we  think,  of  this  char- 
acter, and  Is,  therefore,  binding  on 
the  county,  provided  it  is  shown  by  the 
evidence  that  it  was  either  made,  or 
ratified  and  approved  by  the  court." 


The  statutes  hereinbefore  cited  have  the  same  pro- 
visions in  them  as  to  the  control  and  management  of  the 
county  property  as  did  the  Wagner  Statute  referred  to 
in  the  Linn  County  case,  supra. 

If  a person  is  actually  a trespasser  on  county  prop- 
erty, then,  by  virtue  of  the  authority  imposed  in  the 
county  court  to  control  and  manage  Buch  property,  we  think 
the  county  court  would  be  authorized  to  eject  such  person 
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from  the  buildings  or  public  places  in  which  he  is  tres- 
passing. We  think  the  rule  announced  in  the  case  of 
Morgan  v.  Durfee,  69  Mo.  469,  would  be  applicable,  where- 
in the  court  held  that  every  man  has  a right  to  defend 
his  premises  from  Intrusion  as  well  as  his  person  from 
attack,  and  for  that  purpose  to  employ  such  force  as  may 
reasonably  appear  to  him  to  be  necessary.  The  court 
house  is  county  property  and  belongs  to  the  county  and 
the  lawmakers  have  delegated  the  duty  to  the  county 
court  to  control  and  manage  this  property  and  we  think 
that  the  county  court,  as  the  agent  for  the  county, 
would  be  authorised  to  defend  the  premises  of  the  county 
and  to  eject  trespassers  the  same  as  a private  Individual 
would  his  premises. 

In  Volume  15  C»  J.  page  536,  at  Section  220,  the 
rule  is  stated  in  the  following  language: 


"The  control  and  management  of  all 
property,  real  and  personal,  for  the 
use  of  a county,  is  usually  expressly 
vested  by  statute  in  the  county  board 
or  county  court  of  each  county,  and 
in  such  control  and  management  the 
board  occupies  a position  of  trust, 
and  is  bound  by  the  same  rules  of 
fidelity  as  .a  trustee  of  an  express 
truBt*  Such  board  cannot,  however, 
authorize  the  use  of  county  property 
for  purposes  other  than  those  provided 
by  law,  as  declared  by  statutes  in 
effect  at  the  time,  the  legislature 
having  power,  on  account  of  a county 
being  but  a more  agency  of  the  state, 
to  control  the  use,  management,  and 
disposition  of  county  property,  except 
where  the  property  has  been  acquired 
by  a grant  limiting  its  use  to  certain 
specified  purposes.  * * *■  « * ■*  * 


it  will  be  noted  that  the  rule  is  announced  here  that 
county  property  may  not  be  used  for  any  other  purpose  than 
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that  provided  by  law.  It  cannot  successfully  be  contended 
that  the  court  house  of  the  county  may  be  used  for  other 
purposes  than  for  public  use.  In  other  words,  no  one  la 
authorized  to  carry  on  a private  business  in  a court  house 
in  this  State.  The  term  ^public  use”  Is  discussed  in 
Volume  50  C.  J.  at  page  864,  paragraph  94,  as  follows! 


”•*  * ■»  In  general  it  may  be  said 
that  a public  use  is  one  which 
concerns  the  general  public  or  a 
portion  thereof  as  distinguished 
from  particular  individuals  or 
estates.  •»  * 


In  the  case  of  State  ex  Inf.  McKittrick  v.  Wymore, 

132  S.  W,  979,  1.  c.  987,  the  court,  in  discussing  the 
Implied  powers  of  public  officials  quoted  the  rule  announced 
in  Corpus  Juris  and  stated  as  follows: 


M*The  duties  of  a public  office 
include  those  lying  fairly  within 
Its  scope,  those  essential  to  the 
accomplishment  of  the  main  purpose 
for  which  the  office  was  created, 
and  those  which,  although  incidental 
and  collateral,  serve  to  promote  the 
accomplishment  of  the  principal  pur- 
poses . * 46  C . J.  Sec . 301 , p * 1035 • 

• V 

n 'The  rule  respecting  such  powers  is, 
that  In  addition  to  the  powers  ex- 
pressly given  by  statute  to  an  offi- 
cer or  a board  of  officers,  he  or  It 
has,  hy  implication,  such  additional 
powers,  as  are  necessary  for  the  due 
and  efficient  exercise  of  the  powers 
expressly  granted,  or  as  may  be  fair- 
ly implied  from  the  statute  granting 
the  express  powers.’  Throop’s  Public 
Officers,  Sec,  542,  p.  515. 

H ’Necessary  implications  and  intend- 
ments from  the  language  employed  in 
a statute  may  be  resorted  to  to  ascer- 
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tain  the  legislative  intent  where 
the  statute  is  not  explicit,  but 
they  can  never  be  permitted  to 
contradict  the  expressed  intent  of 
the  statute  or  to  defeat  its  pur- 
pose. (That  which  is  implied  in  a 
statute  is  as  much  a part  of  it  as 
that  which  is  expressed,  A statu- 
tory grant  of  a power  or  right 
carries  with  it,  by  implication, 
everything  necessary  to  carry  out 
the  power  or  right  and  make  it  ef- 
fectual and  complete,  but  powers 
specifically  conferred  cannot  be 
extended  .by  implication,*  * * * V* 


When  your  County  Court  made  the  rule  which  is  set 
out  in  your  request,  evidently  it  had  in  mind  the  rule 
announced  in  the  Wymore  case,  that  is,  that  because  it 
had  control  and  management  of  county  property  it  was 
authorized  to  provide  that  loafing,  loitering,  solicit- 
ing, or  peddling  on  the  court  house  grpunds  would  be 
deemed  trespassing.  Since  court  houses  and  court  house 
grounds  are  public  grounds  and  the  entire  public  is  per- 
mitted to  go  into  and  upon  them,  it  would  be  a question 
of  fact  whether  or  not  a person  is  a trespasser  thereon, 
and  we  do  not  think  that  the  county  court  would  have  the 
implied  power  to  make  such  parties  .trespassers.  If  a 
person  either  by  soliciting,  peddling  or  loitering,  or  by 
any  other  action,  conducts  himself  so  that  he  becomes  a 
nuisance  or  so  that  he  interferes  with  the  public  officials 
.in  the  performance  of  their  duties  then,  we  think  the 
county  court,  under  the  rules  hereinbefore  stated,  would  be 
authorized  to  eject  him  as  a trespasser. 


We  are  also  further  of  the  opinion  that  since  court 
houses  and  court  house  grounds  are  only  for  public  use 
that  the  county  court  would  be  authorized  to  make  the  rule 
hereinbefore  referred  to,  because  the  general  public  is 
not  required  to  furnish  an  office  and  space  for  a person 
to  conduct  a private  business. 
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CONCLUSION . 


Answering  your  questions.  It  Is  the  opinion  of  this 
Department  that: 

(1)  The  County  Court,  as  the  agency  which  is  placed 
in  control  and  management  of  county  property,  la  authorized 
to  prohibit  persons  from  soliciting  in  and  about  the  court 
house,  providing  such  solicitation  prevents  the  public 
officials  from  performing  their  official  duties  or  inter- 
feres with  the  general  public  in  its  free  access  to,  and 
use  of,  of  the  public  grounds. 

(2)  We  are  further  of  the  opinion  that  if  a Justice 
of  the  Peace,  in  his  soliciting  of  marriages,  conducts 
himself  so  that  he  becomes  a nuisance  to  the  public  and 
to  the  public  officials  in  the  performance  of  their  offi- 
cial duties  then,  we  think  the  County  Court  would  be  auth- 
orized in  ejecting  such  person  from  the  premises *■  The 
question  of  whether  such  Justice  of  the  Peace  so  conducts 
himself  in  soliciting  marriages  that  he  becomes  a nuisance 
and,  therefore,  would  be  a trespasser, “would  be  a question 
of  fact  in  each  particular  case,  and  this  Department  would 
not  be  in  a position  to  say  definitely  whether  in  any,  and 
all,  cases  such  person  would  be  a trespasser. 

Respectfully  submitted. 


TIRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED: 


COVELL  R.  HEWITT 
(Acting)  Attorney-General 
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Mr,  E.  P,  Clark 
Sergeant-Major 
General  Headquarters 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  under  date  of  January  31,  1941,  which 
reads  as  follows: 


"1,  The  driver  of  a truck  belong- 
ing to  the  Kroger  Grocery  anjd  Baking 
Company  was  arrested  in  Cape  Girardeau, 
Missouri,  recently  for  failure  to  have 
Missouri  registration  plates  on  his 
vehicle. 

n2,  The  Kroger  Grocery  and  Baking 
Company  has  its  head  quarters  in  the 
State  of  Ohio,  while  some  of  the  trucks 
belonging  to  this  company  are  stationed 
at  Carbondale,  Illinois,  and  are  domi- 
ciled and  registered  In  that  state. 

These  trucks  do  not  beer  Ohio  license, 

”3,  It  Is  tho  opinion  of  the  arresting 
officer  that  these  Kroger  trucks  regis- 
tered in  Illinois  are  not  Included  In 
the  reciprocity  agreement  with  that 
state.  This  conclusion  Is  drawn  by  re- 
versing the  meaning  of  the  Illinois 
reciprocity  agreement  as  written  In  the 
Motor  Vehicle,'  Law,  It  la  also  the 
opinion  of  the  arresting  officer  that, 
should  the  reciprocity  agreement  with 
the  State  of  Ohio  apply  in  this  case,  it 
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will  not  be  necessary  for  these 
trucks  to  be  registered  in  Missouri, 

M4*  It  is  requested  that  the  Attor- 
ney General's  Office  be  consulted  to 
determine  whether  or  not  Missouri 
registration  will  be  required  on 
these  trucks,” 


Of  course,  the  answer  to  this  request  depends  to  a large 
extent  upon  the  reciprocal  provisions  of  the  respective 
states*  Here  we  have  a nonresident  corporation  of  this 
state  and  such  corporation  is  a resident  of  the  State  of 
Ohio,  However,  said  corporation  ovms  some  trucks  which 
are  stationed  in  the  State  of  Illinois  and  have  been  regis- 
tered In  Illinois,  The  question  Is  — Can  these  trucks 
belonging  to  this  corporation,  the  Kroger  Grocery  and  Bak- 
ing Company,  a resident  of  Ohio,  which  are  only  registered 
in  Illinois,  operate  in  this  State  without  first  register- 
ing same  in  the  State  of  Missouri? 

In  construing  statutory  provisions  the  cardinal  rule  Is  to 
determine  the  legislative  intent  and  to  give  It  that  meaning 
if  possible  (Wallace  V.  Woods,  102  S,  W,  (2d)  91,  340  Mo, 

452, 

The  reason  for  the  enactment  of  such  a reciprocal  law  Is 
to  keep  the  owner  of  a motor  vehicle  from  having  to  register 
same  in  every  state  in  which  he  might  enter,  providing,  he 
has  complied  with  the  laws  of  the  state  wherein  he  is  a 
resident 'and  further  that  such  state  has  a < similar  reciprocal 
provision  which  grants  the  same  and  like  privilege  to  the 
resident  of  this  state.  Prior  to  1929,  the  law  in  this 
state  provided  any  motor  vehicle  may  be  operated  In  this 
state  if  registered  In  another  state.  The  Fifty-fifth 
General  Assembly  amended  the  act  so  as  to  recognize  nonresi- 
dent licenses  only  if  such  recognition  Is  made  to  registered 
Missouri  residents  in  that  state* 

In  Volume  42  of  Corpus  Juris,  Section  88, 
general  principle  is  stated: 


page  671,  the 
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•'Under  some  statutes  and  agreements 
between  states  a nonresident  who  has 
complied  with  the  laws  of  his  home 
state  in  respect  of  licensing  and 
registering  his  motor  vehicle  or  obtain- 
ing an  operator's  license  is  given, 
for  a limited  period  at  least,  the 
privilege  of  operating  his  motor  vehicle 
over  the  highways  of  another  state 
without  having  obtained  a license  or 
registered  his  car  therein,  provided, 
under  some  regulations,  the  owner  or 
operator  has  complied  with  certain  con- 
ditions prescribed  by  the  local  legis- 
lation, such  as  displaying  the  distin- 
guishing number  or  mark  required  by  his 
state  on  his  machine,  or  securing  a local 
identifying  tag  or  marker,  and  provided 
similar  privileges  are  granted  to  resi- 
dents by  the  state  of  such  nonresident, 

A municipality  cannot  require  a license 
or  license  fee  of  a nonresident  owner  in 
conflict  with  this  exemption,” 


A careful  examination  of  the  reciprocal  law  of  Ohio,  the 
state  where  this  corporation  is  a resident,  and  also  the 
Missouri  reciprocal  law,  will  disclose  that  they  are  fcery 
similar  and  import  the  same  meaning. 

We  find  in  Throckmorton's  Ohio  Code  Annotated,  1940, 
Section  6306* 


"The  owner  of  every  motor  vehicle 
which  is  duly  registered  in  any  state, 
district,  country  or  sovereignty  other 
than  the  State  of  Ohio  shall  be  exempt 
from  the  foregoing  sections  of  this  chap- 
ter and  the  penal  statutes  relating  thereto, 
provided  the  owner  thereof  has  complied 
with  the  provisions  of  law  in  regard  to 
motor  vehicles  in  the  state  of  his  resi- 
dence and  complies  with  such  provisions 
while  operating' and  driving  such  motor 
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vehicle  upon  the  public  roads  or 
highways  of  this  state,  and  further 
provided  that  such  provisions  of  law 
of  su'cti  other  state  make  substantially 
like  and  equal  exemptions  to  the 
owners  of  motor  vehicles  registered  in 
this  state. 


"Reciprocal  agreements  between  this  and 
any  other  state,  district  or  country 
necessary  in  administering  the  provisions 
of  this  section  shall  be  made  as  pro- 
vided in  section  6306-1  of  the  General 
Code , w 


The  reciprocal  lav/  in  this  State,  Section  77.68,  R.  S.  Hi 
1929,  reads  as  follows t 


«A  nonresident  owner,  except*  as  other- 
wise herein  provided,  owning  any  motor 
vehicle  which  has  been  duly  registered 
for  the  current  year  .in  the  state, 
country  or  other  place  of  which  the  owner 
la  a resident  and  which  at  all  times 
when  operated  in  the  state  has  displayed 
upon  it  the  number  plate  or  plates  issued 
for  such  vehicle  In  the  place  of  resi- 
dence of  such  owner  may  operate  or  per- 
mit the  operation  of  such  vehicle  within 
this  state  without  registering  such  vehicle 
or  paying  any  fee  to  this  state,  provided 
that  the  provisions  of  this  section  shall 
be  operative  as  to  a vehicle  owned  by  a 
nonresident  of  this  state  only  to  the  ex- 
tent that  under  the  laws  of  the  State, 
country  or  other  place  of  resident*  of  such 
nonresident  owner  like  exemptions  are 
granted  to  vehicles  registered  \mder  the 
laws  of  and  owned  by  residents  of  this 
state," 
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Nov;,  If  the  only  question  in  this  request  was  whether  or 
not  trucks  properly  registered  in  Ohio  may  operate  in 
Missouri,  v/ithout  registering  first  In  this  state,  the  ans- 
wer would  be  In  the  affirmative.  But  here  we  are  con- 
fronted with  a different  situation  — we  are  faced  with 
a nonresident  corporation  whose  headquarters  are  in  Ohio, 
but  some  trucks  belonging  to  this  corporation  are  situated 
and  registered  in  Illinois.  The  question  for  determination 
Is  our  reciprocal  law  broad  enough  to  permit  the  operation 
of  these  trucks  in  this  state  under  the  Illinois  regis- 
tration? The  Ohio  reciprocal  provision  is  not  applicable 
for  the  reason  the  trucks  are  not  even  registered  In  the 
State  of  Ohio,  and  therefore,  cannot  display  at  all  times 
upon  said  motor  vehicles  Ohio  license  plates  as  provided 
in  both  reciprocal  laws  of  Ohio  and  Missouri.  There  is 
some  question  as  to  whether  this  corporation  might  be  a 
resident  of  Ohio,  ana  at  the  same  time  be  a resident  of  the 
State  of  Illinois.  However,  we  consider  such  cues t ion 
need  not  be  determined  to  answer  this  opinion* 

To  determine  this  issue  we  shall  examine  the  Illinois 
reciprocal  provision  regarding  the  operation  of  motor 
vehicles  In  other  states,  which  reads  as  follows t 


"Except  as  is  herein  provided  for 
foreign  corporations,  the  provisions 
of  sections  8,9,9b,9c,9d,9e,9f,9g,9h, 
91,9.5,9k,  10,14, 17  and  27  of  this  Act 
shall  not  apply  to  any  motor  vehicle 
or  motor  bicycle  owned  by  nonresidents 
of  this  State  if  the  owner  thereof  has 
complied  with  the  law  requiring  the  regis- 
tration of  motor  vehicles  or  motor  bi- 
cycles or  the  names  of  the  ovmers  thereof 
in  force  in  the  city,  state,  foreign 
country  or  province,  territory  or  Federal 
district  of  his  residence;  and  the  regis- 
tration number  showing  the  initial  or 
abbreviation  of  the  name  of  such  city, 
state,  foreign  country  or  province,  terri- 
tory or  Federal  district.  Is  displayed  on 
such  vehicle  substantially  as  is  pro- 
vided in  Section  14  of  this  Actj  Provided, 
that  the  provisions  of  this  section  shall 
be  operative  as  to  a motor  vehicle  or 
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motor  bicycle  owned  by  a non-resident 
of  this  State  only  to  the  extent  that 
under  the  laws  of  the  city,  state, 
foreign  country  or  province,  territory 
or  Federal  district  of  his  residence, 
like  exemptions  and  privileges  are 
granted  to  motor  vehicles  or  motor  bi- 
cycles duly  registered  under  the  lav/s 
of  and  owned  by  residents  of  this  State* 

If,  under  the  laws  of  such  city,  state, 
foreign  country  or  province,  territory 
or  Federal  district,  motor  vehicles  or 
motor  bicycles  owned  by  residents  of 
this  State,  operating  upon  the  highways 
of  such  city,  state,  foreign  country  or 
province,  territory  or  Federal  district, 
are  required  to  pay  the  registration  fee 
and  carry  the  license  plates  or  pay  any 
other  fee  or  tax  to  such  city,  state, 
foreign  country  or  province,  territory 
or  Federal  district,  the  motor  vehicles 
or  motor  bicycles  owned  by  residents  of 
such  city,  state,  foreign  country  or  pro- 
vince, territory  or  Federal  district, 
and  operating  upon  the  highways  of  this 
State  shall  comply  with  the  provisions 
of  sections  8,9,9b,9c,9d,9e,9f,9g,9h,9i, 

9 j,  9k,  10, 14,1.7  and  27  of  this  Act.  Foreign 
corporations,  partnerships  and  individuals 
owning,  maintaining  or  operating  places 
of  business  in  this  State  and  using  motor 
vehicles  or  motor  bicycles  in  connection 
with  such  places  of  business,  shall  comply 
with  the  provisions  of  sections  8, 9, 9b, 9c, 
9d,9e, 9f ,9g,9h,9i,9 j,9k, 10, 14, 17  and  27 
of  this  Act  insofar  as  the  motor  vehicles 
and  motor  bicycles  used  in  connection  with 
such  places  of  business  are  concerned.” 


In  view  of  the  above  reciprocal  provision  of  Illinois,  even 
if  this  company  was  a resident  of  Illinois  as  well  as  Ohio, 
it  would  not  be  exempt  from  the  registration  of  its  motor 
vehicles  stationed  in  Illinois  and  using  the  highways  in 
this  state,  for  the  reason  there  is  an  exception  contained 
in  the  Illinois  reciprocal  provision  which  requires  such 
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foreign  corporation  to  register  in  the  State  of  .Illinois* 

Such  a provision  is  not  included  in  the  Missouri  reciprocal 
provision  pertaining  to  the  St  a e of  Missouri. 

This  department,  in  an  opinion  to  Col.  B.  M.  Casteel,  under 
date  of  July  7,  1938,  ruled  that  a motor  vehi.de  registered 
in  the  State  of  Colorado  but  operating  solely  between  a 
point  in  Oklahoma  and  St.  Louis,  Missouri,  is  not  required 
to  be  registered  in  the  State  of  Missouri  due  to  the  fact 
that  both  the  states  of  Colorado  and  Missouri  have  complete 
reciprocity  with  each  other.  Had  these  trucks  in  Illinois 
been  registered  in  Ohio  the  same  conclusion  would  be  appli- 
cable in  the  case,  but  the  facts  in  this  case  are  different 
in  that  the  trucks  were  registered  in  Illinois  instead  of 
Ohio  where  the  corporation  is  a resident. 

Therefore,  it  is  the  opinion  of  this  Department  that  whether 
or  not  these  trucks  belonging  to  this  corporation,  which  are 
stationed  in  the  State  of  Illinois  and  registered  in  Illinois, 
may  operate  in  this  State  without  first  registering  In  Missouri, 
shall  be  determined  by  the  reciprocity  provisions  of  the 
States  of  Illinois  and  Missouri.  That' since  the  reciprocal 
provision  of  the  State  of  Illinois  requires  the  registration 
In  Illinois  of  any  motor  vehicles  belonging  to  any  foreign 
corporation,  partnership  and  individual  owning,  maintaining 
or  operating  places  of  business  in  the  State  of  Illinois, 
while  no  such  provision  is  contained  In  the  Motor  Vehicle 
Act  of  the  State  of  Missouri,  there  is  not  full  reciprocity 
between  the  two  states Therefore,  it  will  be  necessary 
that  these  trucks  stationed  In  Illinois  be  registered  In 
the  State  of  Missouri, 


Respectfully  submitted. 


A PROVED* 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


COVELL  R.  HESVITT 
(Acting)  Attorney  General 
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BONDS  s - 

PUBLIC  ADMINISTRATOR: 
OFFICERS: 


County  Court  not  authorized  to  pay 
premium  on  bond  of  Public  Adminis- 
trator. 


April  10,  1941 


Honorable  James  D.  Clemens 
Prosecuting  Attorney 
Pike  County 

Bowling  Oreen,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  March  6,  1941,  which  is  as  follows: 


"The  Public  Administrator  of  Pike  bounty 
has  obtained  a surety  bond  covering  his 
official  duties  and  has  requested  the 
County  Court  to  pay  the  premium-  of  the 
bond  in  the  amount  of  $40.00.  The  Court 
has  taken  the  position  that  section  3238, 
R.  S.  Mo.  1939  does  not  authorize  them  to 
pay  the  costs  of  such  surety  bond  on  the 
theory  that  under  the  Public  Administra- 
tor's bond  the  county  Is  not  'the  public 
body  protected  thereby. » 

"Assuming  that  the  County  consents  and 
approves  of  the  filing  of  the  surety 
bond  by  the  Public  Administrator,  may 
Pike  County  properly  pay  the  premium  on 
the  bond?" 


Section  3238,  R.  S.  Mo.  1939,  provides  as  follows: 


"Whenever  any  ***■»#  officer  of  any 
county  of  this  state  ####■»  shall  be 
required  by  law  of  this  state 
to  enter  into  any  official  bond,  or  other 
bond,  he  may  elect,  with  the  consent  and 
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approval  of  the  governing  body  of  such 
•ft  # -ft  •»  *■  county  * -ft  -ft  -ft  -ft  to  enter  Into 
a surety  bond,  or  bonds,  with  a surety 
company  or  surety  companies,  authorized 
to  do  business  in  the  state  of  Missouri 
and  the  cost  of  every  such  surety  bond 
shall  be  paid  by  the  public  body  protected 
thereby.**  (Underscoring  ours) 


No  one  will  doubt  that  the  Public  Administrator 
is  an  officer  of  the  county.  By  Section  295,  R.  S,  Mo. 

1939,  he  is  required  to  ’’enter  into  a bond  to  the  State  of 
Missouri  in  a sum  not  less  than  ten  thousand  dollars.” 

Thus,  without  question,  the  terms  of  Section  3238, 
supra,  are  broad  enough  to  and  do  include  a public  adminis- 
trator except  in  so  far  as  the  restriction  on  the  right  of 
the  county  court  to  pay  for  said  bond  limits  the  broad  scope 
of  the  statute. 

Ml 

Under  Section  295,  R.  S.  Mo,  1939,  a public  adminis- 
trator’s bond  is  required  to  be  conditioned  ’’that  he  will 
faithfully  discharge  all  the  duties'  of  his  office”  and  is 
also  to  secure  ”the  amount  of  property  in  his  hands  or  under 
his  control  as  such  administrator,” 

In  view  of  the  condition  of  this  bond  It  must  be 
made  to  appear  that  it  protects  a ”public  body”  before  the 
county  court  is  authorized  to  pay  the  premium  thereon.  This 
arises  from  the  fact  that  under  Section  3238,  supra,  only  the 
"public  body  protected  thereby”  is  authorized  to  pay  the 
premium.  Thus,  if  no  "public  body"  is  protected  by  such  bond, 
then  there  Is  no  source  from  which  money  may  be  derived  to  pay 
the  premium. 

Examination  of  Article  13  of  Chapter  1,  K.  S.  Mo. 

1939,  relating  to  Public  Administrators,  discloses  that  his 
only  duties  pertain  to  the  preservation  and  administration  of 
the  estates  of  the  class  named  In  Section  299,  R.  S.  Mo,  1939. 
He  collects  no  funds  of  the  county,  draws  no  compensation 
from  the  county  and  does  not  have  In  his  hands  or  under  his 
control  any  property  of  the  county.  There  is  no  maximum  on 
fees  he  receives  from  the  estates  In  his  charge  and  he  accounts 
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to  no  one  for  the  fees  received.  They  are  only  paid  to  him 
■upon  order  of  the  probate  court  as  in  cases  of  other  adminis- 
trators, Section  298,  R,  S,  Mo,  1939, 

From  this  resume  it  is  apparent  that  the  terms  of  his 
bond  do  not  protect  in  any  sense  the  funds  of  the  county. 

Section  3242,  R,  S,  To,  1939,  applies  to  throw  further 
light  on  this  question.  This  statute  provides* 


"Persons  injured  by  the  neglect  or  mis- 
feasance of  any  officer  may  proceed  against 
such  principal  or  any  one  or  more  of  his 
sureties,  jointly  or  severally,  in  any  pro- 
ceeding authorized  by  law  against  such 
officer  for  official  neglect  or  injury," 


Subsequent  statutes  set  up  the  procedure  for  any 
person  injured  to  sue  on  official  bond. 

In  a sense,  the  bond  of  a public  administrator  would 
protect  the  county.  This  Is  to  be  gleaned  from  the  case  of 
State  v,  Gomer,  101  S.  W,  (2d)  57,  68  (Mo.  Sup.)  In  that  case 
a county  assessor  was  charged  with  having  received  payment  for 
assessment  lists  which  were  not  actually  made.  The  suit  was 
one  to  recover  these  fees,  bond  In  that  instance  was  con- 

ditioned to  secure  the  faithful  performance  of  the  duties  of 
the  office  and  it  was  provided  by  statute  that  in  the  event 
the  assessor  should  fall  to  perform  his  duty,  that  Is,  make 
an  assessment  of  the  property,  then  a summary  judgment  could 
be  entered  on  said  bond  for  an  amount  sufficient  to  make  the 
assessment.  The  court  ruled  that  the  sureties  on  the  bond 
were  not  liable  for  the  excess  fees  collected  by  the  assessor, 
but  as  is  to  be  seen,  the  bond  did  protect  the  county  to  the 
extent  of  what  it  cost  to  complete  the  duties  the  assessor 
failed  to  faithfully  discharge. 

Other  authorities  also  recognize  the  right  of  a govern- 
mental body  to  sue  on  a faithful  performance  bond  of  one  of 
Its  officers  where  any  damage  Is  sustained  by  the  government. 

In  Murfree*s  Official  Bonds,  Section  247,  It  is  stated* 
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" Although  the  state  may  maintain  a civil 
action  on  a sheriff’s  official  bond  for 
official  delinquency  In  criminal  cases, 
yet  unless  some  damage  results  from  the 
breach  of  the  bond  the  action  cannot  be 
sustained* M 


It  Is  also  stated  In  46  C.  J.  p,  1070,  Section 
403,  thatt 


”In  the  case  the  government  performs  work 
which  the  principal  on  an  official  bond  has 
neglected  to  perform,  the  sureties  are 
liable  # * for  a reasonable  compensa- 

tion 


Under  this  authority  it  appears  that  if  a public 
administrator  should  fail  to  perform  his  duties  properly, 
was  thereupon  removed  from  office  by  the  county  court  and 
the  c unty  is  put  to  some  expense  in  straightening  out  his 
affairs,  then  in  this  sense  the  county  Is  a public  body 
protected  by  the  bond  given. 

However,  we  do  not  think  it  was  this  type  of  protec- 
tion that  was  contemplated  by  the  legislature  when  Section 
3238  was  enacted.  There  are  two  types  of  bonds  given  by 
officers  of  the  counties  in  this  state.  One  class  is  that 
conditioned  to  secure  the  faithful  performance  of  the  duties 
of  the  office  and  the  other  is  conditioned  to  secure  faithful 
performance  of  the  duties  and  to  pay  over  all  funds  of  the 
county  that  may  come  into  KFs  hands.  This  latter  type  is  that 
required  of  those  officers  who  collect  taxes  and  fees  which 
must  be  accounted  for,  such  as  collector,  treasurer,  etc, 

A study  of  the  history  surrounding  the  enactment  of 
Section  3238,  supra,  leads  us  to  believe  that  it  was  on  this 
latter  type  of  bond  that  the  Legislature  authorized  the 
M public  body  protected  thereby”  to  pay  the  premium.  In  an 
opinion  to  W.  J,  Melton,  dated  April  4,  1939,  speaking  of  this 
statute,  we  said* 
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HIt  Is  a matter  of  common  knowledge  that 
prior  to  the  enactment  of  this  stf<tute 
many  county  officials  gave  personal  bonds, 
the  cost  of  surety  bonds  being  almost 
prohibitive  In  view  of  the  compensation 
received  by  such  officers*  However,  the 
Legislature  wishing  to  protect  and  safe- 
guard public  moneys  in  a safer  and  more 
secure  rasHTon,  provided  that  with  the 
consent  and  approval  of  the  governing 
body  that  surety  bondB  paid  for  by  the 
public  body  protected  could  be  given*” 


It  is  also  a matter  of  legislative  record  and  common 
knowledge  that  shortly  prior  to  the  passage  of  Section  3238, 
supra,  (Laws  1937  page  190)  the  State  Auditor  under  the  terms 
of  Section  13094,  R«  S*  Mo*  1939  (Laws  1933  p*  416)  had  com- 
pleted audita  of  the  officers  of  the  several  counties,  find 
found  that  several  were  in  default  on  funds  belonging  to  the 
county  and  further,  it  developed  that  their  personal  bonds 
were  worthless*  For t his  reason  the  funds  were  lost  to  the 
counties  with  no  chance  of  recovery.  It  was  this  condition 
that  prompted  the  Legislature' to  take  steps  to  safeguard  Its 
funds. 

We  think  this  view  leads  to  the  conclusion  that  the 
intent  of  the  Legislature  in  enacting  Section  3238,  supra, 
was  to  only  authorize  premium  payments  on  bonds  of  officers 
that  collect  funds  of t he  county  or  who  must  account  for  and 
pay  over  fees  which  they  collect. 


CONCLUSION. 


Therefore,  it  la  our  opinion  that  the  County  Court 
Is  not  authorized  to  pay  the  premium  on  the  bond  required  of 
a public  administrator. 


APPROVED* 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

V&tE  C.  THURLO  Assistant  Attorney  General 

(Acting)  'Attorney  General 

LLB/rv 
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TAXATION;  Certificates  of  purcha.se  of  property  in  Kansas 

City  are  personal  property  and.  taxable  as  such. 


August  13,  1941 


Mr.  George  R.  Clark,  Assessor 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 

We  are  In  receipt  of  your  request  for  an  opinion 
dated  August  9,  1941,  which  reads  as  follows: 

"My  attention  has  been  called  to  the 
fact  that  numerous  so  called  Investors 
in  our  tax  service  consistently  buy 
large  amounts  of  City  delinquent  taxes. 

It  Is  my  understanding  that  city  taxes 
become  delinquent  on  September  30th, 
of  each  year  andfon  November  1st,  every 
parcel  of  land  within  the  limits  of 
Kansas  City  are  advertised  for  sale 
In  the  Daily  Record.  It  is  also  ray 
understanding  that  on  or  about  the 
10th  of  November  the  City  sells  every 
piece  of  property  for  which  there  Is 
a bidder,  the  purchaser  receiving  a 
certificate  which  if  not  redeemed  in 
five  years  entitles  the  purchaser  of 
the  tax  certificate  to  receive  a deed 
from  the  City  of  Kansas  City,  Missouri. 

• "The  question  which  I am  submitting  to 
you  here  on  which  I respectfully  ask 
an  opinion  Is  as  follows: 

"Take  for  example*  let  us  say*  the 
Standard  Investment  0Ompany.  They 
buy  a tax  certificate  on  a piece  of 
property  on  November  1st.  The  prop- 
erty of  course*  remains  In.  the  hands 
of  the  owner  for  a period  of  five 
years  during  which  time  the  Standard 
Investment  Company  Is  entitled  to  a 
deed  as  above  set  out.  %at  Is  the 
status  of  the  certificate  which  the 


Mr,  George  R.  Clark 


2 


August  13,  1941 


Standard  Investment  Company  hold  In 
the  meantime?  It  is  my  thought  that 
the  certificate  Is  personal  property 
and  taxable  as  such.  My  reasoning 
being  as  follows  j 

”If  the  money  with  which  the  certifi- 
cate was  purchased  was  in  the  bank  and 
known  to  the  Assessor,  It  would  of 
course  be  taxable,  When  the  Invest- 
ment Company  take  that  money  and  buy 
the  tax  certificate  the  Company  is  buy- 
ing a mortgage  and  a prior  lien  on  the 
property  which  lien  is  superior  to  any 
mortgage  and  liens  which  were  on  the 
property  at  the  time  of  the  tax  sale. 

Under  those  circumstances  I believe  I 
am  entitled  to  and  I believe  It  is  my 
duty  to  ascertain  from  the  Commissioner 
of  Accounts  the  amount  of  these  tax 
certificates  outstanding  and  unredeemed 
and  to  make  an  assessment  against  them 
as  I would  against  any  other  personal 
property* 

,rMay  I have  an  opinion  on  tiils  Important 
matter  at  your  earliest  convenience  as 
you  can  readily  see  what  an  Important 
item  this  would  be  to  the  City  and  to 
the  School  district.” 

The  question  to  be  decided  in  this  opinion  is  whether 
or  not  a oertlficat  e of  purchase  for  the  purpose  of  taxation 
should  be  considered  personal  property  or  real  estate. 

Section  11211,  R«  S*  Missouri  1939,  defines  the  words 
“real  estate”  as  follows: 

”The  term  ’real  property,’  ’real  es- 
tate,’ ’land’  or  ’lot’  wherever  used 
in  this  chapter,  shall  be  held  to 
mean  and  include  not  only  the  land 
Itself,  whether  laid  out  In  town  or 
city  lots  or  otherwise,  # -:*■  -:c-  ” 

The  same  section  also  defines  the  term  ”personalproperty”  as 
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follows : 


* The  term  ’personal  property,’ 
wherever  used  in  this  chapter,  shall 
"be  held  to  mean  and  include  bonds, 
stocks,  moneys,  credits,  the  capital 
stock,  undivided  profits,  and  all 
other  means  not  forming  part  of  the 
capital  stock  of  every  company, 
whether  incorporated  or  unincorporated, 

-;<■  -:$■  * * * * ■:*  * -;r;-  it  it  •if'  -:t-  •;:- 

and  every  tangible  thing  being  subject 
to  ownership,  whether  animate  or  in- 
animate, and  not  forming  part  or  any 
parcel  of  real  property  as  herein- 
before defined.  •if  it  it  * ” 

In  your  request  you  refer  to  tax  certificates  given 
by  the  City  of  Kansas  City,  Missouri,  which  tax  certifi- 
cates are  redeemable  by  the  owner  of  the  property  within 
five  years  from  the  date  of  such  purchase.  The  procedure  of 
the  giving  of  a certificate  of  purchase,  which  you  call  a 
tax  certificate,  is  governed  by  the  city  charter  and  Revised 
Ordinances  of  the  City  of  Kansas  City,  * We  are  herein  set- 
ting out  the  form  of  the  certificate  of  purchase  as  given 
by  the  city  treasurer  to  the  purchaser  under  Section  1011, 
Chapter  13,  Article  I of  the  Revised  Ordinances  of  Kansas 
City,  page  459; 

# * No* ............ 

H’I,  , Treasurer  of 

Kansas  City,  Ciounty  of  Jackson,  State 
' of  Missouri,  do  hereby  certify  that 
the  following  described  real  property, 

namely;.. situate  in 

Kansas  City,  Missouri,  which  was  sub- 
ject to  taxation  by  said  city,  and  on 
which  taxes  were  levied  and  assessed  by 
said  city,  and  which  have  become  de- 
linquent, and  after  having  given  notice 
of  the  sale  of  said  real  property  for 
delinquent  taxes  thereon,  by  publishing 
daily  such  notice  for  at  least  ten  (10) 
days  before  the  first  day  of  3ale  in  a 
newspaper  of  general  circulation  pub- 
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lished  in  Kansas  City,  Missouri,  con- 
taining a description  of  such,  property, 
the  time,  place  of  such  sale  and  the 
amount  of  delinquent  taxes,  penalty 
and  costs,  as  provided  in  the  Charter 
and  the  ordinances  of  Kansas  City,  Mis- 
souri,  was  on  between  the 

hours  of  ten  o’clock  in  the  forenoon 
and  five  o’clock  in  the  afternoon 
thereof,  duly  sold  by  me  at  public 
sale  at  ray  office  in  Kansas  City,  Mis- 
souri, in  the  manner  provided  by  law 
for  the  delinquent  city  taxes  thereon 


for  the  year amounting  to  the 
sum  of  Dollars , including 


penalty  and  costs  there  an,  to 
for  said  sura,  which  was  thereupon  paid 
to  me  the  said  purchaser  having  pub- 
licly bid  in  said  real  property  for 

per  cent  per  annum,  which  was 
the  lowest  rate  of  interest  per  annum 
offered  or  obtainable  to  pay  the  amount 
of  taxes,  penalty  and  costs  due  on  said 
property, 

"’And  I further  certify,  that  unless 
said  real  property  above  described  is 
redeemed  from  said  sale  within  five 
(5)  years  from  the  first  day  on  which 
the  annual  tax  sale  began  at  which  it 
was  sold  or  at  any  time  before  it  was 
sold,  or  at  any  time  before  the  exe- 
cution and  delivery  of  the  tax  deed 
to  the  purchaser  at  the  tax  sale,  as 
provided  in  the  Charter-  and  the  ordinances 
of  Kansas  City,  Missouri,  the  said  . .... 

heirs  or  assigns,  will  be  entitled  to 
a deed  therefor  on  and  after  ........... 

on  surrender  of  this  certificate,  pro- 
vided application  is  made  for  said  deed 
within  two  years  from  and  after  said 


w 'IN  WIT-NIBS  WHEREOF,  I have  hereunto 
3 et  my  hand  this  .......... 


’City  Treasurer,  Kansas 
City,  Missouri. 
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In  the  above  certificate  of  purchase  the  rate  of 
interest  has  been  left  blank  but  under  the  Charter  the 
Interest  is  restricted  to  not  more  than  twelve  per  cent. 

The  certificate  of  purchase  is  personal  property  and 
conveys  no  title  to  the  land  itself  for  the  reason  that 
Section  1011  of  the  Revised  Ordinances  of  Kansas  City 
provides : 

"it  it  a Such  certificate  of  purchase 
shall  be  assignable,  and  an  assign- 
ment thereof  shall  vest  in  the  as- 
signee all  the  right,  title  and 
interest  of  the  original  purchaser. 

Every  certificate  of  purchase  shall 
be  acknowledged  In  the  same  manner 
that  deeds  of  real  property  are  re- 
quired to  be  acknowledged  by  the  laws 
of  this  State, w 

It  will  be  noticed  that  it  does  not  require  the 
assignment  be  acknowledged  in  the  same  manner  that  deeds 
are  acknowledged.  In  case  of  the  death  of  the  owner  of 
a certificate  of  purehade,  this  being  personal  property, 
does  not  descend  to  the jhelrs  but  descends  to  the  ad- 
ministrator. In  the  case  of  Brueggeman  v,  Jurgensen,  24  Mo, 
87,  1.  c.  89,  the  court  said* 

”If  we  look  upon  the  suit  as  one  to 
recover  damages  for  a breach  of  the 
covenant  to  convey.  It  is  not  free 
from  difficulties.  If  it  is  an 
action  to  recover  damages,  the  heirs 
• of  Brueggeman  have  no  right  to  them. 

They  can  not  have  an  action  to  re- 
cover damages  for  a breach  of  con- 
tract* The  right  to  maintain  such 
actions  is  in  the  executor  or  ad- 
ministrator alone,  it  it  it  it  it  it  n 

Also,  in  the  case  of  Barnes  v*  Prewitt,  28  Mo.  App. 
163,  1*  c*  168,  the  court  saidt 

"it  it  **  For  the  conversion  of  the 
personal  property  left  by  the 
deceased,  David  Prewitt,  the  lat- 
ter* a heirs  did  not  have  a cause 
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of  action.  The  right  to  the  posses- 
sion of  that  property  belonged  solely 
to  the  personal  representative  of 
David  Prewitt  (State  ex  rel.  v,  Moore* 

18  Mo,  App,  410) * and  the  right  to 
maintain  an  action  on  account  of  its 
conversion  said  representative  alone 
had . w 

Also,  in  the  case  of  Toler  v,  Judd,  262  Mo.  344,  1* 
c,  351,  the  court  said? 

wIt  will  be  observed  by  reading  this 
bill  that  it  states  that  E,  P,  Toler 
and  Ida  E,  Toler,  at  the  time  of  the 
execution  of  the  contract  mentioned, 
were  husband  and  ^wifej  that  after  its 
execution  the  husband,  E.  F,  Toler, 
died  intestate,  leaving  surviving  him 
his  widow,  Ida  E*  Toler j his  mother, 

Mary  J*  Toler  and  a brother,  W.  F, 

Toler,  as  his  only  heirs  at  law; 
that  Ida  E,  T0ler  was  the  duly  ap- 
pointed and  acting  administratrix 
of  her  deceased  husband’s  estate, 

"Upon  that  state  of  facts  counsel 
for  defendants  contend,  among  other 
things,  that 'Since  the  object  of  the 
suit  was  to  annul  the  contract  and 
recover  back  the  stock  of  merchandise, 
which  of  course  was  personal  property, 

. It  could  not  be  maintained  by  the 
plaintiffs,  although  It  being  admitted 
by  the  demurrer,  that  they  were  heirs 
of  the  deceased,  for  the  r eason  that 
the  title  to  personal  property  of  a 
deceased  person  vests  In  his  ad- 
ministrator, and  that  the  heir  can 
acquire  no  title  thereto  except 
through  an  administration  of  the 
estate  through  the  probate  court, 
which  has  not  been  done,  rather  com- 
pleted, in  this  case, 

"The  following  authorities  cited  by 
covins  el  for  defendants  fully  sustain 
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thls  contention,  viz**  * * -:«•  * ■*  H 

In  the  above  case  personal  property  was  exchanged 
for  real  estate.  After  the  death  of  the  owner  of  the  per 
sonal  property  a suit  was  filed  to  annul  the  contract  and 
recover  back  the  stock  of  merchandise.  It  was  denied  for 
the  reason  that  an  administrator  must  bring  the  suit  and 
not  the  heirs,  ^hat  a certificate  of  purchase  does  not 
pass  title  to  the  real  estate  was  held  in  the  case  of 
Kohle  v,  Hobson,  215  Mo.  213,  1*  c.  219,  where  the  court 
said* 


"x  # The  trails  action  was  nothing 
more  than  a redemption  of  the  land, 
but  as  the  defendant  paid  the  pur- 
chase money  and  Ifook  an  assignment 
of  the  certificate  of  purchase,  he 
Is  entitled  to  a lien  upon  the  land 
to  compel  contribution.  (Black  on 
Tax  Titles  (2  Ed.),  sec.  284;  Lomax 
v*  Gindele,  117  111*  527.)  In  the 
case  last  cited  It  is  held  that, 
where  one  of  the  tenants  In  common 
of  a tract  of  land  which  had  been 
sold  for  taxes.  Instead  of  redeem- 
ing directly  from  the  sale,  made  an 
agreement  with  the  holder  of  the 
certificate  of  purchase  that  the 
latter  should  take  out  a tax  deed 
thereon  and  then  convey  the  premises 
to  the  former,  which  was  done,  the 
transaction  amounted  to  but  a re- 
. demption  for  the  benefit  of  both 
tenants  in  common,  and  that  a court 
of  equity  would  compel  the  one  tak- 
ing a conveyance  of  the  tax  title  to 
convey  to  the  other  one  undivided 
half  of  the  tax  title  upon  payment 
of  half  the  cost  thereof. 

’’The  certificate  of  purchase  did 
not,  of  course,  pass  the  title,  but 
only  entitled  the  purchaser,  or  the 
defendant  as  his  assignee,  to  a deed 
passing  the  title  at  the  expiration 
of  two  years  from  the  time  of  the  tax 
sale,  during  which  time  any  of  the  co- 
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tenants  had  the  right  to  redeem  the 
land;  and  defendant’s  purchase  of 
the  certificate  of  purchase,  as 
before  stated,  amounted  to  nothing 
more  than  a redemption  from  that 
sale,  and  inured  to  the  benefit  of 
his  wife  and  her  eotenants," 


In  passing  upon  the  rule  whether  a certificate  of 
purchase  passes  title,  it  was  held  in  61  Corpus  Juris,  Sec- 
tion 1651,  page  1220,  as  follows: 

"A  tax  sale  certificate  has  been 
characterized  as  a written  certi- 
fication by  the  official  making 
the  sale  of  the  facta  regarding 
the  sale, of  real  estate  for  taxes* 

It  is  Intended  for  the  benefit  and 
protection  of  the  purchaser,  but  is 
not  essential  to  the  validity  of 
the  sale.  Such  certificate  does 
not  create  or  pass  title,  nor  does 
it  entitle  the  holder  to  possession 
of  the  land,  but  Is  evidence  of  the 
purchaser’s  equitable  title,  and 
of  the  purchaser’s  lien  until  the 
time  for  redemption  has  expired,  and 
entitles  the  holder  to  a deed  pass- 
ing title  after  the  time  for  redemption 
has  passed.  When  genuine  and  valid  on 
its  face,  it  Imparts  constructive  notice 
of  the  sale  to  a subsequent  purchaser 
. of  the  property.  Issuance  of  the  certi- 
ficate of  sale  does  not  extinguish  the 
lien  of  prior  certificates  of  sale  con- 
cerning other  delinquent  taxes.  Prior 
payment  of  the  tax,  or  failure  to  com- 
ply with  the  law  in  the  issuance  of 
the  certificate  renders  It  void  and 
Ineffectual,  and  a void  certificate 
to  the  state  as  purchaser  confers  no 
rights , M 

That  a certificate  of  purchase  does  not  pass  title 
is  proven  by  the  fact  that  the  City  Charter  of  Kansas  City, 
under  Its  Revised  Ordinances,  Section  1024,  stated  as  fol- 
lows: 
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"Unless  the  holders  or  owners  of 
certificates  of  purchase  for  real 
estate  purchased  at  any  tax  sale 
under  this  article,  take  out  deed  or 
deeds,  as  permitted  or  contemplated 
by  this  article,  within  two  years 
from  and  after  the  time  for  redemption 
expires,  the  said  certificates  or  deeds 
and  the  sales  on  which  they  are  based 
shall,  from  and  after  the  expiration 
of  such  two  years,  be  absolutely  null, 
and  shall  constitute  no  basis  of  title, 
and  shall  cease  to  be  a cloud  on  the 
title  to  the  real  estate  to  which  such 
certificates  refer,” 

Under  the  above  section  if  the  owner  of  a certifi- 
cate of  purchase  does  not  demand  a deed  within  two  years 
after  the  time  for  redemption  expires  the  certificate  of 
purchase  is  absolutely  void  and  would  not  be  a cloud  on 
the  title  to  the  real  estate. 

To  pass  a title  so  that  the  certificate  of  pur- 
chase would  be  considered  ireal  estate  the  following  rule 
was  set  out  in  61  Corpus  Juris,  Section  1864,  page  1331, 
as  follows* 

"Under  some  statutes  it  is  the  rule 
that  the  purchaser  at  a tax  sale,  by 
his  performance  of  all  that  is  neces- 
sary to  entitle  him  to  a deed,  becomes 
invested  with  title  at  the  expiration 
•of  the  period  of  redemption,  although 
the  deed  has  not,  in  fact,  yet  Issued 
to  himj  however,  it  seems  to  be  more 
generally  held  that  the  execution  and 
delivery  of  a tax  deed  is  necessary 
to  vest  title  in  the  purchaser.  " 

Since  certificates  of  purchase  are  personal  prop- 
erty, their  actual  valuation  is  taxable  under  Section  10950, 
R.  S,  Missouri  1939,  The  pertinent  parts  of  said  section 
read  as  follows* 

"The  assessor  or  his  deputy  or  deputies 
shall  between  the  first  days  of  June 
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and  January,  and  after  being  furnished 
with  the  necessary  books  and  blanks 
by  the  county  clerk  at  the  expense  of 
the  county,  proceed  to  take  a list  of 
the  taxable  personal  property  and  real 
estate  In  his  county,  town  or  district, 
and  assess  the  value  thereof.  In  the 
manner  following  to  wit*  -*  -»  * * -:t- 
all  other  property  not  above  enumerated 
-k*  45-  and  its  value*  ■»  a 
and  every  othelj  species  of  property 
not  exempt  by  law  from  taxation*  » M 

That  certificates  of  purchase  do  not  convey  title 
under  the  state  law  was  held  in  Hilton  v.  Smith,  134  Mo. 
499,  1*  c.  509,  as  follows* 

"Vv’hat  title  to.  Interest  in,  or  lien 
upon  land  a certificate  of  purchase 
secures  to  the  holder  is  a question 
upon  which  there  is  a difference  of 
opinion.  It  may  be  said  generally 
that  the  right  is  no  larger  than  the 
statute  gives.  The  law  of  1872  only 
gives  the  right  to  the  redemption 
money  in  case  the  land  is  redeemed, 
and  to  a deed  when  the  time  of  re- 
demption has  expired. 

"In  the  absence  of  provisions  of  law 
defining  the  rights  of  the  holder  of 
a certificate  of  purchase  the  gen- 
• erally  accepted  rule  Is  that,  until 
the  delivery  of  a deed,  he  takes  no 
' title  to  the  land,  either  legal  or 
equitable*  Black  on  Tax  Titles,  sec. 

522 j Burroughs  on  Taxation,  p.  521. 

"The  rule  is  announced  by  this  court  in 
Bonohoe  v.  Veal,  19  Mo.  335,  336,  as 
follows*  * If  the  law  did  not  propose 
to  give  the  purchaser  the  title  to  the 
land  until  two  years  should  elapse  from 
the  time  of  the  purchase,  then  it  did 
mean  that  the  title  should  remain  fn~* 
tke  owner  for  that  period,  and  the 
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right  of  the  purchaser  was  to  receive 
his  money,  wick  a high  p enaT~ Ini: er e s t , 
during  tne  delay"" of  redemption.  It 
appears  very  clearly  fco  be  the  design 
of  these  two  acts,  that  the  title  of 
property  sold  for  taxes  shall  remain 
un&istur  bed,  until  the  deed  Is  actual- 
ly executed  by  the  register!  and  that, 
until  that  act  is  performed,  the  title 
is  in  the  former  owner,* 

"It  was  further  held  in  that  case  that 
the  doctrine  of  relation  did  not  apply 
to  such  sales,  and  the  title  acquired 
under  the  deed  did  not  relate  back  to 
any  prior  act  or  proceeding, 

"The  law  of  1357  made  the  certificate 
prlma  facie  evidence  of  title,  yet  the 
court  held  that  it  never  intended  to 
confer  title?  but  was  mere  evidence 
of  title  authorizing  the  purchaser  to 
take  possession  of  the  premisses  for  a 
limited  period,  Clarkson  v.  Creely, 

40  Mo.  114, 

’’In  Parsons  v,  Viets,  96  Mo,  413,  this 
court,  in  considering  the  rights  of 
one  holding  a certificate  acquired 
under  a sale  made  pursuant  to  the  laws 
of  1372,  held  that  he  acquired  there- 
under no  right  to  the  possession  of 
.the  premises,  and  in  taking  possession 
he  was  a trespasser  ancl  disseizor, 

"After  the  period  allowed  for  redemption 
has  expired,  as  was  the  case  here,  the 
holder  of  the  certificate  has  a mere 
naked  r i ght  to  demand  and  receTve  a 
deed  from*  £he  collect;  or . She  law  There- 
after  gives  Kim  no  lien  upon  the  land 
for  any  sum,  except  that,  in  case  his 
title  fails,  he  may  secure  a lien  under 
section  219,  2 Wagner’s  Statute,  page 
1206.  Pitkin  v.  Reibel,  104  Mo.  511," 
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As  to  decisions  in  other  states  we  refer  you  to 
the  ease  of  State  ex  rel.  Goodman,  Prosecuting  Attorney, 
v.  Halter,  47  N*  E.  665,  (Ind.),  which  was  an  action  by 
the  state  to  recover  a penalty  for  making  a fraudulent 
or  false  tax  return.  It  was  held,  1.  c.  667,  where  ap- 
pellee fraudulently  omitted  a Two  Hundred  Dollar  tax 
certificate  for  certain  years  that  although  the  older  tax 
statute  did  not  specifically  mention  tax  certificates  while 
later  on  a statute  did  mention  tax  certificates,  yet  a tax 
certificate  was  assessable  and  taxable  under  both  for  the 
ress>n  that  they  were  not  exempt  from  taxation.  It  held 
that  tax  certificates  were  personal  property  and  subject 
to  taxation. 

In  the  case  of  Wedgbury,  Township  Collector,  v.  Cas- 
sell (111.),  45  If.  E»  978,  a certificate  of  purchase  given 
by  a master  on  a sale  under  a decree  of  foreclosure  of  a 
mortgage,  subject  to  the  usual  right  of  redemption,  is  tax- 
able. 

In  the  case  of  Miller  v,  Vollmer,  53  N.  E.  949,  the 
court  held  that  the  statute  taxed  all  moneys  Invested  in 
certificates  of  purchase  given  at  a sheriff’s  sale  and 
that  a tax  certificate  was  taxable  although  holder  of 
tax  certificate  later  secured  a deed. 

CONCLUSION 

In  view  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  certificates  of  purchase  on  pieces 
of  property  located  In  the  City  of  Kansas  City,  Missouri, 
are  subject  to  taxation  on  Its  actual  value  as  of  June  1, 
of  each  year. 

It  Is  fur thei-  the  opinion  of  this  department  that 
a certificate  of\  purchase  is  personal  property  and  taxable 
as  such. 

Respectfully  submitted 

APPROVED* 

W.  J.  BURKE 

Assistant  Attorney  General 

VX'nt:  c.  thurlo 

(Acting)  Attorney  General 
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Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Attention:  Sergeant  Major  E.  P*  Clark 

Gentlemen: 


This  will  acknowledge  receipt  of  your  letter  of 
September  22,  enclosing  a copy  of  a request  for  an  offi- 
cial opinion  from  Sergeant  0,  L.  Wallis  at  Poplar  Bluff, 
Missouri.  Said  request  reads  as  follows: 

"1.  It  Is  requested  that  the  of- 
fice of  the  Attorney  General  be 
asked  for  an  opinion  on  the „follow- 
Ing:  The  Kroger  Grocery  and  Baking 
Company,  an  Ohio  corporation,  has 
a branch  office  in  Memphis,  Tennes- 
see, from  which  their  trucks  make 
deliveries  to  their  stores  In  South- 
east Missouri.  These  trucks  bear 
Tennessee  plates  but  since  trailers 
are  not  required  to  be  licensed  in 
Tennessee,  the  Kroger  trailers  have 
. no  plates  of  any  kind  on  them.  Oc- 
casionally a trailer  load  of  merchan- 
dise will  be  pulled  from  Memphis  to 
Missouri  by  a Tennessee  licensed  truck 
and  upon  arrival  at  some  point  in 
Missouri  the  trailer  will  be  discon- 
nected from  the  Tennessee  truck, 
hitched  to  a Missouri  licensed  truck 
and  the  trip  continued  in  Missouri, 
with  the  trailer  bearing  no  license. 
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Tennessee  grants  reciprocity  to 
, trucks  and  trailers  of  other  states 
only  for  occasional  and  irregular 
trips.  The  trips  of  the  Kroger 
Company  trucks  could  hardly  be 
called  occasional  and  irregular 
since  they  deliver  merchandise  to 
their  Missouri  stores  at  rather 
regular  intervals.  Request  that 
an  opinion  be  obtained  as  to  whether 
Kroger  trucks  can  legally  operate 
upon  the  highways  of  the  State  of 
Missouri  with  only  Tennessee  license 
plates  and  if  Tennessee  trailers 
can  be  legally  operated  upon  the  high- 
ways of  the  State  of  Missouri  with 
no  license  plates,” 

The  State  of  Missouri  has  enacted  a reciprocal 
provision  for  nonresident  owner  of  a motor  vehicle  operating 
in  the  State  of  Missouri.  Section  8375,  R.  S.  Missouri  1939, 
reads  as  follows: 

”A  nonresident  owner,  except  as 
otherwise  herein,  provided,  own- 
ing any  motor  vehicle  which  has 
been  duly  registered  for  the  cur- 
rent year  in  the  state,  country 
or  other  place  of  which  the  owner 
is  a resident  and  which  at  all 
times  when  operated  in  the  state 
has  displayed  upon  it  the  number 
plate  or  plates  issued  for  such 
vehicle  in  the  place  of  residence 
of  such  owner  may  operate  or  per- 
mit the  operation  of  such  vehicle 
within  this  state  without  regis- 
tering such  vehicle  or  paying  any 
fee  to  this  state,  provided  that 
the  provisions  of  this  section 
shall  be  operative  as  to  a vehicle 
owned  by  a nonresident  of  this  • 
state  only  to  the  extent  that  under 
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the  laws  of  the  state,  country  or 
other  place  of  residence  of  such 
nonresident  owner  like  exemptions 
are  granted  to  vehicles  register- 
ed under  the  laws  of  and owned  by 
residents  of  this  state." 

The  State  of  Tennessee  has  also  enacted  a reciprocal 
provision  for  nonresidents  operating  in  that  State.  Section 
1148  (22a),  Mi chi e * a Tennessee  Code  of  1938  also  provides  that 
the  Commissioner  of  finance  and  Taxation  is  authorized  to  enter 
into  reciprocal  agreements  with  the  proper  officials  of  other 
states  where  the  motor  vehicles  are  properly  licensed  and  bear 
license  tags  or  plates  of  such  states,  but  only  when  like  priv- 
ileges to  citizens  of  Tennessee  are  granted. 

"The  commissioner  of  finance  and 
taxation  of  the  state  of  Tennessee 
is  hereby  authorized  to  enter  into 
reciprocal  agreements  with  proper 
officials  of  other  states  of  the 
United  States  under  which  agreements 
motor  vehicles  of  non-resident  own- 
ers properly  licensed  and  bearing 
license  tags  or  plates  of  such  states 
may  be  operated  over  the  highways 
of  the  state,  and  without  being  reg- 
istered or  licensed  in  said  state; 
provided  thht  this  law  3hall  not 
warrant  said  commissioner  in  enter- 
ing into  any  agreement  with  the  of- 
ficials of  any  other  state  which 
does  not  grant  like  privileges  to 
citizens  of  Tennessee  operating 
motor  vehicles  in  such  state  or  states." 

Section  1152  (1),  Mi chi e » s Tennessee  Code  of  1938, 
provides  how  the  Commissioner  of  Finance  and  Taxation  of  the 
State  of  Tennessee  may  enter  into  agreements  with  like  author- 
ities of  border  states  to  Tennessee  and  reads  as  follows: 

"The  commissioner  of  finance  and 
taxation  of  the  state  of  Tennessee 
is  hereby  authorized  to  enter  into 
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reciprocal  agreements  with  proper 
officials  of  border  states  or 
states  adjoining  Tennessee,  under 
which  agreements  motor  vehicles 
of  nonresident  owners  properly  li- 
censed and  bearing  tags  or  plates 
of  a border  state  or  states  ad- 
joining Tennessee  may  be  operated 
over  the  highways  of  the  state  of 
Tennessee  without  being  registered 
or  licensed  in  said  state;  provid- 
ed, that  authority  conferred  on 
said  eommlss loner  by  this  section 
shall  not  authorize  him  to  enter 
any  reciprocal  agreement,  the  effect 
of  whi ch  would  be  to  permit  regular 
operations  of  mo t or*~vehl c 1 e s from 
border  states  or  states  adjoining 
Tennessee  without  Tennessee  regis- 
tration or  license,  the  intent  of 
this  section  being  to  authorize 
said  commissioner  to  make  such  agree- 
ments as  may  permit  occasional  or 
temporary  operations  of  such  vehicles 
in  Tennessee  without  tEe  necessity 
oT  registration  or  license  in  Ten- 
nessee; and  provided,  further,  that 
this  section  shall  not  warrant  said 
commissioner  in  entering  into,  any 
agreement  with  the  officials  of  any 
border  state  or  states  adjoining 
Tennessee  which  does  not  grant  like 
privileges  to  citizens  of  Tennessee 
operating  motor  vehicles  in  such 
border  states  or  states  adjoining 
Tennessee.  Provided,  further,  that 
nothing  in  this  section  shall  apply 
to,  or  give  the  commissioner  of 
finance  and  taxation  any  power  to 
make  such  regulations  or  agreements 
in  regard  to,  common  carriers  by 
truck  or  bus  or  in  regard  to  contract 
carriers  for  hire  except  for  a dis- 
- tance  of  thirty  miles  from  the  state 
line.” 
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You  state  that  trailers  in  Tennessee  are  not  required 
to  be  registered  in  that  State,  while  in  Missouri  the  law 
specifically  requires  that  these  be  registered. 

Whenever  it  is  at  all  possible  this  Department  endeavors 
to  hold  that  there  is  full  reciprocity  between  this  State  and 
other  states  in  order  to  carry  out  the  purpose  of  such  recip- 
rocal provisions  as  Section  8375,  supra.  However,  in  this  case 
the  clear  words  of  the  Tennessee  reciprocal  law  definitely  pro- 
hibits full  reciprocity  with  Tennessee.  One  of  the  well  estab- 
lished rules  of  statutory  construction  is  that  when  there  is 
no  ambiguity  in  a statutory  provision  there  is  no  room  for  con- 
struction. 

Since  our  law  specifically  requires  all  trucks  and  trail- 
ers to  be  registered  in  the  State  where  the  owners  are  residents 
and,  since  Tennessee  requires  no  registration  of  such  owners, 
said  reciprocal  provision  in  Tennessee  fails  to  comply  with  our 
reciprocal  provision.  Furthermore,  it  is  practically  impossible 
to  identify  such  Tennessee  trailers  while  operating  in  the  State 
of  Missouri  and  the  enforcement  officers  of  the  State  of  Missouri 
would  find  it  very  difficult  to  enforce  our  motor  vehicle  act 
under  such  conditions. 

Furthermore,  the  Tennessee  law  herein  above  referred  to 
requires  the  owners  of  Missouri  trucks  and  trailers  to  request 
a free  permit  of  the  Department  of  finance  in  Tennessee  before 
operating  therein.  No  such  provision  is  required  of  Tennessee 
trucks  and  trailers  ih  Missouri.  While  this  permit  is  free  it 
nevertheless  is  an  additional  burden  placed  upon  residents  of 
Missouri*  Furthermore,  the  Tennessee  reciprocal  provision  only 
allows  occasional  and  irregular  trips  in  Tennessee  while  Mis- 
souri places  no  such  limitations  on  Tennessee  trucks  and  trailers 
operating  in  this  State. 

"Occasional”  and  "Irregular"  have  been  defined  in  various 
ways  according  to  the  various  uses  of  these  words.  We  fail  to 
find  wherein  such  words  have  ever  been  construed  when  used  as 
they  are  In  the  instant  case.  Such  words  have  very  broad  mean- 
ing. 


Webster  *s  New  International  Dictionary,  Second  Edition, 
unabridged, ' defines  "occasional"-- "2.  Of  or  pertaining  to  an 
occasion  or  occasions;  acting,  met  with,  or  occuring  now  and 
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then;  made  or  happening  as  opportunity  requires  or  admits; 
casual;  incidental  # -Jf*  >«*  *vr  3.  Qcouring  at  irregular  intervals; 
Infrequent. " 

Ballentine,  Law  Dictionary,  defines  ’’occasional”  thus:- 
”For  the  occasion;  not  regularly;  pertaining  to  the  cause; 
casual.” 


Webster's  Hew  international  Dictionary,  Second  Edition, 
unabridged,  defines  "irregular ” — ’’Not  regular;  not  according 
to  established  law,  method,  or  usage;  not  conformable  to  nature 
to  the  rules  of  moral  rectitude,  or  to  established  principles; 
not  normal;  disorderly;  lmmethodical;  erratic;  not  straight; 
not  uniform;  * * Syn.-  unsystematic,  desultory;  eccentric; 
unsettled,  variable,  changeable,  mutable,  uneven;  abnormal, 
anomalous;  devious,  crooked;  Immoderate,  intemperate,  wild. 
Ant.-  Normal,  usual,  customary;  orderly,  methodical,  level,  even 
straight;  uniform.” 

In  Palle  vs.  Industrial  Commission  of  Utah,  7 Pac.  (2) 
284,  1.  c.  290,  the  court  defined  ’’regularly  employed”  In  the 
Workmen’s  Compensation  Act  as  follows; 

"There  of  course  is  a difference 
in  the  popular  or  ordinary  mean- 
ing of  the  phrase  three  or  more 
men  ’regularly  employed’  in  the 
business  of  the  employer,  and  of 
language  three  or  more  men  employ- 
ed in  the  regular  or  usual  business 
of  the  employer.  The  first  ex- 
cludes mere  casual  or  occasional 
employments,  in  the  business, 
while  the  other  includes  all  kinds 
of  employments,  whether  regular, 
casual,  or  otherwise  in  the  usual 
or  regular  business  of  the  employer. 

While  the  term  ’regular’  In  its 
ordinary  and  popular  meaning  is  the 
clear  antonym  of  ’casual’  or  ’oc- 
casional, ’ yet  it  seems  the  Legis- 
lature declared  that  the  term  as 
used  in  the  statute  shall  not  have 
that  meaning,  and  that  it  was  in- 
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tended  to  include  all  employments, 
regular,  casual,  or  occasional,  in 
the  usual  trade  or  business  of  the 
employer. ” 

In  Biermann  vs.  Guaranty  Mut.  Life  Ins.  Co.,  120  ITW. 

963,  1.  c.  965,  the  court  defined  ’occasional’  as  used  in 
an  insurance  policy, where  the  insured  stated  he  took  a glass 
of  beer  occasionally,  as  follows: 

’’The  application  itself  discloses 
his  habits,  to  some  degree  at  least; 
for,  while  saying  that  the  applicant 
did  not  use  malt  or  spirituous  liq- 
uors 'to  excess,’  It  further  informs 
the  company  that  he  did  take  'a  glass 
of  beer  occasionally.’  This  was 
sufficient  disclosure  to  suggest  to 
a discreet  person  the  advisability 
of  further  inquiry  if  the  subject 
was  one  deemed  of  vital  importance. 

Vshat  constitutes  ’excess'  in  this 
respect  is  largely  a matter. of  opin- 
ion, and  varies  all  the  way  between 
a ’drink'  and  a ’drunk’;  while  an 
'occasional ' glass  of  beer  may  mean 
anything  from  a glass  once  a month 
to  one  every  15  minutes,  according 
to  the  capacity  of  the  individual, 
or,  perhaps,  according  to  the  ’lib- 
erality’ of  his  views,  x * # * ■» 

-a  x * * ::-y 

From  the  foregoing  definitions  it  Is  not  an  easy  matter 
to  determine  the  meaning  of  such  words*  The  same  definition  may 
not  apply  In  each  case.  Much  depends  upon  the  facts  in  the  par- 
ticular case. 

In  the  instant  case  we  are  not  in  possession  of  all  the 
facts,  but  assume  the  Kroger  Grocery  and  Baking  Company  has  es- 
tablished a more  or  less  regular  route  where  they  transfer  trail- 
ers at  Benton,  Missouri,  or  some  other  common  meeting  place  with- 
in this  State.  It  is  the  assumption  that  for  such  a business. 
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with  retail  stores  in  Missouri  and  Tennessee,  it  is  necessary 
that  such  a meeting  be  at  rather  regular  intervals.  The  business 
is  dependent  upon  certain  definite  deliveries.  While  as  herein 
above  stated  this  is  a mere  assumption,  yet  to  the  writer  it  seems 
to  be  a reasonable  one. 

We  have  not  overlooked  the  fact  that  the  State  of  Missouri, 
through  its  Secretary  of  State,  and  the  Department  of  Finance  in 
Tennessee  have  entered  into  a written  agreement  as  to  the  recipro- 
city between  the  two  states;  however,  since  there  is  no  authority 
under  the  laws  of  Missouri,  for  the  Secretary  of  State  entering 
into  such  agreement  it  has  no  legal  status.  Even  in  said  proposed 
agreement  it  also  requires  a permit  to  be  secured  by  Missouri 
residents. 

Therefore,  it  is  the  opinion  of  this  Department  that 
since  the  State  of  Tennessee  under  its  law  requires  no  registra- 
tion of  trailers  in  that  State,  that  they  require  any  trucks 
or  trailers  registered  in  the  State  of  Missouri  to  obtain  a 
free  permit  before  operating  in  that  State,  that  they  further 
require  that  such  operation  be  permitted  only  wi thout  registra- 
tion in  the  State  of  Tennessee  when  said  trucks  or  trailers 
are  being  used  on  an  occasional  or  irregular  fcrip  within  the 
State,  that  the  State  of  Missouri  does  not  recognise  such 
reciprocal  provision  of  the  State  of  Tennessee  as  being  tanta- 
mount to  full  reciprocity  and,  therefore,  such  trucks  and  trailers 
registered  within  the  State  of  Tennessee  carrying  goods  or  wares 
belonging  to  the  ov/ner  of  said  trucks  or  trailers  must  likewise 
be  registered  in  this  State  before  operating  herein. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


VAHE  C.  THTjRLO 

(Aeting)  Attorney  General 
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Mr.  George  R.  Clark 
County  Assessor 
Court  House 
Kansas  City,  Mis  souri 

Dear  Sir* 


This  is  to  acknowledge  your  letter  of  recent  date, 
requesting  an  opinion  from  this  department  relating  to  the 
taxation  of  shares  of  stock  held  by  a resident  in  this  state 
in  foreign  corporations.  Your  request  reads  as  follows: 


H0n  numerous  occasions  recently  the  question 
has  come  up  in  this  office  as  to  the  liability 
for  State,  County  and  School  Tax  purposes,  of 
stock  of  a foreign  corporation  owned  by  a 
resident  of  this  state. 

" -5:-  # 4*  * # .•»” 

”We  would  greatly  appreciate  a definite  ruling 
from  you  In  this  respect,  and  your  advise  in 
detail  as  to'  what  corporate  stock  Is  taxable 
and  what  corporate  stock  Is  exempt  from  tax- 
ation under  the  laws  of  the  state  of  Missouri." 


At  the  outset,  it  should  be  observed  that  for  the  sup- 
port of  the  Gove3?nment  the  state  taxes  shall  be  levied  on  all 
property,  real  and  personal.  Section  10936  of  R.  S.  Mo.,  1939 • 

It  Is  provided  by  section  10939  of  R.  S.  Mo.,  1939  that: 


wAil  personal  property  of  whatever  nature  and 
character,  situate  In  a county  other  than  the 


/ 
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one  in  which  the  owner  resides,  shall  be  as- 
sessed in  the  county  where  the  owner  resides, 
except  as  otherwise  provided  by  section  10957; 
and  all  notes,  bonds  and  other  evidences  of 
debt  made  taxable  by  the  laws  of  this  state, 
held  in  any  state  or  territory  other  than 
that  in  which  the  owner  resides,  shall  be  as- 
sessed in  the  county  where  the  owner  resides; 
and  the  owner,  in  listing,  shall  specifically 
state  in  what  county,  state  or  territory  it  is 
situate  or  held** 


Attention  is  also  directed  to  Section  10950  of  R*  S* 
Mo.,  1939,  relating  to  what  the  assessment  lists  shall  con- 
tain* In  view  of  the  fact  that  section  of  the  statute  is 
lengthy,  we  do  not  deem  it  necessary  to  set  it  out  verbatim. 
Suffice  it  to  say  that  in  substance  and  effect,  that  section 
requires  the  listing  of  property  embraced  within  eleven  dif- 
ferent classifications*  If  the  shares  of  stock,  to  which  you 
have  Referred  in  your  request  for  an  opinion,  are  taxable  for 
state,  county  and  school  tax  purposes,  then  such  stock  must 
be  embraced  within  the  eleventh  classification,  which  reads 
as  follows s 

j-  ? 

i H # * «■  eleventh,  all  other  property  not  above 
| enumerated  (except  merchandise,  bills  and  ac- 

I counts  receivable,  and  other  credits  of  a mer- 

chant or  manufacturer,  arising  out  of  the  sale 
of  goods,  wares  and  merchandise,  which  have 
been  returned  for  taxation,  under  sections  11309 
. and  11339,  R*  S*  1939),  and  its  value;  under 
this  head  shall  be  included  all  shares  of  stock 
or  interest  held  in  steamboats,  keelboata,  wharf- 
boats,  and  other  vessels;  all  toll  bridges,  all 
printing  presses  * type  and  machinery  therewith 
connected,  and  all  portable  mills  of  every  de- 
scription, and  all  vehicles  used  in  the  trans- 
portation of  persons  (except  of  railway  carriages)* 
and  all  paintings  and  statuary,  and  every  other 
species  of  property  not  exempt  by  law  from  tax- 
ation* •»  ■»  #H 
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In  view  of  the  fact  the  Supreme  Court  of  this  state 
has  had  occasion  to  pass  upon  sections  of  the  statutes  above 
set  forth#  we  do  not  attempt  to  construe  such  statutes#  ex- 
cept in  light  of  what  has  been  said*  In  this  respect#  your 
attention  is  directed  to  the  case  of  State  ex  rel*  Koeln  v* 
Lesser#  237  Mo.  310#  141  S*  W*  888*  That  case  was  decided 
by  the  Court  an  banc  on  November  14#  1911*  In  that  case  the 
question,  before  the  court  for  determination#  was  whether  or 
not  the  revenue  statutes  of  this  state  subjected  to  taxation, 
shares  of  stock  owned  and  held  by  a resident  in  this  state  in 
foreign  corporations#  whose  property  Is  all  beyond  our  borders* 
The  court  held  that  what  Is  now  Section  10950  of  R*  S.  Mo*# 

1939  did  not  include  shares  of  stock  held  by  a resident  of 
this  state  in  foreign  corporations.  This  was  because  that  sec- 
tion of  the  statute  did  not  specifically  name  that  classifi- 
cation of  property  as  being  subject  to  a tax*  The  court  point- 
ed out  that  the  statute  classified  the  property  subject  to  per- 
sonal taxation  by  enumerating  the  various  classes  of  property* 
At  that  time  the  statute  contained  ten  specific  classifications 
It  was  contended  that  the  tenth  classification#  which  Is  now 
the  eleventh  classification,  would  subject  the  shares  of  stock 
owned  by  a resident  In  a foreign  corporation  to  a personal 
property  tax*  The  tenth  classification  at  that  time  read  In 
part  as  follows: 


*’<»■#*  tenth#  all  other  property  not  above 
enumerated  # # # and  Its  value;  »■**#«•* 
*>;.  * /-•  * * * and  every  species  of 

property  not  exempt  by  law  from  taxation. 

•*  «■  #** 


The  court  rejected  this  contention#  and  said: 

I 

t 

< 

* # * # If  by  those  two  general  terms  the 
lawmaker  intended  to  say  that  everything 
that  a person  might  own  or  have  any  inter- 
est in#  either  direct  or  indirect#  here  or 
elsewhere#  was  to  be  listed  for  taxation# 
what  was  the  use  of  specifying  items  either 
In  that  clause  or  in  the  preceding  nine  clauses? 
If  shares  of  stock  In  a foreign  corporation  are 
’'property*  within  the  meaning  of  that  word 
as  there  used#  so  are  shares  of  stock  in  steam- 
boat companies,  and  so  are  printing  presses 
and  mills  and  wagons  and  paintings  and  statuary# 
yet  all  those  things#  and  more#  are  especially 
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mentioned  in  that  tenth  clause,  while  the 
preceding  nine  other  clauses  are  also  in- 
dustriously specific  of  items  to  be  listed. 

"Section  11519,  on  which  appellant  relies 
to  sustain  his  contention  that  shares  of  stock 
in  a foreign  corporation  are  comprehended 
under  the  general  terms  * proper tyf  and  ♦per- 
sonal property, ’ defines  the  term  ’property* 
•wherever  used  in  this  chapter,'  to  mean  and 
include  every  tangible  or  Intangible  thing 
being  the  subject  of  ownership,  whether  animate 
or  inanimate,  real  or  personal,  if  the  General 
Assembly  had  intended  by  that  definition  to 
say  that  the  taxpayer  should  list  for  tax- 
ation, not  only  his  property  in  this  State, 
including  the  items  specified  in  section 
11348,  but  also  everything  else  on  the  face  of 
the  earth  in  which  he  had  any  interest,  either 
within  or  without  the  State,  it  would  require 
him  to  list  not  only  the  personal  property, 
but  also  the  real  estate  outside  the  State, 
which  he  might  own  or  have  an  interest  in* 

reasonable  construction  of  that  clause  of 
the  statute  is  that  it  was  Intended  to  mean 
property  in  this  State*  That  intention  also 
appears  in  the  definition  in  that  section  given 
the  term  ’personal  property*’  The  definition 
is  very  comprehensive,  and  specifies  stocks 
and  bonds  ar*d  many  other  things  tangible  and 
intangible,  but  it  nowhere  says  of  any  of  the 
items  mentioned  that  they  are  included  whether 
in  this  State  or  elsewhere*  until  it  comes 
to  ’ships,  vessels  or  other  boats,’  and  of 
them  it  says,  whether  * within  the  jurisdiction 
of  this  State  or  elsewhere*’  If  It  was  in- 
tended to  mean  that  all  the  personal  property 
enumerated  or  Interest  therein,  here  or  else- 
where, was  included,  why  did  it  specify  boats 
here  or  elsewhere?  The  distinction  in  this 
particular  drawn  between  steamboats  and  other 
properites  shows  that  the  Legislature  Intend- 
ed, except  as  to  steamboats,  etc*,  to  include 
only  property  or  interests  within  this  State*" 
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The  Court  finally,  after  considerable  straying  into 
the  field  of  obiter  dictum,  held  that  there  was  nothing  in  our 
statute  intending  to  render  subject  to  taxation  shares  of  stock 
held  by  a resident  of  this  state  in  a foreign  corporation,  whose 
property  is  not  in  this  state. 

Attention  is  further  directed  to  the  case  of  State  ex 
rel,  Brinkop,  238  Mo,  298,  That  case  was  decided  December  16, 
1911,  The  Court  en  banc  there  reconsidered  its  conclusion  in 
the  Lesser  Case,  supra.  The  court  said: 

BWe  have  Just  had  occasion  in  another  case 
decided  at  this  term.  State  ex  rel.  v*  Leaser, 

237  Mo.  310,  to  review  our  revenue  statutes 
from  1845  to  this  date,  and  we  there  reached 
the  conclusion  that  it  had  never  been  the 
policy  of  this  State  to  tax  both  the  shares 
of  3tock  and  the  property  which  they  repre- 
sent. 


Based  upon  a decision  of  the  Leaser  Case,  the  court 
further  saidi 


”«•  ft  * To  take  into  account,  in  assessing 
the  value  of  the  shares  of  stock  in  this  in- 
surance company,  property  owned  by  the  cor- 
poration outside  of  this  State,  would  be 
equivalent  in  effect  to  requiring  the  share- 
holders to  pay  taxes  on  such  propertyj  our 
statutes  do  not  authorize  such  taxation,  * 
it  # «n 


This  last  quotation,  it  seems,  demonstrates  what  was 
actually  held  in  the  Lesser  Case,  supra,  to-wit,  that  since  the 
shares  of  stock  represented  property  located  without'  the  state, 
our  statute  did  not  subject  such  property  to  tax.  Of  course, 
the  Court  en  banc,  reached  that  conclusion  by  observing  at  page 
320 1 


it  it  The  reasonable  construction  of  that 
clause  of  the  statute  is  that  it  was  intend- 
ed to  mean  property  in  this  state*  it 
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It  seems  therefore,  that  this  court’s  construction  of 
what  Is  now  Subdivision  11  of  Section  10950,  supra  was  based 
upon  reasonableness,  without  regard  to  whether  or  not  funda- 
mental rules  to  be  invoked  in  the  construction  of  statutes 
should  be  applied.  In  other  words,  the  court,  at  that  time, 
apparently  was  not  interested  in  determining  the  intention 
of  the  legislature,  and  therefore  rendered  practically  a 
whole  olause  of  the  statute,  there  under  consideration,  a mere 
nullity. 

Attention  is  also  directed  to  the  case  of  State  ex  rel. 
Globe  Democrat  v,  Gehner,  294  S,  W*  1017*  That  ease  was  de- 
cided by  the  Court  en  banc  in  May,  1927,  The  court  again  re- 
ferred to  its  decision  in  the  Lesser  Case,  supra,  and  again  ex- 
plained its  ruling  there,  to  the  effect  that'  they  had  previously 
held  that  what  is  now  Section  10950,  supra  was  not  to  be  con- 
strued as  intending  to  include  property  beyond  the  territorial 
jurisdiction  of  the  state.  The  Court  said* 

"The  decisive  ruling  in  State  ex  rel,  Koeln 
V.  Lesser,  237  Mo*  loo.  elt.  519,  141  S,  W. 

888,  was  that  the  shares  of  stock  there  sought 
to  be  subjected  to  taxation  -were  beyond  the 
jurisdiction  of  the  state  and  that  no  law 
existed  providing  for  'their  taxation*  The 
additional  holding,  that  the  meaning  of  the 
general  words  in  what  is  now  section  12766, 
as  amended-,  should  be  restricted  to  the  mean- 
ing of  the  particular  words*  was  not  necessary 
to  the  determination  of  the  matter  at  issue 
and  does  not  rise  to  the  dignity  of  a precedent 
in  the  construction  of  that  section  and  may 
. be  regarded  as  obi ter • A more  forceful  reason 
may  be  urged  against  the  correctness  of  the 
ruling,  in  that  the  Lesser  case*  as  we  have 
indicated*  ignores  the  object  and  purpose  of 
our  laws  of  taxation  and  in  so  doing  places 
an  incorrect  construction  upon  the  duty  im- 
posed upon  the  taxpayer  in  making  a return  of 
his  property  for  taxation*"  (Under-scoring 
ours . ) 


Your  particular  attention  is  directed  to  that  portion 
of  the  quotation,  respecting  the  court’s  observation,  with  re- 
spect to  the  general  words  in  what  is  now  Section  10950,  supra* 
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Therefore,  what  was  said  by  this  court  en  banc  in  1911,  respect- 
ing the  meaning  of  what  is  now  the  eleventh  classification  in 
Section  10950  supra  was  obiter,  and  should  not  be  regarded  as 
the  true  construction  of  the  general  language  used  in  such  claa  - 
sifioatlon*  It  i3  interesting  to  notice  in  this  case  that  the 
court  is  beginning  to  depart  from  its  holding  in  the  Lesser  Case, 
This  is  demonstrated  by  the  case  of  In  re  Zo  krs  Estate,  296 
S,  W#  778,  That  case  wsb  decided  by  Division  1 of  this  court 
In  July,  1927 i just  two  months  subsequent  to  the  Globe  Democrat 
Case,  previously  noticed.  In  that  case,  the  court  had  before 
It  for  consideration  as  tp  whether  or  not  an  inheritance  tax 
could  be  imposed  against  the  Estate  of  a Decedent#  The  estate 
consisted  in  part  of  shares  of  stock  which  the  decedent  owned 
In  a corporation  organized  under  the  Lawai  of  Nebraska#  At  the 
time  of  decedent* s death,  the  certificates,  representing  the 
shares  of  stock,  were  not  within  the  State  of  Missouri,  but  were 
kept  for  safety  reasons  in  a safe  deposit  box  in  the  City  of 
Omaha,  Nebraska#  It  was  contended  that  the  transfer  of  the 
stock  in  the  Nebraska  Corporation  was  not  subject  to  the  Inheri- 
tance Tax  Laws  of  Missouri.#  Before  ruling  the  proposition  in- 
volved, the  court  observed* 


M ■»  * m the  corporate  stock  frere  in  question 
is  Intangible  property  (13  C,  J,  387 j Poster 
v«  Potter,  37  Mo#  526,  loc#  cit*  530$  Armour 
Bros#  Banking  Co#  v.  St.  Louis  Nat.  Bank,  113 
Mo.  12,  loo.  cit.  20,  20  S.  W.  690,  35  Am#  St* 
Rep*  691),  and  the  force  and  effect  of  what- 
ever our  ruling  may  be  in  this  case  will  nec- 
essarily be  limited  to  intangibles#* 


In  support  of  the  contention  that  the  shares  of  stock 
there  involved  were  not  subject  to  an  Inheritance  tax,  the  Lesser 
Case  was  again  cited,  and  the  court  declined  to  follow  It,  and 
again  explained  Its  ruling  there  by  saying* 


* * * * In  fact,  Leavell  v.  Blades  and  State 
ex  rel#  v#  Lesser,  supra,  cases  Involving  the 
direct  taxation  of  property  and  holding  that 
evidence  of  debt  or  shares  of  stock  outside 
this  state,  though  owned  by  a resident  of  this 
state,  are  not  taxable  in  this  state,  were  de- 
cided on  the  express  ground  that  our  statutes 
do  not  require  that  they  be  so  taxed,  # « #* 
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By  the  above  (potation,  it  is  now  apparent  that  the 
eourt  is  dissatisfied  with  their  previous  holding  in  the  Lesser 
Case* 


Attention  is  also  directed  to  the  case  of  State  ex 
rel,  American  Automobile  Ins.  Co.  v.  Gehner,  8 S.  W.  (2d)  1057* 
1065.  That  case  was  decided  In  July,  1928#  In  that  case,  the 
court  again  had  before  it  for  consideration  what  is  now  Subdivi- 
sion eleven  of  Section  10950,  supra,  and  in  passing  upon  whether 
or  not  that  classification  embraced  certain  credits,  said* 


"The  tenth  Item  includes  *all  property  hot 
enumerated  ( except  merchandise)  ,•  mentioning 
several  kinds  of  chattels  and  other  property, 
•and  every  other  species  of  property  not 
exempt  by  law  from  taxation. • If  deposits 
in  other  states  are  not  included  in  item  6, 
they  are  covered  In  item  10*  That  is  com- 
prehensive enough  to  cover  everything,  in- 
cluding debts,  credits,  which  under  the  gener- 
al rule  are  taxable.  It  only  prevents  the 
taxation  of  property  exempt  'by  law  from  tax- 
ation." 


In  that  case  the  court  again  took  the  opportunity  of 
considering  their  holding  in  the  Lesser  Case,  supra: 


"In  State  ex  rel.  v*  Leaser,  237  Mo*  310,  141 
S.  W.  888,  It  was  held,  notwithstanding  the 
statute,  that  shares  of  s took  in  a foreign  com- 
pany owned  by  a resident  of  &ia  state  were  not 
taxable  in  this  state*  It  was  because  all  the 
property  represented  by  the  shares  was  In  the 
state  where  the  corporation  was  located  and  was 
taxed  there.  «■■***" 


In  spite  of  this  observation,  the  court  cited  the  case 
of  In  Re  Zook*s  Estate,  supra,  and  concluded* 


It  seems  that  the  policy  of  thi3  state 
is  to  consider  specific  securities,  bonds,  stocks, 
and  the  like,  as  having  a situs  wherever  they 
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happen  to  be.  # « # 


By  this  quotation,  it  is  apparent  this  court  recognizes 
that  the  interest  which  a person  may  have  in  a share  of  stock 
is  a property  right,  separate  and  apart  from  that  of  the  cor- 
poration, and  being  intangible  property,  the  situs  of  such 
share  of  stock  would  be  wherever  such  share  of  stock  might  be 
located  or  employed*  The  court  further  explained  its  ruling 
in  the  Lesser  Case  in  the  following  language* 


” * # # In  the  Lesser  and  Leavell  Cases,  supra, 
in  considering  the  statute  relating  to  the  tax- 
able assets  of  a person  or  corporation,  parti- 
cular attention  was  paid  to  the  statute  speci- 
fying what  shall  be  In  a tax  return  for  such 
property,  on  the  round  that  such  statutes  indi- 
cate the  legislative  intent  with  regard  to  tax- 
able proper tj.n 


This  observation  leads  one  to  believe  that  the  court 
is  just  awaiting  the  opportunity  to  overrule  its  previous 
holding,  respecting  the  taxation  of  shares  of  stock  owned  by 
a resident  in  a foreign  corporation* 

Attention  is  also  directed  to  the  case  of  State  ex  rel* 
American  Central  Insurance  Co.  v*  Gehner,  9 S*  VV*  (2d)  621.  That 
case  was  decided  In  July,  1928  by  the  Court  en  banc.  The  court 
emphasized  Its  previous  ruling  In  the  American  Automobile  Insur- 
ance Case  by  stating* 


"'Property  of  an  intangible  nature,  such  as 
credits,  bills,  receivable,  bank  deposits, 
bonds,  promissory  notes,  mortgage  loans,  judg- 
ments  and  corporate  stock,  has  no  situs  of  Its 
owx  for  the  purpose  of  taxation,  and  is  there- 
fore assessable  only  at  the  place  of  its  owner's 
domicile, 1 


The  question,  there  before  the  court,  was  whether  or  not 
a certificate  of  deposit  was  an  evidence  of  debt,  within  the 
meaning  of  what  Is  now  Section  10939  of  R.  S*  Mo.,  1939,  re- 
lating to  the  assessing  of  personal  property:  In  a county  in 
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whioh  the  owner  resides.  In  ruling  the  question  involved, 
the  court  considered  the  In  Re  Zook’s  Case,  supra,  and  said* 


"The  latest  deliverance  of  this  court  upon 
this  subject  was  In  the  Zooks  Case  (Mo#  Sup*) 
296  3#  wr?778#  That  involved  an  inheritance 
tax,  but  ^whatever  difference  there  might  be 
between  the  application  of  an  inheritance  tax 
and  a general  tax  so  far  as  nontaxable  prop- 
erty on  aeoount  of  its  class  is  concerned, 
there  should  be  no  difference  between  the  two 
so  far  as  its  location  Is  concerned.  In  that 
case  the  property  helS'  taxable  was  shares  of 
stock  in  a Nebraska  corporation,  a certificate 
of  which  was  at  the  time  out  of  the  state  for 
the  purpose  of  safe-keeping.  It  was  owned  by 
a resident  of  Missouri.  The  language  applied 
to  it  is  in  section  589,  Revised  Statutes  1919, 
where  it  was  said  that  the  property  Involved 
shall  Include  all  personal  property ’within  or 
without  the  state*.  That  Is  certainly  not 
stronger  than  the  statement  in  section  12755, 

In  relation  to  evidence  of  dpbt  held  in  any 
state  or  territory  other  than  that  in  which 
the  owner  resides.  # * * 


It  Is  to  be  seen  from  these  considerations  of  the  cases 
subsequent  to  the  ruling  In  the  Lesser  Case,  that  no  logical 
pattern  may  be  drawn  with  respect  to  what  the  present  attitude 
of  our  Supreme  Court  may  be  respecting  the  taxability  of  shares 
of  stock  owned  by  a resident  of  this  state  in  a foreign  cor- 
poration. But,  if  the  cases  reviewed  subsequent  to  this  decision 
chart  any  course  of  action,  it  Is  reasonable  to  believe  that  if 
the  question  is  again  presented  to  the  court,  the  holding  in  the 
Lesser  Case  will  be  overruled*  This  Is  made  apparent  when  It 
Is  considered  that  the  court  held  in  the  Leaser  Case,  in  con- 
struing what  is  now  Section  10950,  supra  that  such  section  was 
only  intended  to  mean  property  In  this  ’state.  Since  therefor© 
the  court  has  concluded,  in  the  American  Central  insurance  Case, 
supra,  that  shares  of  stock  may  have  a situs  In  this  state, 
when  owned  by  a resident  in  a foreign  corporation,  such  shares 
of  stock,  may,  under  the  present  attitude  of  our  Supreme  Court, 
be  subject  to  a tax  under  the  provisions  of  Section  10950  of  R. 

S • Mo  . , 19 39  . 

APPROVED:  Very  truly  yours 


VANE  C.  THURLO 

(Acting)  Attorney  General 

RCS : ww 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


MOi'OR  VEHICLES: 


Pull  reciprocity  does  not  e:d.st  between  Indiana 
Illinois  and  Missouri. 


October  22,  1941 


Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Attention:  Sergeant  Major  E,  P. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion  under  date  of  September  15,  1941, 
which  reads  as  follows: 

"The  Kroger  Grocer  Company,  of  St. 

Louis,  operate  about  15  or  20  trucks 
with  Missouri  license,  having  in- 
augurated a new  type  of  service.  As 
an  example,  they  will  have  a load  of 
merchandise  which  is  going  to  their 
Terre  Haute  branch  and  the  trailer, 
which  is  registered  in  the  State  of 
Missouri,  has  Missouri  license  and 
is  loaded  for  bhis  point.  Upon 
arrival  there,  instead  of  unloading 
this  trailer,  the  tractor  will  be 
attached  itself  to  a trailer  which 
is  loaded  with  merchandise  for  the 
St.  Louis  branch.  This  trailer  is 
registered  in  the  State  of  Indiana 
and  will  return  to  St.  Louis.  The 
same  trailer  equipped  with  Indiana 
license  will  engage  in  hauling  their 
merchandise  within  the  State  of. Mis- 
souri from  St,  Louis  to  various 
points  in  entirely  intra-state  opera- 
tion. The  trailer  equipped  with 
Missouri  license  will  engage  in  the 
same  type  of  operation  within  the 
State  of  Indiana. 
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”We  would  like  to  have  an  opinion 
from  your  office  as  to  whether  or 
not  the  above  operation  is  legal 
or  whether  the  reciprocal  agreement 
with  Indiana  and  Illinois  does 
apply  to  the  above  operation,  or 
whether  it  means  Interstate  Com- 
merce only.  This  is  a private  Mis- 
souri corporation  handling  their 
own  merchandise  and  are  not  engaged 
in  any  way  for  hire," 

In  this  State  the  legislature  enacted  a reciprocal 
provision.  Section  8575,  R.  S,  Missouri  1939 r pertaining  to 
motor  vehicles,  which  reads  as  follows: 

nA  nonresident  owner,  except  as 
otherwise  herein,  provided,  own- 
ing any  motor  vehicle  which  has 
been  duly  registered  for  the  cur- 
rent year  in  the  state,  country 
or  other  place  of  which  the  owner 
is  a resident  and  which  at  all 
times  when  operated  in  the  state 
has  displayed  upon  it  the  number  * 

plate  or  plates  issued  for  such 
vehicle  in  the  place  of  residence 
of  such  owner  may  operate  or  per- 
mit the  operation  of  such  vehicle 
within  this  state  without  regis- 
tering such  vehicle  or  paying  any 
fee  to  this  state,  provided  that 
the  provisions  of  this  section 
shall  be  operative  as  to  a vehicle 
owned  by  a nonresident  of  this 
state  only  to  the  extent  that  under 
the  laws  of  the  state,  country  or 
other  place  of  residence  of  such 
nonresident  owner  like  exemptions 
are  granted  to  vehicles  register- 
ed under  the  laws  of  and  owned  by 
residents  of  this  state.” 

Indiana  enacted  the  following  motor  vehicle  reciprocal 
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provisions.  Chapter  29,  page  152,  Session  Acts  of  1937, 
provides : 


“Section  1.  Be  it  enacted  by  the 
general  assembly  of  the  State  of 
Indiana,  That  section  2 of  the 
above  entitled  act  be  amended  to 
read  as  follows!  Sec.  2.  The 
governor  of  the  State  of  Indiana 
and  such  commission  so  appointed 
and  designated  by  him  are  hereby 
authorized  and  empowered  to  engage 
in  any  conference  with  the  officials 
of  any  or  all  other  states,  common- 
wealths or  the  District  of  Columbia, 
that  in  their  judgment  would  be  in 
the  interest  of  the  State  of  Indiana 
and  the  citizens  thereof,  and  they 
are  hereby  empowered  to  enter  Into 
such  reciprocal  contracts  and  agree- 
ments as  they  may  deem  proper,  ex- 
pedient, fair  and  equitable  to  the 
citizens  of  this  state,  with  the 
proper  authorities  of  adjoining 
states  or  any  or  all  of  the  states 
or  commonwealths  and  the  District 
of  Columbia,  regulating  the  use  of 
motor  vehicles  on  the  highways  of 
this  state,  'belonging  to  and  owned 
or  operated  on  such  highways  by 
citizens  of  such  other  states,  com- 
monwealths or  the  District  of  Co- 
lumbia, in  consideration  of  the 
granting  by  such  other  state,  com- 
monwealth, or  District  of  Columbia 
to  the  citizens  of  this  state  a 
like  privilege  or  privileges  while 
operating  a motor  vehicle  in  such 
other  state,  commonwealth  or  the 
District  of  Columbia*  They  are  like- 
wise empowered  and  authorized  to  con- 
fer, advise  with  and  enter  Into  such 
reciprocal  contracts  and  agreements 
as  they  »ay  deem  proper,  expedient, 
fair  and  equitable  to  the  citizens 
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of  this  state  with  legislative  bodies, 
commissions,  boards  or  officials  duly 
authorized  and  empowered  by  the  law 
of  any  other  state,  commonwealth  or 
the  District  of  Columbia,  with  a view 
to  promoting  and  establishing  such 
fair,  just,  equitable  and  reciprocal 
agreements  for  the  licensing,  move- 
ment, taxing,  registration,  regulation 
and  fees  to  be  charged  therefor  of 
motor  vehicles  owned  and  licensed  in 
this  state  and  operated  on  the  high- 
ways of  such  other  state,  commonwealth 
or  the  District  of  Columbia  and  those 
owned  and  licensed  in  such  other  state, 
commonwealth  or  the  District  of  Columbia 
and  operated  on  the  highways  of  this 
state.  If  such  other  state,  common- 
wealth or  the  District  of  Columbia  has 
no  commission  or  official  authorized  to 
entor  into  such  a reciprocal  agreement, 
but  does  have  in  force  a law  or  statute 
which  contains  a reciprocal  provision 
for  the  benefit  of  the  citizens  of  this 
state,  then  the  governor  and  said  com- 
mission, If  they  are  of  the  opinion  that 
it  would  be  beneficial  to  the  citizens  of 
this  state,  are  authorized  to  consent  to 
the  provisions  of  such  reciprocal  law  or 
statute,  and  to  notify  the  proper  author- 
ity of  such  other  state,  commonwealth  or 
the  District  of  Columbia  thereof.  In  all 
cases  where  reciprocal  agreements  are 
entered  into  by  said  commission,  pursuant 
to  the  provisions  hereof,  said  agreements 
shall  be  given  full  force  and  effect  and  shall 
be  construed  as  modifying  any  existing  laws 
Insofar  as  they  are  inconsistent  therewith, 
and  so  long  as  such  agreements  are  in  force.” 

Section  11127,  Baldwin’s  Indiana  Statutes,  annotated, 
1934,  provides  full  reciprocity  on  motor  vehicles  and  trailers 
with  other  states,  with  this  exception; 
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"The  provisions  of  this  act  rel- 
ative to  registration  and  the 
display  of  registration  numbers 
shall  not  be  construed  to  apply 
to  any  motor  vehicle,  motor  bi- 
cycle, traqtor,  trailer  or  semi- 
trailer owned  by  a nonresident 
of  this  state,  other  than  a 
foreign  corporation  doing  busi- 
ness in  this  state,  if  the  owner 
of  such  motor  vehicle,  motor  bi- 
cycle, tractor,  trailer  or  semi- 
trailer shall  have  complied  with 
the  provisions  of  the  law  of  the 
state  of  which  he  is  a resident, 
relative  to  the  registration  of 
motor  vehicles,  motor  bicycles, 
tractors,  trailers  and  semi- trail- 
ers and  the  display  of  registration 
number  plates  thereon,  and  shall 
conspicuously  display  his  registra- 
tion number  plates  as  required 
hereby.  A nonresident  shall  not 
be  deemed  to  have  complied  with 
the  law  of  the  state  of  which  he 
is  a resident  unless  regulation 
metal  license  plates,  issued  by 
the  proper  authorities  of  such 
state,  are  ponspicuously  display- 
ed on  the  motor  vehicle,  motor 
bicycle,  tractor,  trailer  or  semi- 
trailer for  which  said  license  was 
issued.  * % -:c-  -:;n 

The  Indiana  reciprocal  provision  authorizes  the  gover- 
nor, and  the  commissioner  appointed  by  the  governor,  to  enter 
into  any  agreement  with  officials  having  like  authority  in  any 
other  state,  and  if  there  be  no  like  officials  having  the 
necessary  authority  to  enter  intq  such  agreement  with  officials 
of  Indiana,  but  the  other  state  does  have  a reciprocal  provision 
for  the  benefit  of  the  citizens  of  Indiana,  then  the  governor 
of  Indiana  and  the  commissioner  have  authority  to  notify  the 
proper  authorities  of  such  other  state  that  they  consent  to  such 
reciprocal  provision.  In  such  case  such  agreement  or  consent 
Shall  be  construed  as  modifying  any  existing  law  insofar  as  they 
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are  inconsistent  with  said  agreement. 

Since  no  authority  is  granted  to  an^r  office  or  depart- 
ment in  this  state  to  enter  into  any  such  agreement  we  must  be 
guided  solely  by  the  respective  reciprocal  provisions  of  Indiana 
and  Missouri* 

Section  11127,  supra,  Indiana  Statutes,  specifically 
exempts  nonresidents  from  registration  in  Indiana  with  the  one 
exception  and  that  is  "other  than  a foreign  corporation  doing 
business  in  this  state.”  It  is  the  opinion  of  this  Department 
that  this  one  exception  would  include  such  case  as  the  Kroger 
Grocery  and  Baking  Company  owning  business  in  both  Missouri 
and  Indiana  and  carrying  their  own  goods  In  their  own  trucks 
and  trailers. 

Therefore,  we  must  hold  that  due  to  that  provision  in 
Section  11127,  supra,  of  the  Indiana  Statutes  requiring  foreign 
corporations  doing  business  in  Indiana  to  register  in  Indiana, 
Missouri  requiring  no  such  registration  of  foreign  corporations 
in  Missouri,  that  such  corporation  as  the  Kroger  Grocery  and 
Baking  Company  in  Indiana  must  register  in  Missouri  before 
operating  in  this  state.  We  have  heretofore  held  that  there  is 
not  full  reciprocity  between  Illinois  and  Missouri  in  just  such 
a case  as  presented  by  these  facts  due  to  a similar  provision 
in  their  law. 

It  is  the  further  opinion  of  this  Department  that  if 
the  governor  and  commissioner  in  Indiana  should  consent  to 
our  reciprocal  motor  vehicle  act  and  assures  the  Commissioner 
of  Motor  Vehicles  In  Missouri  that  the  State  of  Indiana  would 
grant  full  reciprocity  to  Missouri  corporations  doing  business 
in  Indiana,  which  would  be  contrary  to  Section  11127,  Indiana 
law,  but  such  authority  is  granted  the  governor  and  said  com- 
missioner, then  such  Indiana  trucks  and  trailers  would  be  per- 
mitted under  our  motor  vehicle  act  to  operate  within  this  state 
as  suggested  in  your  request. 

Respectfully  submitted. 


ARr ROVED i 

AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


VANE  C.  TIIURLO 

♦ (Acting)  Attorney  General 
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COUNTY  COURTS:  Procedure  to  be  followed  in  proceeding 

to  correct  error  of  valuations  under 
Section  11118. 


November  8,  1941 


Mr.  George  R.  Clark 
Assessor 
Jackson  County 
Kansas  City,  Missouri 


bear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
October  27,  1941,  asking  us  to  review  our  opinion  to 
Walter  H.  Miller,  former  Jackson  County  Assessor,  under 
date  of  November  24,  1934.  In  that  opinion  we  held  that 
the  County  Court,  by  virtue  of  the  authority  granted  in 
Section  11118,  R,  S.  Missouri,  1939,  could  correct  erroneous 
valuations  of  real  estate  at  any  time  prior  to  the  time 
the  taxes  due  on  said  real  estate  were  paid. 

As  to  this  request,  we  need  only  say  that  wa  have, 
on  several  other  occasions,  been  asked  to  recede  from  the 
conclusion  reached  in  that  opinion  and  have  declined  to 
do  so*  We  have  again  reviewed  It  and  our  present  research 
does  not  disclose  any  ruling  by  a court  of  last  resort, 
since  said  opinion  was  issued,  that  causes  us  to  change 
the  views  we  expressed  therein.  Wq  still  believe  it  is 
a correct-  exposition  of  the  law. 

Your  letter  of  October  27,  1941,  however,  presents 
an  additional  question.  The  correctness  of  the  procedure 
being  followed  by  the  Jackson  County  Court  in  exercising 
the  authority  granted  in  Section  11118,  R.  S.  Missouri, 

1939.  In  your  letter  you  state  that, with  our  opinion 
as  "its  license,  the  Court,  without  the  showing  of  a basis 
In  fact,  has  followed  the  practice  of  indiscriminately 
cutting  and  lowering  valuations  upon  Jackson  County  real 
estate,  either  because  of  whim  or  caprice  or  for  other 
reasons  best  known  to  themselves.  The  practice,  too,  is 
Indulged  in,  as  I say,  indiscriminately'  and  arbitrarily, 
after  the  equalization  functions  of  the  County  Board  and 
of  the  State  Tax  Commission  have  been  followed.  Evidence 
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of  the  chaotic  condition  in  which  the  entire  basic  tax 
level  of  the  County  may  be  thrown,  if  the  present  practice 
were  followed  to  its  ultimate  possibility,  is  drawn  from 
the  fact  that  in  connection  with  the  tax  base  established 
for  the  year  1939,  the  County  Court,  for  taxes  payable 
in  that  year,  and  after  delinquency  in  certain  of  those 
taxes,  entered  special  privilege  dispersing  abatement 
orders,  during  the  year  1940,  reducing  real  estate  valua- 
tions (and  thus  cutting  the  tax  due  thereon)  in  the  sum 
of  110,000,000,00." 

Upon  this  statement  of  fact  you  ask:  if  the 

County  Court  of  Jackson  County  has  the  right  and  power 
by  law  to  arbitrarily  adjust  valuations  or  abate  State, 
County  and  School  taxes  duly  placed  on  real  estate  and 
due  thereon,  upon  alleged  ♦errors’  or  'mistakes’  of 
valuation.  In  the  absence  of  a finding  and  certificate 
of  error  or  mistake,  by  the  official,  or  officials,  charged 
by  law  with  the  initial  determination  of  that  fact?” 

It  would  be  extremely  difficult  for  us  to  determine 
whether  the  Court  has  been  acting  properly  upon  the  state- 
ment of  facts  before  us,  and  for  that  reason  we  will  not 
attempt  to  do  so.  We  think  the  bast  way  to  answer  your  re- 
quest is  to  outline  what  is  the  correct  procedure  and  let 
others,  more  familiar  with  the  present  practice,  lay  that 
outline  beside  the  present  procedure  followed  and  thus 
determine  Its  sufficiency  or  correctness. 

I 

The  County  Court  is  a Court  of  record  (Section  1990, 

R,  S.  Missouri,  1939),  and  as  such,  can  only  speak  through 
Its  records  when  acting  judicially.  The  rule  is  stated  in 
Riley  v.  Pettis  County,  96  Mo.  318,  321,  as  follows:  ”* 

The  County  Court,  when  acting  in  a judicial  capacity,  can 
speak  only  by  and  through  Its  records,” 

Under  Section  11118,  R,  8.  Missouri,  1939,  the  County 
Court  Is  given  ”*  * •»  full  power  to  correct  any  errors 
which  may  appear  In  connection  «■  * *,  ” with  taxes  assessed 
against  real  estate,  ”*  * * whether  of  valuation,  * * * or 
otherwise,  and  * # to  make  such  valuations  # * * 

conform  in  all  respects  to  the  facts  and  requirements  of  the 
law.*  * The  function  of  the  County  Court  under  this 

section  has  not  yet  been  classified  as  to  whether  judicial 
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or  administrative,  but  we  think  the  rulings  made  on 
analogous  functions  are  authority  for  classing  the  func- 
tion of  correcting  errors  in  valuation  as  judicial. 

The  County  Board  of  Equalization  is  the  analogy  to 
which  we  refer.  Section  11002,  R»  S,  Missouri,  1939, 
provides  that* 


HSald  board  shall  have  power  to  hear 
complaints  and  to  equalize  the  valua- 
tions and  assessments  upon  all  real 

* # ■»  property  within  the  county  «■  # 

# -st-  **  # # * so  that  each  tract  of 
land  shall  be  entered  on  the  tax  book 

at  its  trqo  value:  #,n 

r 

i 

Sr 

Section  11004,  <R*  S,  Missouri,  1939,  provides: 


"The  said  board  shall  hear  and  deter- 
mine all  appeals  made  from  the  valuation 
of  property  made  by  the  assessor  in  a 
summary  way,  end  shall  correct  and  ad- 
just the  assessment  accordingly.  The 
county  clerk  shall  keep  an  accurate  re- 
cord of  the  proceedings  and  orders  of 
th9  board,  and  the  assessor  shall  correct 
all  erroneous  assessments,  and  the  clerk 
shall  adjust  the  tax  book  according  to 
the  orders  of  said  board  and  the  orders 
of  the  state  board  of  equalization:  Pro- 
vided, that  in  adding  or  deducting  such 
per  centum  to  each  tract  or  parcel  of 
real  estate  as  required  by  said  board, 
he  shall  add  or  deduct  in  each  case  any 
fractional  sum  of  less  than  fifty  cents, 
so  that  the  value  of  any  separate  tract 
shall  contain  no  fractions  of  a dollar. w 
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State  ex  rel.  Van  Raalte  v.  Board  of  Squall zatlon 
of  City  of  St*  Louie,  et  al,,  956  Mo.  465,  was  an  action 
involving  a valuation  increased  by  the  board.  The  charter 
provision  involved  was,  in  substance,  the  same  as  Sections 
11002  and  11004,  supra.  After  the  board  had  acted,  certi- 
orari  was  sued  out  in  the  circuit  court  and  the  case  there 
after  went  on  appeal  to  the  Supreme  Court.  That  court,  in 
characterizing  the  function  of  the  board,  said  1,  c.  461: 


”The  functions  of  the  board  of  equali- 
zation  in  judging  the  assessments  of 
property  are  judicial, 


State  ex  rel.  Morris  v.  Cunningham,  153  Mo.  642,  was 
an  action  wherein  the  board  of  equalization  had  raised  a 
personal  property  valuation.  The  court  said,  in  character 
izlng  the  nature  of  this  act,  1.  c.  654: 

• 

» * such  proceedings  do  partake 
somewhat  of  a judicial  character 
# # # ■»  ■»  ■»  w # *.i 


Again,  in  State  ex  rel,  Johnson  v.  Bank,  279  Mo*  228, 
at  1,  c.  235,  the  court  said: 


HThe  county  boards  of  equalization 
perform  judicial  functions,  as  is  clear- 
ly indicated  by  Article  3 of  Chapter 
117,  Revised  Statutes  1909.  And  this 
court  has  so  held.  Thus  in  Bleck  v. 
McGonigle,  105  Mo.  1.  c«  198,  et  seq., 
is  said:  * According  to  the  plain 
letter  of  the  statute,  the  board  has 
not  only  the  power  to  hear  complaints, 
but  it  has  the  power,  of  its  own  motion, 
to  equalize  the  valuation  for  the  pur- 
poses named  in  the  law,  namely,  so  that 
each  tract  of  land  shall  be  entered  at 
its  Mtrue  value,”  In  performing  these 
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duties  the  board  acts  judicially: 
this  has  been  often  held,  and  the  very 
nature  of  the  duty  to  perform  makes 
It  a judicial  one.  Tst . Louis  Mutual 
TTfe  Ins.  Co,  v.  Charles,  47  Mo.  465; 
Railroad  v.  Maguire,  49  Mo.  483;  Cooley 
on  Taxation  (1  Bd,),  291.)*'’ 
(Underscoring  ours) 


There  is  no  essential  difference  between  the  acts 
of  the  board  In  adjusting  valuations  and  the  acts  of  the 
County  Court,  under  Section  11118,  In  correcting  errors 
In  valuations.  Under  the  above  authorities  we  are  of  the 
opinion  that  In  correcting  such  errors  the  County  Court 
acts  judicially  as  a court  of  record. 

It  Is  well  settled  in  this  state  that  courts  cannot 
set  themselves  Into  motion.  In  Owen  v,  McCleary,  273  S, 
W.  145  (Mo.  App.)  it  is  said,  1.  c.  147s 


"It  is  well  settled  that  a court 
cannot  of  its  own  motion  set  itself 
In  action;  « » * * * * * 


Again,  in  Riggs  v,  Moise,  128  8.  W.  (2d)  632  (Mo. 
Sup.)  the.  rule  is  stated.  At  1.  c.  635,  it  is  said: 


"’The  judicial  power  can  be  set  in 
motion  in  civil  matters  only  by  some 
person  * * « «•  ■«•.  The  courts  cannot, 
ex  mero  motu,  set  themselves  in  motion, 
#«#*«#* 


It  Is,  therefore,  to  be  seen  that  before  the  County  Court 
can  act,  to  correct  errors  of  valuations,  some  person  must 
invoke  their  jurisdiction  by  an  appropriate  request. 

Section  11118  does  not  prescribe  the  method  to  be 
followed  in  this  respect,  that  is,  whether  there  must  be 


Mr,  George  R,  Clark 


(6) 


8,  1941 


Nov, 


a written  pleading  » but  we  think  a review  of  general 
rules  of  law  indicate  that  such  a pleading:  is  required. 

It  has  been  ruled  that  a County  Court  is  an  inferior 
court  of  limited  Jurisdiction,  St,  Louis  County  v, 

Henke,  95  3,  (2d)  818  (Mo,  App,)j  Sx  Parte  McLaughlin, 

105  3,  W,  (2d)  1020  (Mo,  App,) , Ac  to  these  courts,  it 
is  said  in  Doddridge  v,  Patterson,  222  Ho,  1,  c,  155, 
that: 


Hft  ft  ft  »It  has  long  been  settled  law 
in  Missouri  that  the  jurisdiction  of 
courts  of  inferior  jurisdiction,  end 
of  courts  that  do  not  proceed  according 
to  th9  course  of  the  common  law,  must 
affirmatively  appear  on  the  face  of 
the  proceedings, 1 * ft  ft  * ft.w 


On  vh  at  constitutes  jurisdiction/  the  court,  in 
State  ex  rel,  Lambert  v.  Flynn,  154  S,  V!T.  (2d)  52,  57 
(Mo,  Sup.)  stated: 


Mft  ft  ftlt  is  .said  that  the  jurisdiction 
.of  a court  to  adjudicate  a controversy 
rests  on  three  essentials:  (1)  juris- 
diction of  the  subject  matter j (2)  juris- 
diction of  the  res  or  the  partiesj  (3) 
and  jurisdiction  to  render  the  particu- 
lar judgment  in  the  particular  case." 


It  Is  these  three  things  that  the  face  of  the  record  must 
show  in  order  for  the  proceedings  of  a County  Court  to 
correct  errors  of  valuation,  to  be  valid.  In  button  y. 
Cole,  155  Mo,  206,  the  court  further  discusses  the  ques- 
tion of  jurisdiction  of  Inferior  courts  and  the  showing 
necessary.  It  Is  said,  1,  c,  213: 


Hft  ft  ft  But  it  Is  not  essential  that 
Jurisdiction  should  appear  from  the 
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face  of  the  record  proper,  ( Case 
cited).  It  is  sufficient  if  it 
appears  from  the  entire  record  of 
the  proceedings,  # * # #,M 


At  first  glance  it  would  appear  that  this  rule  is 
a harrier  to  concluding  that  some  written  pleading  is  re- 
quired in  these  proceedings.  However,  we  do  not  think 
so,  but  to  the  contrary,  believe  that  it  supports  our 
view. 


As  heretofore  noted,  Jurisdiction  consists  of  three 
elements,  filth  these  in  mind,  suppose  a judgment  of  the 
County  Court  increasing  a property  valuation  that  recites 
that  the  property  owner  appeared  before  the  court  request- 
ing the  court  to  exercise  its  power  under  Section  11118, 
and  that,  upon  consideration  of  all  the  facts,  the  court 
finds  there. has  been  an  error  in  valuation  and  therefore 
corrects  said  error  by  increasing  the  valuation  to  Two 
Thousand  Dollars  ($2,000.00). 

Such  recitals  would  no  doubt  show  that  the  court’s 
Jurisdiction  was  invoked  by  some  person?  the  matter  in- 
volved, by  reference  to  the  statute,  clearly  shows  juris- 
diction of  the  subject  matter  and  the  appearance  of  the 
party  shows  jurisdiction  of  the  party.  But  would  such 
a recital  show  jurisdiction  to  render  the  particular 
judgment  in  the  particular  case.  We  do  not  think  it  would. 

If  jurisdiction  cen  bo  shown  by  any  part  of  the 
record,  then  by  the  same  token,  lack  of  jurisdiction  may 
be  shown  by  something  appearing  somewhere  in  the  entire 
record  of  the  proceeding.  As  was  said  in  Sisk  v.<  Wilkinson, 
265  S.  W.  536  (Mo.  Sup.)  at  1.  c,  538: 


"The  judgment  may  be  impeached  by  other 
parts  of  the  record,  •» 


Again,  in  G.  Iff.  A.  C.  v.  Lyman,  78  8.  W.  (2d)  109, 
(Mo.  Sup.),  it  is  said,  1.  c.  112: 
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# it  It  is  the  rule  in  this  state 
that  a recital  in  a judgment 
«■  * may  be  shown  by  other  parts  of 
the  record  to  be  incorrect  even  in 
a collateral  proceeding,  ■»  # w #.w 


Suppose,  in  this  hypothetical  case,  the  property 
owner  had  petitioned  the  court  by  written  pleading  to 
correct  some  error  under  Section  11118  other  than  an  error 
of  valuation;  that  in  that  proceeding  the  court,  of  its 
own  motion,  corrected  the  valuation  as  above  stated.  In 
such  case  therv  the  property  .owner  could  show  by  another 
part  of  the  record  (his  written  pleading)  that  the  County 
Court  had  no  jurisdiction  to  render  the  particular  judg- 
ment --  that  of  correcting  the  valuation. 

This  Is  to  be  seen  by  ’.hat  is  said  In  Owen  v,  McCleary, 
273  8,  W.  145  (Mo,  App.),  at  1,  c,  147,  where  It  Is  said; 


"It  Is  well  settled  that  a court  cannot 
of  Its  own  motion  set  'Itself  in  action; 
that  it  has  no  power  to  decide  questions, 
except  such  as  are  presented  by  the  parties 
In  their  pleadings;  that,  where  a court 
adjudicates  a matter  not  embraced  In  the 
Issues  as 'made  by  the  pleadings,  that 
part  of  the  judgment  so  adjudicated  is 
coram  non  judice  and  void; 


Also,  In  Riggs  v,  Molse,  128  3,  W.  (2d)  632,  at  1,  c, 
635,  it  Is  stated; 


* » The  courts  cannot,  ex  mero  motu, 
set  themselves  In  motion,  nor  have  they 
power  to  decide  questions  except  such  as 
are  presented  by  the  parties  In  their 
pleadings*  The  parties,  by  their  attor- 
neys, make  the  record,  and  what  is  de- 
cided w'ithin  the  issue  Is  res  adjudicate; 
anything  beyond  is  cor am  non  judice  and 
void.*  * -i'r  # '■»  «-  «■ 
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However,  take  the  same  hypothetical  case  and 
suppose  the  property  owner  had  only  made  an  oral  request 
to  the  court,  where,  then,  wbuld  we  be?  A court  cannot 
act  of  its  own  motion.  The  judgment  reached  would  show 
action  taken  at  the  Request  of  some  person,  but  since  It 
was  not  wholly  upon  the  subject  upon  which  action  vws  re- 
quested, in  effect,  it  would  be  the  court  acting  on  its  own 
motion  bn  a matter  without  the  issues.  This  would  clearly 
be  wrong,  yet  there  would  be  no  record  to  show  the  contrary 
and  further  parol  evidence  would  be  Inadmissible  to  contra- 
dict or  supply  the  record.  (State  ex  rel.  v.  Ross,  118 
Mo,  23).  Neither  could  said  judgment  recitals  be  im- 
peached by  parol  evidence  as  to  the  true  request  made 
of  the  County  Court.  Sisk  v,  Wilkinson,  265  S.  W.  536, 

538  (Mo.  Gup.) 

A procedure  that  would  lead  to  such  absurd  results 
certainly  cannot  be  the  rule.  And  if  jurisdiction  to 
render  the  particular  judgment  must  be  affirmatively  shown 
by  the  record  in  order  for  the  action  of  an  inferior  court 
to  be  valid,  then  the  record  must  show  what  action  the 
court  was  requested  to  take  - what  issue  was  before  it  - 
and  the  only  proper  place  for  this  to  appear  is  in  a 
written  pleading.  With  a written  pleading  on  file  there 
could  be  no  doubt  As  to  whether  the  judgment  entered  was 
within  the  issues  presented  — that  is,  the  record  would 
show  the  court  had  jurisdiction  to  render  the  particular 
judgment  that  it  rendered.4  We  think  a written  pleading 
is  necessary  to  show  the  third  element  of  jurisdiction, 
as  stated- in  the  Flynn  Case,  supra.  A mere  recital  in  the 
judgment  alone  of  the  issue  presented  might  suffice,  but 
it  would  not  be  the  best  evidence  of  such  fact,  since  such 
could  be  impeached  by  the  petition  showing  otherwise.  The 
only  true  source  of  evidence  to  prove  the  existence  of  the 
third  element  of  jurisdiction  would  be  the  petition  itself, 
which  would  be  a part  of  the  record  and  show  conclusively 
that  the  court  acted  within  its  authority. 

As  heretofore  pointed  out,  the  County  Court  can  only 
speak  through  its  record  and  of  necessity,  would  have  to 
render  a judgment  of  record  as  to  its  disposition  of  the 
case  before  it.- 
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We  think  the  foregoing  disposes  of  the  question 
before  us,  and  we  conclude  that  the  proper  procedure  to 
be  followed  under  Section  11118  Is  for  the  interested 
party  to  petition  the  court  in  a written  pleading  to 
correct  an  error  of  valuation,  alleging  his  reasons 
therefore}  that  the  court  should  then  hear  evidence  and 
mate  its  determination,  reciting  in  its 'judgment  the 
necessary  jurisdictional  facts. 

Under  Section  2479,  R.  S.  Missouri,  1939,  the  court 
has  tho  power  to  bring  before  it  any  person  or  evidence 
that  it  deems  necessary  to  examine  in  order  to  reach  a 
decision.  While  such  a proceeding  would  be  ex  parte, 
yet,  obviously  all  taxing  districts  whose  revenues  de- 
pended upon  the  valuation  fixed  are  interested  parties 
and  would  have  the  right  to  appear  and  be  heard. 


^spectfully  submitted. 


LAWv’SNCE  L.  BKADLSY  - 

Assistant  Attorney  General 


APPROVED: 


ROY  McKIT-TRI  CK 
Attorney  General 


LLB/rv 


COUNTY  TREASURERS 


Compensation  can  not  be  increased  during  term* 


April  11,  1941 


Honorable  William  R.  Collinson 
Prosecuting  Attorney 
Green©  County 
Springfield,  Missouri 


Attention  - V.  0.  Coltrane,  Jr. 

Assistant  Prosecuting  Attorney 


Dear  Sir: 


Under  date  of  March  27,  1941,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


’’Under  date  of  February  12,  1941,  I requested 
an  opinion  from  your  office  on  “certain  ques- 
tions set  out  therein,  I have  received  no 
reply  to  this  letter,  and  am  wondering  whether 
or  not  this  was  ever  taken  up  by  your  office. 

wThe  most  pressing  question  presented  at  the 
time  was  the  question  as  to  the  authority  of 
the  County  Court  to  pay  the  salary  of  a de- 
puty in  the  Treasurer’s  office.  I expressed 
the  opinion  that  the  Treasurer  was  not  entitled 
to  a deputy  since  there  was  no  provision  for 
one  given  by  statute,  Greene  County  no  longer 
being  in  the  class  of  counties  having  a popu- 
lation of  75,000  to  90,000  inhabitants!  that 
there  being  no  provision  for  a deputy  in 
counties  of  the  class  of  Greene  County,  the 
Treasurer  must  pay  the  deputy  out  of  his  own 
salary, 

HShortly  after  January  1st,  1941,  the  Greene 
County  Court,  by  its  order  entered  of  record, 
fixed  the  salary  of  the  County  Treasurer  at 
$3,200.00,  being  the  same  salary  the  Treasurer 
drew  under  the  provisions  of  Sec.  13498  R.  S, 
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1959,  The  said  Court  further  fixed  t£te 
salary  of  a deputy  at  $1,800,00  per  year. 

’’Assuming  that  it  is  your  opinion  that  the 
County  Coprt  cannot  legally  pay  the  salary 
of  a deputy  to  the  Treasurer,  the  further 
question  arises  as  to  whether  or  not  the 
County  Court  can  increase  the  salary  of  the 
Treasurer  so  that  the  Treasurer  may  pay  the 
deputy  out  of  his  own  salary.  In  other 
words,  would  it  he  proper  to  increase  the 
Treasurer’s  salary  to  $5,000,00  a year  so 
that  he  could  pay  the  deputy  $1,800,00  a 
year  out  of  his  own  compensation? 

"Sec*  13800  R.  S,  1939,  provides  that  ’Unless 
otherwise  provided  by  law,  the  County  Court 
shall  allow  the  treasurer  for  his  services 
under  this  article  sueh  compensation  ae  may 
be  deemed  just  and  reasonable,  and  cause 
warrants  to  be  drawn  therefor.*- 

"Sec*  10400  R.  S.  1939,  provides  that  ’the 
County  Treasurer  shall  be  allowed  such  com- 
pensation for  his  services  as  the  County 
Court  may  deem  advisable,  not  to  exceed  one- 
half  of  one  per'  cent  of  all  school  moneys 
disbursed  by  him  to  be  paid  out  of  the  County 
Treasury.’  This  compensation  is  for  the 
Treasurer’s  duties  as  custodian  of  school 
moneys , 

"If  the  compensation  of  the  Treasurer  can  be 
raised,  the  Court  could  make  an  order  giving 
the  Treasurer  $1,800.00  per  year  for  disburs- 
ing the  school  funds  in  addition  to  his  pre- 
sent salary  of  $3,200.00  per  year.  In  this 
county  $1,800.00  per  year  would  not  be  more 
than  one-half  of  one  per  cent  of  the  school 
moneys  disbursed  by  him.  The  Treasurer  could 
then  pay  the  deputy’s  salary  out  of  his  own 
compensation* 

"The  only  objection  to  this  procedure,  as  I 
see  it,  is  Sec.  8,  Article  14,  of  the  Constitu- 
tion which  prohibits  the  increase  of  the  com- 
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pensation  or  fees  of  a State,  County  or 
Municipal  officer  during  his  term  of 
office*  Tinder  Sec*  13800  R*  S,  1939,  the 
annotation  states  that  * Treasurer  is  not 
a constitutional  officer,  and  his  salary 
may  be  increased  or  decreased  at  any  time.* 

The  case  of  Givens  vs.  County,  107  Mo* 

603,  17  S,  W,  998,  which  is  cited  does  not 
seem  to  hold  that,  however,  in  my  opinion. 

’’However,  since  Sec.  10400  R.  S,  1939  and 
Sec,  13800  R.  S,  1939,  leave  the  compensa- 
tlon  of  the  Treasurer  up  to  the  discretion 
of  the  County  Court,  it  seems  as  though  the 
Court  would  have  the  power  to  increase  or 
decrease  his  compensation  at  any  time; 
that  it  would  be  unreasonable  to  say  that 
once  the  Court  fixed  his  compensation  it 
could  not  Increase  it  at  any  time  during 
hla  term,  especially  if  it  had  been  inade- 
quate  prior  to  the  time  of  the  .increase j 
that  Sec.  8,  Article  14  of  the  Constitu- 
tion should  not  apply  since  the  compensa- 
tion of  the  Treasurer  is  not  fixed  but  is 
left  to  the  Court's  discretion* 

MIt  is  my  understanding  that  the  Treasurer 
here  has  always  had  a deputy*  Also,  I have 
been  Informed  and  believe,  that  a deputy  is 
necssary  to  assist  the  Treasurer  in  the  per- 
formance of  his  duties,  Consequently,  it 
is  desirable  that  a way  should  be  determined 
for  employment  of  one  if  it  is  at  all  legally 
possible  to  do  so.  This,  assuming  that  the 
County  Court  cannot  directly  pay  the  salary 
of  a deputy  to  the  Treasurer. 

"While  I understand  legislation  is  now  pend- 
ing before  the  State  Legislature  in  regard 
to  the  Treasurers'  Offices  in  the  various 
Counties,  the  Greene  County  Court  would  appre- 
ciate your  opinion  on  these  matters *w 
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While  the  object  sought  to  b#  achieved  is  to 
provide  some  method  of  compensating  a needed  deputy  in  the 
office  of  the  Treasurer  of  Greene  County,  the  substance  of 
your  inquiry  is  Can  the  compensation  of  the  county  treasurer 
be  Increased  during  his  term  of  office? 

As  noted  in  your  letter,  the  compensation  of  a 
treasurer  la  provided  by  two  sections  of  the  statutes* 

Section  10400,  R*  S.  1939,  provides  that  the  county  court 
may  fix  the  compensation  of  the  treasurer  for  disbursing 
school  moneys  at  not  to  exceed  one-half  of  one  per  cent  of 
moneys  disbursed  by  him,  and  Section  13800,  R.  S,  1939, 
which  provides  that  the  county  court  shall  allow  the  treas- 
urer such  compensation  as  may  be  deemed  Just  and  reasonable. 

In  the  case  of  Sanderson  v*  Pike  County,  195  Mo. 

598,  similar  sections  of  the  statutes  found  in  the  Revised 
Statutes  of  1899  were  discussed  and  the  Supreme  Court  ruled 
that  before  any  compensation  could  be  drawn  by  the  treasurer 
under  either  section,  the  eounty  court  must  fix  it  in  some 
manner « 


In  Volume  II  of  the  Statutes,  following  Section  13800 
among  others,  is  the  following  annotation:  "Treasurer  is  not 
a constitutional  officer,  and  his  salary  may  be  increased 
or  decreased  at  any  time,  Givens  v*  County,  107  Mo.  603, 

17  S.  W,  998."  In  your>  letter  you  state  that  you  do  not 
believe  the  holding  In  this  case  is  to  that  effect*  Neither 
does  the  writer  believe  it  la,  although  In  the  case  of 
Dietrich  v*  Brlckey,  277  S,  615,  at  1,  c*  616,  Is  the 
following* 


M0ur  Supreme  Court  has  decided  that  the 
compensation  of  the  county  treasurer  could 
be  increased,  changed,  or  diminshed  during 
the  incumbenoy  of  that  office.  See  Givens 
v,  Daviess  County,  107  Mo.  603,  17  S,  W, 
998*  # * « * * «■  «•  # *" 


In  this  case  there  is  a general  statement  of  the 
law  on  page  609  to  the  effect  that  absent  constitutional 
restrictions,  changes  may  be  made  In  salaries: 
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"*  ■»  In  the  absence  of  constitutional 

restrictions  the  compensation  or  salary 
of  a public  officer  may  be  increased  or 
diminished  during  his  term  of  office,  the 
manner  of  his  payment  may  be  changed,  or 
his  duties  enlarged  without  the  impair- 
ment of  any  vested  right*  State  ex  rel* 
v*  Smith,  87  Mo*  158;  City  of  Hoboken  v. 
Gear,  27  N,  J»  L.  278;  United  States  v, 
Fisher,  109  U.  S,  143." 


However,  we  have  a constitutional  restriction  on 
increasing  salaries  during  a term  of  office.  This  is 
Section  8 of  Artiele  14  of  the  Constitution  mentioned  in 
your  letter,  which  is  as  follows t 


"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be  in- 
creased during  his  term  of  offfce;  nor 
shall  the  term  of  any  office  be  extended 
for  a longer  period  than  that  for  which 
such  officer  was  elected  or  appointed." 


This  section*  you  will  note,  does  not  limit 
this  prohibition  to  the  salaries  of  the  constitutional 
officers. 

In  the  case  of  State  ex  rel,  Stdvenson.v.  Smith, 87 
Mo.  158,  at  1,  c,  160,  this  section  was  held  to  apply  to 
the  compensation  of  the  assessor  and  collector  of  water 
rates  Of  the  City  of  St,*  Louis.  In  the  case  of  Callaway 
Co.  v.  Henderson,  119  Mo#.  32,  at  1.  c.  40,  the  court,  in 
holding  this  section  to  apply  to  the  compensation  of  a county 
clerk,  aaids 


"5*  The  acts  of  the  twenty-first  of 
March,  1883,  of  the  thirtieth  of  March, 
1887,  and  of  the  twelfth  of  April,  1889, 
all  limit  the  amount  of  fees  which  a clerk 
m^y  retain  for  one  year  to  the  sum  of 
.$1,500,  and  the  amount  which  he  may  pay  out 
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for  deputies  and  assistants  to  $1,250,  in 
counties  of  the  population  before  men* 
tioned.  Under  Section  8,  of  article  14, 
of  the  constitution,  the  compensation  of 
the  cleric  cannot  be  increased  during  his 
official  term.  The  amounts,  therefore, 
which  he  may  retain  for  1890  are  $1,500 
for  himself  and  $1,250  for  deputy  hire.” 


In  the  case  of  Givens  v.  Daviess  County,  supra, 
at  1.  c*  610,  the  court  said* 


MWe  do  not  think  the  order  had  the  effect 
of  accomplishing  a change  in  the  salary 
for  services  subsequent  to  Its  date  for 
the  reason  that  the  terms  used,  *in  full 
of  all  demands  as  such  treasurer,1*  does 
not  empress  such  an  intention.  Those 
terms  imply  rather  that  this  payment  was 
in  full  of  salary  to  that  date,  but  as 
such  a construction  would  increase  the 
salary,  which  could  not  be  done  under  the 
constitution,  (art.  14,  sec.  B, ) we  must 
infer  that  it  wsb  only  intended  to  cover 
the  salary  for  two  years,  leaving  the  ad- 
ditional period  for  future  adjustment,* 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  to  in- 
crease the  compensation  of  the  county  treasurer  of  Greene 
County  during  his  term  of  office  would  be  a direct  vMation 
of  Seetlon  8 of  article  14  of  the  constitution. 


APPROVED* 


Respectfully  submitted. 


W.  0.  JACKSON 

-VANE  C.  THURLG  Assistant  Attorney  General 

(Acting)  Attorney  General 
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POOR  PERSONS 3 County  Court  may  provide  surgical  treatment; 

acts  judicially  in  deiiennifitihg  necessity* 


June  18,  1941 

y 


Honorable  Clyde  E,  Combs 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 


Dear  Mr,  Combs* 


Under  date  of  June  13,  1941,  you  wrote  this  office 
asking  for  an  opinion  as  follows* 


9 


"We  have  at  the  present  time  in  our 
county  a resident  who  is  afflicted  with 
some  kind  of  a brain  disease  or  pres- 
sure. His  financial  condition  is  such 
that  he  is  clearly  included  under  the 
terms  of  the  county  poor  laws  of  the 
Missouri  statutes,  and  there  is  also  no 
question  as  to  him  being  an  inhabitant 
of  the  county.  He  has  been  treated  and 
examined  by  three  resident  doctors  in 
the  county.  They  have  been  unable  to 
help  him  and  diagnose  his  case  either 
as  a brain  tumor  or  a pressure  of  some 
sort  on  the  brain.  Two  of  them  recom- 
mend that  he  be  sent  to  Kansas  City  for 
diagnosis  and  possibly  treatment, 

"The  county  court,  realizing  upon 
diagnosis  there  will  probably  be  a neces- 
sity for  a brain  operation  and  the  accom- 
panying expense,  and  also  the  precedent 
it  will  be  setting  in  the  matter,  have 
requested  of  me  an  opinion  as  to  the 
county  court’s  liability  for  the  relief, 
maintenance  and  support  of  such  poor 
persons. 
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"I  would  like  the  opinion  of  your 
office  defining  the  duties  and  the 
liabilities  of  the  county  court  under 
Sections  9590#  9591,  9593  and  9594,  R. 
S.  Mo,  1939,  as  to  whether  or  not  it 
is  the  duty  of  the  county  court  to 
send  poor  persons  outside  the  county 
for  special  examination  and  medical 
treatment  after  all  the  medical 
resources  to  aid  a poor  person  have 
been  exhausted  within  the  county;  also 
whether  or  not  there  would  be  any 
liability  on  the  county  court  should 
they  refuse  assistance  in  cases  such 
as  this,” 


The  provisions  of  our  laws  relating  to  the  assistance 
of  poor  persons  are  statutory  in  origin.  There  was  no 
assistance  for  such  persons  under  the  common  law.  In  the 
case  of  Wood  v,  Boone  County,  133  N.  W,‘  377,  the  court  said 
at  1,  c,  378* 


"There  being  no  legal  obligation  at 
common  law  upon  a county  or  any  of 
the  instrumentalities  of  government 
to  furnish  relief  to  the  poor,  plain- 
tiff’s action,  If  he  has  any,  must  be 
bottomed  upon  some  statute  of  the  state 
'entitling  him  to  relief,  Cooledge  v, 
Mahaska  County,  24  Iowa,  211,  * « ■»” 


In  this  state  we  have  a number  of  statutes  making  various 
provisions  for  poor  persons,  among  which  are  those  mentioned 
in  your  letter,  contained  in  Article  II,  Chapter  55,  R.  S. 
Missouri,  1939,  which  are  herein  set  out,  as  follows* 


Section  9590* 

/ 

"Poor  persons  shall  be  relieved,  main- 
tained and  sup  orted  by  the  county  of 
which  they  are  inhabitants," 
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Section  9591s 

"Aged,  infirm,  lame,  blind  or  sick 
persons,  who  are  unable  to  support 
themselves,  and  when  there  are  no 
other  persons  required  by  law  and 
able  to  maintain  them,  shall  be 
deemed  poor  persons*" 


Section  9593: 

"The  county  court  of  each  county,  on 
the  knowledge  of  the  judges  of  such 
tribunal,  or  any  of  them,  or  on  the 
information  of  any  justice  of  the 
peace  of  the  county  in  which  any  per- 
son entitled  to  the  benefit  of  the 
provisions  of  this  article  resides, 
shall  from  time  to  time,  and  as  often 
and  for  as  long  a time  as  may  be 
necessary,  provide,  at  the  expense  of 
the  county,  for  the  relief,  maintenance 
and  support  of  such  persons," 


Section  9594: 

"The  county  court  shall  at  all  times 
.use  its  discretion  and  grant  relief  to 
all  persons,  without  regard  to  residence, 
who  may  require  its  assistance." 


Inasmuch  as  you  specifically  ask  concerning  the  application 
and  construction  of  the  above  four  sections,  the  other  sec- 
tions will  not  be  quoted  or  called  to  your  attention,  except 
where  it  may  he  necessary  to  mention  them  in  order  to  arrive 
at  the  answer  to  your  Questions. 

It  will  be  observed  that  Section  9590,  supra,  provides 
that  poor  persons  shall  be  "relieved,  maintained  and  supported" 
by  the  county  of  which  they  are  inhabitants,  and  Section  9593, 
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supra,  provides  that  the  County  Court  shall,  from  time  to 
time  as  may  be  necessary  provide,  at  the  expense  of  the  county, 
for  the  relief,  maintenance  and  support  of  such  poor  persons. 

As  you  are  aware,  it  has  never  been  necessary  for  the  Appellate 
Courts  of  the  State  to  construe  these  sections,  and  in  none  of 
the  decisions  of  the  courts  of  this  state  are  the  verbs  "re- 
lievew,  “maintain"  and  ’"support”,  or  the  nouns  '"relief"", 
“maintenance”  and  "support”  defined  as  used  in  these  sections 
of  the  statutes.  The  words  “relieve”,  “maintain”  and  “support” 
are  defined  in  Webster’s  New  International  Dictionary  as 
follows; 


"relieve  - 1.  To  raise  or  remove,  as 
anything  which  depresses*  weighs 
down,  or  crushes;  to  render  less 
burdensome  or  afflicting;  to  alleviate; 
abate;  mitigate;  lessen;  as,  to  re- 
lieve pain;  to  relieve  want. 

2,  To  free,  wholly  or  partly*  from 
any  burden,  trial,  evil,  distress, 
or  the  like;  to  give  ease,  comfort, 
or  consolation; to;  to  give  aid,  help, 
or  succor  to;  to  strengthen  or  deliver; 
as  to  relieve  a besieged  town;  to  re- 
lieve the  poor*  3.  To  release  from  a 
post,  station,  or  duty;  to  put  another 
in  place  of,  or  to  take  the  place  of. 

In  the  bearing  of  any  burden,  or  dis- 
charge of  any  duty;  as,  to  relieve  a 
sentry*  * * •*;-  * *-w 

“support  - 1*  To  bear  the  weight  or 
stress  of;  to  keep  from  sinking  or  fall- 
ing; uphold;  sustain;  prop;  as,  a pillar 
supports  a structure;  an  abutment  sup- 
ports an  search.  # * 

3,  To  keep  from  fainting,  sinking, 
yielding,  or  *hc  like;  to  encourage;  as, 
to  support  one's  courage  or  spirits. 

# # a # •»  ft  k * -K-  * 5,  To  furnish  with 

funds  or  means  for  maintenance;  to  main- 
tain; to  provide  for;  as,  to  support  a 
family,” 
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"maintain  - 1*  To  practice  as  a 
matter  of  habit  or  custom,  Obs, 

Learn  to  maintain  good  works, 

Titus  iii  14* 

2.  To  hold  or  keep  in  any  particu- 
lar state  or  condition*  esp,  in  a 
state  of  efficiency  or  validity!  to 
sup;  or t,  sustain  or  uphold;  to  keep 
up;  not  to  suffer  to  fail  or  decline; 
as,  to  maintain  a certain  degree  of 
heat  in  a furnace;  to  maintain  a 
fence  or  a railroad;  to  maintain  the 
digestive  process  or  powers  of  the 
stomach;  to  maintain  a legal  action. 

» -it-  ■»  * -:«■  # # -x  •si- 

5,'  To  bear  the  expense  of;  to  sup- 
port; to  keep  up;  to  supply  with  what 
is  needed;  as,-  to  maintain  one’s  life* 
What  maintains  one  vice  would 
bring  up  two  children, 

Franklin." 


It  will  be  noted  tint  each  one  of  the  above  words  is 
a synonym  for  the  other * but  each  has  other  meanings.  It  would 
not  have  been  the  intention  of  the  lawmakers,  in  using  these 
three  words,  that  they  should  be  used  merely  as  synonyms,  for 
in  construing  laws  meaning  should  be  given  to  each  word  If 
possible,  . The  view  is  advanced  by  some  that  the  words  apply 
only  to  the  relieving  from  hunger  and  lack  of  shelter,  and  the 
sup  orting  and  maintaining  of  the  poor  persons  with  food  and 
shelter  so  long  as  the  need  exists.  However,  the  writer 
believes  it  was  the  intention  of  the  lawmakers.  In  using  these 
three  words,  to  attempt  to  make  certain  that  all  the  necessities 
of  life  were  provided  for  those  persons,  mentioned  in  section 
95S&,  supra,  so  unfortunate  as  to  be  unable  to  provide  for 
themselves,  Medical  and  surgical  attention  are  certainly  just 
as  necessary  as  are  food  and  shelter.  It  would  be  a strange 
construction  of  a law  to  say  that  it  imposed  the  duty  of  furnish 
ing  food  and  shelter  by  way  of  relieving,  maintaining  and  sup» 
porting,  and  omitted  the  necessity  of  medical  and  surgical 
attention.  What  a strange  construction  of  the  law  It  would  be 
that  required  that  food  be  furnished  to  preserve  life,  yet 
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would  not  authorize  the  furnishing  of  medical  and  surgical 
attention,  when  indigestion  and  appendicitis  were  caused  by 
the  food  furnished  and  threatened  to  destroy  life.  This 
view  is  strengthened  by  the  fact  that,  by  the  provisions  of 
Section  15158,  Article  I,  Chapter  185,  R.  S.  Missouri,  1939, 
it  is  made  the  duty  of  the  county  court  in  counties  where 
county  hospitals  are  built,  to  place  therein  for  treatment 
poor  persons.  This  section  is  as  followsi 


"Whenever  a county  hospital  is 
established  and  built  by  the  county 
court,  as  provided  in  section  1515V 
of  this  article,  it  shall  be  the 
duty  of  such  county  court  to  place 
therein  all  of  the  poor  persons  that 
the  county  court  shall  deem  proper  to 
place  in  said  county  hospital,  who 
shall  be  kept  there  and  treated." 


As  previously  noted,  laws  relating  to  poor  persons  are 
all  of  statutory  origin  and,  reading  the  cases  of  other  states, 
is  of  very  little  help,  for  we  have  found  none  which  contain 
provisions  identical  with  the  Missouri  statutes*  There  are 
a great  many  reported  cases  from  other  states  in  which  the 
matter  of  fqrnishing  medical  and  surgical  treatment  to  inhabi- 
tants of  the  county  and  persons  who  were  not  inhabitants. 

Most  of  the  reported  cases  arose  out  of  resistance  by  the 
county  court,  or  similar  body,  to  paying  for  services  rendered 
poor  persons.  In  some  of  the  cases  there  was  direct  statutory 
authority  for  furnishing  medical  aid,  in  others  there  was  no 
direct  provision.  But  in  none  of  the  cases  was  the  question 
raised  as  to  the  propriety  of  furnishing  mdecial  and  surgical 
assistance  to  the  extent  of  amputations  and  operations.  And, 
in  some  instances,  recovery  has  been  permitted  to  be  made  for 
medical  and  surgical  services  rendered  transients  in  emer- 
gencies. These  last  cases  were  ruled  solely  upon  humanitarian 
principles  and,  in  this  connection,  we  call  your  attention  to 
several  cases. 

The  first  of  these  is  Board  of  Commissioners  v.  Lomax, 

32  N.  E.  800,  a case  in  which  an  amputation  of  a leg  was  in- 
volved, and  the  physician  who  performed  the  amputation  was 
suing  for  his  services  and  recovery  was  had.  While  the  statutes 
involved  were  different  from  our  statutes,  the  county  was  re- 
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quired  to  ’’relieve  and  support  all  indigent  persons  settled 
therein”  and  we  quote  from  1*  c,  801* 


■**#-#  * Section  6069  of  the  Re** 
vised  Statutes  makes  it  the  duty  of 
counties,  as  such,  to  * relieve  and 
support  all  poor  and  indigent  persons 
lawfully  settled  therein, * Section 
6066  provides  that  ’the  township 
trustees  of  the  several  civil  town- 
ships of  the  state  shall  be  the  over- 
seers of  the  poor  within  their  respec- 
tive townships,1  Section  6071  pro- 
vides that  the  'overseers  of  the  poor' 
shall  have  the  oversight  and  care  of 
all  poor  persons  in  their  respective 
townships  as  long  as  they  remain  a 
county  charge,  and  ’shall  see  that  they 
are  properly  relieved  and  taken  care 
of,'  Thus  it  will  be  seen  that  paupers 
are  a county  charge;  that  a township 
trustee,  as  an  ’overseer  of  the  poor,* 
is  required  to  ’care  for  and  relieve’ 
the  paupers  in  his  township.  He  is,  for 
this  purpose,,  an  agent  of  the  oounty* 
Section  5764  provides  that  the  board 
of  commissioners  may  contract  with  one 
or  more  physicians  ’to  attenfl  the  poor 
generally;’  that  when  they  do  this  no 
one  has  authority  to  employ  others  for 
this  purpose,  This  section,  however, 
is  qualified  by  the  following  proviso* 
’Provided,  that  this  sectionshall  not 
be  so  construed  as  to  prevent  overseers 
of  the  poor,  or  any  one  of  them,  in 
townships  not  otherwise  provided  for, 
from  employing  such  medical  and  surgieal 
services  as  paupers  within  his  or  their 
jurisdiction  may  require,’  It  is  mani- 
festly the  policy  of  our  poor  l§ws  to 
properly  and  adequately  care  for  and  be- 
lieve the  distress  of  those  who  are  so 
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unfortunate  as  to  become  paupers. 

It  Is  the  duty  of  the  properly  consti- 
tuted authorities  to  see  that  this  is 
done  without  any  false  ideas  of  economy 
upon  the  one  hand  or  a needless  extrava- 
gance upon  the  other*  If  a pauper  Is 
sick.  It  is  the  duty  of  the  township 
trustee  to  see  that  he  has  a competent 
physician  to  attend  him.  If  a competent 
physician  has  been  contracted  with  by 
the  county  for  this  purpose,  then  he 
should  be  called.  If  surgery  is  re- 
quired, then  a competent  surgeon  should 
be  called.  If  none  has  been  provided 
by  the  county,  then  it  is  the  duty  of 
the  township  trustee  to  select  and  em- 
ploy one  to  perfonn  the  needed  service. 

# «■ 


The  case  of  Rock  Island  County  v.  "Arp,  118  111.  App. 
521,  is  a case  in  which  surgical  operations  were  performed 
upon  a husband  and  his  wife.  The  husband  had  been  removed 
from  the  district  in  which  he  resided  and  which  had  the  duty 
of  taking  care  of  him,  but  the  court  enforced  collection  of 
the  demand  against  the  district  where  he  resided. 

Another  case  is  Sfiyre  v.  Madison  County,  254  N.  W.  874, 
93  A.L.R.  896,  a Nebraska  case.  We  also  quote  from  this 
case  as  It?  involved  an  appendicitis  operation.  The  court 
said  at  1,  c,897: 


* It  was  the  duty  of  the 
county  to  furnish  medical  aid  under 
the  circumstances,  but  not  necessarily 
to  furnish  the  poor  person’s  choice 
of  medical  aid*  Statutes  of  the  kind 
under  consideration  here  should  be 
given  a very  liberal  construction,  and 
county  boards  should  be  generous  in 
supplying  the  aid  which  the  legislators 
intended  for  destitute  persons;  but  when 
the  county  provides  a physician  for  that 
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purpose,  able  and  competent  to  give 
satisfactory  service,  and  such  physi- 
cian is  ready  and  willing  to  render 
such  service  upon  call,  then  the  duty 
of  the  county  is  fulfilled.  * # # «•” 


It  would  appear  that  it  is  a duty  which  has  been 
imposed  upon  the  county  court  and  not  merely  a discretionary 
function  in  regard  to  caring  for  the  inhabitants  of  the  county. 
In  this  connection,  attention  is  called  to  the  use  of  the 
word  "shall"  in  Sections  9590  and  9593,  supra.  It  is  recognized 
that  shall  may  be  construed  as  may  in  some  instances,  but  in 
the  case  of  State  ex  rel*  Gilpin  v.  Smith,  96  S.  W,  (2d)  40, 
the  following  language  was  used  by  Judge  Tipton,  who  wrote  the 
opinion,  at  1.  c.  41* 


"We  are  of  the  opinion  that  it  is  the 
duty  of  a county  to  support  the  poor 
who  are  within  its  ben  ndarles“.  Sec- 
tion 12950,  R.  S.  Mo,  1929  (Mo. St. Ann. 
sec.  12950,  p.  7474),  is  as  follows: 

‘Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  are  inhabitants.* 

"*An  examination  of  the  Revised  Statutes 
of  Missouri  1929  clearly  shows  that  poor 
relief  is  a "public  purpose"  and  a 
governmental  duty  because  by  sections 
12950  and  12952  (Mo* St. Ann.  secs.  12950, 
12952  (p,  7474)),  counties  are  authorized 
to  spend  money  in  support  of  the  poor? 
by  section  9986  (Mo. St. Ann.  sec.  9986 
(p.8022) ) , a county  pauper  fund  is  pro- 
vided; by  section  12058  and  13942  (Mo.-  , 
St. Ann.  secs.  12058,  13942  (pp.6410, 
4240))  county  poor  houses  and  county 
hospitals  are  maintained}  section  9697 
(Mo. St. Ann,  sec,  9697  (p.7349))  gives 
authority  to  educate  poor  children  that 
are  blind  or  deaf;  section  12961  (Mo, 

St, Ann*  sec,  12961  (p,  7476))  directs 
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the  county  Gourt  to  set  aside,  out 
of  its  annual  revenues,  a definite 
sum  for  the  support  of  the  poor; 
article  1,  chapter  90,  creates  a 
state  board  of  charities  and  de-* 
fines  its  functions;  section  12930 
(Mo, St, Ann.  sec. 12930,  p,7465)  re- 
quires this  board  to  supervise  public 
relief  to  the  poor,  -fr  # * 

”’The  good  of  society  demands  that 
when  a person  "is  without  means,  and 
unable,  on  account  of  some  bodily 
or  mental  infirmity,  or  other  un- 
avoidable cause,  to  earn  a liveli- 
hood, M he  is  entitled  to  be  sup- 
ported at  the  expense  of  the  public. 

"It  is  immaterial  how  the  alleged 
pauper  is  brought  into  need,  as  it 
is  the  fact  of  the  situation  and  not 
the  method  of  producing  it  that  is 
important.”  "So  the  fact  that  a 
person’s  want, is  the  result  of  gross 
intemperance  does  not  prevent  him 
from  securing  relief  as  a pauper.” 

”An  ablebodied  man,  who  can,  if  he 
chooses  obtain  employment  which  will 
enable  him  to  maintain  himself  and 
family,  but  refuses  to  accept  employ- 
ment, is  not  entitled  to  public  relief, 
though  relief  may  be  properly  extended 
to  the  wives  and  children  of  such  men.” 
21  E.C.L.  705,  706.  It  necessarily 
follows  that  an  able-bodied  man,  who 
is  unable  to  obtain  employment  on 
account  of  the  economic  conditions 
existing  at  the  time,  and  who  is  with*** 
out  means  of  support.  Is  entitled  to 
public  relief.'  Jennings  v.  City  of 
St.  Louis,  332  Mo.  173,  58  S.  W.  (2d) 
979,  981,  87  A.L.R,  365.” 


V 


Hon*  Clyde  E.  Combs  (11)  June  18,  1941 


The  above  quotation,  while  only  dicta,  seems  to  express 
the  views  of  the  Supreme  Court  that,  under  the  statutes  here 
being  considered,  a duty  is  laid  on  the  county  court,  for  what 
was  Section  12950,  R.  S.  Missouri,  1929,  is  now  Section  9590, 

R.  S«  Missouri,  1939,  to  furnish  the  necessities  of  life  to 
the  poor  persons  who  are  inhabitants  of  the  county.  We  fail 
to  find  anything  that  would  prevent  them  from  going  outside 
their  own  county  to  procure  such  necessities  if  they  could  not 
be  procured  within  the  county.  If  sending  an  inhabitant  to 
another  county  for  surgical  treatment  would  preserve  the 
life  of  an  inhabitant,  then  it  is  believed  it  i3  within  the 
power  of  the  county  court  to  do  so*  However,  before  adminis- 
terlng  to  the  needs  of  the  poor  persons,  the  county  court  must 
determine  that  the  person  sought  to  be  aided  comes  within  the 
class  of  persons  it  is  authorized  to  assist,  and  the  need  for 
assistance,  and  it  is  further  necessary  for  it  to  determine 
to  what  extent  it  can  extend  aid,  for  its  resources  are  limited 
by  the  application  of  the  County  Budget  Law.  In  making  these 
determinations,  the  county  court  would  be  acting  judicially, 
and  even  though  Its  Judgment  were  erroneous,  there  would  be  no 

personal  liability  on  the  members  of  the  county  court. 

■* 

In  the  case  of  Pike  v.  Megoun,  44  Mo,  491,  the  court  said 
at  1.  c,  494-497* 


’•This  was  an  action  by  plaintiff 
against  the  defendants,  as  registra- 
tion officers  within  and  for  Ralls 
county,  for  refusing  to  register  plaintiff 
as  a legally  qualified  voter.  The 
petitioner  avers  that  prior  to  the 
general  election  in  1866  the  plain- 
tiff was  a resident  of  said  eounty, 
and  had  been  for  many  years  previous 
thereto*  that  he  was  legally  qualified 
and  entitled  to  be  a voter  there injj 
that  he  book  and  subscribed  the  oath 
of  loyalty  prescribed  by  the  consti- 
tution of  this  State,  and  in  all  res- 
pects complied  with  the  requirements 
of  tne  law,  and  that  his  qualification 
as  a voter  was  well  known  to  each  and 
all  of  the  defendants  at  that  time; 
but  that  said  defendants,  ’conspiring 
together  to  eheat  and  defraud  plaintiff 
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out  of  his  right  to  exercise  the 
elective  franchise,  knowingly,  will- 
fully, corruptly,  and  unlawfully, 
jointly  and  severally,  did  refuse  and 
exclude  the  name  of  plaintiff  as  a 
qualified  voter,  and  refused  to  register 
him,  or  suffer  him  to  be  registered 
as  such,” 

"To  this  petition  there  was  a demurrer, 
assigning  as  grounds  of  objection  that 
the  defendants,  in  their  capacity  of 
registration  officers,  acted  Judicially, 
and  were  not  responsible  in  a civil 
proceeding.  There  was  judgment  for 
defendants  on  the  demurrer  in  the  Cir- 
cuit Court,  which  was  affirmed  by  a 
division  of  the  judges  in  the  District 
Court* 

* 

"The  question  presented  is  one  of  con- 
siderable embarrassment,  on  account  of 
the  multiplied,  various,  and  conflict- 
ing opinions  which  have  been  entertained 
concerning  ministerial  and  judicial  acta. 
The  proposition  is  undoubted,  that  where- 
ver duties  of  a judicial  nature  are  im- 
posed upon  a public  officer,  the  due 
execution  of  which  depends  upon  his  own 
judgment,  he  is  exempt  from  all  responsi- 
bility by  action  for  the  motives  which 
influence  him  and  the  manner  In  which 
such  duties  are  performed.  If  corrupt 
or  willful,  he  may  be  impeached  or  indict- 
ed, but  he  can  not  be  prosecuted  by  an 
individual  to  obtain  redress  for  the 
wrong  which  may  have  been  done, 

"in  all  the  cases,  the  rule  is  nowhere 
better  laid  down  than  by  Pox,  J,,  in 
Tanffe  v,  Downes,  3 Moore,  P,  C,  51, 

’The  principle  at  law,’  he  said,  ’of  ex- 
emption from  being  sued  for  matters  done 
by  judges  in  their  judicial  capacity,  is 
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of  great  Importance.  It  is  necessary 
to  the  free  and  impartial  administra- 
tion of  justice  that  the  persons  admin- 
istering it  should  be  uninfluenced  by 
fear  and  unbiassed  by  hope*  Judges  have 
not  been  invested  with  this  privilege 
for  their  own  protection  merely;  it  Is 
calculated  for  the  benefit  of  the  people, 
by  Insuring  to  them  a calm,  steady,  and 
Impartial  administration  of  justice;  It 
is  a principle  coeval  with  the  law  of 
the  land  and  the  dispensation  of  justice 
in  this  country,  and  Is  founded  on  the 
very  framework  of  the  constitution*  It 
is  to  be  met  with  In  the  earliest  books 
of  the  law,  and  has  been  continued  down 
to  the  present  time  without  one  authority 
or  dictum  to  the  contrary.  I think  my- 
sel'f  'called  upon  In  assertion  of  this 
principle,  so  vitally  necessary  to  the 
administration  of  justice,  to  maintain 
it  in  such  a manner  as  may  be  necessary 
to  give  It  full  effect  and  operation; 
still,  however,  not  trenching  in  any 
manner  on  the  rights  of  the  subject, 
w I eh  this  principle  is  Intended  to 
protect  — not  to  injure  or  infringe  — 
it  appears  to  be  most  necessary  that  a 
judge  administering  justice  shall  not 
be  liable  to  answer  for  acts  done 
judicially  by  him,  by  the  way  of  action 
or  prosecution.  They  are  only  answer- 
able  for  their  judicial  conduct  in  the 
high  court  of  Parliament;  ai d without 
the  existence  of  this  principle  it  is 
utterly  impossible  that  there  could  be 
such  a dispensation  of  justice  as  would 
have  the  effect  of  protecting  the  lives 
or  property  of  the  subject.  A judge 
must  — a judge  ought  — to  be  uninfluenced 
by  any  pe  rsonal  consideration  whatever 
operating  on  his  mind  when  he  is  hearing 
a discussion  concerning  the  rights  of 
contending  parties;  otherwise,  instead 
of  hearing  them  abstractedly,  a considerable 
portion  of  his  attention  must  be  devolved 
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to  himself.  There  is  something  so 
monstrous  in  the  contrary  doctrine 
that  it  would  poison  the  very  source 
of  Justice,  and  introduce  a system 
of  servility  utterly  inconsistent 
with  the  constitutional  independence 
of  the  judges  — an  independence  which 
it  has  been  the  work  of  ages  to 
establish  — and  would  be  utterly  in- 
consistent with  the  preservation  of 
the  rights  and  liberties  of  the  sub- 
ject, * 

"In  a very  recent  case  in  the  Supreme 
Court  of  the  United  States  (Randall  v. 
Brigham,  7 Wall.  523),  it  was  declared 
to  be  the  established  law,  and  as  the 
result  of  the  authorities,  that  judicial 
officers  are  exempt  from  liability  in  a 
civil  action  for  their  judicial  acts 
done  within  their  jurisdiction,  and 
judges  of  superior  or  general  authority 
are  exempt  from  such  liability,  even 
where  their  judicial  acts  are  in  excess 
of  their  jurisdiction,  unless,  perhaps, 
where  the  acts  in  excess  of  their  juris- 
diction are  done  maliciously  or  corruptly. 

"An  action,  then,  does  not  lie  against 
judges  or  magistrates,  or  persons  acting 
•judicially  in  a matter  within  the  scope 
of  their  jurisdiction,  however  erroneous 
their  judgment  or  corrupt  and  malicious 
their  motives.  (Cases  supra,  also.  Stone 
v.  Graves,  8 Mo,  148j  Yates  v,  Lansing, 

5 Johns.  282 j 9 Johns,  395 j Cunningham  v, 
Bucklin,  8 Cow.  178j  Briggs  v.  Wardwell, 

10  Mass.  358 j Boswell  v.  Impey,  1 Barn.  & 
Cress,  169j  Phelps  v.  Sill,  1 Bay,  315.) 

But  there  is  a limit  to  this  judicial 
Immunity.  The  civil  remedy  depends  exclu- 
sively upon  the  nature  of  the  duty  which 
has  been  violated.  When  duties  which  are 
purely  ministerial  are  cast  upon  officers 
whose  chief  functions  are  judicial,  and  the 
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ministerial  duty  Is  violated,  the 
officer,  although  for  most  purposes  a 
judge,  is  still  civilly  responsible 
for  such  misconduct.  (Wilson  v.  The 
Mayor,  etc,,  1 Den.  599}  Rochester 
White  Lead  Co.  v.  City  of  Rochester, 

3 Comsfc*  463)  And  the  same  rule  ob- 
tains where  judicial  functions  are 
east  upon  a ministerial  officer.  But 
to  render  a judge  acting  in  a minis- 
terial capacity,  or  a ministerial 
officer  acting  in  a capacity  in  its 
nature  judicial,  liable,  it  must  be 
shown  that  his  decisions  were  not 
merely  erroneous,  but  that  he  acted 
from  a spirit  of  willfulness,  corrup- 
tion, and  malice}  in  other  words,  that 
his  action  was  knowingly  wrongful,  and 
not  according  to  his  honest  cpnvietions 
in  respect  of  his  duty*  (Reed  v.  Con- 
way, 20  Mo,  22}  Caulfield  v.  Bullock, 

18  B.  Monr.  494).*  #*•»•**#  " 


In  the  case  of  Wood  v.  Boone  County,  133  N.  W.  377, 
at  1.  c*  380-1,  the  court  saldx 


."It  is  a general  rule  that,  where  a 
governmental  duty  rests  upon  a state 
or  any  of  Its  Instrumentalities,  there 
Is  absolute  Immunity  In  respect  to  all 
acts  or  agencies.  Seeks  v.  Dickinson 
County,  supra.  In  this  case  It  is 
saidt  ’In  so  far  as  a municipality 
undertakes  the  duty  of  making  and  en- 
forcing quarantine  regulations  and  other 
laws  for  the  promotion  of  the  public 
health.  It  is  performing  governmental 
functions,  and  Its  officers  are  not 
agents  for  whose  actions  or  inaction  it 
Is  liable,  unless  such  liability  Is  Im- 
posed by  its  charter  or  by  the  laws  of 


Hon,  Clyde  E,  Combs 


(16) 


June  18,  1941 


V 

the  state  under  which  it  exists, 

* ■&  # The  remaining  question  is 
whether  the  members  of  the  local 
board  of  health  are  individually 
liable  for  the  loss  of  the  plain- 
tiff's  crops.  The  statute  makes  it 
the  duty  of  the  health  officers  to 
quarantine  against  all  "infectious 
or  contagious  diseases  dangerous  to 
the  public,"  and  it  cannot  well  be 
questioned  that  the  defendants  were 
acting  within  their  scope  of  duty  as 
such  officers,  and  that  in  establish- 
ing the  quarantine  they  were  acting 
in  a quasi  judicial  character.  They 
were  vested  with  the  power  to  deter- 
mine whether  an  infectious  or  con- 
tagious disease  existed  in  the  appel- 
lant's family,  and,  if  found  to 
exist,  their  duty  under  the  statute 
required  them  to  take  proper  steps  to 
prevent  its  spread,  and,  had  they 
neglected  to  do  so,  they  would  have 
been  culpable  in  a high  degree.  They 
were  therefore  acting  judicially,  and 
it  is  the  general  rule  that  officers 
so  acting  are  not  liable  for  injuries 
which  may  result  from  such  acts  per- 
formed in  the  honest  exercise  of  their 
judgment,  however  erroneous  or  mistaken 
the  action  may  be,  provided  there  be  no 
malice  or  wrong  motive  present,*  See, 
also,  McFadden  v.  Town  of  Jewell,  119 
Iowa,  324,  93  N,  W,  302,  60  L.R.A,  401, 

97  Am,  St.  Rep.  321,  As  supporting  the 
same  proposition,  see  Ogg  v.  Lansing, 

35  Iowa,  495,  14  Am,  Rep,  499;  Kincaid 

V.  Hardin  Go.,  53  Iowa,  431,  5 N.  W.  589, 

36  Am,  Rep,  236;  Calwell  v,  Boone,  51 
Iowa,  687,  2 N*  W,  614,  33  Am,  Rep,  154; 
Saunders  v,  Fti  Madison,  111  Iowa,  103, 

82  N.  W,  428;  Lahner  v.  Williams,  112 
Iowa,  428,  84  N,  W,  507;  Easterly  v,  Irwin, 
99  Iowa,  696,  68  N,  W,  919,  A great  num- 
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ber  of  cases  announcing  the  same 
rule  are  to  be  found  in  28  Cyc*  pp. 
1305,  1306.  Some  cases  seem  to  make 
an  exception  where  the  county  under- 
takes to  furnish  relief,  and  in  doing 
so  negligently  fails  to  use  proper 
and  necessary  care.  Such  an  exception 
seems  to  be  made  in  Meier  v,  Paulus, 

70  Wis.  165,  35  N.  W.  301,  But  the 
contrary  rule  was  announced  in  Lexing- 
ton v.  Batson,  118  Ky,  489,  81  S.  W. 
264}  Twyman  v.  Frankfort,  117  Ky.  518, 
78  3.  W.  446,  64  L.R.A.  572}  Richmond 
v.  Long,  17  Or at.  (Va.)  375,  94  Am, 
Dec,  461.” 


In  the  case  of  Hssery  v.  Haynes,  127  S.  W.  (2d)  410, 
at  1,  e.  416-17,  the  court  saidt 


•'While  our  county  and  probate  courts 
are,  generally  speaking,  courts  of 
limited  jurisdiction,  yet,  as  said  In 
State  v.  Fulton,  152  Mo.  App.  345,  348, 
133  S,  W,  95,*  96,  the  case  of  Johnson 
v.  Beazley,  65  Mo,  250,  27  Am.  Rep, 

276,  (overruling  some  prior  decisions), 
announced  the  principle  that  ’while 
the  probate  and  county  courts  are  courts 
of  limited  jurisdiction  and  their  power 
to  act  Is  provided  by  fche  statute,  yet 
as  to  such  matters  as  the  statute  places 
exclusively  within  their  jurisdiction 
they  stand  on  the  same  footing  as  courts 
of  general  jurisdiction,  and  the  same 
presumptions  are  to  be  indulged  In 
favor  of  the  regularity  of  their  pro- 
ceedings and  the  validity  of  their 
judgments  and  orders  in  relation  to  the 
matters  exclusively  confided  to  their 
jurisdiction  as  are  indulged  In  favor 
of  the  judgments  and  orders  of  a court 
of  general  jurisdiction.  This  case  has 
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been  cited  and  the  principle  therein 
announced  approved  in  all  the  later 
cases  in  this  state,  Lesloge  v*  Tucker, 

196  Mo.  587,  601,  94  S.  W.  283,  and 
cases  citedj  Ancell  v.  Bridge  Co,, 

223  Mo.  209,  227,  122  S.  W,  709,* 

The  opinion  of  the  Springfield  Court 
of  Appeals  in  State  v.  Pulton,  supra, 
was  adopted  by  the  St,  Louis  Court  of 
Appeals,  184  S.  W.  938, 

MIn  Desloge  v.  Tucker,  supra,  196  Mo. 
loc.  cit.  601,  94  S.  W.  16c.  cit,  286, 
it  is  said  that,  ’though  probate  courts 
are  courts  of  limited  jurisdiction, 
yet,  moving  in  the  orbit  of  their  con- 
stitutional and  statutory  powers,  in 
the  administration  of  estates,  they  are 
not  inferior  courts,  and  the  same  liberal 
presumptions  and  intendments  jare  indulged 
to  sustain  their  proceedings  and  juris- 
diction (attacked  collaterally)  as  are 
indulged  in  behalf  of  other  courts  of 
record.*  S©©  also,  to  like  effect, 

Brawford  v.  Wolfe,  103  Mo.  391,  395, 

15  3.  W.  426.. 

wIn  the  matter  of  examining  into  and 
determining  the  question  whether  plaintiff 
.should  be  committed  to  the  hospital  the 
county  court  had  jurisdiction  of  the 
subject  matter.  The  statute  gave  it 
jurisdiction  of  that  class  of  cases  and 
a written  statement,  as  provided  by 
statute,  had  been  filed  invoking  its 
action  in  the  particular  case.  It  had 
to  determine  that  notice  had  been  served 
upon  her  before  it  could  render  judgment 
against  her.  In  doing  so  it  acted  judicially. 
’The  first  question  to  be  decided  by  any 
court  in  any  case  is  whether  or  not  it 
has  jurisdiction  in  point  of  fact.* 

Bealmer  v,  Hartford  Fire  Ins.  Co.,  281 
Mo*  495,  501,  220  S,  W.  954,  956,  See, 
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also,  Mahon  v.  Fletcher’s  Estate, 

Mo,  App,  , 245  S,  W,  372 ; Hadley  v, 
Bernero,  103  Mo*  App.  549,  78  S,  V/, 

64;  Dowdy  v*  Wamble,  110  Mo*  280, 

19  S.  W*  489.  In  State  v.  Baty,  166 
lo.  561,  66  S*  W*  428,  it  is  said* 

’Every  presumption  will  be  indulged 
in  favor  of  the  correctness  of  the 
action  of  a court  of  general  juris- 
diction, and  that  it  proceeds  by 
right  and  not  by  wrong.  (Citing 
cases.)  If  the  record  is  silent 
about  a matter  necessary  to  confer 
Jurisdiction,  or,  more  properly,  to 
cause  it  to  attach  in  the  particular 
instance,  the  existence  of  such  matter 
(nothing  appearing  of  record  to  the 
contrary)  will  be  presumed,1  And  to 
the  same  effect  see  Hadley  v,  Bernero, 
supra,  where  the  record  was  silent 
as  to  finding  of  a fact  necessary  to 
give  the  circuit  court  appellate  juris- 
diction but  the  court  retained  and 
decided  the  case* 

"It  is  not  shown  that  the  county  court 
made  a record  showing  that  it  found 
notice  had  been  given  and  it  did  not 
so  state  in  its  judgment*  The  statute 
did  not  provide  that  such  fact  should 
be  stated  in  the  judgment  or  order  re- 
quired to  be  entered  of  record.  But 
since  such  finding  or  determination  was 
necessary  before  the  court  cotild  proceed 
to  final  Judgment  against  plaintiff  we 
think,  in  the  light  of  the  principles 
enunciated  in  the  cases  we  have  cited 
above,  the  presumption  must  be  indulged 
that  it  did  so  determine.  In  so  deter- 
mining it  erred,  because  the  notice  was 
not  legally  served,  but  it  was  an  error 
made  in  the  exercise  of  a judicial  func- 
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tion,  for  which  the  judges  cannot,  on 
well  settled  principles  of  law,  be 
held  liable  in  damages*" 


CONCLUSION. 


It  is  the  conclusion  of  this  Department  that  in  caring 
for  poor  persons  county  courts  may  furnish  medical  and  surgi- 
cal  attention  and  are  not  limited  to  that  which  may  be  pro- 
cured in  their  own  bounty;  that  in  determining  the  necessity 
for  medical  or  surgical  treatment,  and  the  qualifications  of 
a person  to  receive  It,  the  county  court  acts  judicially  and 
would  not  be  liable  if  there  was  an  erroneous  judgment. 


Respectfully  submitted. 


W,  0.  JACKSON 

Assistant  Attorney  General 

APPROVED* 


VAlfe  C.  THURLQ 

(Acting)  Attorney  General 
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Hon.  V*  0*  Coltrana,  Jr 
Assistant  Prosecuting  A 
County  of  Greene 
Springfield,  Missouri 


Dear  Sir* 


This  will  acknowledge  your  letter  of  recent  date, 
requesting  an  opinion  from  this  department  on  the  follow* 
ing  facts* 

HI  would  like  to  obtain  an  opinion  from 
your  office  on  a question  that  has  arisen 
in  Greene  County,  Missouri,  in  regard  to 
Idle  sale  of  land  by  the  County  Collector 
for  delinquent  taxes.  The  County  Collector 
of  said  county  sold  certain  land  for  delin- 
quent taxes,  interest,  ate.,  under  the 
provisions  of  Section  11130  R.  S.  Mo.  1939; 
said  sale  being  a *third*  sole;  said  Col- 
lector thereupon  executed  and  delivered  to 
the  purchaser  of  the  land  a deed  similar 
in  form  to  the  one  enclosed  herewith. 

"Honorable  Guy  Kirby,  Judge  of  the  Circuit 
Court  of  Greene  County,  Missouri,  recently 
held  that  the  aforesaid  deed  did  not  convey 
title  to  the  purchaser  for  the  reason  that 
the  Collector  of  Greene  County,  Missouri, 
was  the  grantor  in  said  deed  instead  of  the 
State  of  Missouri;  that  the  Collector  had 
no  title  to  convey,  and  that  said  deed 
should  be  made  in  the  name  of  the  State  of 
Missouri,  Section  1115Q  R.  &,  Mo.  1939 


FILED 
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sets  out  a form  for  & deed,  by  the  County 
Golleetor,  which,  form  names  the  State  of 
Missouri  aa  party  of  the  first  part,  or 
grantor* 

*fhe  question  that  has  arisen  and  which 
la  presented  to  your  office  for  an  opinion 
As  whether  or  not  the  County  Collector  can 
execute  deeds  in  the  asm©  of  the  State  of 
Klesourl  correcting  deeds  that  hare  hereto* 
fore  been  executed  end  delivered  wherein 
the  Collector  was  the  grantor  instead  of 
the  State  of  Missouri*  Numerous  requests 
have  been  made  to  the  Collector  asking  for 
aorrection  of  deeds,* 


The  authorities  which  you  have  sited  in  your  request 
Sustained  the  proposition  that  a collector  $*y  execute 
and  issue  a deed  of  correction  in  cases  where  the  original 
deed  for  delinquent  lands  sold  for  taxes  Is  incorrect* 
These  authorities  are  stated  as  follows* 

*lt  Is  the  general  rule  that  after  the 
execution  of  a tax  deed  which  is  irregular 
or  does  not  conform  in  its  recitals  to  the 
facts,  as  exhibited  by  the  tax  records, 
another  deed  conforming  to  the  facts  and 
regular  upon  Its  face  may  be  executed  and 
will  be  valid*" 

Ann*  Gas.  1912  B,  page  952* 

*When  there  has  been  a sale  for  nonpayment 
of  taxes  carried  out  in  accordance  with  law, 
and  all  the  conditions  have  been  complied 
with  so  as  to  entitle  the  purchaser  to  a 
deed  of  the  premises,  the  power  of  the 
collector  to  execute  and  deliver  a valid 
deed  is  not  exhausted  by  the  execution  and 
delivery  of  an  invalid  one,  and  if  the  deed 
first  delivered  is  defective  and  Invalid, 
the  collector  may  execute  and  deliver  a sub- 
stitute deed,  which,  if  drawn  up  in  accord- 
ance with  the  statutory  requirements,  will 
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be  as  affective  to  pass  the  title  as  If 
the  prior  Invalid  deed  had  never  been 
delivered*  She  length  of  time  that  has 
elapsed  since  the  first  deed  was  issued 
does  not  affect  the  right  to  issue  a 
second  one,* 

26  B*  0*  L*,  Sec*  379,  p.  42. 

•Although  there  is  authority  to  the  contrary, 
it  seems  to  be  the  general  rule  that  the 
power  vested  In  an  officer  to  execute  a tax 
deed  la  not  exhausted  until  a deed  is  made 
in  compliance  with  the  law,  and  the  making 
of  an  insufficient  deed  does  not  exhaust 
his  power  where  the  facts  exist  upon  which 
a valid  deed  may  be  made,  Thus  a treasurer 
or  collector  -who  has  made  a tax  deed  ao 
irregular  or  Imperfect  as  not  to  pass  title 
may,  where  the  law  has  been  substantially 
complied  with,  execute  a second  or  other 
deed  correct  In  fact  and  regular  in  form  so 
as  to  invest  the  purchaser  with  the  legal 
title,  and  if  he  refuses,  he  may  be  compelled 
to  do  ao  by  mandamus  * But  this  authority 
cannot  be  used  to  cure  defects  in  the 
anterior  proceedings  or  misstate  the  prior 
proceedings,  nor  can  a second  or  other  deed 
so  operate  as  to  divest  rights  which  have 
accrued  prior  to  its  execution*” 

61  C*  1*  Sec.  1870,  p*  1333* 

"Bven  where  no  proper  deed  was  made  in  . 
pursuance  of  the  tax  sale,  the  owner  of  the 
lend,  made  a defendant  in  the  tax  stilt,  and 
his  heirs  after  his  death  are  required  to 
take  notice  of  the  tax  suit  and  sale;  and 
where  they  have  made  no  improvements  or  ex- 
pended any  money  on  the  land,  and  the  grantees 
of  the  purchaser  at  the  tax  sale  have  taken 
possession  by  authority  of  that  sale,  they 
are  entitled  to  a corrected  deed  from  the 
ex- sheriff  twenty- three  years  after  the  sale*” 


Hon* 
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La  the  ease  of  Smith  v*  Vickery,  255  Ho*  413,  1*  c* 
422,  the  courts  in  passing  on  the  authority  of  the  Sheriff 
to  execute  an  amended  deed*  said* 


•yiaintiffo*  main  objection  to  the 
amended  sheriff*  s deed  is  that  it 
was  not  made  under  an  order  of  court 
and  was  not  made  timely  j that  it  was 
Invalid  because  made  nearly  twenty* 
three  years  after  the  tax  sale  took 
place*  To  the  first  of  these  proposi- 
tions, we  will  say  that  an  ex-sheriff 
la  not  required  to  obtain  an  order  of 
court  before  he  makes  an  amended  deed 
to  land  which  he  has  sold  while  in 
office*  In  making  such  amended  deed, 
he  proceeds  under  authority  derived 
from  the  common  law*  to  complete  and 
make  effective  acts  which  he  began'  or 
attempted  to  perform  while  in  office, 

C Quark-  Land  and  Lumber  Company  v*. 

Vf..yranksf,.  166  Ho,.  675*  Xi  e*  689«> 

“No  sufficient  reason  1ms  been  shown 
in  this  ease  why  Bx- Sheriff  Scott 
should  not  have  made  the  amended  deed 
twenty-three  years  after  the  sale  on 
which  said  deed  is  based*  » ->*»■*  e** 


CONCLUSION 


We  are,  therefore,  of  the  opinion  that  the  county 
collector  may  execute  correction  deeds  in  the  name  of  the 
State  of  Missouri  for  deeds  which  have  heretofore  been 
executed  and  delivered,  wherein  the  collector  was  the 
grantor  instead  of  the  State  of  Missouri  by  the  collector, 
etc* 

In  view  of  the  fact  that  some  authorities  which  we 
will  cite  hereafter  may  not  have  been  called  to  the  atten- 
tion of  the  court  on  the  question  of  the  sufficiency  of 
the  deed  which  the  collector  has  executed  for  delinquent 
lands  sold  for  taxes,  we  submit  the  following  authorities 
and  statements  • The  granting  clause  in  the  collector*  s 
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deed  for  lend, a sold  for  delinquent  taxes  At  the  third 
sale  does  hot  follow  the  fora  of  the  granting  olau.se 
which  was  proscribed  by  the  general  Assembly  for  the 
collector  to  use  in  cases  where  lands  aresold  at  the 
first  Sale*  Section  I11S0  R*  S«  Mo*  2939+ 

topafehtly  the  oireult  court  took  the  view  that  any 
deed  the  eoiliotor  issues  for  delincEueht  lends  sold  for 
taxes  should  eontain  this  same  language  showing  that  the 
deed' WOO  made  in  the  name  of  the  State  of  Missouri  be~ 
Sense  of  the  language  contained  in  Section  11149  R«  S*  Mo 
1939  which  provides  * in  part*  as  follows* 

O .the  collector  of  the  county 
In  idiich  the  sale  of  stud*  lame  took 
place  shall  execute  to  the  purchaser, 
his  heirs-  or  assigns*  in  the  name  .of 
- -$9^  d;'^w^ia»oe'df 

estate  so  sold*  which  shall  rest  in  - 
'.v^the  grantee  an  absolute  estate  in  fee 
simple*  ease-  £**■ 


However*  Section  11150  S,  S*  Mo*  1939  would  indicate 
that  the  county  eolleotor  execute  this  deed*  Referring 
to  the  deed  this  section  reads*  in  part*  as  follows* 


"Such  conveyance  shall  be  executed  by 
the  county  eolleotor*  under  hia  hand 
and  seal*  witnessed  by  the  county  clerk 
end  acknowledged  before  the  county 
recorder  or  any  other  off  leer  authorised 
to  take  acknowledgments  * e i ;»  coo  »* 

"therefore,  this  indenture,  made  this 
;.■* -+m»m  day  of  19  * 

between  the  Stats  of  Missouri*  by  C«  33*, 
collector  of  said  county*  of  the  first 
part*  and  the  said  A*  B**  of  the  second 
part*  e »•  e « e * * e e #■  e- e e e e e e, 

f State  of  Missouri*  ******  County*  as* 
Before  me*  the  undersigned* 

**  * # * -0  ♦ ♦ jt  in  and  for  said  county*  this 
day*  personally  cams  the  above-named  0,33** 
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collector  of  said  county,  and  acknowledged 
that  be  executed  the  foregoing  deed  for 
the  uses  and  purposes  therein  mentioned, 
in  Witness  Whereof,  X have  hereunto 
set  my  hand  end  seal  this  ,**.»••*  day  of 
*,**♦»*.***■* *»  *,.  19,,.***  - (L.s. } * 

Section  11151  H,  S,  Mo,  1939  authorises  a variation 
in  the  form  of  the  deed  referred  to  in  Section  11150,. 
supra,  Shis  section  reads,  2n  part,  as  follows  i 


*In  case  c ircucia  tances  should  exist  re- 
quiring any  variation  from  the  foregoing 
form,  in  the  recital  part  thereof*  the 
necessary  change  shall  he  made  by  the 
county  collector  executing  such  deed* 
said  the  same  shall  not  he  vitiated  by  any 
Such,  change,  provided!  the  substance  he 
retained*  * * * * o* 


100  case  of  the  failure  of  the  General  Assembly  to 
prescribe  a form  of  deed,  then  the  "four  corners"  rule 
of  construction  is  applicable  to  a tax  deed,  Robinson 
v*  Levy,  217  Ho*  498,  1*  c*  5B0* 

$he  question  as  to  who  should  convey  in  a tax  deed 
is  passed  on  in  the  case  of  Knox  v,  Huidekopsr,  21  Wls, 
534,  1,  ©,  535-6,  in  the  following  language  t 


"The  first  objection  is,  that  the  deed 
did  not  purport  to  be  signed  by  any 
officer  known  to  the  laws  at  the  date 
of  its  execution*  in  the  testatum 
clause  of  the  deed,  the  officer  describes 
Mmself  as  * the  clerk  of  the  county  board 
of  supervisors  of  the  county  of  Milwaukee,1 
and  signs  and  executes  the  deed  under  the 
corporate  seal  of  the  county,  as  1 clerk, 
board  of  supervisors,  Milwaukee  county. 
State  of  Wisconsin.*  How  it  is  claimed 
that  inasmuch  as  the  3d  sec,  of  ch.  129, 
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Lavs  of  1861*  declares  that  *the  county 
hoard  of  supervisors*  shall  he  a body 
corporate  known  by  sad  under  the  name  and 
style  of  the  county  hoard  of  supervisors 
‘naming  the  county V*  that  there  vas  no 
officer  as  ♦clerk*  board  of  super* 

* etc*#  arid  that  this  s&staice  In 
Ignat Ion  of  the  title  of  the  of  fleer 
renders  the  deed  Invalid#  We  consider  the 
objection  quit©  untenable*  Xa  the  law  of 


>9 


0 


prescribe a the  form  of  a 

'*  the  office  is  design 


as  *the  office  of  the  clerk  of  the 
county  hoard  of  supervisors  of  the  county 
-Of  t*  while  In  the  51st  section  the 

Officer  is  spoken  of  as  * the  clerk  of  the 
-OoNonty  hoard  of  supervisors**  and  ♦the 
clerk  of  the  board  of  county  supervisors.* 

The  6th  section  of  the  act  of  1861*  above 
referred  tc*  provides  for  ♦the  first 
election  for  clerk  of  the  hoard  of  county 
supervisors**  when  hut  a moment  before  the 
legislature  had  enacted  that  the  technical 
corporate  name  of  the  hoard  should  be  *tha 
county  hoard  of  supervisors  of  , *f 
From  these  instances*  and  mcaeroua  othe rs 
which  might  be  cited  from  our  statutes. 

If  necessary*  It  will  be  seen  that  no 
Certain  title  or  description  of  the  office 
of  the  clerk  la  given*  he  being  indiscriminate^ 
Xy  named  * clerk  of  the  ocunty  board  of 
supervisors*  * ♦clerk  of  the  board  of  county 
supervisors**  or  * clerk  of  the  board  of 
supervisors**  when  referred  to  by  the 
legislature.  Chapters  598  and  598*  Laws  of 
186 2 j chapters  290  and  292*  Laws  of  1863 j 
chapters  120  and  460*  Laws  of  1864 j chapters 
124  and  264*  Laws  of  1865*  Either  one  of 
these  descriptions  Is  sufficient  to  identify 
the  officer  sod  show  his  relations  to  the 
board*  and  we  think  fully  meets  the  require- 
ments of  the  law." 


Ihe  same  question  was  passed  on  by  the  Supreme  Court 
of  the  State  of  Hew  fork  based  upon  a statute  of  the  Laws 
of  Hew  York  for  1815*  at  page  517*  which  is  In  part  as 
follows* 
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**•  * * * the  comptroller  shall,  at  the 
aspiration  or  the  said  two  years,  exe- 
cute to  the  purchaser,  his  heirs  or 
assigns.  In  the  name  of  the  people  or 
■'  this  state,  a conveyance  of  the  lands 
So  sold,  which  conveyance  shall  vest  In 
the  person  or  parsons  to  whom  It  shall 
he  given,  an  absolute  estate  In  fee 
staple,  > * « o o,* 

Construing  said  section  the  court.  In  the  case  of  Bank 
of  Utica  v,  Mers ereau,  Hew  fork  Reports,  Barbour* a Chancery, 
Vol*  3,  at  page  576,  said* 


■'*£  do  not  agree  with  the  vice  chancellor 
that  the  comptroller*  s deed  la  void, 
either  as  to  its  form,  or  because  It  does 
not  specify  the  year  In  which  the  taxes 
were  laid  for  the  non-payment  of  which 
the  premises  were  sold*  The  provision  in 
the  revised  statutes  directing  the  comp- 
troller to  execute  a conveyance  of  the 
property  sold,  in  the  name  of  the  people 
of  the  state,  is  hot" "new,  but  was  contained 
Hn  the  revised  laws  of  1801  and  of  1813*  (1  Rev* 

haws  of  1801,  p*  555*  ■ 2 Rev*  Laws  of  1813* 
j>*  5171)  And  I believe  the  comptroller  * s deeds 
upon  tax  sales  have  been  in  the  same  form  In 
this  respect  under  all  of  these  laws*  They 
have  so  far  back  as  I have  examined,  which  is 
more  than  a quarter  of  a century*  And  thousands 
of  titles  now  depend  upon  conveyances  executed 
in  the  same  form  as  the  deed  in  this  ease* 

When  we  recollect,  too,  that  deeds  in  this 
form  have  been  executed  by  such  men  as  Chief 
Justice  Savage,  Mr*  justice  Mercy,  and  Silas 
Wright,  who  have  heretofore  filled  the  office 
of  comptroller,  and  probably  with  the  sanction 
of  the  several  distinguished  jurists  who  have 
from  time  to  time  occupied  the  station  of 
attorney  general  of  the  state,,  and  that  many 
recoveries  have  been  had  in  our  courts  upon 
such  deeds  without  objection,  it  Is  too  late 
to  pronounce  such  deeds  Invalid,  upon  a mere 
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technicality,  suggested  for  the  first 
time  by  the  counsel  for  the  complainants 
In  this  suit*  « * * o #*" 

la  the  case  of  Sheets  v*  Selden*  a Lessee*  69  U.  S, 
QS2,  % '*f.  8S5*  & question  very  similar  to  the  one  which 
is  raised  here  was  before  the  court  and  the  court  said* 


*yhe  objection  to  the  deed  of  the 
Ooy  emor  and  Auditor  la*  that  It  Is  not 
executed  In  the  name  of  the  State*  and 
does  not  cower  the  premises  In  eontro- 
iwray*. 

#Xt  Is  true  that  the  form  of  the  deed 
is  not  In  literal  compliance  with  tide 
language  of  either  of  the  lots  of  Indiana* 
It  Is  not  In  terms  between  the  State*  of 
the  one  part  and  the  assignee  of  the 
purchasers  of  the  property  of  the  other 
part;  but  it  shows  a completed  trans- 
action between  the  State  and  the  grantee 
named.  It  refers  to  the  Acts  of  the 
legislature  authorising  the  sale*  it 
seta  forth  a sale  made  pursuant  to 
their  provisions;  it  mentions  the  joint 
resolution  affirming  the  "sale;  and  It 
declares  that  the  Governor  and  Auditor* 

In  virtue  of  the  power  vested  in  them 
by  the  Acts  and  joint  resolution,  convey 
the  property  sold*  ’Being  all  the  right, 
title,  interest*  claim  and  demand  which 
the  State*  held  or  possessed  therein# 

"In  the  execution  of  this  Instrument 
the  Governor  and  Auditor  acted  offici- 
ally and  not  personally*  and  in  our 
Judgment  the  deed  was  sufficient  to 
pass  the  title  of  the  State  they  repre- 
sented. And  it  may  be  stated  generally 
that  when  a deed  is  executed,  or  a con- 
tract Is  made  on  behalf  of  a State  by 
a public  officer  duly  authorised,  and 
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tills  fact  appears  upon  the  face  of  the 
instrument.  It  Is  the  deed  or  contract 
of  the  State,  notwithstanding  that  the 
officer  may  be  described  as  one  of  the 
parties,  and  may  have  affixed  his  Indi- 
vidual name  and  seal*  * » * c * * * «* 


Xn  the  case  of  Crusen  v*  Stephens,  123  Mo,  337,  1*  c* 
347,  the  court  quoted  a deed,  which  did  not  mention  the 
State  of  Missouri,,  In  the  following  words  * 


’•♦Mow,  therefore.  In  consideration  of 
the  premises,  and  of  the  sum  of  $97  to 
mo,  tiie  said  sheriff.  In  hand  paid  by 
tiie  said  N*  0,  Crusen,  the  receipt 
whereof  I do  hereby  acknowledge,  and  by 
Virtue  of  the  authority  In  me  vested  by 
law,  I,  Gabs  w»  Cox,  sheriff  as  afore- 
said, do  hereby  assign,  transfer  and 
convey  unto  the  said  Hv  $•  Crusen  all 
the  above  described  real  estate  so 
stricken  off  and  sold  to  him  that  I 
might  sell  as  sheriff  as  aforesaid,  by 
virtue  of  the  aforesaid  judgment,  execu- 
tion and  notice* 

w*Ta  have  and  to  hold,  the  right,  title. 
Interest  and  estate  hereby  conveyed, 
unto  the  said  N*  G*  Crusen,  his  heirs 
and  assigns,  forever,  with  all  the 
rights  and  appurtenances  thereto  belong- 
ing* In  witness  whereof  ,*  etc," 


In  passing  on  the  sufficiency  of  said  deed,  the  court 

said* 


"It  Is  enough  to  say  that  we  regard 
the  terms  of  this  deed  as  sufficient 
to  transfer  to  plaintiff  the  Inter- 
ests of  the  defendants  in  the  tax  suit, 
under  the  statute  law  touching  the  form 
of  such  conveyance^,* 
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The  form  of  the  deed  for  the  collector  to  use  for 
sale  of  lands  sold  for  delinquent  taxes  at  a third  sale 
was  one  that  was  prescribed  and  approved  by  the  State 
Si»x  Commission  by  virtue  of  the  provisions  of  Section- 
J1164  R*  3,  Ho,  1939 • This  form  was  prescribed  by  the 
CemBdssion,  because  the  lawmakers  failed  to  prescribe 
’k  form  which  could  be  used  at  the  third  sale  of  lands 
offered  a ad  sold  for  delinquent  taxes* 

for  the  purpose  of  supporting  the  view  that  the 
Collector's  deed/ herein  referred  to*  camplles  with  the 
statute,  we  respectfully  submit  the  foregoing  authori- 
ties* : *7  • ' • • 


Respectfully  submitted, 


TYRE  W,  BURTON 
Assistant  Attorney  General 


APPROVED! 


(Aetihg)  Attorney-General 


TWB:LB 
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CRIMINAL  COSTS: 


The  State  is  only  liable  for  the  costs, 
including  transportation  to  the  Missouri 
Training  School,  in  juvenile  trials  on 
conviction  before  a jury,  plea  of  guilty, 
acquittal,  or  dismissal  under  the  general 
criminal  law,  where  the  punishment  is 
solely  imprisonment  in  the  state  peniten- 
tiary. 


November  10,  1941 


Hon,  Joe  W,  Collins 
Prosecuting  Attorney- 
Cedar  County 
Stockton,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
tinder  date  of  November  1,  1941,  which  is  as  follows: 


"We  have  a case  here  where  the  defend- 
ant was  charged  with  the  felony  of 
grand  larceny.  He  entered  a plea  of 
guilty  to  said  charge  and  the  court 
committed  him  to  the  Missouri  Training 
School  for  Boys, 

"Section  9004,  R,  S,  Mo.  1939,  would 
indloate  the  State  would  pay  the  costs 
of  transporting  the  child  to  said 
School.  Sec,  9698  defines  a delinquent 
child  as  including  a child  under  the 
age  of  seventeen  years  who  violates  any 
law  of  this  state, 

"State  ex  Rel.  Shartel  v.  Trimble  333 
Mo,  888  holds  that,  a child  proceeded 
against  in  Juvenile  court  whether  for 
misconduct  or  violation  of  a criminal 
statute,  must  be  adjudged  delinquent. 

"Where  a child  pleads  guilty  to  a 
charge  of  grand  larceny,  la  adjudged  d© 
linquent  and  committed  to  the  Missouri 
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Trainlng  School  would  the  State 
pay  the  costs  of  transporting  said 
child  to  said  school, w 


We  are  herein  enclosing  an  opinion  rendered  by  this 
office  on  September  2,  1938,  to  the  Honorable  Forrest 
Smith,  which  held  that  the  State  Is  only  liable  for  the 
costa  In  juvenile  trials  on  conviction  before  a jury, 
plea  of  guilty,  acquittal,  or  dismissal  under  the  general 
criminal  law,  where  the  punishment  is  solely  imprisonment 
in  the  state  penitentiary.  By  that  holding  it  was  to  the 
effect  that  the  conviction  must  be  under  the  general  crim- 
inal law  and  the  sentence  upon  a conviction  must  be  origi- 
nally in  the  penitentiary  or  the  acquittal  or  dismissal 
under  the  general  criminal  law  must  be  where  the  punishment 
is  solely  imprisonment  in  the  state  penitentiary.  We  believe 
the  above  opinion  answers  the  larger  part  of  your  request. 
But,  in  answering  the  last  paragraph  of  your  request,  referr- 
ing to  the  payment  of  costs  of  transportation  of  the  child 
to  the  Missouri  Training  School,  we  submit  the  following: 

Section  9004,  R.  S.  Mo.  1939,  reads  as  follows: 


”In  all  cases  of  conviction  of  felony, 
wherein  the  punishment  is  commitment 
to  the  Missouri  training  school  for 
boys,  the  coat  of  the  proceedings  and 
of  the  delivery  of  sueh  person  to  the 
Missouri  training  school  for  boys  shall 
be  paid  by  the  state;  and  in  all  cases 
of  misdemeanor,  wherein  the  punishment 
is  commitment  to  the  Missouri  training 
school  for  boys,  the  cost  of  the  pro- 
ceedings and  pf  phe  delivery  of  such 
person  to  the  Missouri  training  school 
for  boys  shall  be  paid  by  the  county  In 
which  the  conviction  is  had.  The  sheriff, 
marshal  or  other  person  charged  with  the 
delivery  of  any  person  to  the  Missouri 
training  school  for  boys  shall  be  allowed 
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the  necessary  traveling  expenses  of 
himself  and  such  person,  and  a per 
diem  of  two  dollars  for  the  time 
actually  occupied  in  talcing  such 
person  to  said  Missouri  training 
school  for  boys  and  in  returning 
therefrom,  to  be  paid  by  the  state 
or  county,  as  the  case  may  be,” 


The  language  in  the  above  section  is  unambiguous  and  does 
not  call  for  a construction.  It  specifically  states  that 
in  all  cases  of  conviction  of  felony,  where  the  punishment 
is  commitment  to'  'the  Missouri  Training  Sehool  for  boys, 
the  costs  of  the  proceedings  and  the  delivery  o£  such 
person  to  the  Missouri  Training  School  for  boys  shall  be 
paid  by  the  State,  It  also  provides  that  where  the  punish- 
ment in  a misdemeanor  case  was  a commitment  to  the  Missouri 
Training  School  for  boys,  the  costs  of  the  delivery  of  such 
person  to  the  Missouri  Training  School  for  boys  shall  be 
paid  by  the  county  in  which  the  conviction  is  had. 

It  Is  very  noticeable  in  Section *9004,  the  words  w con- 
viction of  felony*  is  used.  The  conviction  of  felony  should 
not  be  confused  with  delinquency  for  the  reason  that  delin- 
quency Is  more  in  the  nature  of  a civil  action  and  not  a 
criminal  action.  The  Supreme  Court  of  this  State  in  constru- 
ing the  juvenile  law  in  the  case  of  State  v.  Trimble,  63  S. 

W»  (2d)  37,  para.  2,  Said,  1,  c,  38: 


"The  Juvenile  Act,  article  8,  chapter 
125,  R,  S,  Mo.  1929  (section  14136  et 
seq.  (Mo,  St.  Ann,  Sec.  14136  et  seq.)), 
is  a complete  law  within  Itself,  deal- 
ing with  minora  under  the  age  of  seven- 
teen years.  The  purpose  of  the  Juvenile 
Law  Is  not  to  convict  minors  of  criminal 
acts,  but  to  safeguard  and  reform  children 
that  may  have  erred  and  have  been  declared 
delinquent  and  to  provide1  for  children 
that  may  he  declared  neglected.  For  a 
full  discussion  of  the  purposes  of  Juvenile 


/ 
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laws  see  Ex  parte  Janusaewskl 
(C.  C.)  196  F.  123}  31  C.  J.  1101, 

Sec.  226.  The  Juvenllle  Act  auth- 
orizes the  juvenllle  judge,  If  he 
deems  that  a child  is  not  a fit 
subject  to  be  dealt  with  In  the 
juvenile  court,  to  dismiss  the  pro- 
ceedings and  order  the  ehild  to  be 
prosecuted  under  the  general  law. 

Section  14163,  R,  S.  Mo.  1929  (Mo. 

St,  Ann.  Sec,  14163),  A minor  under 
the  age  of  seventeen  years  cannot  be 
convIcteT" of  a crime  in  a"  pr oceedlng 
In  a juvenile  court,  as  The  term  ^con- 
viction* is  understood  in  law.  State 
ex  rel.  v.  Walker  and  Ex  parte  Baas, 
supraj  State  v,  Naylor,  328  Mo,  335, 

40  S.  W.  (2d)  1079,  loc.  cit.  1082 
(6).  The  juvenile  court  can  only 
adjudge  a child  a neglected  child  or 
a delinquent  child.  The  two  terms 
have  a distinct  and  separate,  meaning 
under  the  Juvenile  Act.  A child  may 
be  of  good  character,  and  yet,  through 
no  fault  of  its  own,  be  declared  a 
neglected  child,  A delinquent  child 
means  one  who  has  been  guilty  of  viola- 
tions of  the* law  or  is  Incorrigible, 
vicious,  or  Immoral.  Section  14136, 

R.  S,  Mo.  1929  (Mo,  St.  Ann,  Sec.  14136)} 
Ex  parte  Naccarat,  328  Mo.  722,  41  S.  W. 
(2d)  176.  If  a child  is  proceeded 
against  as  a delinquent,  the  final  Judg- 
ment of  the  juvenile  court.  If  against 
the  child,  can  only  be  a judgment  de- 
claring it  to  be  delinquent*  It  is  im- 
material whether  the  misconduct  charged 
against  the  child,  by  the  Information, 
consists  of  violations  of  the  criminal 
statutes  or  of  conduct,  though  not  vio- 
lations of  the  law,  which  nevertheless 
renders  the  child  Incorrigible,  vicious. 
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or  Immoral*  In  either  case  the 
.judgment  must  pe" that  the  child  Is 
a delinquent » ”^he  Juvenile  court 
Then  has  the  authority  to  place 
the  minor  on  probation  or  in  some 
Institution  other  than  the  peniten- 
tiary. Section  14151,  R*  S.  Mo. 
1929  (Mo.  St.  Ann.  Sec,  14151) j Ex 
parte  Bass,  supra j 31  C.  J.  page 
1111,  Sec.  245 * n 


In  the  above  citation  the  court  specifically  held  that 
when  a minor  is  convicted  of  delinquency  It  Is  not  a con- 
viction as  generally  understood  In  law.  It  al3o  In  the 
same  paragraph  held  that  a child  may  be  convicted  of  delin- 
quency by  an  Information  and  the  verdict  should  declare  the 
child  to  be  a delinquent,  it  also  stated  that  it  was  im- 
material whether  the  misconduct  charged  against  the  child 
by  the  Information  consisted  of  a violation  of  the  criminal 
statutes  or  of  condudt,  though  not  a violation  of  the  law. 

It  held  that  in  either  case  the  judgment  must  be  that  the 
child  Is  a delinquent,  that  procedure "being  a Juvenile 
matter  where  the  child  is  not  tried  under  the  general 
criminal  statutes.  We  find  no  provision  allowing  a sheriff 
fees  for  the  transportation  of  a child  who  has  been  adjudged 
delinquent.  The  only  fee  allowed  for  the  transportation  of 
a child  to  the  Missouri  Training  School  is  when  the  child 
has  been  tried  and  convicted  under  the  general  crlmihal  law. 
Section  9004,  ‘supra,  contains  clear  and  unamb I guous  iahguag e 
and  there  Is  nothing  to  construe.  State  ex.  rel.  Jacobameyer 
v.  That chef,  92  S.  W.  (2d)  640,  338  Mo.  622, 


CONCLUSION. 


In  view  of  the  above  authorities  It  Is  the  opinion  of 
this  department  that  where  a child  pleads  guilty  under  the 
general  criminal  law  to  a charge  of  grand  larceny  and  Is 
committed  to  the  Missouri  Training  School  the  State  must  pay 
the  costs  of  transporting  the  child  to  said  school,  but  if 
the  child  pleads  guilty  to  an  information  not  under  the 
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general  criminal  law,  but  under  the  juvenile  law  which 
charges  him  with  delinquency,  even  though  the  information 
contains  a charge  under  the  general  criminal  law,  the  State 
is  not  liable  for  the  costs  of  transporting  said  child  to 
the  Missouri  Training  School. 

It  is  further  the  opinion  of  this  department  that  the 
State  is  liable  for  the  costs  of  transporting  a child  to 
the  Missouri  Training  School  where  he  is  convicted  before 
a jury  or  pleads  guilty  on  a criminal  charge,  is  sentenced 
to  the  penitentiary  and  his  sentence  commuted  to  the  Missouri 
Training  School;  or.  If  he  is  acquitted  or  the  charge  dis- 
missed under  the  general  criminal  law  where  the  punishment 
is  solely  imprisonment  In  the  State  penitentiary. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 


APPROVED x 


VAEE  C.  TIIURLO 
(Acting)  Attorney-General 
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ELECTIONS:  Failure  to  elect  County  Treasurer  at 

proper  time  does  not  create  vacancy''  and 
COUNT i TREASURERS:  incumbent  holds  office  until  successor 

is  elected  at  next  regular  election  and 
qualified. 


November  17,  1941 


L v 


Honorable  I'll  Ham  R.  Collinson 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Sir: 


Under  date  of  October  31,  1941,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


”0n  February  IP,  1941,  I requested 
an  opinion  from  your  office “in  re- 
gard to  the  County  Treasurer  of 
Greene  County,  Missouri.  This  re- 
quest was  later  withdrawn.  I would 
like  to  renew;  that  request  at  this 
time,  and  otjtain  an  opinion  from 
your  office, 

’’The  question  is  whether  or  not  the 
County  Treasurer  of  Greene  County, 
Missouri,  holds  office  until  the 
year  1944  at  which  time  there  will 
be  a general  election. 

’'The  County  Treasurer  of  Greene  County 
was  elected  in  the  year  1938,  under 
the  provisions  of  Section  13790  R,  S. 
Mo.  1939j  said  county  having  at  that 
time  a population  of  between  75,000 
and  90,000  Inhabitants.  At  the  last 
decennial  United  States  census, 

Greene  County  had  a population  of  over 
90,000  inhabitants. 
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"Section  13792  R.  a.  Mo.  1939  pro* 
vides  for  the  election  of  county 
treasurers  in  counties  of  40,000  or 
more  inhabitants,  except  counties 
of  75,000  to  90,000  inhabitants. 

This  section  provides  f or  t he  elec- 
tion of  a county  treasurer  in  said 
counties  in  the  general  election 
y9 ara. 

"Since  there  is  no  provision  for  the 
election  of  a county  treasurer  in 
Greene  County  in  the  year  1942,  on 
which  date  the  treasurer’s  term  ex- 
pires, the  question  will  arise  whether 
the  present  county  treasurer  holds 
over  until  the  general  election  in 
the  year  1944,  at  which  time  a treas- 
urer will  be  elected  under  the  pro- 
visions of  the  above-mentioned  Sec- 
tion 13792. 

"Section  13790  R.  S.  Mo.  1939  pro- 
vides that  the  county  treasurer 
’shall  hold  his  office  for  a term  of 
four  years,  and  until  his  successor 
is  elected  and  qualified,  unless  sooner 
removed  from  office,* 

"Article  14  o.f  Section  5 of  the  Missouri 
Constitution  provides: 

"’In  the  absence  of  any  contrary 
provision,  all  officers  now  or 
hereafter  elected  6r  appointed, 
subject  to  the  right  of  resigna- 
tion, shall  hold  office  during 
their  official  terms,  and  until 
their  successors  shall  be  duly 
elected  or  appointed  and  quali- 
fied.’ 

"Section  12820,  R.  S.  Mo.  1939  provides 
as  follows* 
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" * All  officers  elected  or 
appointed  by  authority  under 
the  law?,  of  this  state  shall 
hold  their  offices  until  their 
successors  are  elected  or  ap- 
pointed, commissioned  and 
qualified.1 

"In  46  C,  J,  page  968,  it  is  said: 

"*The  general  trend  of  deci- 
sions in  this  country  is  that, 
in  the  absence  of  an  express 
or  implied  constitutional  or 
statutory  provision  to  the  con- 
trary, an  officer  is  entitled 
to  hold  his  office  until  his 
successor  is  appointed  or  chosen 
and  has  qualified,' 

•4 

"In  Stst  e v.  Brown,  974  S,  W,  1,  c.  967, 
the  Court  says: 

'The  law  Is  well  settled  that, 

•vhere  q public  officer  Is  elec- 
ted or  appointed  to  hold  office 
for  a definite  'period,  and  until 
his  successor  Is  appointed  or 
elocted  and  qualified,  failure  to 
appoint  or  elect  a successor  at 
the  end  of  such  period  does  not 
work  a vacancy,  (Citing  cases). 

It  follows  that  the  incumbent 
properly  holds  until  his  successor 
Is  elected  or  appointed  and  quali- 
fied, and  It  Is  then  only  that  his 
term  expires,  ( Citjmg  cases).* 

See  also  Langston  et  al  vs  Howell 
County  79  S.  W.  (2)  99. 

"It  is  my  opinion  that  since  there  is  no 
provision  for  an  election  of  a County  Treas- 
urer In  this  county  In  the  year  1942,  the 
present  County  Treasurer  holds  over  under  the 
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provisions  of  the  constitutional  snd 
statutory  provisions,  supra,  as  a de 
jura  officer  until  his  successor  is 
chosailn  the  general  election. in  the 
year  1944," 


The  office  of  treasurer  for  the  various  counties  has 
been  created  by  the  General  Assembly  under  the  authority 
found  in  faction  14,  Article  IX  of  the  Constitution,  The 
acts  creating  the  office  and  providing  for  the  ate  ction 
of  such  officers  are  found  in  Article  VIII  of  Chapter  100, 

R.  f . 1939,  The  sections  of  the  statutes  which  are  per- 
tinent to  your  questions  are  Section  13791,  R.  S,  Missouri, 
1939,  which  created  the  office  of  treasurer  in  counties 
having  a population  of  75,000  inhabitants  and  less  than 

90.000  inhabitants?  Section  13790  which  provided  for  the 
election  of  a treasurer  in  counties  having  a population  of 
less  than  40,000  and  in  counties  having  a population  of 

75.000  and  not  more  than  90,000,  this  section  is  as  follows j 


n0n  the  Tuesday  after  the  first  Monday 
in  November,  1938,  and  every  four  (4) 
years  thereafter  there  shall  be  elected 
by  the  qualified  voters  of  the  several 
counties  in  this  state,  now  or  hereafter 
having  a population  of  less  than  40,000 
inhabitants  and  in  counties  having  a 
population  of  75,000  and  less  than  90,000 
inhabitants,  according  to  the  last  Decen- 
nial United  States  Census,  a county 
treasurer,  who  shall  he  commissioned  by  the 
county  court  of  his  county,  and  who  shall 
enter  upon  the  discharge  of  the  duties  of 
his  office  on  the  first  day  of  January 
next  succeeding  his  election,  end  shall 
hold  his  office  for  a term  of  four  (4) 
years,  and  until  $ls  successor  is  elected 
and  qualified,  unless  sooner  removed  from 
office:  Provided,  that  nothing  in  this 

section  sK all  apply  to  counties  und^r 
township  organization.” 
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And  Seotion  13792,  which  provides  for  the  election 
of  treasurers  in  counties  having  more  then  40,000  Inhabi- 
tants, This  section  is  as  follows : 


"On  the  Tuesday  after  the  first  Monday 
in  November,  1940,  and  every  four  (4) 
years  thereafter,  there  shall  be  elected 
by  the  qualified  voters  in  all  counties 
of  this  state,  now  of*  hereafter  having 
a population  of  40,000  or  more  inhabitants 
according  to  the  last  Decennial  United 
States  Census  (except  in  counties  hav- 
ing 75,000  and  not  more  than  90,000  in- 
habitants) and  in  all  counties  of  less 
than  40,000  inhabitants  if  under  town- 
ship organization,  a county  treasurer, 
who  shall  be  commissioned  by  the  county 
court  of  his  county,  aid  vho  shall  enter 
upon  the  discharge  of  the  dujties  of  his 
office  on  the  first  day  of  January  next 
succeeding  his  election,  aid  shall  hold 
his  office  for  a term  of  four  years, 
and  until  his  successor  is  elected  and 
qualified,  unless  sooner  removed  from 
offices  Provided,  that  in  countias  having 
adopted  or  that  shall  hereafter  adopt 
township  organization,  the  term  of  office 
of  said  treasurer  shall  be  extended  to 
the  first  day  of  April  next  after  the 
election  of  his  successor;  Provided, 
further,  that  the  present  county  treasurers 
shall  remain  in  office  until  their  successors 
are  elected  or  appointed  aid  qualified,  un- 
less sooner  removed  from  office," 


Section  5 of  Article  XIV  of  the  Constitution  pe  rtains 
to  the  term  of  Officers,  and  is  as  follows* 


"In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the 
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right  of  resignation,  shall  hold 
office  during  their  official  terms, 
and  until  their  successors  shall  be 
duly  elected  or  appointed  and  quali- 
fied. " 


This  section  recognizes  the  right  of  officers  to 
assign  and  authorizes  the  holding  over  of  an  officer  until 
his  successor  is  properly  chosen  and  qualifies  unless  there 
should  be  other  provision  definitely  prohibiting  or  restrict- 
ing any  holding  over*  And  in  the  section  of  the  statutes 
the  county  treasurer  is  authorized  to  hold  his  office  until 
his  successor  is  properly  chosen  and  qualified. 

In  1930,  in  accordance  with  the  provisions  of  Sec- 
tion 13790,  R*  S,  1939,  there  was  elected  for  Greene  County 
a treasurer,  vfrio  was  to  serve  for  four  years  from  the  first 
day  of  January  next  succeeding  his  election  and  until  his 
successor  is  elected  and  Qualified,  unless  sooner  removed 
from  office.  This  would  make  the  term  of  office  of  the 
present  treasurer  expire  December  31,  1942,  or  when  his 
successor  is  chosen  and  qualifies.  Since  the  election  of 
this  officer  the  population  of  Greene  County  has  increased, 
according  to  your  letter,  so  that  now  the  provisions  of 
Section  13792,  R.  S.  1939,  govern  the  election  of  a treas- 
urer in  Greene  County  and  his  term  of  office.  This  section 
directs  the  election  of  a treasurer  in  the  year  1940,  for 
a term  of  four  years  and  until  his  successor  Is  chosen  sad 
qualifies.  Your  letter  states  no  treasurer  was  elected  in 
Greene  County  in  the  year  1940.  No  treasurer  having  been 
elected  at  the  election  in  1940,  aid  the  county  having  a 
treasurer  who  was  elected  for  a term  of  four  years  and 
until  his  successor  is  elected  and  qualifies,  unless  sooner 
removed,  the  present  treasurer  will  continue  to  perforin  the 
duties  of  the  office  until  his  successor  is  elected  and 
qualifies,  or  until  he  is  removed  from  office  for  cause* 

In  the  early  case  of  State  ex  rel,  McHenry  v,  Jenkins,  43 
Mo,  261,  in  discussing  the  effect  of  not  holding  an  election 
the  Supreme  Court  said  at  1,  c,  264-265* 
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”If  the  constitution  is  to  be  followed, 
it  is  clear  that  ’clerks  of  all  courts 
of  record’  holding  office  under  the  con- 
stitution shall  be  elected}  that  the 
first  election  shall  be  in  1866;  and 
that  their  term  shall  be  four  years. 

The  constitution  found  in  existence 
clerks  in  every  county  whose  terms  under 
existing  law  expired  at  different  times. 

They  had  all  been  appointed  by  the 
governor  under  the  vacating  ordinance; 
and,  had  there  been  no  constitutional 
provision  on  the  subject,  elections  of 
their  successors  would  have  been  held 
for  some  in  1866,  some  in  1868,  and  some 
in  1870.  The  object  of  this  section 
of  the  constitution  was  to  establish  a 
uniform  rule  both  for  the  length  of  the 
term  and  its  commencement.  That  object 
could  not  have  been  secured  in  plainer 
language  than  that  used.  If1  the  Con- 
stitution controls  the  matter,  the  term 
of  Mr.  Vincent  expired  in  January,  1867, 
for  the  plain  reason  that  it  could  not 
extend  beyond  the  time  when  the  office 
must  be  filled  by  a new  election.  It  is 
claimed  that  the  constitution  does  not 
interfere  to  shorten  his  term,  aid  that 
he  holds  under  the  appointment  of  the 
governor  for  his  full  four  years.  This 
claim  cannot  be  set  up  except  upon  the 
hypothesis  that  the  ordinance  is  of  equal 
force  with  the  constitution,  aid  that  its 
provisions  cannot  be  changed  by  that  in- 
strument, which  wL  11  not  be  seriously  pre- 
tended. That  there  might  be  no  possibility 
of  cavil,  the  draughtsman  of  that  section, 
knowing  that  various  general  aid  local  laws 
of  the  State  had  provided  different  modes 
of  appointment,  length  and  commencement  of 
terms,  added  the  last  clause,  ’any  existing 
law  of  this  State  to  the  contrary  notwith- 
standing.1 We  hold,  then,  that  there  should 
have  been  an  election  to  fill  the  office  at 
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the  general  election  of  1866, 

”But,  as  there  fras  no  such  election. 

Is  there  a vacancy?  Or  If  not,^4io  Is 
the  present  clerk?  By  the  terms  of  the 
act  creating  the  Kansas  City  Common 
Pleas,  as  well  as  by  the  constitutional 
provision,  the  clerk  shall  hold  his  term 
until  the  election  and  qualification  of 
his  successor.  Thus  there  is  no  vacancy, 
and  Mr,  Vincent  holds  over, 

”In  delation  to  relator’s  second  claim, 
that  the  omission  to  hold  an  election 
in  1866  can  be  supplied  by  one  in  1868, 
we  can  only  say  that  it  is  a valid  one  if 
the  law  provides  for  any  such  election. 

But  he  has  failed  to  show  us  any  such 
provision,  and  it  would  be  difficult  to 
give  legal  validity  to  a volunteer  elec- 
tion, No  election  can  be  had  unless  pro- 
vided for  by  law.  As  the  law  mekes  no 
provision  for  the  election  of  clerks  In 
1868,  such  election  Is  wholly  void  and 
of  no  effect..  This  position  has  never 
been  questioned.  In  The  State  v,  Robinson, 
1 Kansas,  17,  a question  was  raised  as  to 
the  validity  of  an  election  for  governor, 
and  It  was  held  that  the  election  under 
consideration  was  not  provided  for  by  law, 
that  the  person  elected  could  not  take 
the  chair,  and  that  the  previous  governor 
should  hold  over  until  the  next  general 
election.  No  case  has  been  known  where 
a volunteer  election  has  been  held  valid, 
even  though  the  term  of  the  Incumbent  had 
expired, 

”The  writ  is  refused.  The  other  judges 
concur,” 
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And  in  the  case  of 'State  ex  inf.  v.  Lund,  167  Mo* 
228,  at  1,  c.  234: 


wIt  was  held  in  People  v.  Pieman, 

30  Barb.  193,  8 Abb.  Prac.  359,  and 
later  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Badger  v . United 
States  ex  rel.  Bolles,  93  U.  S.  599, 
that  by  the  common  law,  and,  in  most 
of  the  States,  when  the  term  of  office 
to  which  one  is  elected  or  appointed 
expires,  his  power  to  perform  his 
duties  ceases;  that  this  is  the  general 
rule. 

"In  this  State,  however,  if  the  common- 
law  rule  be  as  stated  in  Badger  v.. 

Bolles,  supra,  it  does  not  apply  with 
the  exceptions  as  to  Judicial  officers 
and  members  of  the  legislature,  and, 
in  the  absence  of  words  indicating  that 
the  officer  is  to  hold  over  until  his 
successor  is  elected  or  appointed  and 
qualified,  1 it  is  sometimes  a matter 
of  doubt  whether  or  :~ot  the  incumbent 
can  hold  over  ......  Sometimes, 

however,  vie  ere  words  of  holding-over 
import  are  omitted,  it  may  remain  doubt- 
ful whether  such  a right  was  intended  to 
be  conferred.  In  tffaich  case  the  preva- 
lent rule  of  construction  in  this  country 
appears  to  be  that  if  no  restrictive  words 
be  used,  no  terms  expressly  or  impliedly 
prohibiting  holding  over,  then  such  con- 
tinuance in  official  power  aid  life  is 
permissible  and  valid,  until  a successor 
be  chosen, * etc,  (State  ex  rel.  v.  Per- 
kins, 139  Mo,  106). 

"The  same  rule  is  announced  in  Dillon  on 
Municipal  Corporations  (4  3d.),  secs,  219 
220}  Tiedeman  on  Munic,  Corp.,  sec,  81} 
Mechem  on  Public  offices  and  officers. 
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sec*  397|  and  In  Throop  on  Public 
Officers,  secs.  323,  325, w 


The  above  case  was  one  involving  the  title  to  the 
office  of  comptroller  of  Kansas  City,  After  stating  the 
foregoing  rule,  the  court  held  certain  language  in  the 
City  Charter  to  be  restrictive  and  that  respondent  was 
not  entitled  to  the  office  because  of  such  restriction. 

And  in  the  case  of  State  ex  inf.  v.  Smith,  152  Mo. 
512,  where  the  Supreme  Court  sai$l  at  1.  c.  517: 


"The  appointment  of  defendant  by  the 
Judges  named  was  expressly  predicated 
upon  the  theory  that  a failure  to  elect 
a successor  to  Haughton  at  the  regular 
election  in  1898,  Ipso  facto,  created 
a vacancy  in  that  office,  tfhis  is  a 
misapprehension  of  the  law  in  this  State, 
Whatever  may  be  the  rule  in  other  States, 
under  their  constitutions,  and  statutes, 
it  has  been  the  settled  law  in  this  State 
ever  since  the  decision  in  State  v.  Lusk, 

18  Mo.  333,  that  the  failure  to  elect  a 
successor  to  an  office  at  the  regular  time 
for  holding  an  election  for  that  office,, 
does  not  create  a vacancy  in  such  office, 
and  does  not,  therefore,  authorize  any 
one  to  appoint  a successor,  and  that  if  a person 
is  so  appointed  as  such  successor  he  ac- 
quires no  title,  (State  ex  rel.  v.  Ranson, 

73  Mo.  1,  c,  91,  94  and  95:  State  ex  rel, 
v»  McCann,  81  Mo.  479}  State  ex  rel.  v. 

Manning,  84  Mo.  1.  c.  663}  State  ex  rel. 
v*  Smith,  87  Mo.  1.  c*  160}  State  ex  rel, 
v.  McCann,  88  Mo.  1,  c.  390}  State  ex  rel, 
v.  McGovney,  92  Mo.  1.  e.  430}  State  ex 
rel.  v,  Powles,  136  Mo.  1.  e,  381. )n 


Also  in  State  ex  inf.  Bulen  v.  Brown,  274  S,  W.  965, 
1.  c.  967: 
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"The  lew  Is  well  settled  that,  ere 
a public  officer  is  elected  or  ap- 
pointed to  hold  office  for  a definite 
period,  and  until  hie  successor  is 
appointed  or  elected  and  qualified, 
failure  to  appoint  or  elect  a successor 
at  the  end  of  such  period  does  not 
work  a vacancy.  State  ex  rel*  Lusk, 

18  Mo.  333}  State  ex  rel.  Stevenson, 
v.  Smith,  87  Mo,  158.  It  follows  that 
the  incumbent  properly  holds  until  his 
successor  is  elected  or  appointed  and 
qualified,  and  it  Is  then  only  that 
his  term  expires.  State  ex  rel.  Robin- 
son v.  Thompson,  38  Mo.  192}  State  ex 
rel,  v,  Hanson,  73  Bio.  78, 

MThe  law  under  which  appellants  were 
appointed  fixed  their  terms  of  office 
at  one  year,  and  eomtemplated  that  at  the 
end  of  that  time  now  appointments  would 
be  made.  But,  since  the  appointing 
power  might  not  be  promptly  exercised, 
to  prevent  a vacancy  the  law  provided 
for  the  incumbents  to  hold  over  until 
their  successors  were  appointed  and 
qualified.  This  Is  a wise  rule  as  ap- 
plied to  public  officers,  for  thereby 
the  public  is  protected  from  possible 
evils  naturally  attendant  upon  a situa- 
tion wherein  neglect  and  waste  might 
result.  This 'contingency,  as  contemplated 
by  the  law,  enters  into  every  such  ap- 
pointment, and  it  must  be  concluded  that 
the  time  an  Incumbent  holds  over  the 
designated  period  Is  as  much  a part  of 
his  term  of  office  as  that  \iirhieh  pre- 
cedes the  date  when  the  new  appointment 
should  be  made.  The  authorities  are 
uniform  on  this  rule,  and  we  think  there 
can  be  no  question  about  lt,w 
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In  the  early  case  of  State  ex  rel.  Attorney  General 
v,  Seay,  64  Mo,  89,  a case  involving  the  office  of  circuit 
judge,  the  Court  recognizes  the  right  of  an  incumbent  to 
hold  office  until  a successor  is  elected  and  properly 
qualified,  us9s  the  following  language  at  1,  c,  100  and 
following: 


"In  the  case  at  bar  there  was  an  elec- 
tion, The  successful  candidate,  McCord, 
received  his  commission  and  took  the 
oath  of  office.  The  limit  of  Gale's 
term  of  office  fixed  by  the  constitu- 
tion was  six  years  from  the  first  Monday 
in  January,  1869,  if  a successor  should 
be  duly  elected  and  qualified.  His 
successor  was  duly  elected  and  quali- 
fied, There  was  no  one  elected  by  the 
General  Assembly  to  succeed  Lusk,  and 
this  makes  a material  and  vl£al  difference 
between  the  two  cases,  and  without  over- 
ruling that,  we  may,  in  this  case, 
determine  that  there  was  a vacancy 
created  by  the  death  of  McCord, 

"The  case  of 'the  Commonwealth  vs,  Hanley 
(9  Barr,  513)  is  in  many  of  its  features 
similar  to  this,  and  is  confidently 
relied  upon  by  relator,  Hanley  was 
. elected  clerk  of  the  orphan’s  court  on 
the  second  Tuesday  in  October,  1845,  for 
three  years  from  the  first  day  of  Decem- 
ber, 1845,  'end  until  a successor  should 
be  duly  qualified,'  He  qualified  and 
entered  upon  the  discharge  of  the  duties 
of  the  office.  On  the  second  Tuesday  in 
October,  1848,  one  Brooks  was  elected  to 
succeed  Hanley,  but  died  on  the  7th  day 
of  November  following,  within  thlrfiy  days 
from  the  day  of  election,  and  by  the  law 
of  that  State  he  could  not  have  qualified 
to  fill  the  office  by  taking  the  necessary 
oath,  or  by  giving  bond  within  thirty  days 
from  the  day  of  election. 
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"The  opinion  of  the  court  was  delivered 
by  Rogers,  J,,  and  we  quote  from  that 
opinion  so  much  as  we  think  bears  upon 
the  questions  discussed  in  this  case, 

•Was  there  a successor  duly  qualified 
wt thin  the  spirit  of  the  Constitution? 
is  the  point  on  which  the  question  mainly 
if  not  entirely  depends.  Being  'duly 
qualified  in  the  constitutional  sense, 
and  in  the  ordinary  acceptation  of  the 
words,  unquestionably  mean*  that' the 
successor  shall  possess  every  qualifica- 
tion; that  he  shall  in  all  respects  com- 
ply with  every  requisite,  before  entering 
on  the  duties  of  the  office;  that  in  addi- 
tion to  being  elected  by  the  qualified 
electors  he  shall  be  commissioned  by  the 
governor,  give  bond  as  required  by  law, 
and  that  he  shall  be  bound  by  oath  or  affirma 
tion  to  support  the  constitution  of  the 
commonwealth,  and  to  perform  the  duties 
of  the  office  with  fidelity.  Until  all 
these  pre-requisites  are  complied  with 
by  his  successor  (for  if  you  can  dispense 
with  one  you  can  dispense  with  all)  the 
respondent  Is  de  Jure  as  well  as  defacto 
the  clerk  of  the  orphan's  court.' 

"The  words  are  emphatic  and  full  of  meaning. 
The  successor  must  not  ori^  be  qualified, 
but  duly  qualified;  and  qualification  for 
office,  as  defined  by  the  most  approved 
lexicographer,  is  'endowment,  or  accomplish- 
ment that  fits  for  an  office;  having  the 
legal  requisites,  endowed  with  qualities 
fit  or  suitable  for  the  purpose.' 

"If  McCord  had  died  after  his  election  and 
before  he  received  his  commission  and 
qualified.  Commonwealth  v.  Hanley  would 
be  an  authority  direct  to  the  point  that 
his  death  created  no  vacancy,  and  we  infer 
from  the  opinion  of  the  court,  that  if  in 
that  case  Brooks  had  duly  qualified  and 
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died  'before  the  commencement  of  the 
term  for  \hich  he  was  elected,  the 
court  would  have  held  thpt  his  death 
created  a vacancy.  Here  it  is  admitted 
that.  McCord  was  duly  elected  and  commis- 
sioned, took  and  subscribed  the  prescribed 
oath,  was  thirty  years  of  age,  learned 
in  the  law,  md  resident  in  the  ninth 
judicial  circuit,  and  was  therefore,  at 
his  death  ’duly  qualified, * as  those 
words  are  expounded  by  the  learned  judge 
in  Commonwealth  vs*  Hanley, 

"By  the  law  of  Pennsylvania,  Brooks  was 
not  permitted  to  give  his  official  bond 
or  take  the  oath  of  office  within  thirty 
days  after  his  election,  but  by  Section  2, 
Art.  1,  ch.  4,  Wagn.  Stat.,  it  is  pro- 
vided that  'each  judge  or  justice  shall, 
within  thirty  d/ays  after  the*  receipt  of 
his  commission,  and  before  entering  upon 
the  duties  of  his  office,  take  the  oath 
of  loyalty  prescribed  by  the  Constitution 
of  the  State,  and  that  he  will  faithfully 
demean  himself  in  office.’  Bo  that  taking 
of  the  oath  of  office  by  McCord  was  not 
premature,  but  was  taken  In  compliance 
with  the  lav/. 

"There  is  such  a conflict  between  the 
California  cases  which  have  been  cited, 
that  they  are  of  but  little  authority  on 
either  side  of  the  question.  The  earlier 
cases  sustain  defendant’s  view,  i'hey  are, 
however,  overruled,  in  two  cases  more 
recently  decided,  but  by  a divided  court, 
the  dissenting:  judges  adhering  to  the 
doctrine  of  the  former  cases, 

"We  have  been  referred  to  cases  in  New 
York  and  elsewhere,  in  which  are  observa- 
tions to  the  effect  that  an  office  cannot 
he  considered  vacant  while  there  is  an 
Incumbent  legally  in  office,,  and  discharging 
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the  duties  of  the  office,  but  this  we 
do  not  controvert,  and  it  only  brings 
us  back  to  the’  question,  was  there  an 
incumbent  of  the  office  of  judge  of  the 
ninth  judicial  circuit  when  the  governor 
issued  his  writ  of  election?  If  there 
was,  there  was  no  vacancy,  and  thfese 
cases  would  bo  in  point;  but  the  very 
qxjestlon  we  are  discussing  is,  whether 
there  was  then  an  incumbent,  and  this 
turns  on  the  meaning  of  the  word  quali- 
fied, as  used  in  our  constitution  of 
1865.” 


Here  a successor  had  been  elected  and  qua  lifted,  but 
died  before  the  beginning  of  his  term,  and  recognizing  the 
rule  abova  sat  out,  hold  that  the  election  and  qualifica- 
tion were  sufficient  to  terminate  the  tenure  of  the  incumbent 
end  create  a vacancy. 

Section  5 of  Article  XIV  of  out  present  Constitution 
is  the  same  as  Section  8 of  Article  XI  of  the  Constitution 
of  1865,  which  was  In  force  at  the  time  the  Seay  case  was 
decided. 

And  again,  in  the  case  of  State  ex  Inf.  Attorney 
General  v,  Dabbs,  188  Mo.  359,  a case  involving  the  office 
of  circuit  judge  in  Jasper  County,  under  a statute  viilch 
gave  to  Jasper  County  an  aciditional  circuit  judge,  and 
wherein  the  election  was  not  held  at  the  proper  time  to 
elect  a successor  to  the  incumbent,  the  court  used  the 
following  language  at  1,  c.  369* 


”The  act  of  March  25,  1901,  provides 
that  the  appointee  shall  continue  In 
office  until  his  successor  Is  elected 
and  qualified,  ‘ill is  has  not  been  cb  ne, 
and  the  time  Intervening  between  the 
first  Monday  of  January,  1903,  and  the 
election  and  qualification  of  his  successor 
is  as  much  a part  of  the  term  for  which 
he  was  appointed  as  the  period  next  pre- 
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ceding  the  first  Monday  of  January, 
1903. 

”As  a successor  to  defendant  can  not 
now  be  elected  and  qualified  until 
after  the  general  election  in  1908, 
he  Is  entitled  to  hold  the  office  and 
to  discharge  its  duties  until  that 
time. 

”If  follows  from  vh  at  has  been  said, 
that  the  demurrer  to  the  return  to  the 
writ  should  be  overruled,  the  writ  of 
ouster  denied,  and  the  proceeding  dis- 
missed. ” 


Section  8 of  Article  XIV  of  the  Constitution,  re- 
lating to  the  compensation  and  term  of  officers,  is  as 
follows: 


”The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be  in- 
creased during  his  term  of  office;  nor 
shall  the  term  of  any  office  be  extended 
for  a longer  period  than  that  for  which 
such  officer  was  elected  or  appointed.” 


In  the  case  of  State  ex  rel.  The  Attorney  General 
Ransom,  73  Mo*  78,  this  section  was  discussed  at  length 
and  the  court  said  at  1,  c-  89  and  following: 


”His  second  objection  involves  the  con- 
struction of  the  8th  section  of  the  14th 
article  of  the  constitution,  and  the  2807th 
section  of  the  Revised  Statutes  of  1879. 

This  is  a case  of  first  impression  in  this 
court.  The  spirit  and  intent  of  the  con- 
vention, in  framing  section  8,  of  article 
14  of  the  constitution,  as  we  apprehend,  was 
to  prevent  the  too  frequent  practice  that 
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had  obtained,  of  passing  special  laws 
to  Increase  the  compensation  or  fees 
of  particular  officers,  or  to  extend  the 
term  of  special  offices  by  like  special 
legislation,  for  the  benefit  of  present 
Incumbents,  This,  we  think,  was  the  ob- 
ject and  purpose  of  this  section  of  the 
constitution.  We  cannot  suppose  that 
the  convention  intended  thereby  to  cripple 
and  embarrass  the  legislature  in  the  exer- 
cise of  a sound  and  wise  discretion  in  mak- 
ing such  reasonable  changes  in  the  times  of 
electing  public  officers,  as  the  public 
interest  and  convenience  might  require. 

Such  changes  were  not  within  the  mischief 
contemplated  by  the  convention,  although 
they  might  incidentally' result,  in  some 
instances,  in  prolonging  the  time  a given 
officer  might  have  under  his  commission. 

The  object  and  intent  of  the  legislature 
in  framing  section  8807,  Revised  Statutes, 
was  to  provide  and  fix  a certain  and  uni- 
form time  at  which  the  election  of  justices 
of  the  peace  should  take  place.  It  was 
not  their  purpose  thereby  to  extend  the  term 
of  said  offices  A thin  the  meaning  of  this 
constitutional  prohibition,  but  simply  to 
supply  an  omission  that  had  long  existed 
in  our  statute,  prior  to  this  enactment, 
and  remedy  as  far  as  possible  the  Incon- 
venience and  want  of  uniformity  resulting 
therefrom;  and,  if  In  the  exercise  of  a 
sound  end  proper  discretion  on  the  part 
of  the  legislature,  in  thus  fixing  a defi- 
nite time  for  the  election  of  justices  of 
the  peace.  It  should  ineidently  result, 
that  some  of  the  justices  should  thereby 
continue  in  office  longer  than  they  to  uld 
have  done  in  the  absence  of  this  enactment, 
we  are  not  prepared,  to  say  that  the  legis- 
lature thereby  exceeded  its  authority,  or 
violated  the  spirit  or  Intent  of  the  constitu- 
tion In  this  particular. 
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’’The  convention  thc  t framed  the  consti- 
tution thought  proper.  In  order:  * That 
no  Inconvenience  might  arise  from  the 
alterations  and  amendments  of  the  consti- 
tution of  the  State,’  to  ordain  and  declare 
that  all  persons  then  filling  any  office 
or  appointment  in  the  State,  should  con- 
tinue In  the  exercise  of  the  duties  there- 
of, according  to  their  respective  commis- 
sions and  appointments,  unless  otherwise 
provided  by  law.  See  schedule  and  sec- 
tion 6 of  the  schedule  to  the  constitution 
of  the  State.  By  the  latter  clause  of 
section  2807  of  the  statute,  the  legisla- 
ture at  its  revising  session  in  1379, 
prompted  by  a like  consideration,  intended, 
we  think,  to  obviate  any  like  inconvenience 
that  might  result  from  the  alteration  of 
the  old  law  as  to  the  time  of  electing 
Justices  of  the  peace.  The  spirit  and 
intent  of  the  convention  in  framing  this 
ordinance  and  that  of  the  legislature  in 
passing  this  section  of  the  statute,  ere 
so  near  alike  that  it  has  occurred  to  us 
that  they  ought  to  receive  the  same  liberal 
consideratioh  and  construction. ' 

’’Section  37,  of  article  6 of  the  constitution, 
provides  that:  ’In  each  county  there  shall 
he  elected  or  appointed  as  many  justices  of 
the  peace  as  the  public  good  may  require, 
whose  powers,  duties  and  duration  in  office 
shall  be  regulated  by  law.’  In  the  exercise 
of  that  power  and  duty,  the  legislature. 

In  the  revision  of  1879,  first  determined 
how  many  justices  the  public  good  required; 
in  Afunlcipal  townships,  and  then  proceeded, 
by  the  first  clause  of  section  2807,  to 
effect  a much  needed  reform,  that  had  long 
been  felt.  In  the  statute  law  of  the  State, 
by  fixing  a definite  time  at  which  all  justice 
of  the  peace  should  be  elected;  and  to  this 
section  is  appended  the  latter  clause  ^hich 
provides  that:  ’Bvery  justice  of  the  peace 
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now  in  office  shall  continue  to  act 
as  such  until  the  expiration  of  his 
commission,  and  until  his  successor 
is  elected  and  qualified.*  This  latter 
clause,  it  is  claimed,  acts  as  an  exten- 
sion of  the  term  of  certain  justices 
whose  terns  would  otherwise  have  ex- 
pired at  the  recent  November  election 
in  1880,  and  is,  therefore,  claimed  to 
be  in  violation  of  section  8,  of  article 
14  of  the  constitution  above  mentioned. 

’’The  first  question  is,  what  constitutes, 
under  the  law,  the  official  term  of  jus- 
tices of  the  peace?  The  statute  in  force 
now  and  when  respondent  was  elected  and 
qualified,  provides  that:  ’Justices  of 
the  peace  are  to  be  commissioned  by  the 
county  court,  and  shall  hold  their  office 
for  four  years,  and  until  their  successors 
are  elected  and  qualified.*  “The  constitu- 
tion of  the  State— 5th  section,  14th  article 
—declares  that:  *In  the  absence  of  any 
contrary  provision,  all  officers  how  or 
hereafter  elected  or  appointed,  shall  hold 
office  during  their  official  terms,  and 
until  their  successors  shall  be  duly  elected 
or  appointed  and  qualified.*  The  stipula- 
tion of  the  parties  shows  that  at  the  Novem- 
ber election  in  1876,  the  respondent  was 
duly  elected,  commissioned  and  qualified 
as  a justice  of  the  peace  within  and  for 
Kaw  township,  in  Jackson  county,  Missouri, 
for  the  period  of  four  years,  and  until  his 
successor  was  duly  elected  or  appointed  and 
qualified.  It  would  seem  from  this  that 
the  period  of  four  years,  and  whatever  time 
thereafter  may  elapse  before  the  election 
or  appointment  ana  qualification  of  his  suc- 
cessor, constitutes  the  official  term  of 
justices  of  the  peace?  that  the  time  interven- 
ing between  the  end  of  the  four  years  and 
the  election  or  appointment  and  qualification 
of  his  successor,  is  as  much  a part  of  his 
term  of  office,  as  the  four  years  that  pre* 


Hon,  I'tn,  R*  Collinaon 


(20) 


Nov.  17,  1941 


ceded  It,  Such,  we  think,  is  the 
meaning  and  Import  of  this  term.  In 
the  case  of  the  State  v,  Lusk,  18  Mo, 

337,  this  court,  in  treating  of  an  act 
of  the  legislature  creating  the  office 
of  public  printer,  and  in  commenting 
on  the  5th  section  of  that  act,  which 
provides  that:  'The  public  printer  to 
be  elected  at  each  session  of  the  general 
assembly,  shall  hold  his  office  for  two 
years  * # and  until  his  successor 

shall  be  elected  and  qualified,’  uses 
this  language:  ♦’’Vhile  it  may  be  true 
that  the  design  of  continuing  an  incum- 
bent in  office  until  his  successor  Is 
duly  ale  cted  and  qualified,  -As  to  pre- 
vent an  Interregnum  In  the  office,  and 
to  have  some  person  always  authorized 
to  discharge  its  duties,  it  is  also  true 
that  the  incumbent,  until  the  qualification 
of  his  successor,  is  as  fully  in  the  office 
and  entitled  to  all  its  advantages  and 
emoluments,  as  he  was  for  the  previous 
period  of  his  service,  and  It  is  his 
right  to  hold  the  office  until  everything 
has  been  done  which  Is  required  by  law  to 
give  title  to  the  office  to  another  per- 
son.’ Commonwealth  vs,  Hanley,  9 Barr 
(Pe»)  5i5|  State  v,-  "Robinson,  1 Kas.  17 j 
State  v,  Berg,  50  Ind,  496 ; Thompson  v. 
State,  37  Miss,  518;  Placer  Co,  v.  Dicker- 
son,  45  Cal,  12;  State  v,  Daniel,  6 Tories 
(N.  C.)  444;  Sparks  v.  Bank.  9 Am,  Law  Reg. 
(N.  S,)  365,  In  the  case  of  Harris  v« 
Babbit,  4 Dill,  C.  C.  190,  and  some  of  the 
cases  there  cited,  a s >mewhat  different 
doctrine  is  held,” 


The  law  is  well  settled  in  this  State  that  failure  to 
elect  does  not  create  a vacancy,  and  that  absent  restrictions 
the  incumbent  continues  to  hold  the  office  as  a part  of  his 
term  until  his  successor  Is  chosen  at  the  proper  time  and  in 


Hon*  Win.  R,  Collinson 


(21) 


Nov.  17,  1941 


the  proper  manner  and  qualified. 

Your  letter  states  that,  by  the  last  decennial  census 
Greene  County  had  a population  of  over  90,000  inhabitants. 
The  last  census  having  been  taken  in  1940,  the  question 
might  be  raised  as  to  when  this  increase  became  effective 
for  the  purpose  of  determining  when  a treasurer  should 
be  elected  in  Greene  County. 

Sections  13790  and  13792,  supra,  each  contain  the 
words  "according  to  the  last  decennial  Census  of  the  United 
States,"  when  referring  to  the  population  of  the  county  for 
the  purpose  of  fixing  the  time  for  electing  a county 
treasurer.  This  could  only  mean  the  "last  Decennial  United 
States  Census"  before  the  time  when  the  election  is  to  be 
held.  In  1938,  Greene  County  had  a population  of  less  than 
90,000  inhabitants  by  the  census  of  1930;  in  1942,  Greene 
County,  by  the  census  of  1940,  will  have  a population  in 
excess  of  90,000.  Townships  may  pass  from  one  class  to 
another  by  a change  in  population,  when  there  Is  classifica- 
tion according  to  population  and  grow  Into  a law  or  out  of 
It. 

In  the  case  of  State  e.x  rel.  Wallace  et  al,  v.  Summers, 
et  el.,  9 S.  W.  (2d)  867,  the  Cotfrt  said,  1.  c.  868: 


"As  we  read  the  Ryan  Case  we  conclude 
that  to  construe  the  statute  as  holding 
within  Its  terms  only  municipal  townships, 
as  of  the  time  of  the  passage  of  the  act, 
would  render  the  act  unconstitutional. 
Therefore  we  hold  under  this  authority  that 
a municipal  township  grows  out  of  a law 
by  reason  of  decrease  in  population  as 
wall  as  groxving  into  a law  by  reason  of 
increase  In  population.  State  ex  rel.  v, 
Ryan,  supra;  State  ex  rel.  v.  Williams, 

310  Mo.  267,  275  3.  W,  534;  State  ex  rel. 
v.  Turner,  210  Mo.  77,  107  S.  W.  1064, 
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The  same  rule  should  be  applicable  to  counties, 

Greene  County,  by  the  increase  in  population,  has 
passed  into  a different  classification  from  what  it  was 
in  1938,  when  the  present  treasurer  was  elected.  There 
is  no  law  authorizing  the  election  of  a county  treasurer 
in  the  year  1942,  in  a county  having  a population  of  over 
90,000  inhabitants. 


CONCLUSION, 


From  the  foregoing,  it  is  the  conclusion  of  this 
Department  that  the  present  treasurer  of  Greene  County 
should  serve  until  his  successor  is  elected  in  the  year 
1944  and  properly  qualified. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


APPRO V 'Ds 


VANE  0.  THURLO 
(Acting)  Attorney  General 
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OFFICIAL  BONDS:  County  court  can,  at  any  time,  require 

COUNTY  COLLECTOR:  additional  bond  to  be  furnished  by  county 

collector  if  a mistake  was  made  in  the 

amount  of  taxes  collected  in  the  years  previous 

to  his  election. 


August  20,  1941 


Honorable  Phil  H,  Cook 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 

Dear  Sir* 

We  are  in  receipt  of  your 
opinion  under  date  of  August  15, 
lows  i 


FILED 


1941,  which  reads  a3  fol- 


MW111  you  please  give  me  an  opinion 
on  the  following  set  of  facts i On 
March  6,  1939.  the  county  collector 
of  Lafayette  County  filed  an  offi- 
cial bond  with  the  county  court  In 
tjie  sum  of  ^240, 000.00.  No  order 
was  made  by  the  court  requiring 
the  county  collector  to  deposit 
his  receipts  dally.  The  largest 
amount  collected  by  the  county  col- 
lector during  the  year  1938  was 
$348,662.26,  In  view  of  Section 
11056  of  the  Revised  Statutes  of 
Missouri  for  1939,  It  would  appear 
that  the  collector *s  bond  should 
have  been  in  an  amount  equal  to  $348,662*26 
plus  ten  per  cent.  Does  the  county 
•court  at  this  time  have  the  right  to 
require  the  county  collector  to  give 
additional  security  or  enter  into  a 
new  bond  covering  the  $348,662.26 
plus  ten  per  cent,** 

Section  11056,  R,  S.  Missouri  1939,  partially  reads 
a3  follows: 


HEvery  collector  of  the  revenue  in 
the  various  counties  in  this  state, 
and  the  collector  of  the  revenue  In 
the  city  of  St.  Louis,  before  enter- 
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ing  upon  the  duties  of  his  office, 
shall  give  bond  and  security  to  the 
state,  to  the  satisfaction  of  the 
county  courts,  and,  in  the  city  of 
St,  Louis,  to  the  satisfaction  of 
the  mayor  of  said  city,  in  a sum 
equal  to  the  largest  total  col- 
lections made  during  any  one  month 
of  the  year  preceding  his  election 
or  appointment,  plus  ten  per  cent, 
of  said  amount  s » & « ■-*  *»  # & *»  " 

Under  the  above  partial  section  it  is  mandatory  that 
the  county  collector  give  bond  and  security  to  the  state 
which  bond,  should  be  approved  by  the  county  court.  This 
bond  should  be  in  a sun  equal  to  the  largest  monthly  col- 
lection of  the  previous  yoar  preceding  the  election  or 
appointment  of  the  collector  plus  ten  per  cent  of  said 
largest  monthly  sum, 

tinder  Section  11062,  R,  S.  Missouri  1939,  the  col- 
lector's bond,  when  received  by  the  ptate  auditor,  must 
be  examined  by  the  auditor  and  if  found  that  it  conforms 
to  the  law,  and  the  sureties  are  satisfactory,  he  shall 
file  the  same  in  his  office  and  immediately  certify  the 
fact  thereof  to  the  clerk  Of  the  county  courtj  but  if 
the  auditor  finds  the  bond  not  to  be  in  accordance  with 
law,  or  if  h©  has  reason  to  doubt  the  sufficiency  of  the 
security,  he  shall  immediately  return  the  bond  to  the 
clerk  of  the  county  court. 

Section  3260,  R,  S,  Missouri  1939,  reads  as  follows: 

•ttAs  soon  as  practicable  after  the 
taking  effect  of  this  article,  and 
at  least  once  in  each  year  thereafter, 
the  officers  and  courts  required  by 
law  to  examine  and  approve  any  such 
bonds  shall  examine  as  to  their  suf- 
ficiency and  as  to  the  solvency  of 
the  sureties  therein,  and  shall  brief- 
ly note  thereon,  or  on  the  record 
thereof,  the  result  of  such  examina- 
tion! and  if  any  such  bond  be  for  any 
reason  deemed  insufficient,  the  princi- 
pal therein  shall  be  required  by  a 
notice  in  writing  to  furnish  a new 
and  sufficient  bond  within  thirty  days; 
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and  if  aueh  bond  be  not  so  furnished 
and  approved,  the  office  shall  at 
the  expiration  of  said  thirty  days 
become  vacant,  and  the  vacancy  shall 
be  filled  as  provided  by  law.'* 

Under  the  above  section  it  is  the  duty  of  the  county 
court  to  examine  to  see  if  the  county  collector's  bond  be 
for  any  reason  deemed  insufficient.  If  they  find  the  bond 
is  insufficient , they  should  require  the  county  collector, 
by  a notice  in  writing,  to  furnish  a new  and  sufficient 
bond  within  thirty  days,  It  was  held  In  a case  In  your 
county  in  State  ex  rel,  v,  Lafayette  Co.  Ct.,  41  Mo,  545, 

1*  e.  561,  that  the. county  court  could  compel  the  giving 
of  a new  bond  where  a mistake  was  made  in  the  ascertaining 
of  the  revenue  to  be  collected  by  the  collector.  In  that 
case  the  court  said*  I 

* 

"It  seems  to  be  admitted  that  the 
plaintiff  did,  within! the  time 
limited  by  the  order  qf  the  court 
In  relation  to  the -filing  of  a new 
bond,  appear  and  present  for  its 
approval  a bond  in  the  penal  sum 
required  In  the  order,  but  It  Is 
averred  that  In  the  meantime  It 
had  been  ascertained  that  the 
revenue  would  actually  amount  to 
the  sum  of  $100,000,  and  that 
therefore  the  bond  was  Insufficient  on 
that  account.  Admitting  this  to  be  a 
true  statement  of  the  facts,  it  would 
•seem  to  be  a great  hardship  upon  the 
plaintiff,  after  fixing  the  penalty 
at  a specific  sum  and  giving  him 
only  ten  day#  to  procure  solvent 
sureties  for  so  lai^ge  an  amount, 
to  say  to  him  when  his  bond  was 
presented  that  there  was  a mistake 
In  the  amount  of  the  revenue  to  be 
collected,  and  his  bond  was  not 
large  enough  by’  at  least  $30,000, 
and  must  be  rejected.  What  was  ti  e 
necessity  for  this  hasty  action  on 
the  part  of  the  County  Court?  If  a 
mistake  had  been  committed  in  reference 
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to  the  amount  for  which  the  bond,  was 
required  to  be  given,  Adamson  was . 
certainly  not  responsible  for  it. 

He  had  been  led  into  error  by  the 
action  of  the  court  itself,  arid 
common  fairness  would  seem  to  require 
that  some  additional  time  ought  to 
have  been  given  him  to  file  a new 
bond  and  bunt  up  additional  sureties* 
Certainly  the  public  interest  could 
not  have  suffered  by  pursuing  such  a 
course^  and  it  la  fair  to  presume 
that  the  plaintiff  could  not  comply 
with  the  requirements  of  the  court 
at  once,  but  ought  to  have  had  a 
reasonable  time  given  him  to  do  so. 

The  question  as  to  the  solvency  of 
the  sureties  offered  by  the  plaintiff 
seems  really  to  cut  but  a small  figure 
in  the  transaction,  and  great  stress 
is  laid  upon  the  fact  that  the  penalty 
of  the  bond  offered  by  the  plaintiff 
was  not  double  the  amount  of  the  reve- 
nue to  be  collected,  and  therefore  it 
was  not  such  a bond  as  the  law  required. 
Then  admitting  the  solvency  of  the 
sureties  offered,  the  theory  of  the 
court  would  seem  to  be  that  no  further 
time  could  be*  given  to  the  plaintiff, 
and  the  bond  must  at  onee  be  rejected 
for  insufficiency  and  the  office  de- 
clared vacant.  There  is  much  in  this 
•transaction  that  does  not  harmonize 
with  the  theory  that  the  court  was 
acting  in  the  exercise  of  a sound  and 
Just  discretion  in  the  premises.  There 
is  nothing  in  the  statute  that  prohibits 
the  County  Court  from  requiring  the  col- 
lector, at  any  time  when  the  protection 
of  the  public  Interest  would  seem  to 
demand  it,  to  give  additional  bond  and 
security.  In  all  cases,  however,  he 
would  he  entitled  to  a reasonable  time 
to  comply  with  the  order  of  the  court $ 
and  if  it  is  not  given,  and  no  good  cause 
shown  to  the  contrary,  the  presumption 
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would  be  that  the  court  had  acted  in 
an  arbitrary  and  unjust  manner. 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  county  court,  at  this  time, 
has  the  authority  to  require  the  county  collector  to  give 
an  additional  bond  or  enter  into  a new  bond  covering  the 
sum  of  #348,662.26,  plus  ten  per  cent* 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


VANE  C.'  TIURLO 
(Acting)  Attorney  General 
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COUNTY  COURTS:  County  courts  may  employ  special  counsel  to 

EMPLOYMENT  OF  represent  the  county  in  civil  matters  only 

SPECIAL  COUNSEL:  when  the  prosecuting  attorney  refuses  to  act 

or  Is  Interested,  or  shall  have  been  employed 
as  special  counsel  and  when  such  employmait 
Is  inconsistent  with  the  duties  of  the  office 
or  if  the  prosecuting  attorney  is  related  to 
the  defendant. 


you  request  an  opinion  from  this  department  on  the  follow- 
ing statement  of  facts} 

"On  Wednesday,  August  13  I was  in  your 
offioe  at  which  time  I talked  to  Mr. 

Burton  about  the  possibility  of  the 
county  court  retaining  special  counsel 
to  assist  the  prosecuting  attorney  in 
suits  for  the  collection  of  shortages 
as  shown  by  the  State  Auditor’s  report 
filed  In  this  county  on  August  12,  1941. 

Nothing  definite  was  decided  at  that 
time.  Since  returning  home  I have  at- 
tempted to  check  the  law  on  this  mat- 
ter and  the  latest  case  that  I am  able 
to  find  ruling  directly  on  this  point 
Is  162  Missouri  680.  I also  find  that 
the  right  of  the  court  to  hire  special 
counsel  was  conceded  In  the  case  of 
Morrow  vs  Pike  County,  189  Missouri 
610. 

"Will  you  please  furnish  me  v/Ith  an 
opinion  as  to  whether  or  not  the 
county  court  has  the  right  to  hire 
special  counsel  to  assist  the  prose- 
cuting Attorney  in  a suit  on  an  of- 
ficial bond  to  recover  money  belonging 
to  the  county,  the  road  funds,  school 
funds,  bond  funds,  etc." 
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with  reference  to  representing  counties  in  civil  and  criminal 
matters,  are  stated  in  Sections  12942,  12944  and  12948,  R.  S. 
Missouri  1939,  as  follows: 


ttSec.  12942.  The  prosecuting  attorneys 
shall  commence  and  prosecute  all  civil 
and  criminal  actions  in  their  respective 
counties  in  which  the  county  or  state 
may  he  concerned,  defend  all  suits 
against  the  state  or  county,  and  prose- 
cute forfeited  recognizances  and  a ctions 
for  the  recovery  of  debts,  fines,  penal- 
ties and  forfeitures  accruing  to  the 
state  or  county;  and  in  all  cases,  civil 
and  criminal,  in  which  changes  of  venue 
may  be  granted,  it  shall  be  his  duty  to 
follow  and  prosecute  or  defend,  as  the 
case  may  be,  all  said  causes,  for  which, 
in  addition  to  the  fees  now  allowed  by 
law,  he  shall  receive  his  actual  expenses. 
When  any  criminal  case  shall  be  taken  to 
the  courts  £>f  appeals  by  appeal  or  writ 
of  error,  i|;  shall  be  their  ddty  to 
represent  the  state  in  such  case  in  said 
courts,  and] make  out  and  caus4  to  be 
printed,  at‘  the  expense  of  the  county, 
and  in  cities  of  over  300,000  inhabitants, 
by  the  city,  all  necessary  abstracts  of 
record  and  briefs,  and  if  necessary  ap- 
pear in  said  court  in  person,  or  shall 
employ  some  attorney  at  their  own  expense 
to  represent  the  state  in  such  courts, 
and  for  their  services  shall  receive  such 
compensation  as  may  be  proper,  not  to 
exceed  twenty-five  dollars  for  each  case, 
and  necessary  traveling  expenses,  to  be 
audited  and  paid  as  other  claims  are 
audited  and  paid  by  the  county  court  of 
such  county,  and  in  such  cities  by  the 
proper  authorities  of  the  city.” 

"Sec.  12944.  He  shall  prosecute  or  defend, 
as  the  case  may  require,  all  civil  suits 
in  which  the  county  is  interested,  repre- 
sent generally  the  county  in  all  matters 
of  law.  Investigate  all  claims  against  the 
county,  draw  all  contracts  relating  to  the 


i 


Hon*  Phil  H.  Cook  (3)  August  29*  1941 


business  of  the  county,  and  shall  give 
his  opinion,  without  fee,  in  matters  of  law 
in  which  the  county  is  Interested,  and  in 
writing  when  demanded,  to  the  county  court, 
or  any  judge  thereof,  except  in  counties 
in  which  there  may  be  a county  counselor* 

He  shall  also  attend  and  prosecute,  on 
behalf  of  the  state,  all  cases  before 
justices  of  the  peace,  when  the  state  is 
made  a party  thereto!  Provided,  county 
courts  of  any  county  in  this  state  owning 
swamp  or  overflowed  lands  may  employ 
special  counsel  or  attorneys  to  repre- 
sent said  county  or  counties  in  prose- 
cuting or  defending  any  suit  or  suits 
by  or  against  said  county  or  counties 
for  the  recovery  or  preservation  of  any 
or  all  of  skid  swamp  or  overflowed  lands, 
and  quieting  the  tllfle  of  the  said  county 
or  counties  thereto,}  and  to  pay  such 
special  counsel  or  attorneys  reasonable 
compensation  for  their  services,  to  be 
paid  out  of  any  funds  arising-  from  the 
sale  of  said  swamp  or  overflowed  lands, 
or  out  of  the  general  revenue  fund  of 
said  county  or  counties*” 

"Sec.  12948.  If  the  prosecuting  attor- 
ney and  assistant  prosecuting  attorney 
be  interested  or  shall  have  been  employ- 
ed as  counsel  in  any  case  where  such 
employment  is  inconsistent  with  the 
duties  of  his  office,  or  shall  be  re- 
lated to  the  defendant  in  any  criminal 
prosecution,  either  by  blood  or  by  mar- 
riage, the  court  having  criminal  juris- 
diction may  appoint  some  other  attorney 
to  prosecute  or  defend  the  cause." 

In  your  request  you  cite  some  cases  which  have  held 
that  the  county  court  may  employ  special  counsel  to  repre- 
sent the  county  in  civil  matters.  Upon  an  examination  of 
these  cases,  I find  that  those  opinions  were  based  upon  a 
statute  which  was  enacted  in  1873,  Laws  of  Missouri,  1873, 
page  18*  Section  5 of  said  act,  which  is  pertinent  to 
your  question,  reads  as  follows; 


Hon.  Phil  H.  Cook 


(4) 


August  29,  1941 


"Sec.  5.  The  county  court  of  any  county 
in  this  state  may  employ,  on  Such  terms 
as  said  court  shall  deem  proper,  by  an 
order  mad©  of  record,  one  or  more  attor- 
neys-at-law  to  aid  and  assist  the  prose- 
cuting attorney  of  such  coirnty  in  any 
civil  business,  when,  in  the  judgment 
of  such  court,  the  interest  of  the 
county  requires  such  assistance," 

At  the  Revision  Session  of  the  General  Assembly  in 
1879,  the  law  relating  to  prosecuting  and  circuit  attorneys 
was  reenacted  under  what  was  Article  2 of  Chapter  9,  R,  S* 
Missouri  1879,  and  the  foregoing  1873  law  was  left  out  of 
this  article.  Therefore,  the  eases  which  you  oite  are  no 
longer  authority  because  the  opinions  in  those  cases  were 
based  upon  the  provisions  of  the  Act  of  1873,  supra.  Re- 
garding the  repeal  of  this  Act  of  1873,  the  Supreme  Court 
in  Butler  County  v.  Sullivan  County,  108  Mo,  630,  after 
discussing  the  statute  pertaining  to  the  employment  of 
special  counsel  in  tax  suits,  the  court  went  into  the  question 
of  whether  or  not  there  was  any  other  statute  authorising 
employment  of  special  counsel  by  the  county  court.  At  1.  c. 
633,  the  court  satdj 

"This  state,  by  law,  has  made  ample 
provision  for  the  collection  of  it3 
revenue  for  all  purposes.  In  the 
exercise  of  its  prerogative.  It  makes 
use  of  certain  officials,  designated 
as  county  offier3,  to  whom  are  as- 
signed specific  duties,  and,  among 
'others,  the  county  courts.  But  this 
statute  confers  no  power  upon  the 
county  court  to  cast  upon  the  county 
the  burden  or  cost  of  such  collection* 

Nor  is  there  anywhere  in  the  statutes 
to  be  found  an  act  conferring  such  au- 
thority. As  conferring  such  authority, 
we  are  cited  to  an  act,  approved  March 
11,  1873,  amending  an  act  approved 
March  9,  1872,  entitled  rAn  act  to 
abolish  the  offices  of  circuit  and 
county  attorneys  by  adding  a new  sec- 
tion, to  be  denominated  section  5,’ 


"That  amendment  reads  as  follows? 
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"*S ec*  5.  The  county  court  of  any 
county  in  this  state  may  employ  on 
such  terms  as  said  court  shall  deem 
proper  by  an  order,  made  of  record, 
one  or  more  attorneys-at-law  to  aid  and 
assist  the  prosecuting  attorney  of  such 
county  In  any  civil  business,  when,  in 
the  judgment  of  such  court,  the  interest 
of  the  county  requires  such  assistance,1 
The  act  of  1872,  to  which  this  section 
was  amendatory,  was  revised  and  amended 
in  1879  {R,  S.  1879,  art.  2,  ch.  9), 
and  section  5 of  that  act  emitted,  and 
thereby  the  same  was  repealed,  * * ” 

This  opinion  has  not  been  criticized  or  overruled 
but  has  been  recognized  by  the  court  in  later  decisions* 
Morrow  v.  Pike  County,  189  Mo,  610,  620 j State  ex  rel, 
Buchanan  County  v,  Fulks,  296  Mo.  614,  In  the  Buchanan 
County  case,  supra,  1.  c.  633,  in  speaking  of  the  duties 
of  the  prosecuting  attorney  and  county  court  with  refer- 
ence to  civil  and  criminal  matters,  the  court  said: 

<* 

"It  is  the  duty  of  prosecuting  attorneys 
to  commence  and  prosecute  all  civil  and 
criminal  actions  in  their  respective 
counties,  in  which  the  county  or  State 
may  be  concerned,  {Secs,  736  and  738, 

R,  S * 1919, ) ' The  county  court  is  the 
fiscal  agent  of  the  county  and  is  charged 
with  the  duty  and  vested  with  the  power 
to  enforce  the  collection  of  money  due 
•the  county,  to  order  suit  to  be  brought 
on  bond  of  any  delinquent  and  require 
the  prosecuting  attorney  for  the  county 
to  commence  and  prosecute,  the  same, 

(Sec,  .9560,  R.  3.  1919,}  We  are  of  the 
opinion  that  when  the  prosecuting  at- 
torney refused  to  perform  his  duty,  as 
In  this  instance,  the  county  court  was 
not  shorn  of  Its  power  to  act  in  the 
discharge  of  its  duties  in  the  premises, 
nor  required  to  supinely  abdicate  its 
functions.  The  servant  is  not  greater 
than  his  master.  The  county  court  was 
empowered  by  the  statute  to  order  the 
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suit  to  be  brought  and  to  require  the 
prosecuting  attorney  for  the  county  to 
commence  and  prosecute  the  action. 

‘The  refusal  of  the  prosecuting  attorney 
to  obey  the  order  of  the  county  court 
.created  an  emergency.  The  suit  must 
be  brought  or  the  county  lose  a large 
amount  of  Its  revenue.  In  this  emer- 
gency we  have  no  doubt  the  county  court 
had  the  implied  power  to  employ  other 
counsel  to  bring  the  suit;  otherwise  it 
would  have  failed  in  the  discharge  of  a 
duty  Imposed  upon  it  by  the  statute." 

The  proviso  clause  In  Section  12944,  supra,  very 
plainly  shows  that  the  lawmakers  intended  that  special 
counsel  be  employed  in  cases  where  swamp  lands  were  in- 
volved. Under  the  condition  stated  in  Section  12948, 
supra,  the  county  court  may  employ  special  counsel. 

The  %chanan  County  case,  referred  to  hereinabove, 
recognizes  the  rule  that  the  county  court,  under  the  con- 
ditions and  circumstances  set  out  in  said  Section  12948, 
may  employ  special  counsel  in  civil  matters. 

The  cases  which  we  have  found  on  thi3  question  have 
not  dealt  with  the  axithority  that  the  county  court  might 
have  under  the  provisions  of  Section  36  of  Article  VI  of 
the  Constitution  of  Missouri  to  employ  special  counsel. 

On  the  contrary,  the  courts  seem  to  hold  that  this  authority 
is  derived  solely  from  the  statutes.  Said  Section  36  reads 
as  follows : 

"In  each  county  there  shall  be  a county 
court*  which  shall  be  a court  of  record, 
and  shall  have  Jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  judges, 
not  exceeding  three,  of  whom  the  pro- 
bate Judge  may  be  one,  as  may  be  pro- 
vided by  law,-1 


CONCLUSION 


Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
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ment  that  the  county  court  may  not  employ  special  counsel 
to  represent  the  county  In  civil  matters  except  in  matters 
pertaining  to  swamp  lands  and  except  in  cases  where  the 
prosecuting  attorney  is  interested  or  has  been  employed 
as  counsel  in  a case  where  such  employment  would  be  in- 
consistent with  the  duties  of  his  office  or  in  eases 
where. the  prosecuting  attorney  is  related  to  parties 
whose  interests  are  3n  conflict  with  those  of  the  county 
and  in  cases  where  the  prosecuting  attorney  refuses  to 
act. 

Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


VANE  C.  TriURtO 

(Acting)  Attorney  General 
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HEALTH,  BOARD  OF:  Board  of  Health  by  regulation  may  quarantine  person 
COUNTIES : with  communicable  venereal  disease;  sheriff  iflqist  serve 

writ  of  isolation  but  is  not  entitled  to  fee;  person 
quarantined  must  pay  cost  thereof,  but  if  indigent, 
eost  must  be  paid  by  the  county* 


October 

/ 


Honorable  James  V.  Conran 
Prosecuting  Attorney 
Now  Madrid  County 
New  naurid,  Missouri 


Dear  Sir: 

This  Department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"X  enclose  a letter  and  a bulletin  from 
the  btate  Board  of  Health  to  the  Sheriff 
of  this  County.  They  have  asked  the 
Sheriff  to  pick  up  the  person  named  in 
said  letter,  confine  her  to  the  County 
Jail  and  treat  her  for  Syphilis.  For 
which  she  has  refused  to  be  treated. 

"he  would  like  to  know  whether  or  not 
the  Sheriff  has  this  authority  and  if 
so,  who  if  anyone  will  pay  his  cos^s  in 
picking  up  these  cases  and  boarding  them. 

The  mileage  and  board  bill  will  amount 
to  a tremendous  amount  if  this  ruling  ia 
strictly  enforced. 


, 1941 


The  letter  which  a companies  your  request  is  from 
br.  Herbert  S.  Miller,  District  health  Officer  of  the  State 
Board  of  Health,  and  is  as  follows; 

"We  are  sending  you,  under  separate  cover, 
a copy  of  Book  IV  and  Supplement  of  the 
Missouri  Public  Health  Manual  containing 
the  authority  for  quarantining  a person  in 
order  to  prevent  the  spreau  of  Venereal 
Disease. 

h 

"M  H 27  year  old  white  Female, 

Adores s % P C P has  been 

reported  by  Dr.  J.  J.  K of  that 

city  as  havin  syphilis  in  an  infectious 
state,  bhe  refuses  to  take  treatment  and 
as  a protection  to  the  community  she 
should  be  treated  or  placed  in  quarantine," 
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A reading  of  the  above  letter  from  hr.  Miller  dis- 
closes that  he  does  not  ask  that  the  person  In  question  be  con 
fined  in  the  county  jail,  but  only  that  she  be  placed  in  quar- 
antine. However,  we  will  answer  your  request  as  submitted. 

Section  9736,  R.  S.  Mo.  1939,  which  deals  with  the 
State  Board  of  Health,  provides  as  follows: 

" The  board  shall  designate  those  dis- 
eases which  are  infectious,  contagious, 
communicable  or  dangerous  In  their 
nature  and  shall  make  and  enforce  ade- 
quate rules,  -regulations  and  procedures 
to  prevent  the  spread  of  those  diseases 
and  to  determine  the  prevalence  of  said 
diseases  within  the  state.” 

Section  9745,  R.  S.  Mo.  1939,  provides: 

"At  the  first  regular  February  term 
of  the  county  court  in  each  county  of 
the  State  after  this  article  becomes 
effective  and  at  the  regular  February 
tern  of  said  county  court  every  year 
thereafter,  said  court  may  appoint  a 
reputable  pnysician,  as  a Deputy  State 
commissioner  of  health  for  a term  of 
one  year.  In'  case  of  a vacancy  In  the 
office  of  the  Deputy  State  Commissioner 
of  Health  of  th®  county,  the  comity 
court  may  at  its  next  regular  term  Of 
•court  appoint  a reputable  physician  for 
the  unexpired  term.  But  the  power  of 
deciding  whether  or  not  such  a deputy 
state  health  commissioner  will  be  appointed 
shall  be  vested  In  the  county  court/  If 
a county  court  of  any  county  decides  to 
appoint  a deputy  health  commissioner,  as 
empowered  in  this  law.  It  shall  agree  with 
said  commissioner  as  to  the  compensation 
and  expenses  to  be  paid  for  such  services 
which  amount  shall  be  paid  out  of  the 
county  treasury  of  the  county." 

Section  9747,  H.  S.  Mo.  1939,  reads  as  follows: 

"It  shall  be  the  duty  of  the  deputy  state 
coimais  si  oners  of  health  for  the  counties  to 
enforce  the  rules  and  regulations  of  the  state 
board  of  health  throughout  their  respective 
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counties  outside  of  incorporated 
cities  which,  maintain -a  health  of- 
ficer who  has  been  appointed  a deputy 
state  commissioner  of  health  as  pro- 
vided for  in  section  9745.  The  deputy 
state  commissioners  of  health  for  in- 
corporated cites  of  less  than  75,000 
population  shall  enforce  the  rules  and 
regulations  of  the  state  board  of 
health  within  their  respective  cities. 

Any  deputy  state  commissioner  of 
health  who  neglects  or  refuses  to 
perform  his  duties  as  required  by 
this  article  shall  be  deemed  guilty  of 
a misdemeanor.  In  case  of  dereliction 
of  duty  or  refusal  to  act  on  the  part 
of  the  deputy  state  commissioner  of 
health  of  any  county,  the  state  board 
of  health  majf  at  their  discretion 
declare  the  office  of  deputy  state  com- 
missioner of  health  for  that  county 
vacant." 

Section  9748,  Li.  S.  Mo.,  1939,  is  as  follows: 

"All  rules  and  regulations  authorized 
and  made  by  the  state  board  of  health 
In  accordance  with  this  chapter  shall 
supersede  as  to  those  matters  to w hieh 
this  article  relates,  all  local  ordi- 
nances, rules  and  regulations  and  shall 
be  observed  throughout  the  state  and 
enforced  by  all  Ice  al  and  state  health 
authorities.  Nothing  herein  shall  limit 
the  right  of  local  authorities  to  make 
such  further  ordinances,  rules  and  regu- 
lations not  inconsistent  with  the  rules 
and  regulations  prescribed  by  the  state 
board  of  health  which  may  be  necessary 
for  the  particular  locality  under  the 
jurisdiction  of  3uch  local  authorities.'1 

The  State  Board  of  Health  In  accordance  with  the 
powers  granted  by  the  statutes,  has  enacted  the  following 
rules  and  regulations: 
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’’Section  1,  division  B. 

"Diseases  0 omvaun i c ab 1 e and  Dan- 
gerous to  Public  health? 

Chancroid 

Gonorrhea 

Syphilis 

”ln  addition  to  the  general  measures 
enumerated  in  the  foregoing  sections, 
the  following  rules  and  procedur  s 
shall  apply  to  diseases  enumerated  in 
tnis  section: 


/ 


fl 


QuAiO'dJT  ii . j.i) 
PiUSV-  JiT  TH 


i'-A3f  m ESTABLISHED  TO 
S SPREAD  OF  VEKKREAL 
DISEASES . 


Any  person  suspected  of  having  any  disease 
enumerated  in  Division  B,  Section  I,  Book 
IV,  who  fails  to  submit  himself  or  herself 
to  examination  or  treatment  as  ordered  by 
the  district  or  Iocs  health  officer  and 
who  foi Is  to  report  regularly  for  treat- 
ment until  released  as  cured  by  said  health 
officer,  shall  be  subject  to  quarantine  aa 
hereinafter  provided. 


"In  establishing  quarantine,  the  district 
or  local  health  officer  shall  designate 
a plaee  or  define  the  limits  of  the  area 
in  which  the  suspect  shall  be  quarantined 
and  no  other  person,  except  the  attending 
physician,  shall  enter  or  leave  said 
quarantined  area  without  permission  of 
the  proper  authorities. 


"No  one  shall  have  the  authority  to  ter- 
minate said  quarantine  except  the  officer 
responsible  for  it  and  only  after  the 
disease  has  become  non- infectious  as  de- 
termined by  said  health  officer  or  his 
authorized  deputy. 
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’’Anyone  released  from  quarantine 
but  not  cured  shall  sign  a state- 
ment agreeing  to  place  himself  or 
herself  under  the  medical  care  of  a 
physician  or  clinic  and  remain  under 
ti’eatment  until  finally  released  by 
the  health  officer.” 

This  Department  in  an  opinion  rendered  to  Dr. 

Harry  F«  Parker,  State  Health  Commissioner,  on  November 
16th,  1939,  approved  the  above  regulations  and  held  them 
constitutional  and  legal.  Since  that  time  there  has  appeared 
an  annotation  in  127  A.  L«  R.  424,  in  which  it  is  stated, 
’’Persons  having  communicable  venereal  diseases  may  be  quaran- 
tined in  the  exercise  of  the  police  power  and  in  order  to 
protect  public  health.”  numerous  cases  in  support  of  this 
rule  are  cited. 

Therefore,  we  believe  that  it  is  settled  that  a 
person  suffering  from  a venereal  disease  may  be  quarantined 
in  this  State.  However,  as  to  the  place  of  quarantine  we 
call  your  attention  to  the  statement  in*29  C.  J«,  p.  255, 
par.  47,  which  is  as  follows: 

Mv.hiie  a person  may  be  quarantined 
in  other  than  his  place  of  residence 
the  mere  determination  that  a disease 
is  dangerous  and  communicable  does 
not  empower  a health  officer  to  refuse 
isolation  in  the  home  by  quarantine 
and  placard  notice  thereof  and  to  com- 
mit the  diseased  person  to  a hospital. 

The  danger  must  be  such  as  to  justify 
the  quarantine  isolation  in  a place 
other  than  the  home;  but,  where  this 
is  the  case,  the  person  infected  has 
no  right  to  be  interned  in  the  locality 
in  which  he  may  reside;  and  the  proper 
place  for  tne  confinement  is  a hospital 
and  not  a jail  or  penitentiary. 

In  view  of  the  above  statement  we  are  of  the  opinion 
that  a person  may  not  be  quarantined  in  a county  jail,  but 
again  point  out  that  from  the  contents  of  the  request  of  the 
State  Health  Officer,  such  procedure  was  not  demanded  by  the 
State  Board  of  Health, 
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As  to  the  question  of  whether  a sheriff  is  re- 
quired to  serve  a warrant  or  writ  of  isolation,  we  refer 
you  to  Section  13138,  i'U  8.  Mo.  1939,  which  reads  as 
follows: 

“Every  sheriff  shall  quell  and  sup- 
press assaults  and  batteries,  riots, 
routs,  affrays  and  insurrections; 
shall  apprehend  and  commit  to  jail 
all  felons  and  traitors,  and  execute 
all  process'  directed  to  hira  by  legal 
authority.  Including  writs  of  replevin, 
attachments  and  final  process  issued 
by  justices  of  the  peace;  and  he  shall 
attend  upon  all  courts  of  record  at 
every  term,  and  in  all  cities  which 
now  have  or  shall  hereafter  have  a 
population  of  three  hundred  thousand 
inhabitants  or  ra^re,  he  may  employ 
counsel  to  aid  and  advise  him  in  the 
discharge  of  his  duties  and*  to  repre- 
sent him  in  court,  and  may  fix  the 
compensation  to  be  paid  such  counsel, 
not,  however,  to  exceed  the  sum  of 
two  thousand  dollars  per  annum:  Pro- 
vided, the  yyhole  compensation  is  paid 
out  of  the  fees  of  his  office  of 
sheriff;  and  the  court  shall  have 
power  to  audit  and  allow  such  compen- 
sation as  other  fees  and  expenses  are 
allowed  by  law." 

This  identical  question  was  raised  in  the  case  of 
ijyberg  v.  Board  of  Com’rs.  of  Sedgwick  County,  216  Pac.  282, 
In  which  the  Supreme  Court  of  ikansas  said: 

"The  sheriff  is  the  state *s  chief 
executive  officer  in  his  county  (State 
v.  McCarty,  104  Kan.  301,  305,  179  Pac. 

309,  3 A.  L.  R.  1283),  and  he  is  the 
only  officer  possessing  the  necessary 
authority  outside  of  his  county.  The 
statute  provides  that  the  sheriff  shall 
serve  and  execute  all  process,  writs, 
precepts,  and  orders  issued  or  made  by 
lawful  authority  and  to  him  directed. 
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Gen,  otat.  1915,  Sec.  2749.  The 
courts  are  not  the  only  sources  of 
process  directed  to  sheriffs  * County 
treasurers  issue  tax  warrants,  the 
Governor  issues  warrants  for  fugitives 
from  justice,  and  the  order  here  in- 
volved was  issued  by  competent  authority, 
within  the  meaning  of  the  statute. 

"Special  provision  not  having  been  made 
for  payment  of  expense  incurred  in  ex- 
ecuting isolation  orders,  the  general 
provision  of  the  statute  relating  to 
payment  by  the  county  commissioners  of 
the  sheriff's  expenses  applies.  Gen. 

Stat.  1915,  Sec.  4714*  Ihis  is  no 
hardship  to  the  county,  because  the 
service  is  rendered  in  a matter  of 
quarantine,  the  expense  of  which  falls 
ultimately  on  the  county." 

•a 

However,  it  is  the  rule  in  Missouri  that  a sheriff 
is  not  entitled  to  a fee  unl.ss  the  same  is  expressly  allowed 
by  statute.  State  ex  rel.  v.  Brown,  146  Mo.  401,  47  8.  W« 

504.  An  examination  of  Section  13411,  H.  S.  Mo.  1939,  which 
sets  forth  the  fees  of  sheriffs,  discloses  that  there  is  no 
fee  allowed  for  the  serving  of  a process  of  this  nature. 
Therefore,  it  is  presumed  the  Legislature  intended  this  service 
to  be  done  without  compensation  and  the  sheriff  must  serve  this 
warrant  or  writ  of  isolation  but  is  entitled  to  no  fee  for 
doing  the  -same. 

The  next  question  which  arises,  and  which  is  the 
main  point  in  this  opinion,  is  - On  whom  falls  the  burden  of 
paying  the  expenses  of  the  quarantine?-  By  expenses  of  the 
quarantine,  in  so  far  as  this  opinion  is  concerned,  means  the 
cost  of  maintaining  the  person  so  quarantined  during  the  period 
of  isolation  and  does  not  deal  with  other  costs  such  as  medical 
services  etc. 

Under  the  statutes  there,  is  no  provision  as  to  how 
and  by  whom  this  expense  is  to  be  paid.  . hile  Section  9758, 

R.  S.  Mo.  1939,  might  at  first  reading  allow  this  cost  to  be 
paid  by  the  county  or  city,  further  research  discloses  that 
that  is  not  the  case.  This  section  provides  as  follows s 


Hon.  James  V.  conrai 


8- 


Qct.  10,  1941 


•'The  county  court  or  city  council 
In  any  such  city  shall  have  power 
bo  appropriate  money  out  of  the 
current  revenues  of  the  county  or 
city,  as  the  case  may  he,  for  the 
purpose  of  carry ing  out  the  pro- 
visions of  this  article.” 

V'/hen  this  law  was  passed  in  1915  (Laws  of  Missouri, 
1915,  page  299) , Section  9758,  supra,  provided  that  the  money 
mav  he  spent  by  the  county  court  or  the  city  council  ”for  the 
purpose  of  carrying  out  the  provisions  of  this  act,”  The 
act  in  question  included  the  two  previous  sections  and  dealt 
with  a public  health  nurse  and  the  right  to  disinfect  public 
and  private  places.  In  the  revision  of  1919  the  Revision 
Committee  changed  the  word  "•act”  in  the  section  to  read 
"article,”  however,  a change  by  a revision  committee  of  a 
word  does  not  change  the  purpose  of  the  act  and  the  original 
act  must  be  looked  to  in  order  to  ascertain  its  scope  and 
effect.  59  C.  J.  894,  Par.  493, 

The  general  rule  in  regard  to- the  payment  of  ex- 
penses during  the  quarantine  is  succinctly  stated  in  the 
leading  case  of  nodge  County  v.  biers,  69  Web.  361,  in  which 
it  is  said: 

”The  mere  fact  that  they  are  quar- 
antined for ‘public  safety  do  s not 
relieve  persons  who  are  able  to 
sup  ,ort  themselves  of  the  duty  of 
so  doing.” 

however,  if  it  appears  that  the  person  so  quarantined 
is  unable  to  support  herself  during  said  period,  then  a differ- 
ent question  arises.  Section  9590,  E.  S.  ho.  1939,  provides  as 
follows; 

"Poor  persons  shall  be  relieved, 
maintained  and  supported  by  the 
county  of  which  they  are  inhabitants.” 

Section  9591,  R.  S.  Mo.  1939,  reads-, 

"Aged,  infirm,  lame,  blind  or  sick 
persons,  who  are  unable  to  support 
themselves,  and  when  there  are  no 
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other  person  roqulrod  by  law  and 
able  to  maintain  them,  shall  be 
deemed  poor  persons. 11 

The  duties  imposed  by  these  statutes  have  been 
held  mandatory*  ptate  ex  rel.  Gilpin  v.  Smith,  96  8.  V,', 
(2d)  40,  1.  c.  41;  43  C.  J.  433. 

The  majority  rule  soems  to  be  that  where  a person 
is  placed  in  quarantine  and  is  unable  to  pay  the  cost  of 
maintenance  during  the  period  thereof  that  a county  with  a 
mandatory  poor  law  must  bear  the  cost  of  such  maintenance. 

In  Ooppla  v.  Commissi oners  of  Davie  County,  50 
S.  m.  574,  the  Supreme  Court  of  North  Carolina  had  before 
it  the  question  of  the  payment  of  the  costs  of  maintenance 
of  an  Indigent  person  during  a quarantine.  The  court  said, 
1*  c.  575; 

MSo  far  as  municipal  obligation  is 
concerned,  it  is  accepted  doctrine 
fcnat  the  care  mid  support  of  the 
indigent  and  infirm  is  a matter  of 
statutory  provision.  In  Smith  v. 

Colerain,  9 Mete.  492,  it  is  said  by 
Chief  Justice  Shaw,  ’It  has  been  too 
often  decided  to  be  nov/  questioned 
that  the  liability  of  towns  to  sup- 
port poor  persons  is  founded  upon 
and  limited  by  statute,  and  is  not 
to  be  enlarg  d or  modified  by  any 
• supposed  moral  obligation.'  Where 
a statute  imposes. such  duty  on  a 
county  in  general  terms,  leaving  the 
method  and  extent  of  relief  to  the 
judgment  and  discretion  of  local 
officers  and  agents.  In  order  to 
make  a binding  pecuniary  obligation 
on  the  county  there  must  be  a con- 
tract to  that  effect,  express  in  its 
terms,  or  the  service  must  be  done 
at  the  express  request  of  the  officer 
or  agent  charged  with  the  duty,  and 
having  the  power,  to  make  contracts 
concerning  It.  The  statutes  of  our 
stale  on  this  subject  are  of  this 
character,  by  section  707,  subd.  21, 
and  section  3540,  of  the  Code,  the 
county  commissioners  are  directed  to 
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proviue  i’or  tne  maintenance,  com- 
fort, ana  well  ordering  of  the  poor. 

By  section  3541  it  is  provided  that 
paupers  who  may  become  chargeable  to  the 
county  shall  be  maintained  at  the  county 
poorhouse,  or  at  such  place  or  places 
as  the  board  of  commissioners  may  agree 
upon.  The  general  duty  is  here  imposed 
of  providing  for  the  poor.  The  place, 
method,  and  extent  of  relief  are  vested 
in  the  judgment  ana  discretion  of  the 
county  eonunissionors . *::■  •:>- 

This  rule  is  recognized  in  Dodge  County  v,  Diers, 
supra,  and  bollock  v,  Stevens  Point,  37  Wise.  348, 

Therefore,  v/e  are  of  the  opinion  that  an  indigent 
person  quarantined  by  an  order  of  the  State  Board  of  Health 
must  be  cared  for  by  the  county  of  which  she  is  a resident. 


Conclusion 

It  Is,  therefore,  the  opinion  of  this  Department 
that  the  State  Board  of  Health  may  by  rule  and  regulation 
provide  that  a person  having  a communicable  venereal  disease 
shall  be  quarantined,  but _ that  said  person  cannot  bo  quaran- 
tined in  a county  jail.  It  Is  further  the  opinion  of  this 
Department  that  if  such  a person  Is  able  to  pay  the  expense 
of  saiu  quarantine,  she  must  do  so,  but  if  she  is  an  In- 
digent and 'unable  to  pay  the  cost  or  expense,  then  the  duty 
is  upon  the  county  to  boar  the  expense . 


Respectfully  submitted. 


ARTHUR  O’KEEFE 

Assistant  Attorney-General 


APPROVED: 


VANE  0.  THURLO 
(Acting)  Attorney^Gdneral 
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TAXATION:  Property  person  in  military  service  not  exempt. 

Effect  and.  application  Soldiers  and  Sailors  Re- 
lief Act  on  proceeding  to  enforce  collection. 


December  18,  1941 


Honorable  Phil  H,-  Cook 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Hi s souri 


Dear  Sir; 


Tliis  will  acknowledge  receipt  of  your  letter  of 
December  10,  1941,  which  3,s  as  follows; 


"Is  a person  in  the  armed  forces  of 
the  United  States , either  Army,  Navy, 
or -Marino  Corps,  who  owns  either  real 
estate  or  personal  property  exempt 
from  t axation  under  Section  .10937, 
Revised  Statutes  of  Missouri,  1939? 

"If  they  arc  exempt  from  t axation, 
after  taxes  have  become  delinquent, 
are  the  taxes  automatically  cancelled 
on  said  delinquent  taxes  if  the  person 
becomes  a member  of  the  armed  forces 
of  the  United  States? 

"In  other  words,  does  belonging  to 
the  armed  forces  of  the  United  States 
relieve  a person  from  paying  current 
real  or  personal  taxes,  and  also  does 
It  relieve  a person  from  paying  any 
delinquent  taxes  that  he  may  owe  at  the 
time  of  his  entering  the  armed  forces 
of  the  United  States?" 


In  ansv/er  to  the  first  question,  we  enclose  copies 
of  three  opinions  heretofore  rendered  to  lion."  John  P.  Shreves, 
dated  May  18;  1934;  Honorable  William  II,  Sapp,  dated 
September  17,  1936  and  Honorable  Andy  Wilcox,  dated  January  4, 
1937,  in  which  we  held  that  the  property,  real  or  personal. 
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of  a person  in  the  armed  forces  of  the  United  States  was 
not  exempt  from  t axation,  if  otherwise  taxable  tinder  the 
lav/s  of  this  state. 

The  answer  to  the  balance  of  your  opinion  request  lies 
in  the  terras  of  the  Soldiers’  and  Sailors’  Civil  Relief  Act 
of  1940,  50  U5CA  (App,)  501,  et  seq,,  June  1941  quarterly 
supplement  *- 

Section  510  of  said  Act  states  the  general  purpose 
thereof,  and  is  as  follows: 


,rIn  order  to  provide  for,  strengthen, 
and  expedite  the  national  defense  under 
the  emergent  conditions  which  are  threat- 
ening the  peace  and  security  of  the  United 
States  and  to  enable  the  United  States 
the  more  successfully  to  fulfill  the  re- 
quirements of  the  national  defense,  pro- 
vision is  hereby  made  to  suspend  enforce- 
ment of  civil  liabilities,  in  certain 
cases,  &f  persons  in  the  military  service 
of  the  United  States  in  order  to  enable 
such  persons  to  devote  their  entire  energy 
to  the  defense  needs  of  the  Ration,  and  to 
this  end  the  following  provisions  are 
made  for  the  temporary  suspension  of 
legal  proceedings  and  transactions  which 
.may  prejudice  the  civil  rights  of  persons 
in  such  service  during  the  period  herein 
specified  over  which  this  Act  remains  in 
force •" 


Section  511  defines  the  variotis  terms  used,  and  is 
as  follows: 


” (1)  The  term  ’persons  in  military  ser- 
vice* and  the  term  ’persons  in  the  military 
service  of  the  United  States’,  as  used  in 
this  Act,  shall  include  the  following  per- 
sons and  no  others:  All  members  of  the 
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Army  of  the  United  States,  the  United 
States  Navy,  the  Marine  Corps,  the  Coast 
Guard,  and  all  officers  of  the  Public 
Health  Service  detailed  by  proper  au- 
thority for  duty  either  with  the  Amy 
or  tile  ITavy,  The  term  •military  service*, 
as  used  in  this  Act,  shall  signify  Federal 
service  on  active  duty  with  any  branch 
of  service  heretofore  referred  to  or 
mentioned  as  well  as  training  or  education 
under  the  supervision  of  the  United  States 
preliminary  to  induction  into  the. military 
service.  The  terms  ‘active  service*  or  ‘active  duty* 
shall  include  the  period  during  which  a per- 
son in  military  service  is  absent  from  duty 
on  account  of  sickness,  wounds,  leave,  or 
other  lav/ful  cause, 

" (2)  The  term  ‘period  of  military  service*, 
as  used  in  this  Act,  shall  include  the 
time  between  the  following  da„tes:  For 
persons  in  active  service  at  the  date  of 
the  approval  of  this  Act  it  shall  begin 
with  the  date  of  approval  of  this  Act; 
for  persons  entering  active  service  after 
the  date  of  this  Act,  with  the  date  of  en- 
tering active'  service.  It  shall  terminate 
with  the  date  of  discharge  from  active 
service  or  death  while  in  active  service, 
but  in  no  case  later  than  the  date  when  this 
•Act  ceases  to  be  in  force, 

" (3)  The  term  ‘person’,  when  used  in  this 
Act  with  reference  to  the  holder  of  any 
right  alleged  to  exist  against  a person  in 
military  service  or  against  a person  secondarily 
liable  under  such  right,  shall,  include  individ- 
uals, partnerships,  corporations,  and  any 
other  forms  of  business  association, 

11  (4)  The  term  ‘court*,  as  used  in  this  Act, 
shall  include  any  court  of  competent  juris- 
diction of  the  United  States  or  of  any 
State,  whether  or  not  a court  of  record," 
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Section  520  provides s 

J 

"If  any  action  or  proceeding  commenced 
In  any  court.  If  there  shall  be  a de- 
fault of  any  appearance  by  the  defendant, 
the  plaintiff,  before  entering  judgment 
shall  file  in  the  court  an  affidavit  setting 
forth  facts  showing  that  the  defendant  is  not 
in  military  service.  If  unable  to  file  such 
affidavit  plaintiff  shall  in  lieu  thereof 
file  an  affidavit  setting  forth  either 
that  the  defendant  is  in  the  military  ser- 
vice or  that  plaintiff  is  not  able  to 
determine  whether  or  not  defendant  is  in 
such  service.  If  an  affidavit  is  not 
filed  showing  that  the  defendant  is  not 
in  the  military  service,  no  judgment  shall 
be  entered  without  first  securing  an  order 
of  court  directing  sueh  entry/  and  no  such 
order  shall  be  made  if  the  defendant  Is  in 
such  service  until  after  the  court  shall 
have  appointed  an  attorney  to  represent 
defendant  and  protect  his  Interest,  and  the 
court  shall  on  application  make  such  appoint- 
ment, Unless  'it  appears  that  the  defendant 
is  not  in  such  service  the  court  may  re- 
quire, as  a condition  before  judgment  Is 
entered,  that  the  plaintiff  file  a bond 
approved  by  the  court  conditioned  to  In- 
demnify the  defendant.  If  In  military  ser- 
vice, against  any  loss  or  damage  that  he 
may  suffer  by  reason  of  any  judgment  should 
the  judgment  be  thereafter  set  aside  In 
whole  or  In  part.  And  the  court  may  make 
such  other  and  further  order  or  enter  such 
judgment  as  in  Its  opinion  may  be  necessary 
to  protect  the  rights  of  the  defendant  under 
this  Act, 

"Any  person  who  shall  make  or  use  an  affidavit 
required  under  this  section,  knowing  it  to 
be  false,  shall  be  guilty  of  a misdemeanor 
and  shall  be  punishable  by  imprisonment  not 
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to  exceed  one  year  or  by  fine  not  to 
exceed  £1,000,  or  both, 

"In  any  action  or  proceeding-  in  which 
a person  in  military  service  is  a 
party  if  such  party  does  not  personally 
appear  therein  or  Is  not  represented  by 
an  authorized  attorney,  the  court  may 
appoint  an  attorney  to  represent  him; 
and  In  such  case  a like  bond  may  be  re- 
quired and  an  order  made  to  protect  the 
rights  of  such  person.  But  no  attorney 
appointed  under  this  Act  to  protect  a 
person  in  military  service  shall  have 
power  to  waive  any  right  of  the  person 
for  whom  he  is  appointed  or  bind  him  by 
his  acts, 

"If  any  judgment  shall  be  rendered  in 
any  action  or  proceeding  governed  by 
this  section  against  any  person  in  mili- 
tary service  during  the  period  of  such 
service  or  within  thirty  days  thereafter, 
and  it  appears  that  such  person  was  pre- 
judiced by  reason  of  his  military  service 
in  making  his  defense  thereto,  such  judg- 
ment may,  upon  application,  made  by  such 
person  or  his  legal  representative,  not 
later  than  ninety  days  after  the  termina- 
tion of  such  service,  be  opened  by  the 
•court  rendering  the  same  and  such  defendant 
or  his  legal  representative  let  in  to  de- 
fend; provided  it  is  made  to  appear  that 
the  defendant  has  a meritorious  or  legal 
defense  to  the  action  or  some  part  thereof. 
Vacating,  setting  aside,  or  reversing  any 
judgment  because  of  any  of  the  provisions 
of  tMs  Act  shall  not  impair  any  right  or 
title  acquired  by  any  bona  fide  purchaser 
for  value  under  such  judgment," 


Section  521,  provides: 


"At  any  stage  thereof  any  action  or  proceeding 
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in  any  court  in  which  a person  In 
military  service  is  involved,  either 
as  plaintiff  or  defendant,  during 
the  period  of  such  service  or  within 
sixty  days  thereafter  may,  in  the  dis- 
cretion of  the  court  in  which  it  is 
pending,  on  its  own  motion,  and  shall, 
on  application  to  it  by  such  person  or 
some  person  on  his  behalf,  be  stayed  as 
provided  in  this  Act,  unless,  in  the 
opinion  of  the  court,  tho  ability  of 
plaintiff  to  prosecute  the  action  or 
the  defendant  to  conduct  his  defense  is 
not  materially  affected  by  reason  of  his 
military  service," 


Section  523  provides: 


"in  any  action  or  proceeding  commenced 
in  any  court  against  a person  in  military 
service,  before  or  during  the  period  of 
such  service,  or  within  sixty  days  there- 
after, the  court  may,  in  its  discretion, 
on  its  own  motion,  or  on  application  to 
it  by  such  person  or  some  person  on  his 
behalf  shall,  unless  in  the  opinion  of  the 
court  the  ability  of  the  defendant  to  com- 
ply with  the  jud^nent  or  order  entered  or 
sought  is  not  materially  affected  by  reason 
of  his  military  service— 

"(a)  Stay  the  execution  of  any  judgment 
or  order  entered  against  such  person,  as 
provided  in  this  Actj  * * * # * * **" 


Section  560  provides: 


" (1)  provisions  of  this  section  shall 

spply  when  any  taxes  or  assessments,  whether 
general  or  special,  f allinai  due  during  the 
period  of  military  service  in  respect bF”” 
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real  property  owned  and  occupied 
for  "dwell Inc,  agricultural,  or  busi- 
ness purposes  by  a person  in  military 
service  or  his  dependents  at  the  commence- 
ment of  his  period  of  military  service 
and  still  so  occupied  by  his  dependents 
or  employees  are  not  paid* 

’’When  any  person  in  military  service,  or 
any  person  in  his  behalf,  shall  file 
with  the  collector  of  taxes,  or  other 
officer  whose  duty  it  is  to  enforce 
the  collection  of  taxes  or  assessments 
an  affidavit  showing  (a)  that  a tux  or 
assessment  has  been  assessed  upon  prop- 
erty which  is  the  subject  of  this'  section, 
(b)  that  such  tax  or  assessment  is  un- 
paid, and  (e)  that  by  reason  of  such 
military  service  the  ability  of  such 
person  to  pay  such  tax  or  asS'essment 
is  materially  affected,  no  sale  of  such 
property  shall  be  made  to  enforce  the 
collection  of  such  tax  or  assessment, 
or  any  proceeding  or  action  for  such 
purpose  commenced,  except  upon  leave  of 
court  granted  upon  an  application  made 
therefor  by  such  collector  or  other 
officer*  The  court  thereupon - may  stay 
such  proceedings  or  such  sale,  as  pro- 
vided in  tills  Act,  for  a period  extend- 
ing not  more  than  six  months  after  the 
termination  of  tho  period  of  military 
service  of  siich  person, 

"Mien  by  law  such  property  may  be  sold 
or  forfeited  to  enforce  the  collection 
of  such  tax  or  assessment,  such  person 
in  military  service  shall  have  the  right 
to  redeem  or  commence  an  action  to  redeem 
such  property,  at  any  time  not  later  than 
six  months  after  the  termination  of  such 
service,  but  in  no  case  later  than  six 
months  aft or  the  date  when  this  Act  ceases 
to  be  in  force;  but  this  shall  not  be  taken 
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to  shorten  any  period,  now  or  here- 
after provided  by  the  laws  of  any 
State  or  Territory  for  such  redemp- 
tion, 

"Whenever  any  tax  or ' assessment  shall 
not  be  paid  when  due,  such  tax  or 
assessment  due  and  unpaid  shall  bear 
interest  until  paid  at  the  rate  of  6 
per  centum  per  annum,  and  no  other 
penalty  or  interest  shall  be  Incurred 
by  reason  of  such  nonpayment*  Any 
lien  for  such  unpaid  taxes  or  assess- 
ment shall  also  include  such  interest 
thereon," 


Under  Sections  520  and  521,  no  action  in  any  court 
to  enforce  payment  of  personal  property  taxes  could  be  pro- 
secuted to  a final  conclusion,  absent  compliance  with  the 
requirements  laid  down.  In  any  such  action,  if  the  required 
affidavit  could  not  be  filed,  then  no  hidoment  could  be 
entered  unloss  bond  was  given.  Even  then  such  judgment 
v/ould  be  subject  to  being  set  aside,  vacated  or  reversed 
upon  application  of  the  person  in  military  service  after 
termination  of  said  service,  if  it  appears  he  has  a legal 
defense, 

While/  Sections  520  and  521  v/ould  apply  to  suits  in- 
court  (Section  11112,  R»  S,  Mo#  1S39)  to  enforce  payment 
of  personal  property  taxes,  nothing  in  the  act  appears  to 
suspend-  or  bar  tbe  power  to  enforce  payment  by  use  of  a 
distress  warrant  (Sections  11086  and  11087,  R.  S,  Mo*  1939). 
Howevql*,  such  summary  method  has  generally  fallen  into  dis- 
use in.  this  state,  and  resort  to  it  v/ould  certainly  be 
contrary  to  the  general  spirit  of  the  Relief  Act  as  expressed 
in  Section  510.  We  do  not  think  any  collector  will  or 
shqfuld  resort  to  the  same,  especially  since  the  taxing  units 
ar 4 protected  by  the  Relief  Act.  The  Collector  could  file 
su|t  for  personal  property  taxes,  let  it  be  shown  that  the 
defendant  was  In  military  service;  have  judgment  entered 
subject  to  the  terms  of  Section  520,  and  let  the  execution 
be * stayed  under  Section  823,  The  Collector  might  also  file 
suflt  and  let  the  action  be  stayed  under  Section  521.  Either 
ofj  these  methods,  while  preventing  the  taxing  units  from 
making  Immediate  collection,  v/ould  insure  that  such  taxes 
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would  be  collected  (if  the  defendant  or  Ms  property  were 
good  therefor)  when  the  period  of  military  service  ends. 

Also,  Section  525  provides s 


"The  period  of  military  service  shall 
not  be  included  in  computing  any  period 
now  or  hereafter  to  be  limited  by  any 
law  for  the  bringing  of  any  action  by 
or  against  any  person  in  military  service 
or  by  or  against  his  heirs,  executors, 
administrators,  or  assigns,  whether  such 
cause  of  action  3hall  have  accrued  prior 
to  or  during  the  period  of  such  service." 


Under  this  provision  the  Collector  could  refrain 
from  filing  any  Suit,  until  the  person  liable  is  released 
from  military  service,  and  not  endanger  any  right  of  the 
taxing  unit  from  the  standpoint  of  limitations  running 
on  the  claim. 

The  first  method,  however,  seems  the  more  preferable, 
since  it  would  clearly  enable  the  Collector  to  account  for 
these  taxes  in  the  delinquent  list  and  in  his  annual  settle- 
ment. 

Section  560  deals  completely  with  real  estate  taxes, 
and  only  with  those  that  fall  due  during  the  period  of 
military  service.  Therefore,  any  tax  that  fell  due  before 
the  owner  of  the  real  estate  entered  military  service  may 
properly  be  ca&leeted,  or  collection  enforced  by  the  summary 
method  provided  by  the  " Jones-IIunger  Act,"  (This  would  not 
be  so  in  those  parts  of  the  state  where  real  estate  taxes 
are  enforced  by  suit,  since  Sections  520  and  521  would 
govern). 

However! , it  appears  from  Section  560  that  upon  the 
filing  with  the  Collector  of  an  affidavit  setting  forth  cer- 
tain facts,  he  cannot  sell  real  property  for  taxes  falling 
due  during  the  period  of  military  service  of  the  owner.  Thi 
seems  to  place  the  burden  upon  the  property  owner,  who  is  in 
military  service,  to  take  an  affirmative  step  to  stopc  the 
sale  of  his  land  for  taxes.  Absent  such  affirmative  action 
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on  his  part,  there  does  not  appear  to  be  any  bar  interposed 
by  said  section,  and  even  then,  by  leave  of  a court  upon 
the  collector’s  application,  the  property  may  be  sold.  The 
person  in  military  service,  in  either  event,  is  protected 
because  he  is  given  the  right  to  redeem  the  property  at  any 
time  within  six  months  after  Ills  service  in  the  armed  forces 
is  terminated.  The  taxing  units  are  protected,  since,  during 
the  period  when  the  right  to  enforce  3fcs  tax  lien  is  sus- 
pended, the  tax  bill  bears  interest  at  six  per  cent  per 
annum  until  paid,  and  in  the  event  not  paid,  the  property 
could  then  be  sold,  and  limitation  would  be  no  bar. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED* 


Vane  c.  tiiurlo 

(Acting)  Attorney  General 
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DRAINAGE  DISTRICTS  DELINQUENT  TAXES:  Trustee  appointed  by 
county  court  to  bid  at  tax  sales  not  authorized  to  include 
delinquent  drainage  tax  in  the  amount  of  his  bid. 


/ January  £4#  1941 

/ 


Hon*  Marshall  Craig 
Prosecuting  Attorney 
Charleston,  Missouri 

Dear  Sir: 


Receipt  is  aefeno  lodged  of  your  letter  of 
January  21,  1941,  in  which  you  ask  for  an  opinion  on  the 
t oi lowing  que o bi  on : 

wIn  Section  9953B,  Laws  of  the  State  of 
Missouri  1939*  authority  is  given  the  County 
Court  to  appoint  a Trusts#  to  buy  in  lane  for 
the  County  for  the  amount  of  taxes  due* 


"In  this  County  we  have  a great  many 
Drainage  Districts  and  several  of ‘them  are 
County  Court  Districts,  By  reason  of  this 
situation  tnere  arises  a question  as  to  what 
steps  the  County  Court  and  its  duly  appointed 
Trustee  should  take  to  protect  the  County  Court 
Drainage  Districts* 

"Eor  example  lets*  say  the  State  and  County 
taxes  on  40  acres  of  land  becomes  delinquent 
and  amounts  to  £100*00.  On  the  same  land  the 
Drainage  taxes,  assessed  under  a County  Court 
District,  amoimts  to  §80*00  for  the  oame  years* 
The  question  arises  as  to  whether  the  Trustee 
appointed  by  the  County  Court  can  bid  only 
#100*00  and  protect  only  State  and  County  taxes 
or  whether  he  can  bid  1180,00  and  protect  Drain- 
age .Diet riot  in  addition. 

”1  seems  thrt  Trustees  should  be  permitted 
to  bid  the  full  0180.00  and  then  to  sell  the 
property  for  enough  to  pay  both  the  County  and 
Drainage  District.  This  should  be  especially 
true  if  the  Courts  are  going  to  hold  that  when 
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a piece  of  property  is  bid  on  by  the  Trustee 
for  State  and  County  purposes,  all  special 
assessments  for  the  same  years  are  to  be  cut 
off." 

Section  9953b,  Laws  of  Missouri,  1939,  page  851, 
mentioned  in  your  question  was  enacted  by  the  General  As- 
sembly by  Senate  Bill  311,  approved  June  16,  1939,  This 
bill  also  contained  Sections  9953a  and  9963f.  These  sec- 
tions of  the  law  were  enacted  to  amend  Senate  Bill  94  en4- 
acted  by  the  General  Assembly  in  1933,  approved  April  7, 
1933,  and  found  in  Laws  of  Missouri,  1933,  page  425  and 
following.  This  last  mentioned  Act  does  not  apply  to  the 
collection  of  drainage  or  levee  assessments  or  other 
special  assessments,  Section  9963d,  page  448,  Laws  1933, 

"*  * *nor  shall  this  act  be  so  construed  as  to 
change  in  any  manner  whatsoever  the  method  or 
mode  now  or  that  may  hereafter  be  provided  by 
law  for  the  collection  of  drainage  and/or  levee 
assessments*  or  other  special  assessments," 

The  original  act*  Senate  Bill  94*  1933*  did  not 
apply  to  the  collection  of  drainage  assessments,  and  Senate 
Bill  311*  Laws  of  1939*  page  850  and  following  is  not  made 
to  apply  by  any  of  its  provisions*  However,  by  Section 
9963f  of  this  Bill*  Laws  1939,  page  852,  drainage  and  levee 
districts  which  are  given  the  right  and  the  method  is  pre- 
scribed whereby  the  junior  lien  of  drainage  and  levee  assess 
ments  may  be  protected  from  being  foreclosed  by  a sale  to 
satisfy  a tax  lien,  this  section  is  as  follows: 

"Any  drainage,  levee  or  any  other  special 
improvement  district  having  a lien  on  any  land 
or  lot*  upon  which  there  has  been  issued  a cer-* 
tificate  of  purchase,  may,  if  authorized  by  the 
law  creating  such  drainage  * levee  or  other 
speoial  Improvement  district,  at  any  time  within 
the  period  of  redemption  applicable  to  any  cer- 
tificate of  purchase,  deposit  with  the  collector 
the  amount  necessary  to  redeem  such  lands* 

Upon  any  such  deposit  the  collector  shall  give 
immediate  notice  thereof  to  the  holder  of  the 
certificate  of  purchase*  But  no  drainage, 
levee  or  any  other  special  improvement  district 
shall  foreclose  its  lien  against  any  property 
sold  under  this  act  until  it  has  redeemed  as 
provided  herein.  The  holder  of  such  certifi- 
cate or  purchase  shall  th  n surrender  said 
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certificate  of  purchase  to  the  collector,  who 
shall  pay  to  the  holder  of  the  certificate  the 
money  so  deposited  by  such  drainage,  levee  or 
other  special  improvement  district.  In  cases 
to  which  this  section  is  applicable  said  cer- 
tificate of  purchase  shall  not  be  Cancelled 
but  shall  be  considered  as  legally  assigned  to 
the  drainage,  levee  or  other  special  improve- 
ment district  making  the  deposit  as  herein- 
before set  forth  and  shall  be  delivered  by  the 
collector  to  such  district,  noting  thereon 
compliance  with  this  section.  Any  such  cer- 
tificate may  then  be  redeemed  as  provided  for 
in  this  act  from  any  such  drainage,  levee  or 
other  special  improvement  district;  if  not  re- 
deemed, then  any  such  drainage,  levee,  or  other 
special  improvement  district  shall  be  entitled 
to  a collector’s  dce'd,.  in  the  same  manner  and 
under  the  same  conditions  as  provided  for  in 
this  act  as  to  other  holders  of  a certificate 
of  purchase.” 

This  method  being  provided  for  the  protection  of 
drainage  and  levee  assessments  no  other- method  could  be 
followed.  Keane  v.  Strodtman,  18  S.  W,  (2d)  896,  1.  c.  898 

"The  familiar  maxim  of  ’expressio  unius  est 
exolusio  altorius’  may  also  be  invoked,  for 
the  maxim  is  never  more  applicable  than  in  the 
construction  of  statutes.  Whitehead  v.  Cape 
Henry  Syndicate,  105  Va.  463,  54  S.  E,  306; 

Hackett  v.  /jus den,  56  Vt.  201,  206;  Matter  of 
Attorney  General,  2 N.  M*  49. 

"Certainly  whore,  as  at  bar,  the  statute 
(section  8702)  limits  the  doing  of  a particular 
thing  to  a prescribed  manner,  it  necessarily 
includes  in  the  power  granted  the  negative  that 
it  cannot  be  otherwise  done.  This  is  the  gen- 
eral rule  as  to  the  application  of  the  maxim. 

Even  more  relevant  under  the  facts  in  this 
case  is  the  interpretation  given  to  it  by  the 
Kansas  City  Court  of  Appeals  in  Dougherty  v. 

xcelsior  Springs,  110  Mo.  App.  623,  626,  85 
g.  W,  112,  113,  to  this  effect:  ’That  when 
special  powers  are  conferred,  or  where  a special 
method  is  prescribed  for  the  exercise  and  exe- 
cution of  a power,’  that  exercise  is  ’within 
the  provision  of  the  maxim*  * * and*  * * for- 
bids and  renders  nugatory  the  doing  of  the 
thing  specified  except  in  the  particular  way 
pointed  out.*” 
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CONCLUSION. 


The  trustee  who  may  he  appointed,  by  the  County 
Court  under  the  provisions  of  Section  9953b,  Laws  1939, 
page  851,  is  without  authority  to  include  in  the  amount 
of  his  bid  the  amount  of  delinquent  drainage  or  levee 
assessments. 

Respectfully  submitted, 


W«  0.  JACKSON 

Assistant  Attorney-General 

APPROVED : 


bOVttt  R.  HA-.lT'l1 
(Acting)  Attorney-General. 
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COUNTIES:'  County  courts  issuing  revenue  bonds  under 

LIABILITY  FOR:  Section  8548,  R.  S.  Mo.  1939,  incur  no 
REVENUE  BONDS:  objection  on  a county  other  than  that 

mentioned  in  the  bond. 


FILED  NO.  20 


May  22,  1941. 


Honorable  Marshall  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Mr.  Craig: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  on  the  following  statement  of 
facts . 


FILED 

30 


"There  has  been  some  discussion  in 
the  County  Court  with  reference  to 
taking  over  a bridge  which  spans  the 
Mississippi  River  from  Missouri  into 
Illinois,  at  Cairo,  Illinois,  by  the 
County,  through  the  issuance  of 
Revenue  Bonds  by  the  County. 

"It  is  our  understanding  that  such  a 
project  was  perfected  by  Pike  County, 
Missouri.  The  County  is,  of  course, 
interested  in  protecting  its  credit 
and  we  would  like  to  know  whether  or 
not  the  matter  has  ever  been  brought 
to  your  attention  and  whether  the 
County  in  anywise  binds  itself.  It 
appears,  by  Section  8548,  Revised 
Statutes  of  Missouri,  1939,  that  there 
would  be  no  obligation  on  the  County 
and  that  the  bonds  would  be  retired 
on  the  income  of  the  tolls  and  in  that 
matter  only.  If  you  have  had  occasion 
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to  give  opinion  on  this  matter,  we 
would  appreciate  the  benefit  of  your 
research  so  that  the  County  might  be 
certain  of  its  position." 

County  courts  and  other  political  subdivisions  of  the 
state  are  authorized  to  issue  toll  bridge  revenue  bonds  by 
authority  of  Section  8548,  R.  S.  Mo.  1939.  This  section 
contains  the  following  proviso: 

"*  * * Provided,  however,  that  no 
revenue  bonds  or  any  liens  securing 
such  bonds  shall  be  repaid  in  whole 
or  in  part  from  any  funds  arising 
from  taxation,  nor  shall  any  such 
bonds  or  liens,  given  under  authority 
of  this  act  constitute  a lien  on  any 
other  property  of  any  such  public 
agency  or  a pledge  of  the  credit  of 
such  agency;  * * 

Your  inquiry  goes  to  the  question  of  whether  or  not 
additional  liability  is  incurred  by  the  county  court  in  the 
issuance  of  such  bonds.  We  think  this  question  is  the  one 
answered  in  the  case  of  State  ex  rel.  City  of  Hannibal  v. 
Smith,  State  Auditor,  74  S.  W.  (2d)  367,  1.  c.  370,  371. 

In  that  case  the  following  object  was  made  to  the  issuance 
of  bonds  for  erecting  a bridge  at  Hannibal,  Missouri,  for 
which  the  City  of  Hannibal  issued  revenue  bonds: 

"'The  City  Council  of  the  City  of 
Hannibal  was  without  authority  of 
law  to  adopt  the  said  ordinance, 
because  the  ordinance  is  void  in 
that  it  attempts  to  authorize  the 
City  to  incur  an  indebtedness  to 
an  amount  exceeding  the  income  and 
revenue  provided  for  the  year  in 
which  the  ordinance  was  adopted. 
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without  a two-thirds  vote  of  the  voters 
of  the  City  voting  on  a proposition  to 
incur  such  indebtedness,  at  an  election 
to  be  held  for  that  purpose,  as  required 
by  Section  12  of  Article  10  of  the 
Constitution;  and  because  the  ordinance 
makes  no  provision  for  the  submission 
of  such  proposition  to  the  voters  of  the 
City. 

**#*##*#*##*#**#**#** 

"In  substance,  s«etion  12,  art.  10,  of 
the  Missouri  Constitution,  provides 
specifically  against  the  incurring  of 
an  indebtedness  in  an  amount  exceeding 
the  income  and  revenue  provided  for  the 
year  in  which  said  indebtedness  was 
incurred  without  the  consent  of  two- 
thirds  of  the  voters  voting  on  the 
proposition. 

"The  bonds  in  question  are  to  be  paid 
for  wholly  out  of  tolls  laid  on  the 
traffic  using  the  bridge.  The  lien  to 
secure  the  payment  of  the  bonds  is  only 
on  the  income  from  the  toll  charged  for 
the  use  of  the  bridge . There  is  no 
lien  on  the  bridge  itself. 

"'A  municipality  does  not  create  an 
indebtedness  by  obtaining  property  to 
be  paid  wholly  out  of  income  of  the 
property.  Thus,  bonds  issued  to  pay 
for  water  workd  or  light  plant  which 
provide  that  they  shall  be  paid  shlely 
from  income  of  such  works  or  plant  do 
not  constitute  an  indebtedness.’  6 
McQulllin,  p.  48,  Section  2389.” 

A number  of  cases  are  then  cited  by  the  court  in 
support  of  its  ruling.  After  citing  those  cases,  the  court 
further  said: 
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"We  have  consistently  ruled  that  bonds  or 
other  forms  of  obligation  issued  by  cities, 
counties,  political  subdivisions,  or  public 
agencies  by  legislative  sanction  and  author- 
ity, if  such  particular  bonds  or  obligations 
are  secured  and  payable  only  from  the  reve- 
nues to  be  realized  from  a particular 
utility  or  property,  acquired  with  the 
proceeds  of  the  bonds  or  obligations,  do 
not  constitute  debts  of  the  particular 
political  subdivision  or  public  agency 
issuing  them  within  the  definition  of 
'debt1  as  used  in  the  constitutional  provi- 
sions of  this  state." 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
toll  bridge  revenue  bonds,  which  may  be  issued  by  a county 
under  the  provisions  of  Section  8548,  R.  S.  Mo.  1939* 
would  not  obligate  the  county  to  raise  funds  for  retiring 
such  bonds  from  taxation,  and  that  such  bonds  would  not  be 
a lien  on  any  other  property  of  such  county,  than  the 
bridge,  the  payment  for  which  they  were  issued. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 
(Acting)  Attorney  General 
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HIGHWAY  PATROL:  Highway  patrolman  is  entitled  to  fee  of  $1*00 

CONSTABLES:  upon  service  of  a warrant  which  must  be  paid 

PEES:  into  the  state  treasury.  The  same  applies  as 

to  commitments.  Only  one  officer  entitled  to 
fee. 


July  23,  1941 


Honorable  Marshall  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Sir: 


Y 


o/) 


We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  July  19,  1941,  which 
reads  as  follows: 

"We  have  Several  Justices  of  the  Peace 
that  have  requested  information  with 
reference  to  collection  of  $1,00  to  b© 
turned  over  to  the  State  in  cases  whore 
an  arrest  is  made  by  a patrolman.  Of 
course,  the  patrolman  would  not  be  en- 
titled to  a fee  for  making  the  arrest. 

The  question  is  whether  that  should  be 
collected  and  paid  to  the  State.  Then 
in  addition,  ,if  the  Constable  accompanies 
the  patrolman,  would  he  be  entitled  to 
$1,00?" 

I am  presuming  in  the  above  request  where  you 
mention  "patrolman"  you  mean  a member  of  the  State  Highway 
Patrol. 

Section  8357,  R.  S.  Missouri  1939,  reads  as  fol- 
lows: 


"The  necessary  expenses  of  the  mem- 
bers of  the  patrol  in  the  perform- 
ance of  their  duties  shall  be  paid 
by  the  state  v/hen  such  members  are 
away  from  their  places  of  residence 
or  from  the  district  to  which  they 
are  assigned,  subject  to  the  approval 
of  the  commission.  All  fees  for  the 
arrest  and  transportation  of  persons 
arrested  and  witnesses*  fees  for  mem- 
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bars  of  the  patrol  shall  be  the  same 
as  provided  by  law  for  sheriffs  and 
shall  be  taxed  and  collected  as  coats 
and  paid  into  the  state  treasury  as 
provided  by  law.” 

Under  the  above  section  the  fees  for  the  arrest 
and  transportation  of  persons  by  members  of  the  patrol 
shall  be  the  same  as  the  sheriff*  and  it  is  mandatory  that 
the  fees  be  taxed  and  collected  as  costs  and  paid  into  the 
state  treasury.  The  reason  that  the  money  should  be  paid 
into  the  state  treasury  Is  that  the  state  pays  the  neces- 
sary expenses  of  the  members  of  the  State  Highway  Patrol . 
Since  Section  8367*  supra,  sets  out  that  the  highway  patrol- 
man shall  receive  the  same  fees  as  for  a sheriff,  we  are 
herein  setting  out  that  part  of  Section  13413,  R.  S.  Mis- 
souri 1939,  which  applies  to  the  fees  collected  by  a sheriff 
in  a criminal  proceeding  in  reference  to  the  arrest  and  com- 
mitment to  jail.  Section  13413,  supra,  partially  reads  as 
follows : 


"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  fees  for 
their  services  in  criminal  eases  and 
for  all  proceedings  for  contempt  or 
attachment  as  follows: 

"For  serving  and  returning  each 
capias,  for  each  defendant  .....  $1.00 

# -:r  * «■  -*•«•*■&  * * # 

"For  committing  any  person  to  jail  $1,00 

-x  x # w * # -x  -s  •»  * a x * * " 

Under  the  above  section  no  provision  is  made  for 
the  payment  of  a fee  for  an  arrest,  the  only  provisions 
being  made  are  the  serving  of  a capias  and  for  committing 
any  person  to  jail. 

The  section  applicable  to  the  payment  of  criminal 
costs  or  fees  allowed  a constable  is  Section  13399,  R.  S. 
Missouri  1939,  v/hich  partially  reads  as  follows: 

"Constables  shall  be  allowed  fees 

for  their  services  as  follows:  . 

!?•  -:f  * * * 
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"For  serving  warrant  in  any  criminal 
case,  for  each  defendant  $1 . 00 

ft  -ft  -ft  -ft  ft  -ft-  -ft  ft  ft  ft  ft  -ft  ft  -ft-  ft 

"For  taking  a criminal  to  jail  ..  1,00 

-ft-  ft-  ft  -ft  -ft  ft  ft  ft  -ft  -ft-  ft  ft  ft  ft  ft  ft  ft  ft  ft  " 

It  will  be  noticed  that  although  the  wording  is 
different  in  the  section  applicable  to  sheriffs  than  as 
set  out  in  the  section  applicable  to  constables,  it  has 
the  same  meaning,  faking  a criminal  to  jail  under  the 
constable  section  is  the  same  as  committing  to  jail  un- 
der the  sheriff  section. 

In  the  case  of  Thomas  v*  County  of  St,  Louis,  61 
Mo*  547,  1*  o.  548,  the  court,  in  defining  the  term  n com- 
mitting any  person  to  jail,’1  saldr 

"The  words  * committing  any  person  to 
jall,f  relate  to  the  execution  by  the 
sheriff  of  an  order  or  warrant  of 
commitment  made  or  issued  by  some  of- 
ficer exercising  judicial  functions," 

Under  that  holding  "committing  to  jail"  is  not  an 
arrest  without  a warrant  and  placing  in  jail  but  Is  the 
placing  in  jail  of  a defendant  by  the  sheriff  on  his  order 
or  warrant  of  commitment  issued  by  an  officer  exercising 
Judicial  functions.  For  that  reason  we  hold  that  for  a 
mere  arrest  without  a warrant,  capias  or  other  order,  neither 
a constable,  sheriff  or  highway  patrolman  is  entitled  to  a 
fee  for  such  arrest.  In  order  that  they  be  eligible  to 
receive  a- fee  for  committing  to  jail  there  must  first  be  a 
warrant,  capias,  or  order  issued  and  then  an  arrest  made 
and  the  person  then  placed  in  jail,  either  for  want  of 
recognizance  on  a continuance  or  for  placing  In  jail  after 
a conviction  of  imprisonment* 

Section  3808,  R*  S*  Missouri  1939,  prescribes  the 
procedure  of  the  Issuing  of  a complaint  before  a justice 
of  the  peace  who  then  issues  a warrant  for  the  arrest  of 
the  defendant* 

Section  3815,  R*  S*  Missouri  1939,  provides  for  a 
continuance  of  the  cause  when  the  defendant  is  brought  before 
the  justice  of  the  peace  and  gives  a good  reason  for  his  con- 
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tinuance,  Under  this  section  he  may  give  a bond  for  his 
later  appearance. 

Under  Section  3316,  R*  S,  Missouri  1939,  if  he 
should  fall  or  refuse  to  give  bond,  the  Justice  shall 
commit  him  to  jail  until  the  day  fixed  for  trial. 

Under  the  above  three  sections,  if  a State  High- 
way Patrolman,  a sheriff  or  a constable  should  make  an 
arrest  without  a warrant,  then  the  one  making  the  arrest, 
to  whom  the  commitment  should  be  issued,  would  be  entitled 
to  One  Dollar  for  committing  to  jail  for  want  of  bond  on 
a continuance. 

Section  5833,  R,  S,  Missouri  1939,  provides  a 
form  of  warrant  of  commitment  which  is  used  for  committing 
to  jail  for  want  of  payment  of  fine  or  costs  after  conviction 
In  that  case  the  highway  patrolman,  sheriff  or  constable 
would  then  be  entitled  to  another  dollar  for  committing  the 
prisoner  to  Jail,  Under  the  sheriff  section,  in  case  of  the 
Issuance  of  a capias,  which  is  the  same  as  a warrant,  the 
sheriff  would  be  entitled  to  One  Dollar  “for  serving  the 
capias  and  making  the  return.  All  of  the  fees  allowed  for 
the  serving  of  warrants,  capias  or  serving  of  commitments 
to  Jail  are  by  order  of  a court  or  officer  of  judicial 
function  and  no  fees  are  allowed  for  an  arrest  without  a 
warrant , 


In  your  request  you  state  that  the  patrolman  is 
not  entitled  to  a fee  for  making  arrests.  We  agree  that 
the  patrolman  is  not  entitled  to  a fee  for  making  arrests 
without  a warrant  or  capias,  but  if  he  has  a capias  or 
warrant  at  the  time  of  the  arrest,  that  fee  is  entitled  to 
be  taxed  as  a fee  due  the  patrolman  but  must  be  paid  into 
the  state  treasury  as  set  out  in  Section  8357,  supra. 

You  also  inquire  if  the  constable  accompanies  the 
patrolman  would  he  be  entitled  to  One  Dollar,  Under  our 
above  holding,  we  stated  that  the  mere  arrest  without  a 
warrant  or  capias  is  not  subject  to  allowance  of  a fee  as 
set  out,  either  in  the  constable  section  or  sheriff  sec- 
tion allowing  fees  for  service  of  a capias  or  warrant. 

The  capias  or  warrant  is  directed  to  the  sheriff  or  con- 
stable and  a return  must  be  made  by  the  officer  serving 
the  capias  or  warrant,  therefore,  the  only  one  entitled 
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to  the  One  Dollar  fee  for  serving  the  warrant  or  capias 
is  the  one  that  makes  the  return  on  the  warrant  or  capias* 
Only  one  person  can  make  a return  and.  the  one  making  the 
return  is  the  one  that  is  entitled  to  the  fee  as  set  out 
in  the  cost  section. 

A State  Highway  Patrolman  may  make  an  arrest  if  the 
warrant  is  directed  to  him*  The  duties  of  a State  Highway 
Patrolman  are  set  out  in  the  case  of  State  v.  McKeever, 

101  S.  W«  (2d)  1*  c.  31,  where  the  court  said: 

Among  the  duties  of  the  state 
highway  patrol  is  the  policing,  etc*, 
of  the  state  highways.  Laws  1931, 
p*  234,  section  12  (Mo.  St*  Ann. 

82031,  p.  6974),  They  are  * declared 
to  he  officers  of  the  state  of  Mis- 
souri and  shall  be  so  deemed  and  taken 
in  all  courts  having  Jurisdiction  of 
offenses  against  the  laws  of  this 
state,*  and  are  vested  with  the  powers 
conferred  by  law  on  peace  officers 
(♦sheriffs,  police  officers  and  other 
peace  officers  of  this  state/*— Laws 
1931,  p,  231,  Section  2 (Mo.  St.  Ann. 
section  8203b,  p,  6970),  except  they 
may  not  serve  or  execute  civil  pro- 
cess, Laws  1931,  p«  234,  section  13 
(Mo.  St.  Ann.,  section  8203m,  p*  6975)), 
and  are  restricted  in  the  right  or 
power  of  search  and  seizure  to  the 
taking  of  deadly  and  dangerous  weapons 
from  persons  under  or  about  to  be  ar- 
rested (Id.,  p.  235,  section  16  (Mo. 

St.  Ann*  section  8203p,  p.  6976)). 

They  have  authority  to  arrest  any 
person  detected  In  the  act  of  vio- 
lating any  law  of  the  state  (section 
13,  supra  (Mo.  St.  Ann*  section  8203m, 
p*  6975))  and  their  powers  and  duties 
are  supplementary  to,  and  not  a limi- 
tation on,  the  powers  and  duties  of 
sheriffs,  police  officers,  or  other 
peaee  officers  of  the  state  (Laws 
1931,  p.  231,  section  1 (Mo.  St.  Ann. 
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section  8203a,  p*  6970)),  * * 11 

CONCLUSION 

In  view  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  the  fee  for  the  arrest  of  a person 
under  a warrant  or  capias  served  by  a State  Highway  Patrol- 
man must  be  taxed  as  costs  and  paid  Into  the  state  treasury. 

It  is  further  the  opinion  of  this  department  that 
if  a constable  accompanies  a State  Highway  Patrolman  In 
serving  a warrant  or  capias,  he  is  not  entitled  to  One  Dol- 
lar for  the  service  of  a capias  or  warrant.  If  the  State 
Highway  Patrolman  makes  the  return  on  the  capias,  or  war- 
rant, The  One  Dollar  for  making  the  arrest  should  be  taxed 
In  favor  of  the  State  Highway  Patrolman  and  paid  Into  the 
state  treasury. 

It  is  further  the  opinion  of  thl3  department  that 
where  an  arrest  is  made  without  a warrant  and  the  defendant 
is  taken  before  a justice  of  the  peace  forthwith  as  pro- 
vided by  law  and  a continuance  Is  granted  and  the  defendant, 
not  being  able  to  furnish  bond  for  appearance  at  the  time 
set  for  trial  and  a commitment  3s  issued  committing  him  to 
jail,  the  officer  serving  the  commitment  is  entitled  to  One 
Dollar  as  a fee.  If  the  officer  happens  to  be  a State  High- 
way Patrolman,  it  must  be  taxed  as  costs  and  paid  into  the 
state  treasury.  If  the  constable  served  the  commitment,  he 
is  entitled  to  the  One  Dollar  as  allowed  by  statute  for  tak- 
ing to  jail. 

After  conviction  and  a judgment  of  imprisonment  or 
Imprisonment  for  nonpayment  of  the  fine  and  costs  where  a commit- 
ment is  Issued  committing  the  defendant  to  jail,  the  officer 
serving  the  commitment  Is  entitled  to  another  dollar  as  a 
fee,  and  the  same  rule  applies  to  the  State  Highway  Patrol- 
man as  to  the  payment  of  the  fee  into  the  state  treasury* 

Respectfully  submitted 


APPROVED* 

W.  J.  BURKE 

Assistant  Attorney  General 


VAlfe  C.^HURLO 

(Acting)  Attorney  General 
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AGRICULTURE  -«-•  - Mode  of  certification  by  the  State 

Veterinarian  for  payment  of  cattle 
(Cattle  Condemned)  condemned  on  account  of  reacting  to 

the  agglutination  blood  test  for 
Bang’s  disease, 

July  29,  1941 


Mr.  H.  E*  Curry 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


Tills  acknowledges  receipt  of  yours  of  reeent  date 
wherein  you  request  an  opinion  upon  the  following  state- 
ment of  facts: 


"There  is  enclosed  herewith  a list  of  names 
of  citizens  of  Missouri  who  have  had  cattle 
condemned  on  account  of  reacting  to  the 
agglutination  blood  test  for  Bang’s  disease 
under  the  provisions  of  Sections  14,208  to 
14,213,  inclusive.  Article  11,  Chapter  102, 
Revised  Statqtes  of  Missouri,  1939. 

"The  Sixty-first  General  Assembly  In  house 
Bill  No*  582,  Section  u4,  appropriated  the 
sum  of  Fifty  Thousand  Seven  hundred  Ninety- 
three  Dollars  and  Six  Cents  (^50, 793.06) 
to  be  used  in  the  payment  of  indemnity, 
in  cooperation  with  the  Federal  govern- 
ment, for  cattle  condemned  as  reacting 
to  the  agglutination  blood  test  for  Lang's 
disease,  for  the  period  June  15,  1939,  to 
December  31,  1940.  No  provisions  are  made 
for  the  paying  of  indemnity  to  owners  of 
cattle  condemned  as  reactors  to  the  ag- 
glutination blood  test  for  Bang’s  disease 
from  January  1,  1939,  as  house  Bill  667, 
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passed  toy  the  Sixtieth  General  Assembly* 

(Laws  of  1939)  was  not  approved  until 
June  15,  1939, 

’'Section  14,210,  Revised  Statutes  of 
Missouri,  1939,  provides  for  the  apprais- 
ment  of  condemned  cattle  suffering  with 
Bang's  disease  and  sets  forth  the  pro- 
cedure to  be  followed  in  the  certification 
of  such  claims  for  payment.  Section  14,212 
provides  conditions  under  which  indemnity  shall 
toe  paid*. 

"The  Bang's  disease  control  and  eradication 
program  is  a Federal  project  carried  on  toy 
veterinary  inspectors  in  the  employ  of  the 
United  States  Bureau  of  Animal  Industry, 
and  the  program  ha3  been  under  the  direc- 
tion of  the  Inspector  in  Charge  of  the 
United  States  Bureau  of  Animal  Industry, 
Jefferson  City,  Missouri, 

"Section  14,210  provides  in  part* 

'The  said  State  Veterinarian  shall  certi- 
fy to  the  Governor  the  amount  to  toe  paid 
by  the  State,  which  amount  shall  not  ex- 
ceed one-third  of  the  difference  between 
the  appraised  value  of  such  cattle  and 
the  salvage  thereof  and  this  shall  consti- 
tute a legal  claim  against  the  State, 
and  the  Governor  shall  approve  the  same 
and  endorse  thereon  his  order  to  the 
State  Auditor  for  the  payment  thereof, 
and  thereupon  the  State  Auditor  shall 
issue  his  warrant  on  the  State  Treasurer 
thereof  I PROVIDED,  however,  that  in  no 
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ease  alie.ll  the  State  pay  more  than 
el  gilt  and  33/100.  dollars  (|>8.35) 
as  indemnity  on  any  on®  head  of 
grade  cattle  nor  more  than  sixteen 
and  66/100  dollars  ((16*66)  as  indemnity 
on  any  one  head  of  registered  purebred  cattle 
upon  which  registration  certificates  are 
presented  at  time  of  appraisal:  PROVIDED, 
that  if  and  when  the  United  States  elects 
to  pay  in  excess  qf  one- third  of  the  total 
indemnity  on  catfcl p condemned  on  account 
of  Bang's  disease,  then  the  Commissioner 
of  Agriculture  anc  (the  State  Veterinarian 
shall  reduce  aceor  dingly  Tthe  amount  of 
indemnity  to  be  pe|id  by  llde  State:  PRO- 
VIDED* further,  that  the  (total  amount  of 
the  United  States  Indemnity  and  the  State 
Indemnity  shall  not  exceed  two*- thirds  of 
the  difference  between  the  appraised  value 
and  the  salvage  on  any  one  head  of  grade 
or  registered  cattle.’ 

"In  view  of  the  fact  that  X,  as  State  Veteri- 
narian of  Missouri,  have  not  had  an  oppor- 
tunity to  determine  whether  provisions  1,2,3, 
4,5  and  6 of  Section  14,212  have  been  adhered 
to  and  faithfully  carried  out,  I find  myself 
confronted  with  the  problem  of  certifying  to 
claims  in  the  amount  of  $50*793*06  to  the 
Governor  and  the  State  Auditor  for  payment* 

"As  State  Veterinarian*  X am  anxious  to  do 
everything  In  my  power  to  expedite  the  pay-  .... 
ment  of  the  claims  In  question j therefore, 

X respectfully  request  a ruling  from  your 
office  as  to  the  proper  procedure  to  he 
followed  In  bringing  this  matter  to  con- 
clusion, 

"First,  would  it  be  In  keeping  with  the 
provisions  of  Sections  14*210'  to  14,  212 


(4) 


July  29,  1941 


'Mr*  H*  E.  Curry 


for  the  Inspector  in  Charge  of  the 
United  States  Bureau  of  Animal  Industry 
to  furnish  this  office  with  Certifies- 
tion  that  sll  claims  Included  in  the 
list  furnished  to  us  by  the  Bureau 
office  are  eligible  for  payment  and 
that,  he  has  certified  to  the  Disbursing 
Officer  of  the  United  States  Department 
of  Agriculture  at  Washington,  D*  c*  to 
that  effect*  Could  I take  such  certifi- 
cation by  the  Inspector  *in  Charge  as  a 


basis  for  my  certification  to  the  Governor 
and  the  State  Auditor,  as  provided  for  in 
Section  14,210  that  the  claims  are  in  order 
and,  therefore,  stlbject  to  payment  by  the 
State? 


"Second,  will  it,  in  your  opinion,  be 
necessary  for  me,  as  State  Veterinarian, 
to  receive  an  aff3davit  from,  each  owner 
whose  name  appear*  on  the  list,  stating 
that  the  provisions  in  Section  14,212 
have  been  adhered  ;to  as  to  replacements 
of  animals  In  the  herd  and  that  the  clean- 
ing and  disinfection  of  premises  have 
been  carefully  followed? 


"Third,  may  I,  as  State  Veterinarian, 
certify  to  the  claims  as  they  appear 
in  the  list  which  was  furnished  to  the 


Chairman  of  the  Appropriation  Committee 
of  the  Senate  and  House  and  upon  which 
they  based  their  action  in  making  the 
appropriation,  or  will  it  be  necessary 
to  prepare  individual  claims  for  each 
individual  herd?" 


Together  with  your  request  we  find  a letter  from 
you  to  the  Chairman  of  the  Appropriations  Committee,  dated 
March  4,  1941,  In  this  letter  you  state  that  since  you 
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had  received  an  opinion  from  the  Attorney  General's  Office, 
holding  that  the  appropriation  of  1959  to  your  Department 
for  carrying  out  the  provisions  of  tne  law  pertaining  to 
the  condemnation  of  cattle  for  Bang's  disease,  was 
illegal,  that  the  Department  of  Agriculture  had  never 
initiated  any  testing  on  behalf  of  the  State  of  Missouri, 

In  your  request  you  intimate  that  the  Bang's 
Disease  Control  and  Eradication  Program  is  a Federal 
project  and  is  carried  on  by  the  Inspectors  in  the  employ 
of  the  United  States  Bureau  of  Animal  Industry. 

Section  la212  R.  S,  Missouri,  1939,  which  contains 
the  conditions  under  which  indemnity  may  be  paid  to  owners 
of  cattle  slaughtered  as  reactors  to  the  agglutination 
blood  test  for  Bang's  Disease,  provides  as  follows* 


"Indemnity  for  animals  slaughtered 
as  reactors  to  the  agglutination  blood 
test  for  Bang's  disease  shall  be  paid 
the  owner  only  under  the  following 
conditions : That  he  sign  an  agreement 
with  the  commission  of  agriculture  or 
the  United  States  department  of  agrl» 
culture  agreeing  to  permit  the  appli- 
cation to  each  animal  of  his  herd  of 
such  number  of  separate  tests  as  the 
commissioner  of  agriculture  and  state 
veterinarian  shall  determine  to  be 
neceusaryj  that  the  said  owner 
following  each  test  hereunder  will 
cause  to  be  slaughtered,  under  State 
or  Federal  supervision  within  15  days, 
all  cattle  in  his  hem  six  months  of 
age  or  over,  which,  after  each  test," 
are  designated  by  the  state  veterinarian 
or  a representative  of  the  United  States 
department  of  agriculture,  as  reacting 
to  the  test.-  All  such  animals  to  be 
slaughtered  hereunder,  shall  until  re-' 
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moved  from  owner's  premises,  be 
kept  separate  and  apart  from  non- 
reactors  ; that  the  said  owner  will 
confine  additions  to  his  hei^L,  as 
follows  t 


"(1)  To  cattle  from  herds  of jil  dally 
certified  to  be  free  from  B& 
disease* 


“(2)  To  non-pregnant  animatfi 
other  than  Bang’s  free  heif 


must  pass  the  test  and  thdn  Jbe 
segregated  for  at  least  saxty  days, 
at  which  time  such  animal^  njlst  pass 
a second  test  before  bein^j  4dded  to 
the  herd* 


s 

dd 


ig’s 


Ifrom 
, which 


"(3)  To  pregnant  animals,  which  after 
passing  the  test,  must  be  kept  in 
isolation  for  at  least  60  days  after 
calving  without  being  re-bred,  at 
which  time  they  must  pass  a second  test 
before  being  added  to  the  herd* 


”(4)  That  the' said  owner  at  his  own 
expense,  after  each  test  and  the  re- 
moval of  reactors,  clean  and  disinfect 
his  premises  as  required  by  the  state 
veterinarian  and  with  a disinfectant 
approved  by  the  United  States  bureau 
of  animal  industry. 


w(5)  That  no  abortion  vaccine  or  prepara- 
tion made  from  or  through  the  agency 
of  Brucella  micro-organisms  has  been  used 
in  any  of  the  cattle  to  be  tested  here- 
under after  they  have  passed  the  age  of 
8 months,  and  no  such  products  have  been 
used  within  18  months  in  -any  of  the 
cattle  presented  for  teat;  that  the  owner 
has  not  acquired  cattle  for  the  purpose 
of  entering  into  this  agreement  so  as  to 
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collect  Indemnity. 

*{6}  That  there  la  no  substantial  evi- 
dance  that  the  owner  or  his  agent  has 
In  any  way  been  responsible  for  any 
attempt  unlawfully  or  improperly  to 
obtain  indemnity  furd  a for  condemned 
cattle:  Provided,  that  no  Indemnity 
shall  be  paid  by  the  State  on  the 
following:  Animals  belonging  to 
Institutions  maintained  by  State* 
county  or  Municipal  governments  or  the 
government  of  the  United  States}  un- 
registered bulls}  purebred  cattle  one 
year  old  and  over,  unless  registration 
certificates  are  presented  at  time  of 
appraisal}  animals  affected  with  Bang ’ a 
disease  If  such  animals  became  diseased 
through  any  willful  neglect  or  scheming 
on  the  part  of  the  owner  or  proprietor} 
animals  brought  into  this  State  from 
outside  the  state  of  Missouri  unless  such 
animals  are  accompanied  by  a health 
certificate  approved  by  the  livestock 
sanitary  official  of  the  state  of 
origin  or  ai  health  certificated  issued 
by  a veterinary  inspector  of  the  United 
States  bureau  of  animal  industry,  show- 
ing that  such  animal  or  animals  have 
passed  a negative  agglutination  blood 
teat  within  thirty  days  prior  to  im- 
portation into  this  states  Provided 
further , that  such  animal  or  animals 
Shall  have  passed  at  least  one  official 
negative  agglutination  blood  test  for 
Bang’s  disease  after  being  brought  into 
this  state*  which  test  shall  not  have 
been  made  until  said  animal  or  animals 
shall  have  been  within  the  state  not 
less  than  ninety  days.® 
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It  will  be  noted  that  under  the  provisions  of  this 
Section  the  owners  of  such  cattle  may  enter  into  the  agree- 
ment with  the  'Commissioner  of  Agriculture  of  the  state  of 
Missouri,  or  the  United  States  Department  of  Agriculture. 

In  your  case,  as  stated  above,  all  of  these  agreements  have 
been  entered  into  with  the  United  States  Department  of  Agri- 
cult lire. 


Together  with  your  request  you  Included  a list  of 
condemnations  of  cattle  which  have  been  condemned  under  the 
provisions  of  the  foregoing  Sections.  This  list  also  shows 
the  amounts  due  as  indemnity  to  each  claimant  by  the  State 
and  the  Federal  Department,  The  Sixty-first  General  Assem- 
bly by  House!  Bill  S82,  and  especially  Section  34,  thereof, 
appropriated  the  sum  of  $50,793.06,  for  indemnity  and  re- 
lief to  persons,  firms  and  corporations,  for  their  cattle 
condemned  and  slaughtered  as  reactors  to  the  agglutination 
blood  test  Ijdr  Bang’s  disease,  in  cooperation  with  the 
United  States  Bureau  of  Animal  Industry  for  the  period  from 
June  15,  1939,  to  December  1,  1940.  This'*  Section  referred 
to  accounts  on  file  in  the  office  of  the  State  Auditor. 

It  is  our  understanding  from  your  correspondence, 
and  oral  conversation  that  the  accounts  referred  to  In  the 
appropriation  act  are  the  same  as  those  which  you  included 
with  your  request.  It  appears  from  the  correspondence 
In  files  that  the  United  States  Department  of  Agriculture 
is  carrying  on  the  project  for  the  Bang's  disease  control 
and  eradication  program  and  that  Its  Inspectors  have  been 
carrying  on  -this  program  in  Missouri  for  the  period  for 
which  this  appropriation  was  made.  We  assume  that  the 
Inspectors  In  carrying  on  this  program  have  complied  with 
the  provisions  of  Sections  14209,  14210,  14211,  14212, 

14213  and  14214  R*  S.  Missouri,  1939,  and  that  they  have 
Informed  the  owners  of  all  condemned  cattle  of  their 
rights.  We  also  presume  that  the  United  States  Department 
of  Animal  Industry  has  the  records  and  information  on  whether 
the  owners  of  such  cattle,  with  whom  they  have  made  these 
agreements,  have  complied  with  the  provisions  of  Section 
14212,  supra.  Under  Section  14210  It  is  the  duty  of  the 
State  Veterinarian  to  certify  to  the  Governor  the  amount 
to  be  paid  by  the  State,  The  State  Veterinarian  is  not  to 
make  such  certification  until  he  has  Information  or  a 
proper  certificate  that  the  owner  of  the  condemned  cattle 
has  complied  with  the  provisions  of  Section  14212,  supra. 
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Since  tlila  program  lias  been  carried  on  by  the  United  States 
Bureau  of  Animal  Industry, (and  we  assume  proper  records  have 
been  kept  thereof ),  then  a certificate  from  the  United  States 
Bureau  of  Animal  Industry,  to  the  effect  that  the  owners 
of  the  condemned  cattle  have  complied  with  Section  14212, 
would  authorise  the  State  Veterinarian  to  certify  to  the 
Governor  the  amount  to  b e paid  by  the  State* 

In  your  request  you  ask  whether  it  would  be  necessary 
for  you i to  require  an  affidavit  from  each  owner  whose  name 
appears  on  the  list.  Ue  think  the  statement  from  the  United 
States  Bureau  of  Animal  Industry  would  be  sufficient  to 
authorise  the  Veterianarlan  to  make  the  certificate  without 
an  affidavit  from  each  owner. 


CONCLUSION. 


It  is  the  opinion  of  this  Department  that  you  would 
be  in  keeping  with  the  provisions  of  Sections  14210  to  14212 
R.  S.  Missouri,  1939,  to* require  the  Inspector  in  charge  of 
the  United  States  Bureau  of  Animal  Industry  to  furnish  your 
office  with  a certification  that  all  claims  included  In  the 
list,  upon  which  appropriation  was  made,  are  eligible  for 
payment,  and,  that  he  has  certified  the  same  to  the 
disbursing  officer  of  the  United  States  Department  of  Agri- 
culture ; or,  you  could  take  the  certification  by  the 
Inspector  in  charge,  as  a basis  for  your  certification  to 
the  Governor  and  State  Auditor,  that  the  claims  are  In  order 
and  subject  to  the  payment  by  the  State. 


Respectfully  submitted 


APPROVED* 

TYRE  W.  BURTON 
Assistant  Attorney  General 


(Acting)  Attorney  General 
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COLLECTOR'S  COMMISSION: 
DRAINAGE  TAX: 


Collector's  commission  for  collecting 
delinquent  drainage  taxes  should  be  paid 
out  of  drainage  tax  funds. ' 


August  4,  1941 

/W  V- 


Mr*  Marshall  Craig 
Attorney  at  Law 
Charleston,  Missouri 

Dear  Mr.  Craig: 

This  is  in  reply  to  your  letter  of  recent  date,  where- 
in you  request  an  opinion  from  this  department  on  the  following 
statement  of  facts: 

"We  have  several  County  Court  Drainage 
Districts  in  this  County.  We  recently 
filed  suit  for  delinquent  taxes  and 
obtained  judgments  for  such  taxes  in  a 
County  Court  District.  The  land  owner 
takes  the  position  that  the  2 % commiss- 
ion due  the  Collector  should  be  taken 
from  the  amount  collected  as  taxes  and 
interest  and  should  not  be  added  or 
collected  from  the  land  owner.  It  is 
our  position  that  the  2‘p  is  additional 
penalty  that  the  land  owner  must  pay. 

Wre  feel  that  this  is  in  accordance  with 
sections  of  law  requiring  the  Collector 
to  collect  delinquent  taxes  and  we  feel 
that  the  same  rule  prevails  with  refer- 
ence to  County  Court  Drainage  Districts 
with  ref erence • to  ftate  and  County  taxes." 

Since  the  question  here  involves  the  imposition  of 
additional  tax  or  penalty  on  the  tax  payer,  v/e  think  the  rule 
which  requires  the  taxing  authority  to  point  out  the  law  under 
which  he  proposes  to  collect  the  tax,  or  Impose  the  penalty, 
would  be  applicable  here.  In  the  case  of  Artophone  Corporation 
vs.  Coale,  153  S.  W.  (2nd)  343,  347,  the  rule  is  stated  as 
follows : 

" ■>:-  Generally  it  may  be  said  that 

taxing  statutes  are  to  be  strictly  con- 
strued In  favor  of  the  taxpayer  and  the 
fact  that  a particular  subject  of  taxation, 
claimed  to  be  taxed,  is  within  the  purview 
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and  intendment  of  the  taxing  statute  must 
clearly  appear  from  the  statute  so  to  be. 

.#  I#  it  & * 

Article  30,  Chapter  79,  R.  S.  Mo.  1939,  pertains  to 
county  court/ drainage  district.  Section  12417  of  this  article 
provides  in /part  as  follows* 

f'All  drainage  taxes  provided  for  in  this 
/ /article,  including  maintenance  taxes,  *to- 

/ / gether  with  all  penalties  for  default  in 

/paJyment  of  the  same,  all  costs  in  collect- 
fi  lag  the  same,  including  a reasonable  at- 
/ torney ' s fee  to  be  fixed  by  the  court  and 

jr  a /;  taxed  as  costs  in  the  action  brought  to 

/ / enforce  payment,  shall  from  date  of  the 

levying  of  the  same  by  the  county  court  as 
provided  herein,  until  paid,  constitute  a 
lien,  to  which  only  the  lien  of  the  state 
/ / for  state,  county,  school  and  road  taxes 

//  shall  be  paramount,  upon  all  of  the  lands 
assessed,  and  shall  be  collected,  in  the 
i satrle  manner  as  state,  county  and  school 
t«.  xes  upon  real  estate  are  collected.  The 
saljd  tax  shall  become  delinquent  if  not  paid 
on  ior  before  the  thirty-first  day  of 
Deojember  of  the  year  for  which  said  taxes 
werp  levied,  and  when  so  delinquent  shall 
bead  interest  at  the  rate  of  one  per  cent  per 
month  until  pai.d*  each  fractional  month  being 
counted  as  a full  month.  * -■ 

( 

Thi^  section  authorizes  penalties  for  default  in  the 
payment  of  drainage  taxes  to  be  charged  against  the  land  and 
provides  that  ^uch  charge  be  a lien  against  the  lands  taxed. 

Sectjion  12470  provides  for  a commission  to  the  collector 
for  collecting  ^drainage  taxes,  both  current  and  delinquent. 

This  section  redds  as  follows:  ■ 

r 

KThe|  county  and  township  collectors  for  collect- 
ing fcurrent  taxes  for  drainage  and  levee  dis- 
tricts shall  receive  one  per  cent  of  all  eueh 
taxes  collected,  and  for  the  collection  of 
delinquent  taxes  for  such  they  shall  receive 
two (per  cent  of  all  sums  collected.” 
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If  the  tax  payer  could,  he  charged  with  the  collector’s 
commission  for  collecting  delinquent  drainage  taxes,  under  this 
section,  he  would  also  he  cliargeahle  with  the  collector’s 
commission  for  collecting  current  taxes. 

In  your  letter  it  appears  that  you  are  under  the  im- 
pression that  the  ssutb  rule  as  to  commissions  for  delinquent  taxes 
applies  to  the  drainage  tax  laws  as  does  the  general  tax  law. 
Section  11182  provides  for  a commission  to  the  collector  for 
collecting  delinquent  real  and  personal  taxes.  This  section 
reads  as  follows* 

"Fees  shall  he  allowed  for  services  rendered 
under  the  provisions  of  this  article,  as 
follows:  To  the  collector,  except  in 
*'Such  cities,  two  per  cent  on  all  sums 
collected;  in  such  cities,  two  per  cent  on 
all  sums  collected  — such  per  cent  to  he 
taxed  as  cost  and  collected  from  the  party 
redeeming.  To  the  county  collector,  for 
recording  the  list  of  delinquent  land  and 
lots,  twenty-five  cents  per  tract,  to  be 
taxed  as  cost  arid  collected  frojn  the  party 
redeeming  such  tract." 

such  cities''  refers  to  cities  described 
in  See.  11202. 

It  will  he  noted  that  the  section  particularly  authorizes 
the  collector’s  corumi ssion  for  collecting  the  delinquent  tax  to 
he  charged  as  costs.  The  drainage  tax  act  does  apt  so  provide. 

Section  12470,  supra,  has  not  been  before  the  court  for 
a construction  on  your  question,  however,  we  find  that  Section 
12513  in  the  article  pertaining  to  levee  districts  was  consider- 
ed by  the  Supreme  Court  in  St.  Francois  Levee  Listrlct  vs. 

Dorroh,  289  S.  W.  925,  933,  wherein  the  Court  said: 

"The  judgment  taxes  against  defendant,  as 
costs  in  the  case,  a commission  for  the 
county  collector  of  4 per  cent  on  the 
aggregate  amount  of  the  judgment.  Appel- 
lant insists  that  there  is  no  authority 
in  law  therefor.  In  ruling;  this  conten- 
tion we  must  advert  to  the  statute 
applicable  to  levee  districts  organ!  ed 
by  circuit  courts,  under  which  plaintiff 
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brings  this  action.  Section  4619,  R.  S. 

1919,  provides: 

nTae  said  collector  shall  retain  for  his 
services  one  per  centum  of  the  amount  he 
collects  on  current  taxes  and  two  per 
centum  of  the  amount  he  collects  on 
delinquent  taxes.” 

Section  4620  provides: 

"All  levee  taxes  provided  for  in  this 
article,  together  with  all  penalties  for 
default  In  payment  of  the  same,  all  coats 
in  collecting  the  same,  including  a reason- 
able attorney's  fee,  to  be  fixed  by  the 
court  and  taxed  as  costs  in  the  action 
brought  to  enforce  payment,  shall,  from 
date  of  filing  the  certificate  hereinafter 
described  in  the  office  of  the  recorder  of 
deeds  for  the  county  wherein  the  lands  and 
properties  are  situate,  until  paid,  con- 
stitute a lien,  to  which  only  the  lien  of 
the  state  for  general  state,  county,  school 
and  road  taxes  shall  be  paramount,  upon  all 
the  lands  and  other  property  again.. t which 
such  taxes  shall  be  levied  as  is  provided 
in  this  article." 

Section  4621  provides: 

"in  all  suits  for  the  collection  of  delin- 
quent taxes,  the  judgment  for  said  delin- 
quent taxes  and  penalty  shall  also  Include 
all  costs  of  suit  and  a reasonable  attorney's 
fee  to  be  fixed  by  the  court,  recoverable 
the  same  as  the  delinquent  tax  and  in  the 
same  suit." 

"As  we  read  the  statute,  there  is  no  author- 
ity given  therein  for  the  taxing  of  the 
collector’s  commission  as  costs  in  the  case. 
Section  4619  allows  the  collector  to  retain 
for  his  services  'two  per  centum  of  the 
amount  he  collects  on  delinquent  taxes.1 
Section  4617  of  the  statute  makes  It  the  duty 
of  the  collector  of  revenue  of  each  county 
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in  which  lands  of  any  levee  district 
organized  under  the  statute  are 
situate  to  receive  the  levee  tax  book 
each  year  and  to  collect  the  tax 
therein  set  out,  and  said  collector 
is  required  to  — 

”*-#make  due  return  of  all  ’levee  tax  books* 
each  year  to  the  secretary  of  the  board 
of  supervisors  of  the  aforesaid  levee 
district*  and  shall  pay  over  and  account 
for  all  moneys  collected  thereon  each  year 
to  the  treasurer  of  said  district  at  the 
same  time  when  he  pays  over  state  and 
county  taxes.” 

It  is  further  provided  that* 

"Said  collector  shall  proceed  to  collect 
such  delinquent  levee  taxes  and  demand 
payment  therefore  in  the  same  manner  as 
herein  provided  for  the  collection  of 
current  levee  taxes.” 

* 

”Sectlon  4619  provides  for  a penalty  of 
10  per  cent,  on  the  amount  of  his  delin- 
quency for  failure  of  the  collector  to  pay 
over  to  the  treasurer  of  the  levee  district 
the  tax,  or  any  part  thereof,  collected  by 
him,  for  which' the  collector’s  bondsmen 
shall  be  liable  upon  his  official  bond. 
Obviously,  in  view  of  the  language  of 
Section  4619  that  the  collector  shall  retain 
for  his  services  *two  per  centum  of  the 
amount  he  collects  on  delinquent  taxes,’ 
taken  in  connection  with  the  language  of 
the  other  sections  of  the  statute  above 
quoted,  it  is  the  intention  and  purpose  of 
the  Legislature  that  the  levee  district, 
rather  than  the  landowner  and  taxpayer, 
shall  compensate  the  collector  for  his 
services  in  collecting  the  tax  and  penal- 
ties thereon.  The  judgment  is  therefore 
erroneous  in  taxing  the  defendant  with  the 
collectors  commission.” 
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The  sections  quoted,  supra,  in  the  St.  Francois 
Levee  District  case  contain  language  very  similar  to  the  tax 
collection  commission  sections  in  Article  3 of  Chapter  79, 

R.  S.  1939,  relating  to  drainage  districts  formed  by  the 
county  courts. 

Comparing  Section  12417  R.  S.  Mo.  1939,  with  Section 
12516,  R*  3.  I.Io • 1939,  which  is  the  some  as  Section  4620  R.  S. 
St.  francois  Levee  District  case,  supra,  it  would  be  seen  that 
these  sections  contain  quite  similar  language. 

Section  12470,  supra,  contains  the  same  language 
as  did  Section  4575,  R.  S.  1919,  after  it  was  amended . Before 
this  section  was  amended,  it  read  as  follows: 

"The  county  and  township  collectors  for 
collecting  current  taxes  for  drainage  and 
levee  districts  shall  receive  one  per  cent, 
of  all  such  taxes  collected,  and  for  the 
collection  of  delinquent  taxes  for  such 
districts  they  shall  receive  two  per  cent, 
of  all  sums  collected:  Provided,  that 
when  it  shall  appear  to  the  county  court 
that,  because  of  excessive  additional  ex- 
pense Incurred  In  collecting  drainage  or 
levee  taxes,  the  collector  should  receive 
more  than  one  per  cent,  of  current  taxes 
collected,  the  county  court  shall  allow 
such  Increase  as  to  the  court  shall  seem 
just,  not  to  exceed  an  additional  one  per 
cent,  of  the  amount  collected." 

The  proviso  clause  was  taken  off  this  section  by 
the  amendment'.  In  considering  this  section,  the  court  in  the 
said  Little  River  Drainage  District,  1.  c.  718,  said: 

"It  is  our  conclusion  that  sections  4398, 

4426,  and  4575  can  be  read  together  and 
completely  harmonized,  and  that  tho  proper 
construction  of  the  three  sections,  when 
so  read  together,  is  that  township  collectors 
are  entitled  to  the  same  compensation  for 
collecting  drainage  district  taxes  as 
county  collectors,  and  that  county  collectors 
ordinarily  are  entitled  to  retain  only  one 
per  cent,  for  collecting  current  drainage 
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district  taxes,  but  that  county 
courts  may  increase  such  compensa- 
tion to  an  amount  not  exceeding 
an  additional  1 per  cent,  of  the 
taxes  collected,  where  such 
collectors  incur  excessive  addi- 
tional expenses  in  collecting  such 
taxes.” 

Before  this  section  was  amended,  it  could  not 
be  successfully  maintained  that  the  collector fs  commission 
was  to  be  charged  against  the  land  owner,  because  if  it 
had  been,  there  would  have  been  no  need  for  the  county 
court  to  allow,  or  disallow,  the  charge  as  provided  in  the 
proviso  clause.  By  the  amendment  the  discretion  of  the 
county  court  in  making  the  allowance  was  taken  away  and  the 
first  part  of  the  statute  remained  as  it  is  now,  with  no 
provision  to  collect  the  collector^  commission  as  cost. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  additional  penalty  chargeable  as  a 
commission  by  the  collector  for  collecting  delinquent  drain- 
age taxes  in  districts  formed  on  the  order  of  the  county 
court  should  not  be  charged  against  the  land  owner,  but 
should  be  charged  against  the  funds  collected  and  claimed 
by  the  collector  in  his  settlement  with  the  county  court. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


ROBERT  L.  HYBER 
(Acting)  Attorney  General 
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PROSECUTING 
SCHOOLS : 


ATTORNEY: 


Not  entitled  to  fee  from  person  receiving 
school  fund  loan  for  examination  of  abstract. 


September  2,  1941 


Honorable  Marshall  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sirs 

This  v/ill  acknowledge  receipt  of  your  letter 
of  August  20,  requesting  an  official  opinion,  and  which 
reads  as  follows s 

"I  would  like  to  have  your  opinion 
concerning  the  making  of  a charge 
for  the  examination  of  an  abstract 
where  a school  fund  loan  is  made. 

I feel  sure  that  you  have  hereto- 
fore rendered  an  opinion  on  tills 
subject  and  can  send  me  a copy  of 
same. 


11  It  has  been  the  practice  for  the 
Prosecuting  Attorney  to  charge  the 
land  owner  a'  fee  for  examining  the 
abstract  where  the  County  makes  a 
loan.  The  fee  in  no  wise  is  charged 
against  the  County. 

”1  would  like  to  know  whether  or  not 
this  practice  should  be  continued 
and  whether  as  a matter  of  policy,, 
it  is  common  practice  for  Prosecuting 
Attorneys  to  do  so." 

iVe  are  enclosing  a copy  of  an  opinion  rendered 
by  this  Department  under  date  of  February  19,  1935  to 
the  Honorable  W.  D.  Griffin,  Barton  County,  Missouri, 
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wherein  we  held  that  the  Prosecuting  Attorney  was  entitled 
to  no  fee  from  the  county  for  examining  abstracts  for  school 
fund  loans. 

The  law  providing  for  the  county1  court  to  make  loans 
from  school  funds  is  set  out  in  the  enclosed  opinion.  It 
requires  the  county  Gourt  to  secure  the  loan  by  a mortgage 
on  reql  estate,  clear  of  all  liens  and  encumbrances,  and 
the  abstract  of  title  to  such  real  estate  shall  be  filed  with 
the  county  court*  i 

It  is  the  duty  of  the  county  Prosecuting  Attorney 
to  represent  the  county  court  relative  to  all  legal  matters, 
give  his  opinion,  without  fee,  regarding  the  law  in  all 
matters  In  which  the  county  is  interested.  Certainly,  the 
county  court  should  require  the  county  Prosecuting  Attorney 
to  examine  such  abstracts  of  title  for  any  defects  therein. 

Such  loans  from  school  funds  should  never  be  made  until  a 
thorough  examination  of  the  abstract  has  been  made  by  the  Pros- 
ecuting Attorney  and  he  has  certified  said  abstract  conveys 
good  title  to  3aid  real  estate  and  same  is  clear  of  all  liens 
and  encumbrances. 

Rule  35,  subdivision  6 of  the  Supreme  Court 
Rules  prohibits  any  lawyer  from  representing  conflicting 
Interests  and  forbids  the  accepting  of  retainers  or  employment 
from  others  in  matters  adversely  affecting  any  Interest  of  the 
client  with  respect  to  which  confidence  has  been  reposed* 

"It  is  the  duty  of  a lawyer  at  the 
time  of  retainer  to  disclose  to  the 
client  all  the  circumstances  of  his 
•relations  to  the  parties,  and  any 
interest  In  or  connection  with  the 
controversy,  which  might  Influence 
the  client  In  the  selection  of  counsel* 

HIt  is  unprofessional  to  represent 
conflicting  Interests,  except  by  ex- 
press consent  of  all  concerned  given 
after  a full  disclosure  of  the  facts* 

Within  the  meaning  of  this'"  section, 
a lawyer  represents  conflicting  Inter- 
ests, when,  in  behalf  of  one  client,* 
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it  is  his  duty  to  contend  for  that 
which  duty  to  another  client  requires 
him  to  oppose. 

"The  obligation  to  represent  the 
client  with  undivided  fidelity  and 
not  to  divulge  his  secrets  or  con- 
fidences forbids  also  the  subsequent 
acceptance  of  retainers  or  employ- 
ment from  others  in  matters  adversely 
affecting  any  interests  of  the  client 
with  respect  to  which  confidence  has 
been  reposed." 

To  represent  a person  requesting  a loan  would  be 
in  effect  acting  in  a dual  capacity.  The  time  may  come 
when  it  will  be  necessary  that  certain  litigation  regarding 
this  abstract  of  title  may  be  instituted  wherein  the  county 
may  be  an  interested  party.  In  such  case  the  county  Pros- 
ecuting Attorney  could  not  represent  both  parties. 

The  charging  of  a fee  by  the  'Prosecuting  Attorney 
for  the  examination  of  an  abstract  of  title  to  real  estate 
to  secure  a loan  from  school  funds  is  almost  analogous  to 
an  officer  holding  two  offices  whioh  are  incompatible,  and 
which  is  prohibited  under  the  law.  In  State  ex  rel.  McAllister 
v,  Dunn,  277  Mo, , 38,  l.c.  44,  the  court  said* 

"It  is  a well  settled  rule  that  the 
Legislature  Is  not  to  be  held  to  have 
done  a vain  and  useless  thing.  It  is 
'.elementary  law  that  one  may  not  hold 
two  offices  the  duties  of  which  are 
incompatible,  What  greater  Incompat- 
ibility could  be  conceived  than  the 
duty  of  paying  and  the  duty  of  receiv- 
ing and  granting  acquittance  for 
public  money?  If  one  person  could  be 
both  collector  and  treasurer,  he  would 
pay  over  the  money  as  collector  and 
receive  It  as  treasurer,  and,  as  trea- 
surer, Issue  a receipt  to  himself,  as 
collector.  Under  the  general  law  it 
is  settled  no  man  could  have  held 
these  two  positions.  » •» 


Hon.  Marshall  Craig 


4- 


Sept ember  2,  1941 


There  is  definitely  no  statutory  provision  pre- 
scribing a fee  for  such  services*  Therefore,  it  is  the 
opinion  of  this  Department  that  a Prosecuting  Attorney  can- 
not charge  a person  receiving  a school  fund  loan  a fee  for 
the  examination  of  an  abstract  of  title,  neither  should  he 
examine  said  abstract  for  said  person  since  such  service 
would  be  incompatible  with  his  official  duties. 


Respectfully  submitted. 


AUBREY  R.  HAMMSTT , JR* 
Assistant  Attorney  General 


APPROVED} 


VAKS  C.  TlIUllLO 

(Acting)  Attorney  General 


ARIIj  E AW 


TAXATION:  PAYMENT  OP  TAXES  ’WITH  PROTESTED  WARRANTS:  Only  the 
owner  of  a protested  warrant  may  use  same  for  the  payment  of 
taxes . 


November  10*  1941 


Mr*  Lieu*  Cunningham,  Jr. 
Attorney  at  Law 
Camdenton,  Missouri 

Dear  Mr*  Cunningham: 


This  is  in  reply  to  your  letter  of  recent  date 
in  which  you  request  an  opinion  on  the  following  state- 
ment of  facts: 

"The  County  Collector  of  this  County 
has  requested  I obtain  an  opinion  from 
you  concerning  the  following  matter: 

"In  the  past,  certain  banking  corpora- 
tions, of  this  County  have  assigned 
their  protested  warrants  to  certain 
large  tax  payers  of  the  County,  to  be 
applied  upon  their  current  county  .taxes , 
which  of  course,  is  permissible. 

"However,  it  is  the  understanding  of  the 
Collector  this  year,  that  the  banking 
corporations  intend  to  obtain  powers  of 
attorney,  or  appointments  of  agents,  for 
their  banking  corporations,  from  several 
of  the  larger  tax  paying  corporations 
in  the  County,  and  then  let  the  bank  use 
their  'the  Bank's'  protested  warrants 
for  the  payment  of  the  tax  paying  corp- 
orations’ current  county  taxes. 

I xnformed  the  Collector  that  it  was  my 
opinion  that  an  agent  could  not  use  the 
agent's, protested  warrant  for  the  payment 
of  his  principal 1 s taxes,  as  only  the 
legal  holder  of  a protested  County  Warrant 
could  apply  their  'the  Holder's'  taxes. 

However,  I would  appreciate  your  opinion 
concerning  this  matter." 


ment  of 
1939. 


Tne  section  of  the  statutes  which  autho 
taxes  with  protested  warrants  is  11082 
This  section  reads  as  follows: 


rizes 
R.  S 


pay- 
Mo  » 
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"Except  as  hereinafter  provided,  all 
state,  county,  township,  city,  town, 
village,  school  district,  levee  dis- 
trict, and  dralna  e district  taxes 
shall  be  paid  in  gold  or  silver  coin 
or  legal  tender  notes  of  the  United 
States,  or  in  national  bank  notes. 

War rants  dram  by  the  state  auditor 
shall  be  received  in  payment  of  state 
taxes.  Jury  certificates  of  the 
county  shall  be  received  in  payment 
of  county  taxes.  Past  due  bonds  or 
coupons  of  any  county,  city,  township, 
drainage  district,  levee  district  or 
school  district  shall  be  received  In 
payment  of  any  tax  levied  for  the  pay- 
ment of  bond®  or  coupons  of  the  same 
issue,  but  not  in  payment  of  any  tax 
levied  for  any  other  purpose.  Any 
warrant,  issued  by  any  county  or  city, 
when  presented  by  the  legal  holder 
thereof,  shall  be  received  in  payment 
of  any  tax,  license,  assessment,  fine, 
penalty  or  forfeiture  existing  against 
said  holder  and  accruing  to  the  county 
or  city  Issuing  the  v/arrant;  but  no 
such  warrant  shall  be  received  in  pay- 
ment of  any  tax  unless  it  was  issued 
during  the  year  for  which  the  tax  was 
levied,  or  there  is  an  excess  of  revenue 
for  the  year  in  whioh  the  warrant  was 
issued  over  and' above  the  expenses  of 
the  county  or  city  for  that  year." 

Prom  a statement  of  facts  which  you  have  submitted 
it  appears-  that  the  banking  corporations  would  be  attempt- 
ing to  do  indirectly  that  which  they  could  not  do  directly 
In  other  words,  the  banking  corporations  which  are  the 
legal  holders  of  protested  warrants  contemplate  obtaining 
powers  of  attorney  from  land  owners  and  then  using  the 
protested  warrants  belonging  to  the  banks  for  the  purpose 
of  paying  county  taxes. 

We  do  not  find  any  questions  of  this  nature  in 
cases  reported,  but  we  think  that  the  law  clearly  indicate 
that  it  was  the  intention  of  the  lawmakers  to  only  permit 
the  legal  holder  of  the  protested  warrant  to  pay  the  taxes 
on  his  property  with  that  warrant.  On  the  question  of 
which  warrants  may  be  used,  I find  that  this  department 
on  February  IS,  1936,  by  an  opinion  to  the  prosecuting 
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of  Miller  County,  diseussed  this  point.  I am  enclosing 
a copy  of  this  opinion  for  your  information. 


CONCLUSION 


Prom  the  foregoing,  it  is  the  opinion  of  this 
department  that  banking  corporations  may  not  use  protested 
warrants  belonging  to  such  a bank  for  the  purpose  of  pay- 
ing current  county  taxes  of  tax  payers  who  are  not  the 
legal  holders  of  such  warrants. 


Respectfully  submitted. 


* 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED; 


VANE  C.  THURLO 
✓(Acting)  Attorney  General 


TWBjNS 

Enc . 


ATTORNEY  and  CLIENT: 


Y 

A corporation  or  association  can  only 
transact  its  legal  affairs  through  a 
duly  licensed  and  practicing  attorney 
and  not  by  a laymenfr. 


November  25,  1941 


Hon.  Marshall  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion,  as 
of  November  13,  1941,  which  request  reads  as  follows: 


•'We  have  had  some  difficulty  in  this  County 
with  illegal  practice  by  laymen.  This  is 
particularly  true  of  Corporations,  such  aa 
the  Bank  and  (Jlnners,  The  principal  viola- 
tions are  with  writing  deeds  and  deeds  of 
trust.  Notary  Publics  and  Justices  of  the 
Peace  are  also  writing  deeds  of  trust, 

"X  would  like  to  have  the  advise  of  your 
department  and  your  opinion  and  instructions 
with  reference  to  such  violations.” 


P'rom  reading  the  above  request  we  see  that  you  are 
asking  two  specific  questions:  First,  can  a corporation 
or  association  have  its  legal  matters  transacted  by  a 
layman  * second,  when  is  a layman  practicing  law. 

We  call  attention  to  the  case  of  Clark  v.  Austin,  101 
W.  (2d)  977,  1.  c,  982,  wherein  the  Court  had  this  to  say: 


”It  would  be  difficult  to  give  an  all-inclu- 
sive definition  of  the  practice  of  law,  and 
we  will  not  attempt  to  do  so.  «-  * * The 
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law  recognizes  the  right  of  natural  per- 
sona to  act  for  themselves  in  their  own 
affairs,  although  the  acts  performed  by 
them,  if  performed  for  others,  would  consti- 
tute the  practice  of  law.  A natural  person 
may  present  his  own  case  in  court  or  elsewhere, 
although  he  is  not  a licensed  lawyer.  A 
corporation  is  not  a natural  person.  It  is 
an  artificial  entity  created  by  law.  Being 
an  artificial  entity  it  cannot  appear  or  act 
in  person.  It  must  act  in  all  its  affairs 
through  agents  or  representatives.  In  legal 
matters.  It  must  act,  if  at  all,  through 
licensed  attorneys,  •«■  * •«•■»#  # * 

" » M Since  a corporation  cannot  practice  law, 
and  can  only  act  through  the  agency  of  natural 
persons,  it  follows  that  it  can  appear  in 
court  on  its  own  behalf  only  through  a 
licensed  attorney.  It  cannot  appear  by  an 
officer  of  the  corporation  who  Is  not  an 
attorney,  and  may  not  even  file  a complaint 
except  by  an  attorney,  whose  authority  to 
appear  is  presumed!  in  oilier  words,  a corpora- 
tion cannot  appear  in  propria  persona.  A judg- 
ment rendered  in  such  a proceeding  is  void.” 
California  Jurisprudence,  1952  Supplement, 
"Practice  of  Law,"  p,  34,  citing  Bennie  v« 

Triangle  Ranch  Co.,  73  Colo,  586,  216  Pi 
718.  * a it  it  it  it  Whether  or  not  one  la 
engaged  In  the  practice  of  law  depends  upon 
the  character  of  acts  he  performs  and  not 
the  place  where  he  performs  them,  «■  * it 

"The  practice  of  law  Is  not  confined  to  ap* 
pearance  in  court  in  a representative  capaci- 
ty as  an  advocate.  A person  may  never  appear 
in  court  and  yet  be  engaged  In  the  practice  of 
law*  One  engaged  In  the  practice  of  law  in  this 
state  without  a license  authorizing  him  so  to  do 
is  in  contempt  of  this  eourt  regardless  of 
whether  he  appears  as  an  attorney  in  this  court 
or  in  any  other  court  of  record*  (citing  eases) 
it  it  it  it  it  it  it  it  it  The  theory  of  above 
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holding  Is  that  the  practice  of  law  out- 
side of  court  proceedings  is  a contempt 
of  this  court  and  punishable  as  such 
’because  the  wrong  doer  has  affronted 
this  court  by  usurping  a privilege  solely 
within  the  power  of  this  court  to  grant.* 

-'5.  -v.  $$.  $»,  *n.  & ,g,  * 


Next  we  copy  excerpts  from  the  case  of  Liberty  Mut. 

Ins.  Co.  v,  Jones,  150  S.  W.  (2d)  945,  1.  o.  951,  954,  where 
the  Court  said: 

!•; 

"Appellants*  petition!  filed  pursuant  to 
the  above  leave  sets  bbt  at  great  length 
their  method  of  doing"  business  under  said 
code  adopted  In  May,  1937,  denies  that 
their  lay  employees  are  practicing  law 
or  doing  law  business,  and  assails  Secs. 

11692  (now  Sec.,  13313  R.  S.  Mo.,  1939) 
and  11693,  (now  Sec,  13314  R.  S.  Mo.  1939) 

R,  S.  Mo,.  1929,  Mo.  St.  Ann.  Secs.  11692, 

11693,  pp.  621,  622,  as  violating  Sec.  1 
of  the  Fourteenth.  Amendment  to  the  Consti- 
tution of  the  United  States,  S.  C.  A.,  and 
Secs.  4 and  30  of  Article  II  and  Sec.  1 of 
Article  VI  of  the  Constitution  of  Missouri, 

Mo.  St.  Ann.  The  former  statute  defines 
•practice  of  the  law*  and  ’law  business’! 
and  the  latter  prohibits  any  association, 
corporation,  or  person  other  than  a licensed 
lawyer,  from  practicing  law  or  engaging 
in  the  law  business,  and  makes  a violation 
of  the  statutes  a misdemeanor,  * * * H 


From  a reeding  of  the  two  above  cases,  It  will  be  noted  that 
the  Court  has  directly  held  that  a corporation  or  association 
cannot  transact  its  legal  matters  through  layman  but  must  pro- 
ceed In  such  matters  tnrough  duly  licensed  practicing  attorneys 
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We  are  enclosing  herein  a copy  of  an  opinion  rendered 
by  this  Department  on  April  19,  1955,  to  Mr,  Ralph  Varble, 
which  we  believe  answers  your  seoond  question. 


CONCLUSION 


In  conclusion,  we  are  of  the  opinion  that  a corporation 
or  association  must  in  ©very  instance  transact  its  legal 
matters  through  duly  licensed,  and  practicing  attorneys. 


Respectfully  submitted 


B,  RICHARDS  CREECH 
Assistant  Attorney  ueneral 

APPROVED* 


VAftE  C.  tHURLO 

(Acting)  Attorney  General 


BRCJRW 


OFFICERS;  County  can  recover  on  county  treasurer's  bond  after 
settlement  where  a fraudulent  settlement  was  made. 


December  16,  1941 


Honorable  W,  W»  Crockett 
Prosecuting  Attorney 
Ralls  County 
New  London,  Missouri 

Dear  Sir* 


We  are  In  receipt  of  your  request  for  an  opinion 
from  this  office  under  date  of  December  12,  1941,  which  is 
as  follows* 


”Our  County  Treasurer  has  embezzled 
about  $13000,00  according  to  his  own 
admissions  and  I have  him  under  bond. 

His  misdeeds  cover  the  period  from 
July  1st,  1939  to  the  present  time, 

”1  would  like  an  opinion  from  your 
office  aa  to  the  effect  of  the  semi- 
annual settlements  as  to  the  recovery 
from  the  Surety  Company,  Can  we  re- 
cover for  the  full  amount  of  his  short- 
age or  only  the  shortage  since  the 
July  1st,  1941  settlement?  There  is 
no  way  to  tell  how  frequently  and  the 
amounts  held  out  by  him  when  he  made 
deposits  in  the  County  Depository. 

The  discrepancy  is  only  apparent  at 
settlement  time, 

"He  altered  the  balance  shown  in  his 
pass  book,  each  time,  to  correspond 
with  the  amount  the  County  Clerk* a 
and  the  Treasurer* s books  show  he  had 
In  the  depository,” 

Section  13796,  R,  S,  Missouri  1939,  provides  as 

follows  * 


”The  person  elected  or  appointed 
county  treasurer  under  the  pro- 
visions of  this  article  shall,  with- 
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ln  ten  days  after  his  election  or  ap- 
pointment as  such,  enter  Into  bond 
to  the  county  In  a sum  not  less  than 
twenty  thousand  dollars,  to  be  fixed 
by  the  county  court,  and  with  such 
sureties,  resident  landholders  of  the 
county,  as  shall  be  approved  by  such 
court,  conditioned  for  the  faithful 
performance  of  the  duties  of  his  of- 
fice,” 


Section  13798,  R.  S.  Missouri  1939,  provides  as  fol- 
lows t 


”The  county  treasurer  shall  keep  his 
office  at  the  county  seat  of  the  county 
for  which  he  was  elected,  and  shall  at- 
tend the  same  during  the  usual  business 
hours.  The  county  court  shall  provide 
said  county  treasurer  with  suitable 
rooms,  and  a secure  vault  in  the  court 
house  or  other  building  occupied  by  other 
county  officers,  and  the  county  treasurer 
shall  keep  his  office  and  records  in  such 
rooms  and  vault  provided  by  the  county 
court.  He  shall  receive  all  moneys  pay- 
able into  the  county  treasury,  and  dis- 
burse the  same  on  warrants  drawn  by  order 
of  the  county  court,” 

Under  the  two  above  sections  the  county  treasurer 
must  give  a bond  in  etn  amount  not  less  than  Twenty  Thousand 
Dollars  as  approved  by  the  county  court  conditioned  on  his 
faithful  performance  of  the  duti  s of  his  office.  It  is 
also  his  duty  to  receive  all  moneys  payable  into  the  county 
treasury  and  disburse  the  same  on  warrants  drawn  by  order  of 
the  county  court. 

Section  13814,  H.  3*  Missouri  1939,  provides  as  fol- 
lows 5 

nHe  shall  settle  his  accounts  with  the 
court  semiannually,  at  its  first  and 
third  regular  terms  in  each  yearj  and 
at  the  end  of  his  term,  or  if  he  resign 
or  be  removed  from  office,  he,  or  if  he 
die,  his  executor  or  administrator, 
shall  immediately  make  such  settlement. 
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and  deliver  to  hla  successor  In  office 
all  things  pertaining  thereto,  together 
with  all  money  belonging  to  the  eountyj 
and  at  each  settlement  the  court  shall 
Immediately  proceed  to  ascertain,  by 
actual  examination  and  count,  the  amount 
of  balances  and  funds  in  the  hands  of 
such  treasurer  to  be  accounted  for,  and 
to  what  particular  fund  or  funds  it  ap- 
pertains, and  cause  to  be  spread  on  its 
records,  in  connection  with  the  entry 
of  such  settlement,  the  result  of  such 
examination  and  count,” 

Under  the  above  section  the  county  treasurer  shall 
make  a semiannual  settlement  with  the  county  court,  or  if 
he  resigns  or  is  removed  from  office  he  shall  make  such  a 
settlement.  It  is  the  duty  of  the  county  court  in  the  set- 
tlement to  ascertain,  by  actual  examination,  the  amount  of 
balances  and  funds  in  the  hands  of  the  treasurer  to  be  ac- 
counted for,  and  make  a entry  in  the  court  records  of  this 
examination  and  count, 

•a 

Under  Section  13816,  R.  S,  Missouri  1939,  if  any 
county  officer  refuses  to  make  a settlement,  the  county 
court  can  estimate  the  balance  due  the  county.  Under  the 
facts  in  your  request  the  county  treasurer  made  a settle- 
ment semiannually  but  fraudulently  used  as  evidence  a false 
balance  used  in  his  bank  pass  book  so  that  it  corresponded 
with  the  amount  of  the  county  clerk’s  and  treasurer’ 3 books. 

The  main  question  in  your  request  is  whether  or  not 
the  county  can  only  recover  the  shortage  since  the  last  set- 
tlement in  which  the  shortage  was  probably  discovered,  or 
whether  the  suit  on  the  bond  can  be  had  for  the  full  amount 
of  the  shortage.  In  asking  this  question  I am  assuming  that 
you  are  confusing  the  settlement  of  the  county  treasurer  with 
that  of  a settlement  of  other  county  officers,  such  as  clerks 
of  circuit  courts  and  clerks  of  county  courts.  The  procedure 
of  other  officers  other  than  that  of  county  treasurers  dif- 
fers In  many  respects  In  reference  to  the  filing  of  a suit 
upon  the  officer’s  bond  but  In  all  instances  of  suits  on 
county  officers’  bonds  where  the  officer  has  not  followed 
the  statutes  in  reference  to  his  settlement  and  covers  up 
violations  of  law  by  fraudulent  settlements  it  Is  not  neces- 
sary for  the  county  court  to  make  a demand  for  the  shortage 
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and  the  county  la  not  limited  to  filing  a suit  upon  the 
bond  to  the  amount  discovered  in  the  single  settlement  in 
which  the  fraud  is  discovered.  In  the  case  of  State  ex 
rel,  Christian  County  v.  Gideon,  158  Mo.  327,  1,  c.  337, 
the  court,  in  holding  that  a recovery  could  be  had  on  a 
bond  upon  a fraudulent  settlement  without  following  the 
mode  of  procedure  as  set  out  where  a lawful  settlement 
was  made,  3 aid* 

"While  the  statute  prescribes  the 
mode  of  procedure  for'  the  recovery 
of  the  balance  ascertained  to  be 
due  upon  the  quarterly  settlements 
of  the  clerk,  and  in  such  an  action, 
it  was  held  in  State  ex  rel.  v.  Dent, 

121  Mo.  162,  that  an  order,  requiring 
him  to  pay  over  the  excess  to  which  he 
was  not  entitled,  and  in  ease  of  his 
failure  to  do  so,  an  order  requiring 
suit  to  be  .brought  on  his  bond,  were 
conditions  precedent,  without  which 
such  action  could  not  be  maintained. 

It  did  not  undertake  to  prescribe  the 
mode  of  procedure  for  the  recovery  of 
damages  for  a breach  of  duty  by  the 
clerk  in  failing  to  make  true  and 
proper  returns  as  required  by  the 
statute.  The  breaches  assigned  in 
the  petition  in  this  case  are  not 
for  failure  to  pay  over  the  excess 
found  to  be  due  on  the  settlements 
■ with  the  clerk,  but  for  his  failure 
to  make  true  returns  by  which  such 
excess  could  have  been  properly  ascer- 
tained. To  such  a case  the  orders 
required  by  this  statute  are  obviously 
not  applicable,  and  their  existence  or 
averment  is  not  essential  to  plaintiff1 s 
cause  of  action,  as  has  been  expressly 
ruled  by  this  court . * -if  -if  -if  -if  # -if  -if  H 

The  law  is  fully  set  out  in  the  case  of  State  v. 
Hunt,  152  S.  W*  (2d)  77,  1.  c.  81,  where  the  court  said* 

"In  State  ex  rel,  Callaway  County  v. 
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Henderson  the  petition  alleged  that  the 
eounty  clerk  had  made  false  quarterly 
returns,  omitting  therefrom  the  fees 
sued  for  and  concealing  the  fact  that 
he  had  collected  them*  There  was  no 
averment  In  the  petition  that  the 
county  court  had  complied  with  the 
statutory  requirement  that  it  ascer- 
tain the  amount  of  excess,  etc.,  and 
make  an  order  directing  the  clerk  to 
pay  it  Into  the  county  treasury.  The 
court  distinguished  the  Dent  case  on 
that  point,  as  was  done  in  State  ex 
rel*  Jackson  County  v.  Chick,  supra, 
and  held  that  as  to  the  fees  received 
by  the  clerk  and  not  reported  it  could 
not  be  said  they  were  acted  upon  by 
the  county  court  and  that:  *The  partial 
returns  made  by  the  clerk  and  approved 
by  the  court,  do  not  stand  in  the  way 
of  an  action  at  law  for  money  had  and 
received  to  the  use  of  the  eounty j for 
they  only  cover  a certain  class  of  fees, 
and  were  so  understood  by  both  the  clerk 
and  the  court.*  (142  Mo.  598,  44  S.  W. 
739.)  In  that  case,  however,  the  pe- 
tition alleged  that  the  county  court 
had  made  an  order  directing  suit  to 
be  brought  fCr  the  excess  fees.  The 
petition  was  held  to  state  a cause  of 
action. 

• "In  Callaway  County  v.  Henderson, 
supra,  the  Dent  case  is  not  referred 
to  but  the  petition  alleged  that  the 
clerk  had  made  a 'pretended  return* 
purporting  to  show  the  total  amount 
of  fees  received  by  him  but  that  said 
return  was  false  in  that  it  omitted 
fees  (those  sued  for)  which  he  had 
collected. 

"State  ex  rel.  Christian  County  v. 

Gideon  et  al.,  158  Mo.  327,  59  S.  W. 

99,  was  a suit  against  the  circuit 
clerk  and  ex  officio  recorder  and  his 
bondsmen  to  recover  fees  alleged  to  have 
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been  collected  In  excess  of  the  sums 
he  was  entitled  to  retain.  The  suit 
was  brought  after  the  expiration  of 
Gideon* s term  of  office.  The  peti- 
tion alleged  that  Gideon  had  failed 
to  keep  correct  accounts  of  fees 
received  and  that,  while  he  had  made 
returns  to  the  county  court  purport- 
ing to  show  all  fees  received  such  re- 
turns were  false,  omitting  many  fees 
(set  out)  which  he  had  collected  and 
had  not  reportedj  that  the  county  court, 
in  ignorance  of  the  falsity  and  omis- 
sions of  the  quarterly  returns,  had  ap- 
proved them,  but  upon  discovery  of  the 
facts  had  made  an  order  directing 
Gideon  to  pay  into  the  county  treasury 
the  excess  ascertained  by  the  court  to 
be  due  and  when  he  failed  to  do  so  with- 
in fifteen  days  ordered  suit  brought  on 
his  bond.  The  trial  court  sustained  a 
demurrer  to  the  petition.  This  court 
reversed  that  action,  holding  the  peti- 
tion sufficient  and  again  distinguishing 
(but  not  disapproving  or  criticizing) 
the  Dent  case,  saying,  158  Mo,  loc.  cit. 
337,  59  S.  W,  loc.  cit.  101  j * While  the 
statute  prescribes  the  mode  of  procedure 
for  the  recovery  of  the  balance  ascertained 
to  be  due  upon  the  quarterly  settlements 
of  the  clerk,  and  in  such  an  action,  it 
was  held,  in  State  (ex  rel.  Hickory  County) 
v.  Dent,  121  Mo,  162,  25  3,  W.  924,  that 
an  order  requiring  him  to  pay  over  the 
excess  to  which  he  was  not  entitled,  and, 
in  case  of  his  failure  to  do  so,  an  or- 
der requiring  suit  to  be  brought  on  his 
bond,  were  conditions  precedent,  with- 
out which  such  action  could  not  be  main- 
tained, it  did  not  undertake  to  prescribe 
the  mode  of  procedure  for  the  recovery  of 
damages  for  a breach  of  duty  by  the  clerk 
in  failing  to  make  true  and  proper  returns 
as  required  by  the  statute.  The  breaches 
assigned  in  the  petition  in  this  case  are 
not  for  failure  to  pay  over  the  excess 
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found  to  be  due  on  the  settlements  with 
the  clerk,  but  for  his  failure  to  make 
-true  returns  by  which  such  excess  could 
have  been  properly  ascertained*  To 
such  a case  the  orders  required  by  this 
statute  are  obviously  not  applicable,  and 
their  existence  or  averment  is  not  es- 
sential to  plaintiff* s cause  of  action, 
as  has  been  expressly  ruled  by  this 
court.*  Citing  State  ex  re-1.  Jackson 
County  v.  Chick,  State  ex  rel,  Callaway 
County  v*  Henderson  and  Callaway  County 
v.  Henderson,  supra. M 

It  was  also  held  In  the  case  of  State  v.  Maryland 
Casualty  Co.,  66  S.  W.  (2d)  537,  par.  3,  that  where  the  county 
treasurer  did  not  follow  the  statutes  in  reference  to  making 
this  settlement  the  county  court,  the  bonding  company  or  the 
sureties  were  still  liable  for  the  full  amount  of  the  short- 
age on  Its  bond.  The  court  in  that  case,  paragraph  3,  said: 

HIn  this  connection  defendant  contends 
that  the  quarterly  statements  of  the 
Matklns,  as  treasurer,  submitted  to  the 
county  court  furnished  no  ground  for 
liability  on  the  bond  for  the  reason 
Matklns,  as  ex  officio  collector,  did 
not  comply  with  sections  9927  and  9932, 

R.  S.  1929  (Mo.  St.  Ann.  sections  9927, 

9932,  pp.  7972,  7974). 

•’It  is  provided  In  section  9927  that 
•collectors  and  ex  officio  collectors 
shall,  on  or  before  the  fifth  day  of 
each  month,  file  a statement  with  the 
county  clerk  showing  the  amount  of 
taxes  and  licenses  collected  by  him 
during  the  preceding  month,  and  that 
they  shall,  on  or  before  the  fifteenth 
day  of  the  month,  pay  said  amount,  less 
commissions.  Into  the  state  and  county 
treasuries. 

’’And  It  Is  provided  In  section  9932 
that  upon  payment  by  the  collector  to 
the  treasurer  of  the  amount  found  due 
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on  said  monthly  settlementa  with  the 
county  court,  the  treasurer  shall  give 
the  collector  duplicate  receipts  there- 
for, one  of  which  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  eourt, 
who  shall  grant  the  collector  a full 
quietus, 

’’Defendant  Matkins  did  not  comply  with 
these  sections.  However,  as  stated,  he 
made  quarterly  statements  and  settle- 
ments with  the  county  eourt  as  treasurer. 

We  do  not  think  that  Matkins  should  be 
permitted  to  profit  by  his  failure  to 
perform  his  duty  as  an  official.  Indeed, 
we  have  so  ruled*  In  State  ex  rel. 

Dunklin  County  v,  Blakemore,  supra,  we 
held  that  a treasurer  under  township  or- 
ganization and  the  surety  on  his  bond 
are  estopped  to  set  up  the  failure  of 
the  treasurer  to  perform  his  duty  as  a 
defense  to  an  action  on  the  bond  given 
to  secure  the  faithful  performance  of 
the  official  duties  of  the  treasurer.” 

Also,  In  connection  with  a suit  on  the  bond  of  a 
county  treasurer  In  the  case  of  State  v,  Blakemore,  205  S,  W* 
626,  1*  c.  628,  the  court.  In  holding  that  the  action  of  the 
county  treasurer  In  not  following  the  statute  did  not  become 
a defense  that  could  be  set  up  by  the  surety,  said: 

”*  # The  bringing  of  the  action  for 
' the  whole  deficiency  on  the  bond  in- 
volved would  have  bound  the  county,  as 
an  application  of  payment,  In  any  other 
proceeding.  Haynes  v,  Waite,  14  Cal. 

446,  and  cases  cited.  It  was  substantial 
evidence  of  the  oounty’a  Intent  to  make 
the  application  to  the  funds  mentioned 
In  the  Instruction.  Starrett  v*  Barber, 

20  Me.  loc.  clt,  461*  There  Is  no  ques- 
tion of  ’shifting  responsibilities*  by 
the  application  made.  The  bond  was  exe- 
cuted In  contemplation  of  every  applicable 
principle  of  law,  the  law  of  the  appli- 
cation of  payments  as  well  as  any  other. 
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"The  court  Instructed,  in  substance, 
that  If  Blakemore  failed  to  pay  over 
a balance  he  owed,  and  If  It  was 
found  he  mingled  the  several  funds  so 
they  lost  their  identity  and  it  became 
Impossible  to  tell  which  fund,  if  any* 
was  short,  1 then  defendants  are  estop- 
ped to  deny  that  such  shortage  belonged 
to  the  funds  covered  by  the  bond  sued  on, * 
etc , " 

The  fact  that  the  county  court,  previous  to  July  1, 
1941,  made  a settlement  with  the  county  treasurer  through 
fraud  on  the  part  of  the  county  treasurer  and  did  not  dis- 
cover the  shortage,  does  not  affect  a suit  upon  hia  bond 
for  the  full  amount  for  the  reason  that  the  county  court 
Is  not  bound  by  the  fraudulent  actions  of  the  county  treasurer 
nor  Is  his  fraudulent  actions  a defense  that  can  be  set  up  by 
the  bonding  company  on  a suit  on  the  bond. 

It  was  so  held  in  the  case  of  United  States  Fidelity 
& Guaranty  Co*  v.  Huckstep,  72  S.  W,  (2d)  838,  1,  e.  841, 
where  the  court  said* 

-a  In  other  words,  the  approval  of 
the  county  court  is  final  only  as  to 
the  fees  actually  reported  to  the 
clerk,  and  upon  which  it  must  neces- 
sarily have  acted.  State  ex  rel,  v, 

Henderson,  142  Mo.  598,  44  S,  W.  737} 

State  ex  rel.  v*  Chick,  146  Mo.  645, 

48  S.  W.  829}  State  ex  rel.  v.  Gideon, 

' 158  Mo,  327,  59  S*  W.  99}  Callaway 
County  v.  Henderson,  139  Mo.  510,  41 
S,  W,  241. 

"The  trouble  with  all  of  defendants1 
argument  regarding  the  applicability 
of  the  above  statutes  Is  that  the 
suit  is  not  bottomed  upon  breaches 
of  the  bond  occurring  by  reason  of 
noneompliance  with  such  statutes. 

There  Is  no  issue  here  of  Huckstep* s 
having  failed  to  pay  into  the  county 
treasury  the  excess  in  his  hands  over 
and  above  what  he  was  allowed  to 
retain  for  himself  and  for  his  clerk 
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hire*  Rather  his  bond  was  breached 
(taking  the  petition  at  its  face 
value),  in  that  he  collected  frosm 
the  state  and  withheld  from  the 
county  certain  sums  in  excess  of  the 
statutory  fees  due  him  for  making  the 
tax  books  for  certain  years.  More- 
over his  indebtedness  was  not  dis- 
covered in  connection  with  his 
quarterly  returns  to  the  county  court, 
but  upon  an  examination  of  his  books 
by  the  state  auditor,  whose  audit  was 
not  made  until  after  Huckstep's  death*” 

The  above  oase  applied  to  the  clerk  of  the  county 
court,  but  the  same  law  would  apply  to  a county  treasurer. 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  Ralls  County  can  recover  for  the 
full  amount  of  the  shortage  of  the  county  treasurer  as  set 
out  in  your  above  statement  of  facts  and  is  not  limited  to 
the  single  item  of  shortage  discovered  by  reason  of  the 
county  treasurer's  settlement  on  July  1,  1941. 

Respectfully  submitted 


W.  J,  BURKE 

Assistant  Attorney  General 

APPROVED: 


VAfe  C.  THURLO 

(Acting)  Attorney  General 


WJB:DA 


TAXATION;  Tax  liens  on  property  acquired  by  county  at 
school  fund  foreclosure  are  extinguished. 


May  2,  1941 


Mr.,  George  0,.  Dalton 
Collector 
Marion  County 
Hannibal,,  Missouri 


FILED 


Dear  Sirs 


This  will  acknowledge  receipt  of  your  letter  of 
March  8,  1941,  which  is  as  follows* 


•‘The  Marion  County  Court  of  this 
county  has  foreclosed  on  the  school 
mortgages  which  they  held,  and  there 
are  several  years  of  delinquent  taxes 
due  on  these  properties,- 

"Will  you  please  advise  if  the  county 
is  liable  for  these  delinquent  taxes  up 
to  the  date  o'f  conveyance  to  the  county, 
or  do  they  have  authority  by  court  order 
to  declare  these  taxes  void?" 


Under  Sections  10385  and  10387,  R,  S,  Missouri,  1939, 
county  courts  are  authorized  to  foreclose  school  fund 
mortgages*  Section  10389,  R. • S.  Missouri,  1939,  authorizes 
the  county  court  "on  behalf  of  the  county,"  by  agent,  to 
bid  on  the  property  offered  at  such  foreclosure  sales.  If 
the  bid  of  the  county  court’s  agent  be  the  highest,  this 
same  statute  then  provides  that  the  county  court  may* 


■»  «•  * take,  hold  and  manage  for  said 
county,  to  the  use  of  the  tov/nsHip  oul 
of  the  school  fund  of  which  such  loan  was 
made,  or  in  its  own  name  where  such  loan 
has  been  made  out  of  the  general  sbhool 
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funds,  the  property  it  may  acquire 
at  such  sale.  ft  ft  ft  ft  ” 


Under  this  latter  statute  it  is  to  he  seen  that  the 
title  to  property  hid  in  by  the  agent  of  the  county  court 
is  taken  either  in  the  name  of  the  county,  to  the  use  of  a 
particular  township,  or  in  the  name  of  the  county  alone, 
depending  upon  the  source  of  the  funds  that  were  invested 
in  the  property  foreclosed  and  bid  in  by  the  court’s  agent. 

Section  6 of  Article  10  of  the  Missouri  Constitution 
provides  in  part: 


”The  property,  real  and  personal,  of 
the  state,  counties  and  other  munici- 
pal corporations  * * ft  * shall  be 
exempt  from  taxation.” 


The  Legislature  has  reiterated  this  constitutional 
provision  in  Section  10937,  R.  S.  Missouri,  1939,  wherein 
it  is  provided: 


•'The  following  subjects  are  exempt  from 
taxation:  ft  ft  ft  ft  fourth,  lands  and  other 
property  belonging  to  any  city,  county  or 
other  municipal  corporation  in  this 
state,  ft  ft  ft  ft  * ft  ft  ft  ft  ft  ft  ft’  ” 


It  makes  no  practical  difference  here  whether  the  funds 
involved  in  the  foreclosure  are  thot’e  of  the  township  school 
fund  or  the  general  school  fund.  In  either  event,  the  title 
la  In  the  county  and  under  Section  10937,  supra,  said  proper- 
ty is  exempt  from  taxation. 

The  question  you  present  is  one  upon  which  there  exists 
no  express  constitutional  provision,  but  it  has  been  before 
the  courts  of  the  land  many  times. 
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In  City  of  Harlan  v.  Blair,  64  S,  W,  (2d)  434,  (Ky)  the 
point  involved  was  whether  a city  was  liable  for  taxes  accru- 
ing prior  to  the  time  the  property  was  acquired  bv  the  city. 
This  opinion  reviews  the  authorities  at  length  holding  the 
lien  to  be  merged  in  the  non-taxable  ownership  and  therefore 
non-existent.  The  court  said,  1*  c,  435 t 


"We  have  been  unable  to  find  any  case  wherein  this 
question  has  been  decided  by  this  court.  In  vol- 
ume 26,  R.C.L.  400,  sec,  356,  it  is  in  part  stated; 
•It  sometimes  happens  «•  # * *-  that  land  in  the  hands 
of  private  persons  and  subject  to  taxation  when  it 
is  assessed  Is  before  the  tax  is  paid  acquired  by 
a corporation  the  property  of  which  is  exempt  from 
taxation,  and  the  question  then  arises  whether  the 
lien  can  be  enforced  and  the  land  sold  for  nonpay- 
ment of  the  tax.  When  the  corporation  which  ac- 
quired the  property  is  a religious,  charitable,  or 
educational  institution,  the  exemption  of  the  prop- 
erty of  which  depends  upon  the  express  provisions 
of  statute,  the  exemption  does  not  go  to  the  extent 
of  exonerating  the  property  of  the  corporation  from 
existing  tax  liens*  In  the  case  of  state  or  a muni- 
cipal corporation,  the  exemption  of  which  is  based 
upon  the  futility  of  collecting  a tax  from  a body 
corporate  which  would  1 vy  another  tax  to  pay  it, 
land  acquired  by  such  a body  corporate  cannot  be 
sold  for  nonpayment  of  taxes  assessed  prior  to  such 
acquisition. ’ 

"Also  In  61  C«  J.  418,  Sec.  450,  It  Is  stated;  ’On 
the  other  hand,  taxes  levied  on  private  property 
and  are  not  paid  are  not  a charge  on  the  property 
subseqiient  to  Its  acquisition  by  the  state  or  city, 
the  property  exemption  operating  to  exempt 

property  acquired  by  the  state  from  any  further 
liability  for  taxes  assessed  prior  to  the  acquisi- 
tion, although  there  are  decisions  to  the  contrary.’ 

"And  in  support  of  the  text  cites  in  footnotes  48  and 

49  thereunder  the  cases  of  State  v,  Minidoka  County, 

50  Idaho,  419,  298  P.  366}  State  v.  Locke,  29  N.  M, 
148,  219  P.  790,  30  A.L.R.  407}  City  of  Wichita  v. 
Anderson,  119  Kan*  241,  237  P,  1024}  Gasaway  v.  City 
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of  Seattle,  52  Wash,  444,  100  P.  991,  21  L.R.A* 

(N.S.)  68. 

MIn  2 A,L,R,  1535,  the  learned  annotator  In  note 
annotation  to  the  case  of  Triange  Land  Co.  v. 

City  of  Detroit,  204  Mich.  442,  170  N.W.  549,  2 A, 
L.R,  1526,  discusses  this  question  of  tax  sale  of 
land  acquired  by  a municipal  corporation  after  levy 
and  before  sale,  and  cites.>  as  *a  well-considered 
case  on  this  point.1  Cachet  v.  New  Orleans,  52  La, 
Ann.  813,  27  So,  348,  and  comments  thereon  as 

fOllOWSt 

" *In  this  case  the  city  acquired  property  and  took 
the  same,  subject  to  the  state  taxes  for  a designa- 
ted year.  These  taxes  had  been  assessed,  but  were 
not  due  and  exigible  at  the  time  title  was  acquired 
by  the  city,  nor  did  such  taxes  become  delinquent 
until  after  this  time.  In  holding  that  the  subse- 
quent sale  of  the  property  for  these  taxes,  and 
the  acquirement  of  the  title  by  a third  person, 
did  not  affect  the  title  of  the  city,  the  court 
said!  "The  moment  public  ownership  of  the  lot  at- 
tached, the  moment  it  passed  from  the  hands  of  * # 

* * to  the  city,  developing  liability  to  taxation 

was  arrested,  and  in  point  of  fact  and  law  the 
state  taxes  for  18$5  on  the  16t,  under  the  assess- 
ment m#le  in  the  name  of  the  # # # # vendor,  never 
reached  the  point  of  maturity.  It  follows 

that  the  tax  collector  was  without  authority  to  pro- 
ceed as  he  did  in  the  attempt  to  enforce  payment  of 
taxes'  claimed  to  be  due  the  state  for  1885,  and  that 
his  action  in  the  premises  was  void,  « « * # *The 
tax  law  of  a state*  says  Desty,  in  his  work  on  Taxa- 
tion, vol  1,  p.  48,  *applies  to  persons  only,  and 
not  at  all  to  political  bodies  like  municipal  cor- 
porations, which  exercise  in  different  degrees  the 
sovereignty  of  the  state,*  Hence  it  is  that,  when 
property  upon  which  state  taxes  are  assessed  is  ac- 
quired by  a pditical  subdivision  of  the  state,  * # 

* * which  property  is  acquired  for  purposes  of  public 
utility  coming  within  the  scope  of  the  powers  so 
delegated,  and  is  immediately  dedicated  or  applied 

to  such  purposes  of  public  utility,  the  taxes  so 
assessed  in  favor  of  the  state  upon  the  same  cease 


Mr*  George  0,  Dalton 


(5) 


May  2,  1941 


to  be  exigible*  It  pertains  to  the  public 
policy  of  the  state  not  to  exact  taxation  on 
property  so  held  and  used.  Within  the  scope  of* 
the  powers  delegated  to  it  the  city  stands  for 
the  state,  and  property  acquired  by  the  city  in 
the  due  execution  of  its  mandate  from  the  state 
stands  in  consiraili  casu  with  property  owned  by 
£he  state  itself,  and  taxes  assessed  in  favor  of 
the  state  upon  such  property  must  be  heCLd.  abated. 

# # * 

••This  distinction  Is  also  clearly  made  In  Poster 
v*  Duluth  (1913)  120  Minn.  484,  48  L.  R,  A*  (N.S.) 
707,  140  N.  W.  129,  in  holding  that  property  of 
the  city  couftd  not  be  sold  for  taxes  which  were 
a lien  upon  the  land  at  the  time  the  city  acquired 
it.  The  court  said:  * After  Its  purchase  by  the 
city  in  July,  1905,  the  property  was  devoted  to 
public  uses,  and  became  public  property.  It  was 
not  thereafter  subject  to  taxation.  it 

Is  technically  inaccurate  to  say  that  It  was  ex- 
empt from  taxation,  for  the  term  Exemption* 
rather  presupposes  a liability  removed  by  some 
constitutional  or  statutory  provision.  The  prop- 
erty is  * exempt,’  not  because  of  any  such  provi- 
sion declaring  It  exempt,  but  because  of  its 
character  as  public  property  devoted  to  a public 
use.  %e  property  of  the  state  and  of  its.  political 
subdivisions,  arras,  or  agencies,  such  as  cities 
within  its  borders,  when  used  exclusively  for 
public  purposes.  Is  not  subject  to  taxation,  in 
the  absence  of  constitutional  or  statutory  pro- 
visons  making  public  property  subject  to  the  tax 
laws  of  the  state.  This  is  the  undisputed  rule; 
but  it  is  no  better  established  than  la  the  proposi- 
tion that  proceedings  for  the  assessment  of  taxes 
against  public  property,  or  for  their  collection  by 
judgment  and.*  sale,  are  absolutely  void.  * * * » A 
reason  for  the  rule  is  that  a sale  of  the  property 
to  enforce  collection  of  taxes  assessed  against  it 
would  destroy  its  character  as  public  property,  to 
the  public  injury. M* 

”To  the  same  effect  is  State  v.,  Snohomish  County,  71 
Wash.  320,  128  P.  667,  and  Smith  v,  Santa  Monica, 
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162  Cal,  221,  121  P.  920,  921.  In  the  last- 
named  case  the  court  said:  *The  state  does  not  tax 
the  property  of  a municipality  for  state  and  county 
purposes,  because  this  would  be  a taxation  of  its 
own  property.  For  the  same  reason,  when  the  prop- 
erty has  come  into  the  ownership  of  a municipal  cor- 
poration, it  will  not  attempt  to  enforce  the  tax 
by  the  sale  of  the  property. * See,  also.  Laurel 
v.  Weems,  100  Miss.  335,  56  So*  451, Ann.  Cas.  1914A 
159' | Independent  School  Dist.  v.  Hewitt,  105  Iowa, 

663,  75  N.  W,  497, 

’’The  doctrine  of  exemption  from  tax  is  thus  in 
Foster  v.  Duluth,  120  Minn.  484,  140  N*  W,  129,  131, 

48  L.R.A.  (N.S.)  707,  stated:  »We  think  # * **  * 
that  it  must  be  held  that  all  proceedings  taken 
after  the  property  became  public  property  were  void, 
notwithstanding  that  the  taxes  for  the  current  year 
nifty  have  been  a lien  on  the  property  before  its 
transfer.  It  by  no  means  follows  ■»  «•  * that  be- 
cause there  was  a vAlld  lien,  the  proceedings  to 
enforce  that  lien  were  valid.  Nor  Is  It  important 
here  what  becomes  of  the  lien.  * # # All  that  Is 

necessary  to  decide  is  that  all  proceedings 

to  assess  the  land  for  taxes,  taken  after  it  became 
public  property,  and  all  proceedings  In  attempting 
to  enforce  and  collect  the  tax,  were  void.* 

"Numerous  other  cases  holding  to  like  effect  may 
be  found  In  2 A.L.R,  1538.  Also  see  State  v.  Locke, 

29  N*  M.  148,  219  P,  790,  30  A.L.R.  407,  cited  supra, 
wherein  many  cases  are  quoted  and  considered,  and  in 
whfch  it  is  held  that  property  Required  by  the  state 
or  one  of  Its  municipal  subdivisions,  in  its  public 
capacity,  is  thereby  absolved  from  further  liability 
for  taxes  previously  assessed  against  it,  and  that 
a subsequent  sale  thereof  for  such  taxes  is  void. 

The  learned  annotator  states  in  30  A.L.R.  413,  that: 

tt,Thls  annotation  supplements  an  annotation  upon 
this  same  subject  In  2 A.L.R.  1535. 

"♦As  shown  In  the  annotation  referred  to,  with  the  ex- 
ception of  the  supreme  court  of  Michigan,  the  cases 
are  agreed  that  where  property,  subject  to  the  lien 
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of  a tax,  la  acquired  by  the  state  or  any  of  its 
agencies  for  a public  purpose,  it  thereby  becomes 
freed  from  such  lien,  and  further  steps  to  enforce 
it  are  without  effect.* 

"Oufc  examination  of  the  decisions  of  other  sister 
states  upon  this  question  shows  that,  with  the  ex- 
ception of  some  two  or  three  states  holding  contra, 
the  generally  announced  rule  is  one  of  exemption 
as  above  announced, 

"In  view  of  the  applicable  rule  announced  in  these 
cited  cases,  and  the  reasoning  supporting  it,  we 
are  of  the  opinion  that  the  appellant's  water  plant 
was,  upon  its  purchase  or  acquisition  by  the  city, 
a public  property,  operated  for  its  municipal  usej 
that  it  then  became  tax  exempt,  and  the  city  was 
thereby  relieved  from  liability  for  the  payment  of 
such  prior  lien  tax,  " 


In  Davis  v.  City  of  Biloxi,  184  So.  76  (Miss),  the 
same  question  was  presented  as  in  the  Kentucky  Case,  The  court 
in  holding  the  assessment  extinguished,  said  1.  c,  77* 


"The  city  relies  upon  the  case  of  the  City  of 
Laurel  v.  Weems,  100  Miss.  335,  56  So,  451,  Ann. 

Cas.  1914A,  159,  in  which  the  Court  held  that  al- 
though the  taxes  had  been  assessed  to,  and  accrued 
on,  the  property  in  the  hands  of  the  private  owner 
before  the  city  acquired  title,  when  the  city  ac- 
quired title,  prior  to  the  sale  of  the  land  for  taxes, 
the  tax  lien  was  discharged  by  reason  of  the  acquisi- 
tion of  title  by  the  city}  that  the  property  being 
exempt  from  taxes  when  owned  by  the  city,  the  exemp- 
tion in  favor  of  the  city  being  made  because  of  the 
public  use  of  the  property  and  in  furtherance  of  the 
public  policy,  displaced  the  tax  lien  which  had  ac- 
crued against  the  private  owner  and  the  property  in 
the  hands  of  such  owner.  In  the  course  of  this  op- 
inion the  Court  said  (page  452)*  *The  exemption  of 
the  property  of  a municipality  is  founded  on  the 
fact  that  the  municipality  is  a governmental  agency 
of  the  state,  vested  by  the  state  with  a part  of  its 
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sovereignty,  and  employed  In  aiding  the  state  in 
matters  of  government  and  the  execution  of  its 
laws.  It  is  undisputed  law  that  the  general  rule 
is  that  statutes  granting  exemptions  from  taxation 
must  be  strictly  construed,  and  must  not  be  ex- 
tended beyond  what  the  terms  clearly  express;  but 
this  rule  of  construction  has  no  application  to  the 
property  of  the  state,  county,  or  municipality 
when  it  is  sought  to  collect  a tax  on  the  property 
of  either,  or  to  take  away  their  property  because 
of  a failure  to  pay  the  tax  claimed,  followed  by  a 
sale  of  same  on  account  of  the  delinquency.  The 
rule  of  strict  construction  of  the  statute  may 
apply  to  religious  and  charitable  institutions,  and 
to  all  subjects  of  exemption  save  those  belonging 
to  a governmental  agency  of  the  state,'  The  Court 
ruled  that  there  was  a distinction  between  the  case 
then  before  it  and  the  case  of  McHenry  Baptist 
Church  v,  McNeal,  86  Miss,  22,  88  So,  195,  and  held 
that  a tax  sale,  made  a|ter  the  city  had  acquired 
title,  was  void,  and  that  the  purchaser  at  the 
tax  sale  secured  no  title, 

"In  the  case  of  Alvis  et  al,  v,  Hicks,  150  Miss, 

506,  116  So,  612,  where  the  title  of  the  municipality 
arose  through  its  tax  sale  which  had  matured  when 
the  property  was  sold  by  the  sheriff  and  tax  collec- 
tor for  county  and  state  taxes,  the  Court  reaffirmed 
the  doctrine  that  when  the  city  had  acquired  title 
before  the  sale  for  taxes  was  made,  the  acquirement 
of  the  title  by  the  city  extinguished  the  assess- 
ment, and  the  purchaser  at  such  feax  sale  secured  no 
title  as  against  the  city.  It  was  held  In  that  case 
that  it  made  no  difference  whether  the  property  was 
acquired  by  the  city  for  governmental  purposes,  or 
in  Its  proprietary  capacity  — that  the  property  of 
the  city  was  exempt  from  taxation  under  the  law;  and 
reapproved  the  case  of  City  of  Laurel  v,  Weems,  supra* 

"The  city  also  relied  upon  the  case  of  City  of  Meri- 
dian v,  Phillips,  65  Miss,  362,  4 So,  119,  where  the 
city  had  purchased  a tract  of  land  and  erected  thereon 
a pesthouse,  the  land  was  assessed  to  the  city,  and 
approved  by  the  board  of  supervisors  without  objection, 
and  the  land  sold  to  the  state  for  taxes  claimed  to  be 
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due  thereon*  The  Court  held  In  favor  of  the  city, 
and  In  the  course  of  its  opinion  said:  ‘The  judg- 
ment of  the  court  below  cannot  be  maintained.  It 
is  not  disputed  that  the  property  in  controversy  be- 
longed to  appellant  when  it  was  attempted  to  be  sold 
for  taxes.  Section  468  of  the  Code  exempts  from 
taxation,  among  other  things,  property  belonging 
to  the  United  States,  or  to  the  state,  or  to  any 
county,  or  to  any  Incorporated  city  or  town  in  the 
state.  Liability  of  property  to  taxation  is  the 
basis  of  the  power  to  sell  it  for  taxes?  and,  where 
property  is  exempt  by  law  from  taxation,  it  cannot 
be  subjected  thereto  by  any  action  of  the  board  of 
supervisors,  or  the  officers  charged  with  the  assess- 
ment and  collection  of  taxes,  and  a sale  of  it  for 
taxes  under  such  circumstances  is  void,*" 


Another  case  directly  on  this  point  Is  State  v.  Locke, 

219  P,  790,  30  A.L.R,  407  (N.M).  In  this  case  the  point  was 
whether  a tax  lien  on  property  could  bea  enforced  where  the 
State  of  New  Me&ico  had  acquired  the  property  after  the  lien 
had  attached.  The  court  held  that  said  property  was  absolved 
and  freed  of  further  liability  for  the  taxes  previously  assessed 
against  it,  citing  and  reviewing  many  of  the  cases  cited  in 
the  Kentucky  Case,  In  the  A,L,R,  annotation  appended  to  this 
case,  the  authorities  are  collected  on  this  subject.  There  la 
also  an  annotation  on  the  same  subject  in  2 A.L.R,  1535.  The 
cases  collected  In  these  annotations  clearly  demonstrate  the 
correctness  of  the  rule  announced  in  the  Kentucky  Case  pre- 
viously quoted  from.  Further,  it  appears  that  there  has  been 
only  one  court  in  America  that  has  reached  a different  con- 
clusion, that  being  the  Supreme  Court  of  Michigan  In  the  case 
of  Triangle  Land  Co.  v,  Detroit,  170  N.  W.  549.  We  are 
inclined  to  the  view  supported  by  the  cases  heretofore  cited. 


CONCLUSION 


Therefore,  It  is  our  opinion  that  a tax  lien  on  land 
acquired  by  the  county  at  a foreclosure  sale  under  a school 
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fund  mortgage  loan  la  merged  into  the  exemption  enjoyed  by 
the  county  and  extinguished  by  such  purchase,  and  the  county 
Is  not  liable  for  or  authorized  to  pay  eaid  delinquent 
tax* 


Respectfully  submitted. 


LAWRENCE  L*  BRADLEY 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO  ~ 

(Acting)  Attorney  General 


LLB/rv 


LABOR:  Female  employees  engaged  in  hotel  work  not  sub.iee4-  to 

provisions  of  Section  10171,  R.  S.  Mo.  1930* 


August  21,  1941.  - 

i'T* 


Mr.  George  N,  Davis 
Prosecuting  Attorney 
Macon  County 
Mac  on , Miss  our i 


Dear  Dir: 


V,e  are  in  receipt  of  your  request  for  an  opin- 
ion -under  date  of  August  18th,  wherein  you  state  as  follows: 

" The  Department  of  Labor  has  insisted 
that  -the  Jefferson  Hotel,  which  is  an 
ordinary  hotel  operated  on  the  European 
plan,  is  subject  to  the  provisions  of 
Section  10171. 

"Mr.  Meador,  the  proprietor  of  the  hotel, 
has  a written  opinion  from  Mr*  Waldo 
Edwards,  an  attorney  of  this  city,  telling 
him  that  the  management  of  the  Jefferson 
Hotel  is  not  subject  nor  required  to 
• operate  under  and  obey  the  provisions  of 
said  aection. 

"I  am  writing  you  to  ask  you  your  inter- 
pretation as  to  whether  or  not  the  hotel 
comes  within  any  of  the  classifications 
set  out  in  that  section,  so  that  female 
workers  may  be  employed  no  more  than 
nine  hours  during  any  one  day,  nor  more 
than  fifty-four  hours  during  one  week  at 
the  hot  el . B 

uOction  10171,  R«  D*  Mo*  1939,  provides  the  number 
oi  hours  that  female  employees  may  be  permitted  to  work  in 
certain  occupations: 
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"No  female  shall  he  employed,  per- 
mitted, or  suffered  to  v/ork,  manual 
or  physical,  in  any  manufacturing, 
mechanical,  or  mercantile  establish- 
ment, or  factory,  workshop,  laundry, 
bakery,  restaurant,  or  any  place  of 
amusement,  or  to  do  any  stenographic 
or  clerical  work  of  any  character  in 
any  of  the  divers  kinds  of  establish- 
ments and  places  of  industry,  herein-  • 
above  described,  or  by  any  person, 
firm  or  corporation  engaged  in  any 
express  or  transportation  or  public 
utility  business,  or  by  any  common 
carrier,  or  by  any  public  institution, 
incorporated  or  unincorporated,  in 
this  state,  more  than  nine  hours  during 
any  one  day,  or  more  than  fifty-four 
hours  during  any  one  week:  Provided, 
that  operators  of  canning  or  packing 
plants  in  rural  communities,  or  in 
cities  of  less  than  ten  thousand  in- 
habitants wherein  perishable  farm  pro- 
ducts are  canned,  or  packed,  shall  he 
exempt  from  the  provisions  of  this 
section  for  a number  of  days  not  to 
exceed  ninety  in  any  one  yoar:  Pro- 
vided further,  that  nothing  in  this 
section  shall  be  construed  and  under- 
stood to  apply  to  telephone  companies; 
and  be  it  further  provided,  that  the 
provisions  of  this  section  shall  not 
apply  to  towns  or  cities  having  a 
population  of  3,000  inhabitants  or 
less 

If  a hotel  operates  a restaurant,  whether  the  same 
be  under  the  European  or  American  plan,  the  female  workers 
employed  therein  would  be  specifically  within  the  terms  of 
the  above  section,  ^he  question  then  is  whether  female  em- 
ployees engaged  strictly  in  hotel  work  would  come  within  the 
terms  of  the  above  section? 

It  is  obvious  that  a hotel  would  not  come  within 
the  meaning  of  a factory,  workshop,  bakery,  place  of  amuse- 
ment, manufacturing  or  mechanical  establishment . This  leaves 
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for  consideration  the  possibility  of  whether  a hotel  comes 
within  the  meaning  of  a "mercantile  establishment." 

In  the  case  of  Hotchkiss  v.  District  of  Columbia, 
44  App.  Cases,  Dist.  of  Columbia  73,  1.  c.  79,  the  court 
in  defining  "mercantile  establishment"  saids 

"The  term  ^mercantile  establishment 1 
may  be  said  to  refer  to  a place  where 
the  buying  and  selling  of  articles  of 
merchandise  as  an  employment  is  con- 
ducted. » It  implies  operations  con- 
ducted with  a view  of  realizing  the 
profits  vhich  come  from  skilful  pur- 
chase, barter,  speculation,  and  sale.’ 

Graham  v.  Hendricks,  22  La.  Ann.  523," 

It  Is  apparent  that  a hotel  Is  not  a place  where 
the  buying  and  selling  .of  articles  of  merchandise  as  an 
employment  is  conducted,  and,  consequently,  a hotel  cannot 
be  said  to  be  a mercantile  establishment. 


From  the  foregoing  we  are  of  the  opinion  that  a 
hotel  does  not  come  within  the  provisions  of  Section  10171, 

R.  S,  Mo.  1939,  requiring  that  female  workers  be  not  employed 
more  than  nine  hours  during  any  one  day  nor  more  than  fifty- 
four  hours  during  any  one  week. 


Respectfully  submitted. 


MAX  vvASSERMAN 

Assistant  Attorney-General 


APPROVED : 


VANE  C.  THURLQ 

(Acting)  Attorney-General 


COUNTY  COURTS  AND  ARMORY  APPROPRIATIONS: 

COUNTY  BUDGET  LAW:  County  courts  may  make  appropriations 

for  armories  provided  such  appropriations  are  not  in  violation 
of  the  provisions  of  the  County  Budget  Act  and  are  not  in 
violation  of  the  provisions  of  the  constitution,  and  especially 
Section  12,  Article  10,  thereof. 

October  25,  1941 


Hon*  Wiltour  F.  Daniels 
Prosecuting  Attorney 
Fayette,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  official 
opinion  under  date  of  October  7,  1941,  as  follows: 

" On  Monday,  June  17,  1940,  in  the  mat- 
ter of  'Contribution  to  Armory*  the  Coun- 
ty Court  of  Howard  County,  Missouri, 
made  the  following  order  to -wit : 'in  the 
matter  of  contribution  to  the  building 
of  an  armory  in  the  City  of  Fayette,  it 
is  ordered  by  the  court  that  the  sum  of 
L,ibOOO  and  the  same  contributed  for  the 
said  purpose  provided  that  the a city  of 
Fayette  contribute  an  equal  amount.  Said 
amount  is  to  be  paid  one-half  in  the  year 
1940,  and  one-half  in  the  ye ar  1941. 

Vote:  Biswell  - Yes  Johnson  - Yes  Cuddy  - No.'1 

"The  above  order  was  made  on  the  date 
aforesaid  and  the  City  of  Fayette  con- 
tributed .pSOOO  and  thereby  satisfied  the 
proviso  In  the  order  but  the  County  Court 
never  did  pay  any  sum  nor  was  the  Court 
ever  called  upon  to  do  so  until  Monday, 

October  6,  1941.  At  this  time  the  Court 
voted  two  to  one  not  to  contribute  L5000 
and  made  an  order  accordingly. 

"Now  the  question  is,  is  the  County  Court 
liable  for  the  payment  of  ^5000  by  reason 
of  the  order  made  on  Monday,  June  17,  1940? 

The  Treasury  of  the  comity  is  in  such  a 
condition  at  this  time  that  warrants  are 
being  protested.  However,  this  is  merely 
seasonable  activity  and  is  due  to  the  fact 
that  the  1941  tax  collections  have  not  as 
yet  come  into  the  Treasury." 
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Section  7564  R.  S.  Mo.  1939  provides  that* 

"All c ities,  towns,  villages  and  counties 
in  this  state  are  hereby  given  power  and 
authority  to  build  or  acquire,  by  purchase, 
lease,  gift  or  otherwise,  suitable  armories, 
drill  halls  and  headquarters,  and  the  land 
necessary  therefore,  for  such  organizations 
of  the  National  Guard  of  Missouri  as  may  be 
stationed  or  located  therein,  and  to  provide 
for  the  maintenance  and  repair  of  the  same." 

The  power  and  authority  given  the  county  by  the  word- 
ing of  the  statute  "to  build  or  acquire"  a suitable  armory* 
drill  hall  and  headquarters,  and  the  land  necessary  therefor, 
contemplates  that  the  county  in  order  to  comply  with  the 
statute  is  in  some  manner  to  build  or  acquire  the  armory  and 
the  site  itself  or  together  with  the  City  of  Payette  for  the 
purpose  stated  and  take  title  thereto  itself  or  together 
with  the  City  of  Payette*  Assuming  that  this  method  is  being 
followed  in  the  establishment  of  the  armory  with  the  building 
to  be  under  a county  control— and  that  the  appropriation  of 
the  county  court  is  not  a bare  contribution  or  donation  to  an 
institution,  corporation,  association*  company  or  individual 
for  the  purpose  of  building  and  establishing  an  armory  which 
would  be  violative  of  Section  6 of  Article  IX  and  Section  46 
and  47  of  Article  IV  of  the  Missouri  Constitution— then  by 
the  above  statute*  Section  7364*  the  Legislature  made  It  law- 
ful for  the  county  court  to  appropriate  funds  to  build  an 
armory  in  the  county*  where  an  organization  of  the  National 
Guard  of  Missouri  is  stationed  or  located* 

t 

Section  6 of  Article  IX  of  the  Missouri  Constitution 
provides  as  follows? 

Sec*  6.  Municipalities  not  to  subscribe 
to  capital  stock  nor  aid  corporations  or 
Institutions*  — No  county*  township,  city 
or  other  municipality  shall  hereafter  become 
a subscriber  to  the  capital  stock  of  any 
railroad  or  other  corporation  or  association, 
or  make  appropriation  or  donation,  or  loan 
Its  credit  to  or  in  aid  of  any  such  corpora^ 
tion  or  association,  or  to  or  in  aid  of  any 
college  or  institution  of  learning  or  other 
Institution,  whether  created  for  or  to  be 
controlled  by  the  State  or  others.  All 
authority  heretofore  conferred  for  any  of 
the  purposes  aforesaid  by  the  General  Assem- 
bly, or  by  the  charter  of  any  corporation' 
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is  hereby  repealed i Provided,  however,  that 
nothing  in  this  Constitution  contained  shall 
affect  the  right  of  any  such  municipality  to 
make  such  subscription  where  the  same  has 
been  authorized  under  existing  laws  by  a vote 
of  the  people  of  such  municipality  prior  to 
its  adoption,  or  to  prevent  the  issue  of  re- 
newal bonds,  or  the  use  of  such  other  means 
as  are  or  may  be  prescribed  by  law  for  the 
liquidation  or  payment  of  such  subscription* 
or  of  any  existing  indebtedness*" 

Section  47  of  Article  IV  of  the  Missouri  Constitution 
provides  as  follows! 

"Sec*  47*  Municipalities  not  to  lend  credit 
or  grant  public  money  * # The  General 
Assembly  shall  have  no  power  to  authorize 
any  county,  city*  town  or  township  or 
other  political  corporation  or  subdivision 
of  the  state  now  existing*  or  that  may  be 
hereafter  established*  to  lend  its  credit* 
or  to  grant  public  money  or  thing  of  value 
in  aid  of  or  to  any  individual,  association 
or  corporation  whatsoever,  or  to  become  a 
stockholder  in  such  corporation*  association 
or  company*  >*■  •*- 

Section  46  of  Article  IV  of  the  Missouri  Constitution 
provides  as  follows* 

"Sec*  46*  Public  money*  grant  of  prohibited*-- 
The  General  Assembly  shall  have  no  power  to 
make  any  grant*  or  to  authorize  the  making 
of  any  grant  of  public  money  or  thing  of  val- 
ue to  any  individual,  association  of  indi- 
viduals, municipal  or  other  corporation  what- 
soevert  Provided,  That  this  shall  not  be  so 
construed  as  to  prevent  the  grant  of  aid  In 
a case  of  public  calamity*" 

The  above  constitutional  provisions  prohibit  an  appro- 
priation or  donation,  grant  of  public  money  or  loan  in  aid  of 
any  corporation  or  association,  individual,  company  or  in- 
stitution of  a private  nature.  The  test  of  the  constitutionality 
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of  a statute  such  as  Section  7364,  supra,  is  whether  or  not 
the  appropriation  authorized  is  for  a recognized  public 
purpose.  Under  the  Supreme  Court  decisions,  these  provisions 
of  the  Constitution  are  inapplicable  to  Section  7364  as  the 
appropriation  is  for  an  authorized  public  purpose  as  now 
recognized  by  law.  In  the  case  of  Jasper  County  Farm  Bureau 
v.  Jasper  County,  315  Mo#  560,  286  S.  W.  381,  the  Supreme 
Court  held  that  an  appropriation  of  the  County  Court  for 
the  use  of  the  Jasper  County  Farm  Bureau  was  lawful  and  the 
statute  authorizing  the  appropriation  therefor  out  of  general 
county  funds  was  constitutional  and  not  violative  of  Section 
6 of  Article  IX  or  Section  46,  47  of  Article  IV  of  the 
Missouri  Constitution.  See  also  State  ex  rel  Zoological 
Board  of  Control  v.  City  of  St.  Louis,  313  Mo.  910,  1 W. 
(2d)  1021;  State  ex  rel  Jones  v#  Chariton  Drainage  District 
No#  1,  252  Mo.  345,  158  S.  W.  633. 

The  appropriation  made  by  the  County  Court  of  Howard 
County  for  an  armory  building  for  a stated  public  purpose 
and  the  statute  authorizing  same  is  not  in  violation  of  the 
Missouri  Constitution.  The  Missouri  courts  uniformly  hold 
that  statutes  of  this  kind  providing  for  the  construction 
or  acquisition  of  buildings,  structures  ahd  improvements  of 
a public  nature  by  counties  and  cities  are  lawful  and  not 
inconsistent  with  the  provisions  of  the  Missouri  Constitution. 
See  Halbruegger  v.  City  of  St.  Louis,  302  Mo.  573,  262  S.  W. 
379.  This  case  also  cites  the  rulings  in  other  states 
relative  to  the  erection  pf  public  buildings  out  of  public 
funds,  if  the  buildings  In  question  serve  or  may  serve  a 
public  use,  as  now  recognized  by  law,  within  the  Constitution. 
See  State  ex  rel  City  of  Boonvllle  v.  Hackraann,  293  Mo.  313, 
240  S.  W.  135;  State  ex  rel  Excelsior  Springs  v.  Smith,  366 
Mo*  1104,  82  S.  W*  (2d)  37;  Laret  Investment  Co.  v.  DIckmann, 
135  S.  W.  (2d)  65,  H*sp§,sler  v.  St.  Louis,  205  Mo.  656,  103 
S.  W.  1034;  State  ex  rel  Russell  et  al  v.  State  Highway 
Commission,  328  Mo*  942,  42  S.  W.  (2d)  196. 

The  County  Court  of  Howard  County  Is  authorized  tinder 
the  statute  and  the  Missouri  decisions  to  appropriate  funds 
toward  the  building  of  the  armory  even  though  It  does  not 
furnish  all  the  necessary  funds  or  the  land  required  therefor, 
if  there  Isa  county  control  to  be  had  over  the  property. 

The  rule  that  county  courts  have  only  such  authority 
aa  is  expressly  granted  to  them  by  Statute  Is  qualified  by  the 
rule  that  the  express  grant  of  powers  carries  with  It  such 
implied  powers  as  are  necessary  to  carry  out  or  make  effective 
the  purposes  of  the  authority  expressly  granted.  Sheidley  v. 
Lynch,  95  Mo.  487;  Walker  v.  Linn  County,  72  Mo.  650;  King  v. 
Maries  County,  297  Mo.  488,  249  S.  W.  418;  State  ex  rel  Wahl 
v.  Speer,  223  S.  W.  655* 
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County  courts  act  and  speak  through  th  eir  records  only 
Dennison  v.  St.  Louis,  33  Mo.  168j  Thompson  v.  City  of  Malden, 
118  S.  W.  (2d)  1059 j Decker  v.  Deimer,  129  S.  W.  936. 

The  County  Court  of  Howard  County  by  its  order  of 
record,  by  a two  to  one  vote,  on  Monday,  June  17,  1940,  duly 
appropriated  #5000  from  the  general  revenue  fund  of  the  county 
for  the  building;  of  an  armory  in  the  City  of  Payette.  The 
county  court  order  contained  the  proviso  that  the  City  of 
Fayette  should  contribute  or  appropriate  an  equal  amount  and 
the  proviso  having  been  complied  with  and  the  City  of  Fayette 
having  appropriated  and  paid  its  #5000,  then  the  County  Court 
of  Howard  County  should  pay  the  #5000  for  the  county  out  of 
general  county  funds  in  accordance  with  its  court  order  made 
and  entered  of  record  on  June  17,  1940,  if  such  appropriation 
did  not  violate  the  provisions  of  the  County  Budget  Act  or 
the  Constitution  of  Missouri. 

The.  fact  that  the  County  Court  of  Howard  County  now 
votes  two  to  one  not  to  appropriate  the  money  and  makes  its 
order  of  record  not  to  contribute  or  pay  the  #5000  for  the 
armory  does  not  rescind  the  court  order  and  appropriation 
previously  made  for  a lawful  purpose  and  in  our  opinion  the 
county  should  pay  and  is  liable  for  the  #5000  as  an  appropria- 
tion lawfully  made  for  said  authorized  public  purpose  on  June 
17,  1940,  if  such  appropriation  did  not  violate  the  provisions 
of  the  County  Budget  Act  or  the  Constitution  of  Missouri. 

It  was  held  in  the  following  Missouri  decisions  that 
orders  of  a county  court  duly  made  and  entered  of  record 
have  the  effect  of  a judgment  and  that  final  orders  of  the 
county  court  cannot  be  set  aside  at  a subsequent  terra  by  the 
county  court  or  on  the  ground  of  error.  Peake  v.  Redd,  14  Mo. 
79 ; Aslin  v..  Stoddard  County,  341  Mo.  138,  106  S.  W.  (2d)  472 j 
Mead  v.  Jasper  County,  305  Mo.  476,  266  S.  W.  467;  State  ex 
rel  St.  Joseph  and  I.  R.  Company  v.  Sullivan  County  Court, 

51  Mo.  522. 

We  have  considered  this  question  only  from  the  stand- 
point that  the  county  court  may  make  appropriations  for 
armories  and  the  effect  of  the  order  made  in  1940.  It  must 
also  be  considered  from  the  standpoint  of  whether  or  not  It 
violates  the  County  Budget  Act,  or  any  provisions  of  the 
Constitution.  In  other  words.  If  the  appropriation  made  in 
1940  for  the  aiwory  was  in  excess  of  the  anticipated  revenue 
for  that  year,  and  in  excess  of  the  estimated  Budget  for  that 
year,  then  under  the  County  Budget  Act,  it  was  void.  Article 
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2,  Chapter  73,  R.  S.  Mo.  1939,  provides  for  the  County  budget 
Act.  Under  the  provisions  of  this  act  it  would  be  unlawful 
for  any  county  officer  to  issue  or  pay  warrants  under  the  fore- 
going circumstances.  Section  10917  of  said  act  provides  in 
part  as  follows : 

Any  order  of  the  county  court  of 
any  county  authorizing  and/or  directing:  the 
issuance  of  any  warrant  contrary  to  any 
provision  of  this  law  shall  be  void  and  of 
no  binding  force  or  effect;  and  any  county 
clerk,  county  treasurer,  or  other  officer, 
participating  in  the  issuance  or  payment 
of  any  such  warrant  shall  be  liable  therefor 
upon  his  official  bond.M 

In  the  case  of  Mi  ssouri -Kansas  Chemical  Corporation  v. 
New  Madrid  County,  345  Mo.  1167,  the  court  had  before  it  a bill 
against  the  county  court  for  the  payment  of  supplies  purchased 
by  the  sheriff.  It  was  contended  that  the  contract  by  the 
sheriff  for  purchase  of  supplies  would  violate  the  Budget  Act 
because  it  was  in  excess  of  the  budget  allowance.  In  discussing 
the  Budget  Act,  its  purposes,  etc.,  the  court  said:  (1.  c.  1168 

(D) 

"(1)  But  in  1933  the  General  Assembly 
enacted  the  ’county  budget  law’  (Laws  1933,  pp. 

340  et  seq.),  whicji  provides  for  an  annual 
budget  presenting  a complete  financial  plan  for 
the  ensuing  year.  refer  to  some,  not 
necessarily  all,  of  its  provisions  influencing 
our  conclusions.  Section  1 makes  Secs.  1 to 
8 inclusive,  thereof  applicable  to  counties 
having  50,000  Inhabitants  or  less  and  requires 
the  preparation  of  an  annual  budget  of  estimat- 
ed receipts  and  expenditures  by  the  respective 
county  courts.  Section  2 provides  a classifica- 
tion for  proposed  expenditures.  Section  3 makes 
it  the  duty  of  every  officer  claiming  any  pay- 
ment for  supplies  to  ’submit  an  itemized  state- 
ment of  the  supplies  he  will  require  for  his 
office.’  Section  4 requires  the  county  court 
to  balance  its  estimated  budget.  Section  5 re- 
quires the  county  court  to  show  the  estimated 
expenditures  by  specified  classes.  Sections  6 
and  7 require  officers  expecting  to  receive 
supplies  to  be  paid  for  from  county  funds  to  sub- 
mit certain  specified  information,  estimates,  etc., 
including  the  separate  listing  of  each  item  of 
supplies.  Section  3 require-s  the  county  court 
to  go  over,  revise  and  amend  the  estimates  to 
promote  efficiency  and  economy,  the  public 
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interest  and  balance  the  budget;  requires 
the  recording  and  filing  of  certified  copies 
of  the  revised  estimate,  and  also  provides: 

♦Any  order  of  the  county  court  of  any 
warrant  contrary  to  any  provision  of  this 
act  shall  be  void  and  of  no  binding  force  or 
effect  * . • * Section  9 provides  that  Secs. 

9 to  20,  inclusive,  apply  to  counties  having 
more  than  50,000  inhabitants.  Section  22 
repeals  all  laws  or  parts  of  law  insofar  as 
they  conflict  vi  th  the  county  budget  law* 

"New  Madrid  county  has  less  than  50,000  in- 
habitants. It  is  admitted  of  record  that  the 
budget  of  New  Madrid  county  for  1934  and  1935 
and  1936  for  the  purchase  of  disinfectant, 
etc.,  for  the  county  jail,  with  the  exception 
of  the  V2Q0  paid  on  account,  had  been  exhausted 
at  the  time  the  several  respective  purchases 
here  involved  were  made  and  that  the  balance 
sued  for  consists  of  items  purchased  in  excess 
of  the  budget  allowances  therefor  in  the 
respective  years.  Plaintiff’s  representative 
testified  he  had  been  informed  the  budget  ’was 
low’,  and,  as  we  read  the  record,* some  statements 
were  dated  as  of  the  year  following  the  actual 
delivery  of  the  supplies.  On  the  record  made 
any  order  of  the  county  court  seeking  to  effect 
the  payment  of  the  balance  due,  under  the 
quoted  provision  of  Sec.  3,  supra,  would  be 
void  and  of  no  binding  force  and  effect.  Now, 
absent  exceptional  circumstances,  a sheriff’s 
authority  to  obligate  his  county  is  restricted 
to  his  budget  allowances.  The  directed  verdict 
for  the  county  was  proper.  Consult  Traub  v, 

Buchanan  County,  341  Mo.  727,  731  (3),  108  S.  W. 

(2d)  340,  342  (3);  Carter-Waters  Corp.  v. 

Buchanan  County  (Mo.),  129  S.  W.  (2d)  914  (2)." 

We  do  not  have  before  us  the  amount  of  levee  as  fixed 
by  your  court  for  county  revenue  purposes,  but  suggest  here  that 
if  the  contract  and  appropriation  provided  for  in  the  order 
exceeded  the  constitutional  limitations  provided  in  Section 
12,  Artlcle^ X of  the  Constitution,  it  would  be  void  for  that 
reason.  In  other  words,  the  county  court  n0^  authorized 
under  that  section  of  the  Constitution  to  issue  warrants  in 
excess  of  its  revenue  for  the  year  in  which  the  warrant  is 
issued. 
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Said  Section  12  of  Article  X of  the  Constitution 
provides  in  part  as  follows: 

"No  county,  city,  town,  township,  school 
district  or  other  political  corporation  or 
subdivision  of  the  State  shall  be  allowed 
to  become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided  for 
such  year,  without  the  consent  of  two- 
thirds  of  the  voters  thereof  voting  on  such 
proposition,  at  an  election  to  be  held 
for  that  purpose}  nor  in  case  requiring 
such  assent  shall  any  indebtedness  be 
allowed  to  be  incurred  to  an  amount  in- 
cluding existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  assessment  next 
before  the  last  assessment  for  State  and 
county  purposes,  previous  to  the  incurring 
of  such  indebtedness,  except  that  cities 
having;  a population  of  seventy-five 
thousand  inhabitants  or  more  may,  with 
the  assent  of  two-thirds  of  the  voters 
thereof  voting  on  such  proposition  at  an 
election  to  be  held  for  that  purpose,  incur 
an  indebtedness  not  exceeding-;  ten  per- 
eentum  on  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the 
assessment  next  before  the  last  assess- 
ment for  State  and  county  purposes  previous 
to  the  incurring  of  such  Indebtedness}  * * 
x-  a-  ■»  * -:<•  . " 

This  provision  was  construed  and  discussed  in  the  case  of  Trask 
v.  Livingston  County,  210  Mo.  583,  592,  wherein  the  court  said 
( 1 . c . 592  ) : 

"The  constitutional  provision  found  in 
section  12  of  article  10  of  that  instrument 
has  often  been  construed  by  this  court.  In 
Book  v*  Earl,  87  Mo.  1.  c.  252,  it  was  well 
said:  'The  evident  purpose  of  the  framers 

of  the  constitution  and  the  people  who  adopt- 
ed it  was  to  abolish,  in  the  administration 
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of  county  and  municipal  government,  the 
credit  system  and  establish  the  cash 
system  by  limiting  the  amount  of  tax 
which  might  be  imposed  by  a county  for 
county  purposes,  and  limiting  the  ex- 
penditures in  any  given  year  to  the 
amount  of  revenue  which  such  tax  would 
bring  into  the  treasury  for  that  year. 

Section  12,  sxipra,  is  clear  and  explicit 
on  this  point.  Under  this  section  the 
county  court  might  anticipate  the 
revenue  collected  and  to  be  collected, 
for  any  given  year,  and  contract  debts 
for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for  that 
year,  but  not  in  excess  of  it*'" 

And  at  1*  c.  594  and  595: 

* The  language  of  the  Constitution 
is  'No  county  ...  shall  be  allowed  to 
become  indebted  in  any  manne  r or  for  any 
purpose  to  an  amount  exceeding  any  year 
the  income  and  revenue  provided  for  such 
year. * It  has  be  uniformly  construed  that 
this  provision  of  the  Constitution  permits 
the  anticipation  of  the  current  revenues 
to  the  extent  of  the  year's  income  in  which 
the  debt  is  contracted  or  created  and  pro1- 
hibits  the  anticipation  of  the  revenues  of 
any  future  year*  * * * * 

Your  letter  indicates  that  the  county  court  intended 
to  pay  one-half  of  this  appropriation  in  1940  and  one -half  in 
1941*  Under  the  rule  announced  in  the  Trask  case,  supra,  you 
can  readily  see  that  the  appropriation  for  1941  would  be  in 
violation  of  the  foregoing  Section  12,  Article  X of  the 
Constitution,  because  it  was  made  in  anticipation  of  revenues 
of  a future  year*  As  to  the  appropriation  for  1940,  if  this 
item  was  estimated  in  the  budget  for  1940,  and  there  were 
sufficient  funds  out  of  the  revenue  for  that  year.  In  the 
cla^s  from  which  it  would  be  paid,  then  the  county  court 
would  be  authorized  to  order  a warrant  drawn  thereon  and  the 
treasurer  would  be  authorized  to  pay  the  same*  However,  if 
the  revenue  for  1940  was  not  sufficient  to  pay  this  amount 


Hon.  YJllbur  F.  Daniels 


-10- 


October  25,  1941 


and  if  it  was  not  considered  in  the  budget  for  1940,  the 
order  of  the  county  eourt  of  June  17,  1940,  would  be  void. 


CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  county  court  order  of  June  17,  1940,  appropriat- 
ing money  for  an  armory  at  the  City  of  Fayette,  Missouri, 
would  be  void  as  to  that  part  of  the  appropriation  which  was 
to  be  paid  out  of  the  1941  revenue,  because  it  violated  said 
Section  12  of  Article  X of  the  Constitution  of  Missouri. 

We  are  further  of  the  opinion  that  the  part  of  the 
order  providing  for  payment  out  of  the  1940  revenue  would  be 
legal  if  this  item  was  considered  by  the  county  court  when 
making  up  its  budget  for  1940,  and  if  it  was  in  the  class  of 
funds  from  which  it  was  to  be  paid,  a sum  sufficient  to  pay 
same,  or  if  a sum  sufficient  to  pay  same  could  be  anticipated 
out  of  the  revenue  for  the  year  1940. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 


TWBsNS 


BARBELS  - (1)  Article  5 R.  S.  Mo.,  1959,  which  has  to  do  with  the  ^ 

trlde  of  cosmetology,  hairdressing  and  manicuring,  has 
no  application  in  cities  having  a population  of  less  than 
five  fiundred  inhabitants.  (2)  Persons  practicing  the  trade 
of  ba^berihg  must  procure  a barber’s  license  in  cities 
having  a population  of  less  than  five  hundred,  whether 
they  have  complied  with' Art.  5,  R»-  S.  Mo.,  *59  or  not. 
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'V* 


V 


Mr.  L.  N.  Bixon 
Secretary 

State  Board  of  Barber  Examiners 
Princeton,  Missouri 


Bear  Sir: 


We  are  in  receipt  of  your  letter  of  September  24, 
together  with  clipping  from  paper,  of  \s(hlck 

reads  as  follows: 


"I  am  enclosing  a copy  of  a letter 
received  from  J.  A.  Stephenson,  a bar- 
ber at  Rockport,  Missouri.  Now  here 
is  what  the  situation  sums  up  toj  and 
why  the  barbers  are  up  in  arms  over  it. 
The  barber  shops  in  Atchison  County  all 
charge  25j^  for  shaves  and  50j^  for  hair 
outs.  Now  it' seems  under  Section  9811 
R.  S.  Mo.  1939  that  a beauty  operator 
under  Class  A can  cut  hair  yet  under 
Section  9831  R.  S.  Mo.  1939  the  pro- 
vision of  this  article  shall  not  be 
held  to  apply  within  any  city  of  this 
state  which  now  or  hereafter  has  a pop- 
ulation of  less  than  500  inhabitants. 
Vv'ataon  has  a population  of  269. 

"I  am  not  an  attorney  but  have  talked 
to  W*  S.  Thompson,  prosecuting  attorney 
for  Mercer  County  and  he  said  he  did 
not  know  what  to  do  and  the  best  thing 
I could  do  was  to  write  to  the  Attorney 
General  for  an  opinion. 

“Would  you  please  give  an  opinion  in  this 
matter  so  that  X can  take  whatever  steps 
are  necessary. “ 
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"The  ad 

HAIR  CUTTING 
25c 

Men1 8 and  Boys*  Hair- 
Cutting  A Specialty 
DOROTHY’S 
BEAUTY  PARLOR 
Watson,  Mo," 


Prom  a reading  of  Article  5,  of  Chapter  57  R,  S,  Missouri, 
1939,  which  Article  has  to  do  with  cosmetologists,  hair- 
dressers and  manicurists,  including  Section  9810  to  9831, 
inclusive.  We  call  particular  attention  to  Section  9831 
of  said  Article,  which  Section  reads  as  follows: 


"Provided,  the  provisions  of  this 
article  shall  not  be  held  to  apply 
within  any  city  of  this  state  which 
now  or  hereafter  has  a population  of 
leas  than  500  inhabitants," 


Therefore,  from  a reading  of  this  section  the  legislature 
in  the  enactment  of  sala  Section  directly  and  emphatically 
provided  that  the  Sections  contained  in  Article  5,  supra, 
should  have  no  application  in  any  city  of  this  State 
which  now,  or  hereafter,  has  a population  of  less  than 
five  hundred  inhabitants. 

Now,  from  a reading  of  your  opinion  request,  to- 
gether with  the  exhibit  placed  thereto,  the  question  arise 
whether  or  not  the  person  referred  to  in  the  opinion  re- 
quest is  amenable  to  any  other  Statutes  of  this  State,  In 
this  connection  we  call  attention  to  Sections  10127  R,  S, 
Missouri,  1939,  which  reads  as  follows: 


"It  shall  be  unlawful  for  any  person 
to  follow  the  occupation  of  a barber 
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In  this  state,  unless  he  shall  have 
first  obtained  a certificate  of  regis- 
tration, as  provided  in  this  chapters 
Provided,  however , that  nothing  in  this 
chapter  contained  shall  apply  to  or 
affect  any  person  who  is  now  actually 
engaged  in  such  occupation,  except  as 
hereinafter  provided." 


Section  10131  R.  S.  Mo,,  1939,  - 


"Such  board  shall  hold  public  examina- 
tions at  least  four  times  in  each  year, 
at  such  times  and  places  as  it  may  deem 
advisable,  notice  of  such  meetings  to 
be  given  by  publication  thereof  at  least 
ten  days  prior  to  such  meetings,  in  at 
least  two  newspapers  published  in  this 
state,  in  the  locality  of  each  proposed 
meeting. " 


And  a part  of  Section  10133  R,  S.  Mo.,  1939  - which 
reads  as  follows: 


"Any  person  not  following  the  occupa- 
tion of  bartering  at  the  time  this 
chapter  goes  into  operation,  desiring 
to  obtain  a qualified  certificate  of 
said  occupation  in  this  state,  shall 
make  application  to  said  board  there- 
for and  shall  pay  to  the  treasurer  of 
said  board  an  examination  fee  of  ten 
dollars,  and  shall  present  himself 
at  the  next  regular  meeting  of  the 
board,  for  examination  of  applicants. 
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It  will  be  noted  from  reacting  the  above  Sections  that  the 
legislature  through  these  Sections  has  provided  that  any 
person  desiring  to  procure  a barber's  license  must  appear 
before  the  Barbers1  Board  and  pass  the  examination  which 
entitles  them  to  a barber's  license. 

In  37  C.  J.,p,  167,  we  find  the  following,  in  Par, 

2: 


"A  privilege  is  the  exercise  of  an  occu- 
pation br  business  which  Requires  a license 
from  some  proper  authority,  designated  bj 
some  general  law,  and  Is  not  free  to  all, 
or  any,  without  such  license.  To  consti- 
tute a privilege  the  grant  must  confer 
authority  to  do  something  which,  without 
the  grant,  would  be  illegal,  for  if  what 
is  to  be  done  under  the  license  is  open 
to  all  without  it,  the  grant  yrould  be 
nugatory, " f 


The  Court  in  the  case  of  State  ;v.  Parker  Distilling 
Company,  236  Mo,  219,  at  1,  c,  268,  [bad  this  to  say,  quoting 
from  Vol,  5,  Words  & Phrases  4137  (did  Series)* 

M*A  license  is  essentially  a grant  of 
.special  privilege  to  one  cp  more  persons, 
not  enjoyed  by  citizens  generally,  or, 
at  least,  not  enjoyed  by  q class  of  citi- 
zens to  which  the  license^  belongs.  A 
common  right  is  not  the  creature  of  a 
license  law.'  (5  Words  and  Phrases,  p. 

4137;  State  v.  Frame,  39  Ohio  l,c,413^ 

"'The  popular  understanding  of  the  word 
license  is  a permission  to  do  something 
which,  without  the  license,  would  not  be 
allowable,  and  such  Is  the  legal  defini- 
tion.' (Youngblood  v.  Sexton,  32  Mich. 

406,  1,  c,  419.) 
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"*A  license  is  permission  granted  by 
some  competent  authority  to  do  an  act 
which,  without  such  permission,  would 
be  Illegal.’  (State  v.  Hipp,  38  Ohio 
199,  1.  c.  226.) 

" ’A  license  in  its  proper  sense  is 
a permit  to  do  business  which  could 
not  be  done  without  the  license. ’ 

(City  of  3onc|ra  v.  Curtin,  137  Cal. 

583.)  j 

"’The  object  Lf  a license  is  to  confer 
.a  right  which  does  not  exist  without  a 
license.  A ikeenae  is  a privilege 
granted  by  thje  State,  usually  on  pay- 
ment of  a valuable  consideration.  To 
constitute  a privilege  the  grant  must 
confer  authority  tof  do  something  which 
without  the  grant  would  be  illegal; 
for  lf  what  is  to  be  done  under  the 
license  ia  open  to  everyone  without  it, 
the  grant  would  be  merely  idle  and  nuga- 
tory, conferring  no  privilege  whatever. * 
(Cooley  on  Taxation  (3  Ed.),  1037.)" 


Therefore  from  reading  the  above  case  and  excerpt 
from  C.  J*  we  find  that  a license  is  a grant  by  the  State 
and  gives  the  holder  of  said  license  the  privilege  to 
perform  the  service  that  is  designated  in  the  particular 
license.  The  State  has  the  right  to  either  withhold, 
or  to  grant,  the  license  or  privilege.  It  also  has 
the  right  to  pass  such  laws  as  it  deems  necessary  setting 
up  the  method  which  must  be  followed  by  one  who  desires 
to  procure  the  license. 

We  call  attention,  also,  to  Section  10138  R.  S. 
Missouri,  1939,  which  reads  as  follows  * 


"Any  person  who  Is  engaged  In  the 
capacity  so  as  to  shave  the  beard 
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or  cut  ana  dress  the  hair  for  the 
general  public,  shall  be  construed 
as  practicing  the  occupation  of 
barber,  and  the  said  barber  or 
barbers  shall  be  required  to  fulfill 
all  requirements  within  the  meaning 
of  this  chapter.” 


From  a reading  of  this  latter  Section  we  find  that  any 
person  who  desires  to  shave  the  beard  or  cut  and  dress 
the  hair  for  the  general  public  shall  be  construed  as 
practicing  the  occupation  of  barber.  Therefore,  in 
towns  having  a population  of  less  than  five  hundred 
inhabitants,  in  view  of  the  fact  that  Article  5 has 
no  application,  but  when  we  view  Chapter  67,  which  con- 
tains the  Sections  applicable  to  the  barber  trade,  we 
find  that  no  such  exception  is  contained  therein. 

Therefore,  all  of  the  Sections  pertaining  to 
the  barber  trade  are  applicable  to  each  and  every  city 
in  the  State  regardless  of  size. 


CONCLUSION. 


In  conclusion  it  is  our  opinion  that  a person  who 
may  or  may  not  have  fulfilled  the  requirements  of  Article 
5,  of  the  Statutes  of  1939,  If  he  or  she  desires  to 
practice  the  barber  trade  as  defined  in  Section  10138, 
he  or  she  must  procure  a license  as  was  provided  for  in 
Chapter  67  R*  S.  Missouri,  1939 * In  cities  less  than  500 
inhabitants. 


APPROVED*  Respectfully  submitted 


VANE  C.  THURLO  B,  RICHARDS  CREECH 

(Acting)  Attorney  General  Assistant  Attorney  General 


BRC;RW 


TAXATION  AND  EQUALIZATION:  County  Board  not  bound  by  valua 

tions  of  tracts  fixed  by  the 
Assessor. 


June  5,  1941 


Honorable  W.  N.  Dose 
Secretary 

State  Tax  Commission 
Capitol  Building 
Jefferson  City,  Missouri 


FILED 


Dear  Mr,  Doss: 

'«  f- 

The  writer  has  been  directed  to  furnish  you  with  an 
opinion  upon  the  following  question: 


’'First:  Does  the  County  Board  of  Equali- 
zation have  authority  to  increase  the  ‘ 

valuation  on  reaLiestate  above  the  valua- 
tion placed  th^redn'  by  the  assessor?” 


Article  3 of  Chapter  74* ' Revised  Statutes  of  Missouri, 
1939,  creates  the  County  Board  of  Equalization  for  each  county 
and  prescribes  Its  powers  and  duties.  A search  of  the  consti- 
tution reveals  there  is  no  provision  in  the  constitution  con- 
cerning a County  Board  of  Equalization.  Therefore,  it  is 
solely  a statutory  body  and  in  considering  its  duties  and 
powers,  we  must  look  to  the  statutes  and  cases  construing  these 
statutes,'  - '■  j 

■r'* 

Section  11001,  Article  3,  Chapter  74,  R,  S.  Missouri,? 
1939,  creates  the  County  Board  of  Equalization?  Section  11002, 
of  the  same  Article  and  Chapter  prescribes  its  duties  and 
powers.  This  last  mentioned  section  is  as  follows: 

"Said  board  shall  have  power  to  hear 
complaints  and  to  equalize  the  valuation 
and  assessments  upon  all  real  and  personal 
property  within  the  county  which  Is  made 
taxable  by  lav/,  and,  having  each  taken  an 
oath,  to  be  administered  by  the  clerk. 
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fairly  and  impartially  to  equalize  the 
valuation  of  all  the  taxable  property  in 
such  county,  shall  immediately  proceed 
to  equalize  the  valuation  and  assessment 
of  all  such  property,  both  real  and  per- 
sonal, within  their  counties  respectively, 
so  that  each  tract  of  land  shall  be  entered 
on  the  tax  book  at  its  true  values  Pro- 
vided, that  said  b oard  shall  not  reduce 
ihe  valuation  of  the  real  or  personal 
property  of  the  county  below  the  value 
thereof  as  fixed  by  said  state  board  of 
equalization.” 


Section  11003  of  the  same  article  and  chapter  prescribes 
the  rules  to  be  followed  by  County  boards  of  equalization 
and  Section  11004,  also  of  the  same  article  and  chapter,  grants 
to  the  county  boards  of  equalization  jurisdiction  to  hear 
appeals  of  persons  who  wish  to  have  the  valuation  placed  on 
their  property  by  the  assessor  reviewed*  Section  11004  is 
as  follows i 


"The  said  board  shall  hear  and  determine 
all  appeals  made  from  the  valuation  of 
property  made ‘by  the  assessor  in  a summary 
way,  and  shall  correct  and  adjust  the 
assessment  accordingly,  The  county  clerk 
shall  keep  an  accurate  record  of  the  pro- 
ceedings and  orders  of  the  board,  and  the 
assessor  shall  correct  all  erroneous  assess- 
ments, aid  the  clerk  shall  adjust  the  tax 
book  according  to  the  orders  of  said  board 
and  the  orders  of  the  state  board  of  equali- 
zations Provided,  that  in  adding  or  deduct- 
ing such  per  centum  to  each  tract  or  parcel 
of  real  estate  as  required  by  said  board, 
he  shall  add  or  deduct  in  each  case  any 
fractional  sum  of  less  than  fifty  cents,  so 
that  the  value  of  any  separate  tract  shall 
contain  no  fractions  of  a dollar," 
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The  County  Board  of  Equalization,  in  performing  its 
duties,  acts  judicially.  In  this  connection  the  case  of 
Black  v*  MoGonigle,  103  Mo*  192,  is  cited,  from  which  case 
the  following  quotation  is  taken  at  1,  c.  198* 


"The  propositions  contained  in  this  ob- 
jection must,  of  course,  be  determined 
by  the  statute.  Section  6672,  Revised 
Statutes,  1879,  gives  to  the  board  power 
’to  hear  complaints  and  to  equalize  the 
valuation  and  assessments  upon  all  real 
and  personal  property  within  the  county, * 
and  It  is  then  made  the  duty  of  the  board 
’to  equalize  the  valuation  and  assessment 
of  all  such  property,  both  real  and  per- 
sonal * -*  *,  so  that  each  tract  of  land 
shall  be  entered  on  the  tax  book  at  its 
true  value,’  According  to  the  plain 
letter  of  the  statute,  the  board  has  not 
only  the  power  to  hear  complaints,  but 
it  has  the  power,  of  its  own  motion,  to 
equalize  the  valuation  for  the  purposes 
named  in  the  law,  namely,  so  that  each 
tract  of  land  shall  be  entered  at  Its 
’true  value.', 

"In  performing  these  duties  the  board 
acts  judicially!  this  has  been  often  held, 
and  the  very  nature  of  the  duty  to  be 
perfonaed  makes  it  a judicial  one.  St. 
Louis  Mutual  Life  Ins*  Co.  v,  Charles, 

47  Mo.  465 | Railroad  v.  Maguire,  49  Mo. 

483;  Cooley  on  Taxation  (1  Ed.)  291.  The 
board  has  jurisdiction  over  all  the  lands 
in  the  county,  and  generally  in  practice 
its  actions  will  be  confined  to  raising 
and  decreasing  the  assessed  value  of 
particular  parcels,  so  as  to  bring  all  the 
lands  In  the  county  to  a uniform  value. 

The  law,  however,  clearly  contemplates  that 
all  property  shall  be  assessed  at  its  true 
value  (see,  6711),  and  If,  in  the  opinion 
of  the  board,  this  has  not  been  done,  then 
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the  assessment  may  be  Increased  so  as 
to  comply  with  the  spirit  and  Intention 
of  the  law*  «•  * * # « * # » **  eM 


Prom  the  foregoing  quotation  it  is  apparent  that  the  County 
Board  of  Equallziation  not  only  acts  Judicially,  but  that  it 
may  on  its  own  motion  change  the  valuation  placed  on  real 
estate  upon  the  assessment  rolls* 

In  the  case  of  State  ex  rel*  Thompson,  State  Auditor  v. 
Bethards,  County  Glerk,  the  Supreme  Court  had  before  it  a 
question  involving  the  power  of  the  County  Board  of  Equaliza- 
tion and  the  performance  of  Its  duties  in  connection  with  the 
equalization  of  real  estate  values.  This  case  was  decided  by 
the  Court  in  Banc  in  October,  1928,  and  Is  reported  in  volume 
9 Southwestern  Reporter,  2nd  Series,  page  603  and  following. 
In  discussing  the  valuation  placed  upon  real  estate  by  the 
assessor  and  the  action  of  the  County  Board  of  Equalization 
and  the  State  Board  of  Equalization,  the  Court,  at  1,  c.  604, 
said* 


•’There  is  no  such  thing  as  an  absolute 
true  value  of  land*  The  ♦values*  mentioned 
in  the  statutes  are  the  valuations  of  the 
officials  whose  duty  it  ia  to  make  them* 
Land  is  not  like  commodities  which  have  a 
fixed  market  price  at  a given  period.  Its 
value  is  determined  always  by  the  estimate 
of  the  party  who  values  it.  The  require- 
ment of  section  12802*  that  the  assessor 
assess  the  property  at  Its  true  value  In 
money,  means  nothing  more  than  that  such 
true  value  is  his  estimate,  his  valuation. 
The  law  contemplates  that,  in  accordance 
with  that  section,  he  does  assess  it  at 
Its  true  value  as  he  judges  It.  State  ex 
rel*  v.  Western  Union  Tel*  Co.,  165  Mo* 
loc*  cit.  516,  65  S.  W*  775.  The  allega- 
tion of  the  petition  that  he  assessed  it 
at  its  true  value  adds  nothing  to  the 
general  statement  that  he  assessed  it  ac- 
cording to  that  section.  To  say  that  he 


J 
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assessed  It  at  a certain  value  means 
that  such  la  the  true  value  Just  as 
clearly  as  If  the  words  'at  Its  true 
value  In  money'  were  added  to  the  state- 
ment* According  to  the  argument  of  res- 
pondent, such  valuation  is  absolute  and 
could  never  be  questioned  by  any  board 
of  equalisation*  Yet  the  statute  pro- 
vides that  the  county  board  of  equaliza- 
tion may  equalize  such  valuations,  and 
that  the  state  board  of  equalization, 
under  section  12855,  may  add  to  the 
valuation  of  each  class.  The  presump- 
tion that  such  added  valuation  is  the 
true  value  attaches  Just  as  well  to  the 
action  of  the  state  board  of  equaliza- 
tion and  county  board  of  equalization 
as  it  does  to  the  valuation  of  the  assessor. 
The  allegation  of  the  petition  as  to  the 
true  value  in  money  is  merely- an  allega- 
tion that  the  assessor  performed  his  duty 
as  required  by  section  12802,  and  nothing 
more*  It  is  not  conclusive  on  either  the 
county  board  nor  bn  the  state  board," 


This  case  also  contains  an  illuminating  discussion  of  the  pro- 
cedure to  be  followed  In  the  process  of  equalization,  at  1,  c. 
605s 


"The  regular  course  Is  as  follow^*  After 
fixing  the  valuation  under  section  12802, 
the  assessor  makes  an  abstract  of  his  foot- 
ings and  forwards  the  same  to  the  state 
auditor.  Section  12810,  R.  S,  1919,  The 
clerk  Is  liable  to  a penalty  If  he  fails 
to  do  that.  And  when  erroenous  assess- 
ments are  corrected  by  the  county  court 
for  persons  who  make  complaints  (section 
12817),  the  clerk  shall  correct  the  tracts 
on  the  books  under  orders  made  by  the 
county  court  (section  12818), 
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"The  state  auditor,  under  section 
12855,  must  lay  before  the  state  board 
of  equalization  the  abstracts  of  all 
the  taxable  property  of  the  state  re- 
turned to  him  by  the  reepectlve  county 
clerks.  The  state  board  then  equalizes 
the  valuations  of  property  between  the 
several  counties:,  Under  section  12857, 
when  the  state  board  of  equalization 
shall  have  completed  its  labors,  it  must 
transmit  to  each  county  clerk  the  per  cent, 
added  to  or  deducted  from  the  valuation 
of  the  property  of  his  county.  Then  the 
clerk  shall  furnish  one  copy  thereof  to 
the  assessor,  and  one  copy  shall  be  laid 
before  the  annual  county  beard  of  equali- 
zation, In  this  case  the  copy  laid  be- 
fore the  county  board  of  equalization 
was  the  one  upon  which  that  board  acted 
without  authority,  as  noted  above," 


The  question  involved  in  this  case  was  whether  or  not 
the  County  Board  of  Equalization  had  the  power  and  authority 
to  reduce  the  valuation,  of  real  estate  below  that  fixed  by 
the  State  Board  of  Equalization*  The  court.  In  ruling  that 
it  had  no  authority  to  reduce  the  valuation  below  that  set  by 
the  State  Board  of  Equalization,  at  1,  c,  605,  said* 


"After  the  state  board  of  equalization 
had  Increased  the  valuations  of  lands  in 
the  county,  the  county  board  of  equaliza- 
tion then  took  a hand,  as  shown  In  the 
order  quoted  above,  and  in  effect  sought 
to  annul  the  action  of  the  state  board  of 
equalization.  That  is  directly  in  the  face 
of  the  proviso  of  section  12821,  defining 
the  powers  of  the  county  board  of  equaliza- 
tion as  follows* 
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Provided,  that  said  hoard  shall  not 
reduce  the  valuation  of  the  real  or  per- 
sonal property  of  the  county  below  the 
value  thereof  as  fixed  by  said  state 
board  of  equalization. * 

"That  section  means,  if  anything,  that 
the  state  board  of  equalization  fixes 
values  as  well  as  the  assessor  of  the 
county  board;,  therefore  the  county 
board  of  equalization  of  Shelby  county 
had  no  authority  to  reduce  the  valuation 
fixed  by  the  state  board.  When  it  at- 
tempted to  equalize  the  values  in  accord- 
ance with  the  prior  valuations  fixed  by 
the  assessor,  which  valuations  had  been 
annulled  by  the  order  of  the  state  board 
of  equalization,  the  proceeding  was  a 
nullity.  The  entire  proceeding  of  the 
county  board  in  the  matter  was  of  no 
effect.  Mercantile  Trust  Co*  v,  Schramm, 
269  Mo.  489,  190  S.  W.  886." 


And  on  the  same  page  the  court  further  said; 


'•The  county  board  of  equalization,  qnder 
article  3,  c.  119,  sec.  12821,  is  authorized 
to  hear  complaints  and  equalize  valuations 
made  by  the  assessor^  It  is  nowhere  au- 
thorized to  increase  or  reduce  the  aggre- 
gate valuation  fixed  by  the  state  board  of 
equalization.  It  has  no  power  to  assess. 
State  ex  rel.  v.  Baker,  170  Mo,  loc,  cit. 
391,  70  S.  W.  872,  Its  duty  is  to  equalize 
among  the  separate  tracts  the  valuations 
fixed  by  the  assessor.  ■»  ” 


Prom  the  above  it  seems  quite  clear  that  the  County 
Board  Is  not  bound  by  the  valuation  placed  upon  parcels  of 
real  estate  by  the  assessor;  that  the  assessor  values  the 
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parcels  of  real  estate  according  to  his  judgment  which  is 
not  final  or  binding  on  the  County  Board  of  Equalization  and 
that  theBoard  may  later  exercise  its  judicial  discretion  in 
the  valuation  of  the  tracts  of  real  estate,  subject  only  to 
the  qualification  that  the  County  Board  of  Equalisation  must 
abide  by  the  class  valuations  as  fixed  by  the  State  Board 
of  Equalization* 


Respectfully  submitted. 


W,  0*  JACKSON 

Assistant  Attorney  General 


APPROVED: 


Me  c*  thurlo  . 

(Acting)  Attorney  General 


WOJ/rv 


TAXATION  AND  EQUALIZATION:  State  Board  ol  Equalization  may 

reconsider  valuation  of  class  of 
property  before  certification  of 
its  judgment;  but  has  no  power  to 
review  its  judgment  after  certifi- 
cation by  State  Auditor  except  by 
way  of  approving  recommendations 
of  State  Tax  Commission 


June  7,  1941 


Honorable  W.  N,  Dos a 
Secretary 

State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Mr*  Dosst 


The  writer  has  been  directed  to  furnish  you  with  an 
opinion  upon  the  following  question: 


“Is  the  State  Board  of  Equalization 
authorized  to  reconsider  the  -assess- 
ment apd  valuation  of  a class  of  prop- 
erty in  a county?” 


The  State  Board  of  Equalization  Is  a constitutional  body, 
being  created  by  Section  18  of  Article  X of  the  Constitution* 
This  section  Is  as  follows: 


“There  shall  be  a State  Board  of 
Equalization,  consisting  of  the  Gover- 
nor, State  Auditor,  State  Treasurer, 
Secretary  of  State  and  Attorney  General. 
The  duty  of  said  board  shall  be  to  adjust 
and  equalize  the  valuation  of  real  and 
personal  property  among  the  several 
counties  in  the  State,  and  It  shall  per- 
form such  other  duties  as  are  or  may  be 
prescribed  by  law*" 
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The  Constitution  contains  no  further  provisions  in  regard 
to  the  State  Board  of  Equalization  or  its  powers  and  duties  and 
methods  of  carrying  out  the  direction  of4  the  Constitution*  How- 
ever, the  Legislature  has  enacted  numerous  laws  pertaining  to 
the  State  Board  of  Equalization  and  the  performance  of  its 
duties.  These  laws  are  found  in  Article  V of  Chapter  74,  Re- 
vised Statutes  of  Missouri,  1939.  Section  11034  grants  to  the 
State  Board  of  Equalization  authority  to  issue  subpoenas,  send 
for  persons,  take  evidence  it  may  deem  necessary  to  ascertain 
the  value  of  the  property  in  the  different  counties  in  the 
State.  Section  11035  fixes  the  time  of  the  meeting,  the  last 
Wednesday  in  February  of  each  jpar.  Section  11036  prescribes 
the  duties  of  the  State  Auditor  in  connection  with  the  meeting 
of  the  State  Board  of  Equalization  and  prescribes  the  procedure 
to  be  followed  by  the  State  Board  of  Equalization  in  perform- 
ing its  duties.  This  section  is  as  follows* 


’’The  state  auditor  shall  lay  before 
the  board  of  equalization  the  ab- 
stracts of  all  the  taxable  property 
in  the  state  and  the  abstracts  of  the 
sales  of  real  estate  in  such  counties 
as  returned  to  him  by  the  respective 
county  clerks  and  the  president  of  the 
board  of  assessors  of  the  city  of  St. 
Louis,  and  the  board  shall  classify 
all  real  estate  situate  in  cities,  towns 
and  villages  as  town  lots,  and  all  other 
real  estate  as  farming  lands,  and  shall 
classify  all  personal  property  as  follows: 
First,  banking  corporations!  second, 
railroad  corporations;  third,  street 
railway  corporations;  fourth,  all  other 
corporations;  fifth,  bonds,  notes  and 
evidences  of  indebtedness;  sixth,  horses, 
mares  and  geldings;  seventh,  mules; 
eighth,  asses  and  ninth,  neat 

cattle;  tenth,  sheep;  eleventh,  swine; 
twelfth,  farm  implements  and  all  other 
personal  property.  And  the  board  shall 
proceed  to  equalize  the  valuation  of  each 
class  thereof  among  the  respective  coun- 
ties of  the  state  in  the  following  manner* 
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’'First  — It  shall  add  to  the  valua- 
tion of  each  class  of  the  property, 
real  or  personal,  of  each  county  which 
it  believes  to  be  valued  below  its 
real  value  in  money  such  per  centum 
as  will  increase  the  same  in  each  case 
to  Its  true  value, 

"Second  — It  shall  deduct  from  the 
valuation  of  each  class  of  the  proper- 
ty, real  or  personal,  of  each  county 
which  It  believes  to  be  valued  above 
its  real  value  In  money  such  per  centum 
as  will  reduce  the  same  in  each  case 
to  Its  true  value,” 


In  the  case  of  State  ex  rel,  Wyatt,  Collector  v,  Vaile, 
122  Mo,  33,  the  Supreme  Court,  at  1,  c,  47,  held  the  State 
Board  of  Equalization,  in  performing  its  duties,  acted 
judicially. 


"A  board  of  equalization  in  performing 
its  duties,  acts  judicially,  and  its 
orders  can  not  be  Impeached  collaterally, 
save  for  want' of  jurisdiction  or  for 
fraud.  Black  v,  McGonigle,  103  Mo,  193, 
and  cases  cited;  Black  on  Tax  Titles  (2 
Ed,),  sec.  141,  But  it  is  a board  of 
special  and  limited  powers,  and  when  it 
steps  outside  of  Its  jurisdiction  its 
acts  are  void.  We  can  but  conclude  that 
the  state  board  had  no  power  to  make  these 
orders  and  that  they  are  void,  * The  ques- 
tion then  arises  what  Is  to  be  the  effect 
of  this  conclusion  upon  the  judgment  In 
this  case,  the  taxes  having  been  extended 
on  the  assessment  as  decreased  by  these 
void  orders  of  the  state  board,” 


At  the  time  of  the  rendition  of  the  decision  in  the  case 
of  State  ex  rel,  v,  Valle,  supra,  the  State  Board  of  Equaliza- 
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tlon  was  limited  to  equalizing  values  between  counties  but 
by  amendment  its  powers  were  extended  to  permit  it  to  equalize 
between  classes* 

In  the  case  of  Mercantile  Trust  Company  v*  Schramm,  269 
Mo*  489,  the  court  said,  at  1,  c,  495* 


HIt  is  these  provisions.  In  the  light 
of  those  in  pari  materia*  that  we  are 
called  upon  to  construe*  It  is  not 
questioned  that,  under  the  provisions 
of  this  section  not  quoted,  the  State 
Board  of  Equalization  can  equalize  ac- 
cording to  classes  as  It  did  In  the 
instant  matter*  vfhis  power  was  ex- 
pressly confirmed  by  the  amendment  of 
1899,  prior  to  which  time  its  power  was 
limited  to  equalizing  among  the  different 
counties  and  not  between  cleaves.  (State 
ex  re*  v.  Valle,  122  Mo*r  53). 


Inasmuch  as  the  State  Board  of  Equalization  acts  judicially, 
has  authority  to  equalize  between  classes  of  property  and  is 
authorized  to  hear,  take  evidence,  et  cetera,  to  determine 
the  proper  valuation,  It  Is  not  believed  there  would  be  any 
question  of  the  power  of  the  Board  to  take  up  and  reconsider  the 
valuation  of  a class  of  property  in  order  to  determine  its  true 
value  in  money  prior  to  its  final  determination  and  judgment 
and  certification  to  the  county.  We  fail  to  find  where  this 
power  has  ever  been  questioned.  In  the  case  of  Columbia 
Terminals  Co,  v,  Koeln,  3 S,  W,  (2d)  1021,  the  State  Board  of 
Equalization  did  this  and  there  was  no  criticism  of  its  action 
and  no  question  raised. 

Section  11038,  Article  V,  Chapter  74,  Ry  S,  Missouri,  1939, 
directs  the  procedure  after  the  State  Board  of  Equalization  had 
completed  its  work.  This  section  is  as  follows* 


MWhen  the  state  hoard  of  equalization 
shall  have  completed  its  labors,  the 
state  auditor  shall  Immediately  trans-' 
mit  to  each  county  clerk  the  per  centum 
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added  to  or  deducted  from  the  valua- 
tion of  the  property  of  hi a county, 
specifying  the  percentage  added  to  or 
deducted  from  the  real  property  and 
the  personal  property  respectively, 
and  also  the  value  of  the  real  and 
personal  property  of  his  county  as 
equalized  by  said  boardj  and  the  said 
clerk  shall  furnish  one  copy  thereof 
to  the  assessor;  and  one  copy  to  be 
laid  before  the  annual  county  board 
of  equalization.  And  it  shall  be  the 
duty  of  the  state  auditor  to  require 
of  clerks  of  the  several  county  courts 
of  this  state  to  keep  up  the  aggregate 
valuation  of  real  and  personal  prop- 
erty in  their  respective  counties, 
for  those  years  in  which  no  state 
board  of  equalization  is  held,  to  the 
aggregate  amount  fixed  by  the  last 
state  board  of  equalization," 


It  will  be  observed  that  this  section  requires  the 
valuations,  as  fixed  by  the  State  Board  of  Equalization,  to 
be  certified  to  the  various  county  clerks  by  the  State  Auditor 
when  completed.  This  brings  us  to  a consideration  of  whether 
or  not  the  State  Board  of  Equalization  would  have  authority 
to  re-open  its  proceedings  ard  again  consider  the  matter  of 
the  valuation  of  a class  of  property  in  a county  after  the 
valuation ihad  been  certified  to  the  county  by  the  State  Auditor 
A search  of  the  cases  falls  to  reveal  any  case  in  which  this 
question  has  been  raised,  although  in  the  case  of  State  ex 
rel,  v,  Dirckx,  11  S.  W*  (2d)  38,  a case  involving  the  valua- 
tion of  bank  stock  in  Cole  County,  the  State  Board  of  Equaliza- 
tion apparently  had  taken  up  and  reconsidered  the  valuation 
after  certification  and  caused  to  be  recertified  a lower  valua- 
tion than  the  valuation  contained  in  the  original  certification 
The  court  said,  at  1.  c,  40* 


"Prior  to  the  making  of  the  order 
just  set  forth,  the  state  board  of 
equalization,  on  March  28,  199@»  in 
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equalizing  the  values  of  the  various 
classes  of  property  among  the;  respect 
tlve  counties  of  the  state#  raised  the 
aggregate  valuation  of  the  personal 
property  of  banks  and  trust  companies 
of  Cole  county  from  $554,336  to  $630,836, 
and  duly  transmitted  its  order  with 
reference  thereto  to  r espondent  as  county 
clerk.  Subsequently,  on  May  16,  1928, 
the  state  board  amended  its  order, 
thereby  fixing  the  aggregate  valuation 
of  the  personal  property  of  the  banks 
and  trust  companies  of  Col©  county  at 
$554,336,  being  the  aggregate  of  such 
assessments  as  originally  made  by  the 
assessor.  This  amended  order  It  like- 
wise transmitted  to  the  respondent. 

"Respondent  refuses  to  correct  or  adjust 
the  assessor's  books  of  Cole -county  so 
that  they  will  conform  to  the  order  of 
the  state  board  of  equalization,  giving 
as  his  reason  therefor  that  he  cannot 
do  so  without  doing  violence  to  and 
disobeying  the  order  and  judgment  of 
the  county  board  of  equalization,  which 
he  believes  and  alleges  to  be  a valid 
and  legal  order  and  judgment, 

"Erom_the  foregoing  it  is  manifest  that 
either  the  state  board  of  equalization 
or  the  county  board  has  exceeded  its 
statutory  jurisdiction,  or  else  the  stat- 
utes themselves  engender  an  irreconcilable 
conflict.  In  order  to  determine  where  the 
fault  lies  it  will  be  necessary  to  make 
a brief  examination  of  the  statutory 
scheme  of  assessing  property  for  the  pur- 
pose of  levying  ad  valorem  taxes," 


The  Supreme  Court  issued  Its  writ  of  mandamus  to  compel 
the  county  clerk  to  adjust  the  tax  books  to  conform  to  the  last 
order  of  the  State  Board  of  Equalization.  It  is  doubtful  if 
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this  could  be  considered  authority  for  such  procedure.  Inasmuch 
as  the  question  was  not  raised  as  to  the  authority  of  the 
Board  to  make  such  second  order* 

In  the  case  of  State  ex  rel.  City  of  St.  Louis  v, 
Caulfield,  et  al.,  62  S,  W.  (2d)  818,  a case  involving  the 
State  Board  of  Equalization,  the  Supreme  Court,  in  discuss- 
ing the  State  Board  of  Equalization  and  its  duties,  said  at 
1,  c,  820-1:  ( 

ii 


"This  board  is  an  agency  created  by 
the  Constitution  of  the  state,  section 
18  of  article  10,  which  declares:  •The 
duty  of  said  board  shall  be  to  adjust 
and  equalize  the  valuation  of  real  and 
personal  property  among  the  several 
counties  in  the  State,  and  It  shall  per- 
form such  other  duties  as  are  or  may  be 
prescribed  by  law. * The  duties  enjoined 
on  the  board  are  set  out  In  article  5 
of  the  chapter  on  taxation  and  revenue, 
at  page  2705  of  the  Kevised  Statutes  of 
1929  (section  9861  et  seq*  (Md*  St.  Ann, 
sec.  9861  et  seq.f  ),  which  requires  th  t 
the  board  meet  at  the  capitol  on  the  last 
Wednesday  in  February  of  each  year,  and, 
after  taking  oath  a c cording  to  law  (see- 
tlon  9862  (Mo*  St.  Ann.  sec*  9862)),  pro- 
ceed to  equalize  the  valuation  of  each 
class  of  real  and  personal  property  among 
the  counties  of  the  state  (city  of  St, 
Louis  being  regarded  as  a county)  by  add- 
ing toor  deducting  from  each  class  such 
per  centum  as  will  increase  or  decrease 
the  same  to  Its  real  value  in  money  (sec- 
tion 9863  (Mo.  St.  Ann,  ^ec.  9863) )j  and 
upon  the  completion  of  the  board’s  labors 
the  state  auditor  shall  transmit  to  each 
county  clerk  the  per  centum  added  to  or 
deducted  from  the  real  and  personal  prop- 
erty and  also  value  the  real  and  personal 
property  as  equalized  by  said  board,  and 
the  same  shall  be  laid  before  the  assessor 
and  the  county  board  of  equalization  (sec- 
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tlon  9865  (Mo*  St*  Ann.  sec.  9865))* 

In  neither  said  constitutional  pro- 
vision nor  in  said  article  5 is  any 
power  conferred  upon  said  hoard  with 
respect  to  real  or  personal  property 
other  than  the  power  to  equalize  the 
valuations  of  the  same,  in  their  stat- 
utory classifications,  among  the  coun- 
ties, nor  any  power  or  original  assess- 
ment of  such  property* 

MIn  the  case  of  First  ^rust  Company 
of  St.  Joseph  v.  Wells,  324  Mo.  306,  at 
page  312,  23  S.  W*  (2d)  108,  110,  in 
discussing  the  respective  powers  of  the 
state  and  county  boards  of  equalization, 
this  court,  speaking  through  Ragland,  J*, 
said i ’The  functions  of j the  county  board 
of  equalization  and  the  state  board  of 
equalization  are  entirely  separate  and 
distinct.  The  county  board’s  authority 
is  limited  to  equalizing  valuations  of 
property  within  a class,  and  in  doing  so 
it  can  neither  raise  nor  lower  the  aggre- 
gate valuation  of  a class  as  a whole. 

State  ex  rel*  v.  Dirckx,  321  'Mo,  345, 

11  S,  W.  (2d)  38*  The  state  board's  au- 
thority is  limited  to  the  equalization 
of  the  valuation  of  each  class  as  a whole 
among  the  respective  counties  of  the 
state.  In  so  doing  it  equalizes  the 
valuations  of  the  several  classes  with 
respect  to  each  other,  because  the  "real 
value  in  money"  is  the  standard  applied 
to  all*  It  has  no  power  to  raise  or 
lower  the  valuations  of  specific  prop- 
erties within  a class*  State  ex  rdL  v* 
Valle,  122  Mo,  33,  26  S.  W.  672,'  Re- 
garding the  county  board's  powers,  it  fc 
provided  by  statute  that  such  board  has 
no  power  to  reduce  the  valuation  of  real 
or  personal  property  of  the  county,  be- 
cause the  valuation  thereof  is  fixed  by 
said  state  board.  R*  S,  1929,  section  9812 
(Mo.  St.  Ann*  Sec.  9812).  Our  court  has 
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held  that  the  county  board  has  no 
power  to  reassess.  State  ex  rel*  v, 
Bethards*  320  fo.  1164,  9 S,  W.  (2d) 

603,  and  no  power  to  make  an  initial 
assessment  except  upon  omitted  proper- 
ty, State  ex  rel.-  Davis  v,  Walden  (Mo. 
Sup.)  60  S,  W.  (2d)  24. 

”It  therefore  seems  clear  that  under 
the  constitutional  provision  and  the 
statutes  mentioned  the  state  board  of 
equalization  has  no  greater  power  of 
original  assessment  of  real  and  per- 
sonal property  than  is  possessed  by 
the  bounty  board.-  ^laere  is  also  an 
apparent  legislative  purpose  that  the 
judgment  of  equalization  made  by  the 
state  board  for  the  purpose  of  uniformity 
of  valuation  as  among  the  counties  and 
transmitted  to  the  counties  for  the 
guidance  of  the  county  boards,  which 
completes  the  regular  process  of  valua- 
tions throughout  the  state  and  estab- 
lishes uniformity,  shall  not  be  interfered 
with  by  any  other  agency.  The  process 
having  by  that  .Judgment  become  exhausted. 
the  state  board* a jurisdiction  is  also 
exhausted,  except  for  the  board* a re- 
vision to  meet  the  requirements  of  the 
action  of  the  tax  commission  in  making 
thereafter  those  original  assessments 
and  such  reassess  raents  as  the  law  em- 
powers it  to  make,  all  subject  to  the 
approval  of  said  state  board  of  equali- 
zation. And,  necessarily,  this  reserved 
jurisdiction  is  no  broader  than  said 
board’s  original  jurisdiction,  as  confer- 
red by  the  Constitution,  namely,  the 
power  of  equalization,  among  the  counties, 
unless  perchance  the  statutee  next  to  be 
mentioned  confer  additional  powers.” 
(Underscoring  ours) 
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In  this  case  the  power  of  the  board  to  reopen  and 
reassess  or  revalue  a class  of  property  was  not  in  question, 
but  this  language  would  seem  to  clearly  indicate  the  view  of 
the  Supreme  Court  that  once  having  rendered  Its  judgment  the 
State  Board  of  Equalization  has  exhausted  its  Jurisdiction  in 
a matter  unless  the  matter  is  placed  before  it  again  by  the 
State  Tax  Commission,  where  its  authority  is  limited  to  approv- 
ing or  disapproving  the  recommendation  of  the  Tax  Commission 
in  matters  of  assessing  or  reassessing  omitted  property*  This 
language  is  supported  by  the  rule  that  administrative  officers 
and  boards  having  quasi  judicial  power  or  special  jurisdic- 
tion are  not  authorized  to  review  their  judgments  unless  the 
authority  which  gave  the  officer  power,  or  created  the  board, 
expressly  conferred  authority  to  review. 

In  Cress  v*  State,  152  N,  E„  822  (Ind),  the  Court,  in 
discussing  the  power  of  an  officer  to  undo  an  act  completed, 
said  at  1.  c,  826 t 


”And  power  to  undo  an  act  once  done 
will  not  be  Implied  from  the  mere  grant 
of  power,  in  the  exercise  of  a sound 
discretion,  to  do  the  act,” 


In  Throop'a  Public  Officers,  Section  564,  p,  534,  it 
is  stated* 


* # where  a quasi  judicial  power 
has  been  exercised,  upon  wfcfeh  a private 
individual  has  acquired  rights,  the  rule 
Is  the  same,  as  where  a judgment  has  been 
rendered  by  a court  of  Inferior  and  limited 
jurisdiction}  that  Is,  that  the  officer 
or  body  can  exercise  the  power  only  once, 
and  can  not  afterwards  alter  his  or  its 
decision,” 


In  People  v.  Cantor,  180  N,  Y*  S,  1.  c,  155,  It  Is  also 


said 
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"It  Is  true  that,  where  quasi  judicial 
power  is  conferred  upon  an  administra- 
tive officer  or  body,  the  exercise  of 
such  power  is  not  generally  subject  to 
review  by  the  official  or  board  making 
the  determination,  unless  the  power  of 
review  is  aLso  conferred  by  the  Statute.” 
(cases  cited). 


This  was  a ease  involving  the  action  of  a board  of  equali- 
zation* 

' • 

( 

This  requires  an  examination  of  and  consideration  of 
the  sections  of  the  statutes  creating  the  State  Tax  Commis- 
sion and  setting  out  its  powers  and  duties.  These  sections 
of  the  law  are  found  in  Article  IV,  Chapter  74,  Revised 
Statutes  of  Missouri,  1939,*  Section  11009  creates  the  State 
Tax  Commission,  Section  1010.  Section  11027  of  this  article 
and  chapter  sets  out  numerous  duties  of  the  Tax  Commission, 
and  is  as  follows,  in  parti 


"It  shall  be  the  duty  of  the  commission, 
and  the  commissioners  shall  have  power 
and  authority,  subject  to  the  right  of 
the  state  board  of  equalization,  finally 
to  adjust  and  equalize  the  values  of  real 
and  personal  property  among  the  several 
counties  of  the  state,  as  follows! 

H(l)  T0  have  and  exercise  general  super- 
vision over  all  the  assessing  officers 
of  this  state,  over  county  boards  of 
equalization  and  appeal  in  the  performance 
of  their  duties,  and  to  take  such  measures 
as  will  secure  the  enforcement  of  the  pro- 
visions of  this  article,  and  all  the  proj>- 
erties  of  this  state  liable  to  assessment 
for  taxation  shall  be  placed  upon  the  assess- 
ment rolls  and  assessed  in  accordance  with 
the  letter  and  plain  provisions  of  the  law* 

"(2)  To  confer  with  and  advise  assessing 
officers  as  to  their  duties  under  this  article 
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and  all  other  laws  concerning  revenue 
and  taxation,  and  to  Institute  proper 
proceedings  to  enforce  the  penalties 
and  liabilities  provided  by  law  for 
public  officers,  officers  of  corpora- 
tions and  individuals  falling  to  comply 
with  the  provisions  of  this  article, 
or  of  the  revenue  and  taxation  laws* 

In  the  execution  of  these  powers  the 
said  commission  shall  call  upon  the 
attorney-general,  or  any  prosecuting 
or  circuit  attorney  In  the  state,  to 
assist  this  commission  in  the  enforce- 
ment of  laws  with  the  supervision  of 
which  this  commission  Is  charged,  and 
when  so  called  upon  It  shall  be  the 
duty  of  the  attorney-general,  and  the 
prosecuting  (or  circuit  attorneys  In 
their  respective  counties),  to  assist 
in  the  commencement  and  prosecutions 
of  actions  and  proceedings  for  penal- 
ties, forfeitures,  removals  and  punish- 
ments for  violation  of  the  laws  in 
respect  to  the  assessment  and  taxation 
of  property,  and  to  represent  the  com- 
mission in  arty  litigation  which  it  may 
wish  to  institute  or  in  which  it  may  be- 
come Invovled  In  the  discharge  of  its 
duties* 

w(5)  To  receive  all  complaints  as  to 
property  liable  to  taxation  that  has  not 
been  assessed,  or  that  has  been  fraudu- 
lently or  improperly  assessed,  to  Investi- 
gate the  same  and  to  institute  such  pro- 
ceedings as  will  correct  the  irregularity 
complained  of.  If  any  Irregularity  be 
found  to  exist. 

* * * « : a-  # # # ««#«### 

B{8)  To  raise  or  lower  the  assessed 
valuation  of  any  real  or  personal  prop- 
erty, Including  the  power  to  raise  or  lower 
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the  assessed  valuation  of  the  real  or 
personal  property  of  any  individual, 
copartnership,  company,  association  or 
corporations  Provided,  that  before 
any  such  assessment  is  so  raised,  notice 
of  the  Intention  of  the  commission  to 
raise  such  assessed  valuation  and  of 
the  time  and  place  at  which  a hearing 
thereon  will  be  held,  shall  be  given 
to  such  individual,  copartnership,  com- 
pany, association  or  corporation  as 
provided  in  section  11028.- 

•i'r  it  -if  it  * it  * it  -:5-  it  * it  it  it  it  it  it  it  " 


There  are  several  other  subsections  of  Section  11027 
but  they  do  not  seem  to  be  pertinent  to  the  matter  under  con- 
sideration here  and  for  that  reason  are  not  set  out* 

Section  11028  also  of  the  same  article  and  chapter, 
sets  out  the  procedure  to  be  followed  by  the  Tax  Commission 
in  the  matter  of  assessing  omitted  property  and  reassessing 
property  it  finds  to  have  been  improperly  assessed.  This 
section  is  as  follows* 


"After  the  various  assessment  rolls 
required  to  be  made  by  law  shall  have 
been  passed  upon  by  the  several  boards 
of  equalization,  and  prior  to  the  making 
and  delivery  of  the  tax  rolls  to  the 
proper  officers  for  collection  of  the 
taxes,  the  several  assessment  rolls  shall 
be  subject  to  inspection  by  the  commis- 
sion, or  by  any  member  or  duly  authorized 
agent  or  representative  thereof,  and  in 
case  it  shall  appear  to  the  commission 
after  such  investigation,  or  be  made  to 
appear  to  said  commission  by  written  com- 
plaint of  any  taxpayer  that  property  sub- 
ject to  taxation  has  been  omitted  from 
said  roll,  or  individual  assessments  have 
not  been  made  in  compliance  with  law,  the 
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aaid  commission  may  issue  an  order 
directing  the  assessing  officer  whose 
assessments  are  to  be  reviewed  to  appear 
with  his  assessment  roll  and  the  sworn 
statements  of  the  person  or  persons 
whose  property  or  whose  assessments  are 
to  be  considered,  at  a time  and  place  to 
be  stated  In  said  order,  said  time  to  be 
not  less  than  five  days  from  the  date  of 
the  issuance  of  said  order,  and  the  place 
to  be  at  the  office  of  the  county  court 
at  the  county  seat,  or  at  such  other 
place  in  said  cotinty  in  which  said  roll 
was  made  as  the  commission  shall  deem 
most  convenient  for  the  hearing  herein 
provided*  A copy  of  said  order  shall 
be  published  in  at  least  one  newspaper 
published  in  said  Gounty,  if  there  be  one, 
at  least  five  days  before  the  time  at 
which  said  assessor  is  required  to  ap- 
pear; or,  where  practicable, .notice  by 
mail  may  be  given  prior  to  said  hearing 
to  all  persons  whose  assessments  are  to 
be  considered,  A copy  of  said  order 
shall  be  served  on  the  assessing  officer 
at  least  three  days  before  he  is  re- 
quired to  appear  with  said  roll.  The 
commission,  or  any  member  thereof,  or 
any  duly  authorized  agent,  shall  appear 
at  the  time  and  place  mentioned  in  said 
order,  and  the  assessing  officer,  upon 
whom  said  notice  shall  have  been  served, 
shall  also  appear  with  said  assessment 
roll.  The  commission,  or  any  member 
thereof,  or  any  duly  authorized  agent 
thereof,  as  the  case  may  he,  shall  then 
and  there  hear  and  determine  as  to  the 
proper  assessment  of  all  property  and 
persons  mentioned  in  said  notice,  and 
all  persons  affected,  or  liable  to  be 
affected  by  review  of  said  assessments 
thus  provided  for,  may  appear  and  be  heard 
at  said  hearing.  In  case  said  commission 
or  any  member  or  agent  thereof  who  is 
acting  in  said  review,  shall  determine  that 
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the  assessments  so  reviewed  are  not 
made  according  to  law,  he  or  they  shall, 
in  a column  provided  for  that  purpose, 
place  opposite  said  property  the  law- 
ful valuation  of  the  same  for  assess- 
ment* As  to  the  property  not  upon  the 
assessment  roll,  the  said  commission,  or 
member  or  agent  thereof,  acting  in  said 
review*,  shall  place  the  same  upon  said 
assessment  roll  by  proper  description 
and  shall  place  thereafter  in  the  proper 
column  the  value  required  by  law  for 
the  Aaseeameht  of  said  property.  The 
commission  shall  also  spread  upon  said 
roll  a certificate  sighed  by  each  member 
officiating  at  the  proceeding  showing 
the  day  and  date  on  which  said  assess- 
ment roll  was  reviewed.  F$r  appearing 
with  said  roll  as  required  therein  the 
assessing  officer  shall  receive  the 
same  per  diem  as  is  received  *by  him  while 
in  attendance  at  the  meeting  of  the 
county  board  of  equalization.  His  claim 
shall  be  presented  to  and  paid  by  the 
proper  officer  of  the  political  subdi- 
vision, or  municipality,  of  wnich  he  is 
the  assessing'  officer,  in  the  manner  as 
his  other  compensation  is  paid.  The  ac- 
tion of  the  commission,  or  member  or 
agent  thereof,  when  done  as  provided 
'in  this  section,  shall  be  final,  when 
approved  by  the  state  board  of  equaliza- 
tion. %en  any  property  has  been  re- 
viewed, assessed  and  valued  by  the  com- 
mission as  herein  authorized,  such  prop- 
erty shall  not  be  assessed  or  valued  at 
a lower  figure  by  the  local  assessing 
or  equalizing  officer  for  the  year  the 
assessment  is  made.” 


It  will  be  noted  that  this  last  quoted  section  authorizes 
the  State  Board  of  Equalization  to  approve  such  assessing  of 
omitted  property  or  reassessing  of  property  improperly  assessed 
by  the  State  Tax  Commission,  this  in  accordance  with  Section  18 
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of  Article  X of  the  Constitution  creating  the  State  Board 
of  Equalization  which  authorizes  the  legislature  to  place 
additional  duties  on  the  State  Board  of  Equalization. 

Neither  Section  18  of  Article  X of  the  Constitution, 
which  creates  the  State  Board  of  Equalization  and  prescribes 
its  duties  and  authorizes  the  Legislature  to  prescribe  ad- 
ditional duties,  nor  the  provisions  of  the  statutes  found 
in  Article  V of  Chapter  74,  R.  S,  Missouri,  1939,  authorizes 
the  State  Board  of  Equalization  to  reconsider  its  valuation 
o,_  a class  of  property  in  a county,  except  by  way  of  approving 
or  disapproving  the  recommendation  of  the  State  Tax  Commission 
as  is  provided  in  Article  IV,  Chapter  74,  Revised  Statutes 
of  Missouri,  1939* 


CONCLUSION. 


It  is  the  conclusion  that  prior  to  final  certification 
the  State  Board  of  Equalization  may  reconsider  its  valuation 
of  a class  of  property  in  a county;  that  after  certification 
by  the  State  Auditor  the  ^tate  Board  of  Equalization  has  no 
power  to  reconsider  its  valuation,  except  by  way  of  putting 
Into  effect  the  recommendation  of  the  State  Tax  Commission 
in  the  matter  of  assessing  omitted  property  or  reassessing 
property  improperly  assessed. 


Respectfully  submitted. 


W.  0,  JACKSON 

Assistant  Attorney  General 

APPROVED: 


VANE  C . THURLO 
(Acting)  Attorney  General 
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State  Board  of  Fund  Commissioners  not  authorized 
to  invest  Public  School  Fund  in  United  States  bonds, 
said  authority  vested  in  State  Board  of  Education; 
Fund  Commissioners  may  invest  in  registered  county, 
municipal  or  school  district  bonds  of  state,  but  not 
in  drainage  or  levee  district  bonds. 

July  11,  1941 


I Honorable  Forrest  C.  Donnell 

l,  Governor  and  President  of  the 

State  Board  of  Fund  Commissioners 
State  Capitol  Building 
Jefferson  City,  Missouri 
i 

; ' Deer*  Governor  Donnell: 

i 

We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  July  2nd,  wherein  you  state  as  follows: 

"The  Board  of  Fund  Commissioners  of 
the  Ctate  of  Missouri,  pursuant  to  an 
order  of  said  Board  made  at  a meeting 
j held  on  the  2Gth  day  of  June,  1941, 

: respectfully  requests  your  official 

opinion  on  the  following  questions: 

| (1)  Under  the  Constitution  and  Statutes 

of  Missouri,  has  the  Board  of  Fund 
Commissioners  authority  to  invest  the 
! funds  of  the  State  School  Fund  in 

United  States  Government  Securities? 

(2)  Under  the  Constitution  and  statutes 

; of  Missouri,  has  the  Board  of  Fund 

Commissioners  authority  to  invest  the 
. funds  of  the  Ctate  Seminary  fund  in 
United  States  Government  Securities? 

(3)  Under  the  Constitution  and  Statutes 
of  Missouri,  in  what  type  of  securities 
can  the  Board  of  Fund  Commissioners 
legally  invest  the  funds  of:  (a)  Ctate 
Cchool  Fund  (b)  Ctate  Seminary  Fund?" 
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In  reply  v/e  are  enclosing  copy  of  an  opinion  rendered 
by  tills  department  to  the  Honorable  Forrest  Smith,  under 
date  of  March  28,  1936,  wherein  we  held  that  the  State 
Board  of  Fund  Commissioners  was  without  authority  to 
purchase  state  bonds  for  the  Public  School  Fund.  The 
writer  of  said  opinion,  had  the  question  been  presented, 
would  have  concluded  that  said  Board  wrs  also  without 
authority  to  purchase  United  States  bonds  for  the  Public 
School  Fund. 

Said  opinion  cites  Section  9 of  Article  XI  of  the 
Missouri  Constitution  as  follows: 


"No  part  of  the  public  school  fund  of 
the  State  shall  ever,  toe  invested  in 
the  stock  oi*  bonds  or  other  obligations 
of  any  other  State,  or  of  any  county, 
city,  town  or  corporation;  and  the 
proceeds  of  the  sales  of  any  lands  or 
other  property  which  now  belong  or  may. 
hereafter  belong  to  said  school  fund 
shall  be  invested  in  the  bonds  of  the 
State  of  Missouri,  or  of  the  United 
States." 


The  above  section  was  derived  from  a portion  of 
Section  6 of  Article  IX  >of  the  Constitution  of  1865,  which 
provided  that  the  School  Fund  could  be  invested  in  United 
States  bonds  only,  but  under  the  present  section,  the 
Public  School  Fund  can  be  Invested  in  either  bonds  of 
the  State  of  Missouri  or  of  the  United  States. 

The  enclosed  opinion  also  refers  to  Section  6,  Article 
XI  of  the  Missouri  Constitution,  which  details  how  the 
"Public  School  Fund",  mentioned  in  Section  9,  Article  XI, 
supra,  is  derived. 


"The  proceeds  of  all  lands  that  have 
been  or  hereafter  may  be  granted  by 
the  United  States  to  this  State,  and 
not  otherwise  appropriated  by  this 
State  or  the  United  States;  also,  all 
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moneys,  stocks,  bonds,  lands  and  other 
property  now  belonging  to  any  State 
fund  for  purposes  of  education*  also, 
the  net  proceeds  of  all  sales  of  lands 
and  other  property  and  effects  that 
may  accrue  to  the  State  by  escheat, 
from  unclaimed  dividends  and  distribu-" 
tive  shares  of  the  estates  of  deceased 
persons*  also,  any  proceeds  of  the  sales 
of  the  public  lands  which  may  have  been 
or  hereafter  may  be  paid  over  to  this 
State  (if  Congress  will  consent  to  such 
appropriation)*  also,  all  other  grants, 
gifts  or  devises  that  have  been,  or 
hereafter  may  be,  made  to  this  State, 
and  not  otherwise  appropriated  by  the 
State  or  the  terms  of  the  grant,  gift 
or  devise,  shall  be  paid  into  the  State 
treasury,  and  securely  invested  and 
sacredly  preserved  as  a public  school 
fund;  # •»  * " 


Thus,  as  pointed  out  in  said  opinion,  “the  moneys 
which  are  a part  of  the  public  school  fund  set  up  and 
described  in  Section  6 of  Article  XI  may  only  be  invested 
in  bonds  of  the  State  of  Missouri  or  of  the  United  States." 

Section  10871,  R.  ‘S.  Mo.  1939,  is  substantially  a 
reenactment  of  Section  6 of  Article  XI  of  the  Constitution 
of  Missouri  except  that  it  provides  that  the  Public  School 
Fund  is  to  be  invested  under  the  direction  of  the  State 
Board  of  Education,  and  provides  that  same  may  be  in 
"state  certificates  of  indebtedness"  in  addition  to  the 
bonds  of  the  United  States  and  bonds  of  the  State  of 
Missouri. 


There  is  no  mention  of  investment  in  "state  certificate 
of  indebtedness"  in  Section  6 of  Article  XI,  supra.  We  find 
same  referred  to  in  Section  8044,  R.  S.  Mo.  1889,  but  not  in 
the  revision  of  the  Revised  Statutes  of  Missouri,  1879, 
Section  7095,  The  duty  to  invest  the  Public  School  Fund 
was  first  imposed  upon  the  State  Board  of  Education  by  the 
Legislature  in  1870  (Laws  of  Missouri,  1870,  Section  74, 
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page  154),  and  same  was  to  be  only  In  bonds  of  the  United 
States  in  conformance  with  Section  6,  Article  IX  of  the 
Constitution  of  1865.  In  1874  (Lav/s  of  Missouri,  1874, 
Section  82,  page  166)  this  was  broadened  to  Include  bonds 
of  the  State  of  Missouri. 

1 t 

Section  10874,  R.  S.  Mo.  1939,  is  more  specific  in 
its  terms  with  respect  to  the  Investment  of  the  money 
belonging  to  the  capital  of  the  Public  School  Fund  and 
provides  in  part  that: 


"Whenever  there  shall  be  in  the  treasury 
or  elsewhere,  subject  to  the  order  of 
the  treasurer,  any  money  belonging  to 
the  capital  of  the  public  school  funds, 
the  state  auditor  shall  make  reports 
thereof  to  the  state  board  of  education, 
who  shall  direct  the  Investment  of  the 
same  In  bonds  of  the  United  States, 
bonds  of  the  state  of  Missouri,  or  state 
certificates  of  indebtedness.  * #.*  M 


This  section  also  goes  back  to  the  year  1870  (haws 
of  Missouri*  1870,  Section  77*  page  155)  requiring  the 
State  Auditor  to  make  reports  to  the  State  Board  of  kduca- 
tion  of  moneys  belonging  to  the  capital  of  the  Public  School 
Fund,  and  directing  the  Board  to  invest  same  in  United 
States  bonds i This  was  broadened  in  1874  (Laws  of  Missouri, 
1874*  Section  84,  page  166)  to  Include  bonds  of  the  State 
of  Missouri*  and  again  the  first  mention  of  state  certificates 
of  indebtedness  is  found  in  Section  8047,  R*  S,  Mo*  1889* 

It  seems  perfectly  clear*  by  these  foregoing  sections, 
that  since  the  year  1870  the  State  Board  of  Education  has 
had  authority  to  Invest  the  Public  School  Fund  in  United 
States  bonds* 

As  we  previously  pointed  out,  there  had  been  no 
constitutional  authority  for  the  investment  of  state  certifi- 
cates of  Indebtedness*  However,  at  the  general  election 
held  November  4,  1902,  the  following  constitutional  provision 
was  adopted  (Section  26,  Article  X*  Missouri  Constitution): 


”A11  certificates  of  Indebtedness  of 
the  State  to  the  ’public  school  fund’ 
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and  to  the  * seminary  fund’  are  hereby 
confirmed  as  sacred  obligations  of  the 
State  to  said  funds,  and  they  shall  be 
renewed  as  they  mature  for  such  period 
of  time  and  at  such  rate  of  ihterest  as 
may  be  provided  for  by  law.  The  General 
Assembly  shall  have  the  power  to  provide 
by  law  for  the  issuing  certificates  to 
the  public  school  fund  and  seminary  fund 
as  the  money  belonging  to  said  funds 
accumulates  in  the  State  treasury:  Pro- 
vided, that  after  the  outstanding  bonded 
indebtedness  has  been  extinguished,  all 
money  accumulating  in  the  State  treasury 
for  above  named  purposes  shall  be  invested 
in  registered  county,  municipal  or  school 
district  bonds  of  this  State  of  not  less 
than  par  value.  Whenever  the  State  bonded 
debt  is  extinguished  or  a sum  sufficient 
therefor  has  been  received,  there  shall 
be  levied  and  collected,  in  lieu  of  the 
ten  cents  on  the  one  hundred  dollars 
valuation  now  provided  for  by  the  statutes, 
an  annual  tax  not  to  exceed  three  cents 
on  the  one  hundred  dollars  valuation,  to 
pay  the  accruing  interest  on  all  the  cer- 
tificates of  indebtedness,  the  proceeds 
of  which  tax  shall  be  paid  into  the  State 
treasury  and  ‘appropriated  and  paid  out 
for  the  specific  purposes  herein  mentioned.” 


Whether  the  above  constitutional  provision  was  enacted 
among  other  things  to  give  some  validity  to  state  certifi- 
cates of  indebtedness,  we  can  only  surmise.  In  our  previous 
opinion  it  was  pointed  out  that  ”At  the  time  of  that 
election  the  oonded  indebtedness  of  the  State  of  Missouri 
was  practically  extinguished,  and,  therefore,  the  provi- 
sions of  Section  9 of  Article  XI  of  the  Constitution 
would  prevent  the  Investment  of  the  public  school  fund 
and  the  seminary  fund  in  anything  other  than  bonds  of 
the  United  States.”  Investments  being  thus  limited,  it 
was  undoubtedly  the  Intent  of  the  voters  to  broaden  same 
to  include  investment  in  registered  county,  municipal 
or  school  district  bonds  of  the  state i 
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Pursuant  to  Section  26  of  Article  X,  supra,  the 
Legislature  in  1909  (Laws  of  Missouri,  1909,  Section 
57,  page  896)  enacted  Section  10883,  R.  S,  Mo.  1939 
(formerly  Section  9724,  E.  S«  Mo.  1929)  authorizing 
the  State  Board  of  Fund  Commissioners  to  invest  the 
money  in  the  Public  School  Fund  and  in  the  Seminary 
Fund  in  registered  county,  municipal  and  school  district 
bonds  of  this  state.  The  section  provides  as  follows: 


"The  state  board  of  fund  commissioners 
shall  invest  all  money  belonging  to 
the  ’public  school  fund’  and  to  the 
’seminary  fund*  that  has  accumulated 
or  may  hereafter  accumulate  in  the 
state  treasury,  in  registered  county, 
municipal  or  school  district  bonds  of 
this  state,  or  in  their  discretion  in 
the  approved  registered  bonds  of  any 
drainage  or  levee  district  in  this 
state,  at  not  less  than  par  value,  and 
shall  at  all  times  keep  said  fund  so 
invested  as  far  as  possible.*  Vdienever 
said  board  shall  contract  with  the 
holder  of  any  such  bonds  for  the  purchase 
thereof,  the  bonds  shall  be  delivered 
to  the  state  treasurer  and  a certificate 
of  that  fact  filed  with  said  board,  and 
thereupon  a requisition  shall  be  made 
by  the  board  of  fund  commissioners  upon 
the  state  auditor  for  a warrant  upon 
the  state  treasurer,  payable  out  of 
the  fund  for  which  the  investment  is 
to  be  made,  in  favor  of  the  holder  of 
such  bonds,  for  the  purchase  price 
agreed  upon  between  him  and  said  board. 
The  board  of  fund  commissioners  shall 
enter  in  full  upon  its  records  a de- 
scription of  all  bonds  purchased  by 
it,  the  particular  fund  out  q£  which 
the  bonds  were  purchased,  the  person 
from  whom  the  said  bonds  were  bought, 
the  price  paid  therefor  and  the  date  of 
the  transaction,  and  shall  also  require 
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the  state  treasurer  to  give  a receipt 
for  said  Ponds,  which  shall  be  filed 
with  the  state  auditor.” 


The  present  section  differs  from  the  original  enact- 
ment in  that  it  contains  a provision  for  the  purchase  of 
registered  bonds  of  any  drainage  or  levee  district  in 
this  state.  This  amendment  was  made  by  the  Legislature 
in  1911  (Laws  of  Missouri,  1911,  page  415). 

The  same  Legislature  that  in  1909  enacted  Section 
10883,  supra,  authorizing  the  State  Board  of  Fund  Commis- 
sioners to  invest  the  school  funds  in  registered  county, 
municipal  and  school  district  bonds  of  this  state,  also 
reenacted  Section  10874  (Law's  of  Missouri,  1909,  Section 
76,  page  801)  placing  the  investment  of  the  bonds  of  the 
State  of  Missouri,  the  bonds  of  the  United  States  and 
state  certificates  of  indebtedness  in  the  State  Board  of 
Education.  This  is  a clear  indication  of  the  Legislature's 
intent  to  retain  in  the  State  Board  of  Education  the  invest- 
ment of  school  funds  in  bonds  of  the  United  States,  bonds 
of  the  State  of  Missouri,  and  state  certificates  of  indebted 
ness. 

Section  10384,  R.  S,.  Mo.  1939,  provides  as  follows; 


"The  treasurer  shall  be  the  custodian 
of  the  certificates  of  indebtedness  of 
the  state  to  the  'public  school  fund' 
and  of  the  certificates  of  indebtedness 
of  the  state  to  the  ’seminary  fund,’ 
and  of  all  renewals  thereof,  and  of 
all  registered  county,  muncipal  or 
school  district  bonds  of  this  state  in 
which  the  ’public  school  fund’  or  the 
’seminary  fund’  shall  be  Invested,  and 
also  of  all  money  belonging  to  either 
of  said  funds,  and  no  money  shall  be  paid 
out  of  said  funds  by  the  state  treasurer 
except  upon  warrants  drawn  by  the  state 
auditor,  in  accordance  with  requisitions 
made  by  the  board  of  fund  commissioners,  as 
hereinbefore  provided." 
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The  above  section,  at  first  blush,  seams  to  indicate 
that  no  moneys  may  be  paid  out  of  any  of  the  school 
funds  without  requisitions  made  by  the  Board  of  Fund 
Commissioners,  However,  the  words  “hereinbefore  provided" 
clearly  refer  to  school  funds  authorized  by  Section  10885, 
supra,  to  be  invested  by  the  State  Board  of  Fund  Commissioners 
in  "registered  county,  municipal  or  school  district  bonds 
of  this  state," 

It  is  true  that  Section  13081,  R.  S*  Mo,  1939  (formerly 
Section  11464,  R.  S.  Mo,  1929)  would  permit  the  Governor, 
Treasurer  and  Auditor  to  Invest  the  Public  School  Fund 
and  the  Seminary  Fund  In  bonds  issued  pursuant  to  authority 
of  the  first  three  subsections  of  Section  44  of  Article 
IV  of  the  Constitution,  However,  said  Investment  would 
not  be  by  the  State  Board  of  Fund  Commis si oners  since  said 
section  does  not  name  all  the  members  of  said  Board,  and 
it  furthermore  would  be  authority  only  as  to  certain 
specific  state  bonds. 


We  find  no  authority  given  the  State  Board  of  Fund 

Commissioners  to  invest  the  State  School  Fund  or  the  Seminary 

Fund  in  United  States  Government  securities* 

* 

The  above  constitutional  and  statutory  provisions  may 
appear  to  be  In  conflict,  but  a thorough  and  careful  considers 
tion  of  same  will  reveal  that  same  are  in  perfect  harmony. 

There  Is  a well  known  rule  of  statutory  construction 
that  where  different  sections  of  the  law  deal  with  features 
of  the  same  general  subject  matter,  they  must  be  construed 
together  and  harmonized,  if  possible,  Johnson  v,  Kruckemeyer , 
224  Mo,  App.  351,  29  S.  W.  (2d)  730. 

The  sections  hereinabove  dealt  with  are  readily  har- 
monized. The  State  Board  of  .education  has  the  authority 
to  invest  the  Public  School  Fund  In  state  certificates  of 
Indebtedness,  State  of  Missouri  bonds  and  bonds  of  the 
United  States,  The  State  Board  of  Fund  Commissioners  has 
the  authority  to  invest  the  Public  School  Funds  in  registered 
county,  municipal  or  school  district  bonds  of  this  state. 

It  has  been  suggested  to  us  orally  that  the  State 
Board  of  Fund  Commissioners  has  in  the  past  purchased 
bonds  of  the  United  States,  and  that  great  weight  should 
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be  given  the  construction  of  e statute  by  those  charged 
with  the  duty  of  enforcing  it.  Laid  rule  is  well  recog- 
nized in  the  case  of  State  ex  rel.  Hanlon  v.  City  of 
Maplewood,  231  Mo,  App.  739,  99  S.  W.  (2d)  139,  Our 
Supreme  Court  has  declared,  however,  that  same  is  not 
the  rule  where  the  executive  construction  is  plainly 
wrong,  Williams  v.  fJilllams,  325  Mo.  963,  30  S.  W*  (2d) 

69, 

We  are  of  the  view  that  the  construction  placed  upon 
Section  10883,  supra,  by  prior  members  of  the  State  Board 
of  Fund  Commissioners,  as  giving  them  authority  to  purchase 
United  States  Government  bonds,  was  plainly  wrong,  and, 
for  that  reason,  we  cannot  give  any  great  weight  to  such 
executive  construction,  We  surmise  again  that  if  the 
Board  of  Fund  Commissioners  did  purchase  United  States 
Liberty  Bonds  in  1918,  it  was  laudable  as  a gesture  of 
patriotism,  but  unauthorized  under  our  law. 

Our  previous  opinion  did  not  pass  on  the  constitutionality 
of  that  portion  of  Section  10883,  R,  S.  Mo,  1939,  which 
permits  the  State  Board  of  Fund  Commissioners  to  invest 
money  belonging  to  the  Public  School  Filnd  and  the  Seminary 
Fund  "in  the  approved  registered  bonds  of  any  drainage  or 
levee  district  in  this  state,"  Since  the  question  is  raised, 
however,  as  to  what  type  of  securities  may  be  purchased 
by  the  Board  of  Fund  Commissioners  out  of  the  Public  School 
Fund  under  our  Constitution  and  statutes,. it  is  necessary 
that  we  consider  the  constitutionality  of  the  portion  of 
said  statute  hereinabove  quoted, 

Harris  on  Municipal  Bonds  defines  the  term  "municipal 
bonds"  thus: 


"By  the  term  ’municipal  bonds1  is 
meant  evidences  of  indebtedness, 
issued  by  cities,  incorporated  towns, 
counties,  townships,  school  districts, 
end  other  public  corporate  bodies, 
negotiable  in  form,  payable  at  a . 
designated  future  time,  bearing  in- 
terest payable  annually  or  semi-annually, 
and  usually  having  coupons  attached 
evidencing  the  several  Installments 
of  interest," 
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Said  definition  is  adopted  by  the  Court  in  the  case 
of  Muskingum  County  Commissioners  v.  State,  35  N.  E.  (Ohio) 
562,  1.  c.  566,  and  a similar  definition  is  to  be  found 
in  the  case  of  City  of  Stanford  v.  Town  of  Stanford,  141 
Atl*  (Conn.)  891,  1.  c.  896.  It  is  to  be  noticed,  however, 
that  the  question  of  whether  "municipal  bonds"  included 
drainage  and  levee  district  bonds  was  not  a matter  of  issue 
in  the  above  case • 

Drainage  and  levee  districts  being  public  corporate 
bodies  (Deekroeger  v.  Jones,  151  S.  W.  (2d)  (Mo.)  691,  1.  c* 
693),  it  would  appear  that  bonds  issued  by  said  districts 
would  be  muncipal  bonds. 

Evidently  the  Legislature  in  1911  did  not  consider 
the  term  "municipal"  as  including  drainage  and  levee  dis- 
tricts* Otherwise,  obviously  there  would  have  been  no 
need  for  amending  the  section. 

While,  for  some  purposes,  the  issuance  of  bonds  by 
drainage  and  levee  districts  might  be  considered  as  municipal 
bonds,  we  do  not  believe  that  the  w or d^ "municipal, " as  used 
In  the  Constitution,  was  intended  to  be  used  in  its  broader 
significance*  If  same  be  true,  it  would  have  been  unneces- 
sary to  distinctly  specify  "county*  and  "school  district" 
since,  under  the  above  definitions,  these  terms  also  come 
within  the  moaning  of  "municipal." 

By  specifically  enumerating  in  the  Constitution  the 
type  of  bonds  that  money  could  be  invested  In,  It  Is  obvious 
that  other  types  of  bonds  were  intended  to  be  excluded. 

This  conclusion  Is  sustained  by  the  well  known  rule  of 
statutory  construction  "expressio  unis  est  exclusio  alterius," 
which  means  that  the  expression  of  one  thing  Is  the  exclusion 
of  another.  (State  ex  rel*  Kansas  City  Power  and  Light 
Company  v.  Smith,  342  Mo*  75,  111  S,  W.  (2d)  513)  Although 
this  is  a statutory  rule,  it  Is  equally  applicable  to 
construction  of  provisions  in  a Constitution  since  the 
established  rules  of  construction  applicable  to  statutes 
apply  also  to  the  construction  of  Constitutions.  (State 
ex  rel.  Buchanan  County  v.  Imel,  242  Mo.  293,  146  S,  W. 

783.) 
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The  legislative  amendment  authorizing  the  investment 
of  public  school  moneys  in  drainage  and  levee  district 
bonds  is  clearly  beyond  the  scope  of  the  constitutional 
authorization  and,  consequently,  invalid. 

In  the  case  of  State  v*  Smith,  81  S.  b*  (2d)  613, 

1 • c*  614,  the  Supreme  Court  of  Missouri  said: 


"it  is  elementary  that  the  statute 
could  not  authorize  an  expenditure 
out  of  the  proceeds  of  the  bond  issue 
not  sanctioned  by  the  constitutional 
amendment  Itself,  In  other  words, 
the  purposes  for  which  the  stetute 
directs  expenditures  can  be  no  broader 
than  the  restrictions  placed  thereon 
by  the  constitutional  amendment," 


Having  determined  the  investments  that  may  be  made 
by  the  respective  boards,  the  question  aris’es  as  to 
which  board  is  to  have  priority  in  investing  the  school 

funds  of  the  state,  | 

i - ' ' 

i; 

Again,  we  refer  to  Section  26  of  Article  X,  which 
provides  in  part  as  follows* 


" * * provided,  that  after  the  out- 
standing bondedindebfcedness  has  been 
extinguished,  all  money  accumulating 
in  the  state  treasury  for  above  named 
purposes  shall  be  Invested  in  registered 
county,  municipal  or  school  district 
bonds  of  this  state  of  not  less  than 
par  value," 


Here  we  have  a specific  limitation  as  tp  when  the 
school  funds  may  be  invested  by  the  State  Board  of  Fund 
Commissioners,  viz.,  "after  the  outstanding  bonded  in- 
debtedness has  been  extinguished;"  Thus,  we  find  not 
only  a limitation  as  to  the  kind  of  bonds  the  State 
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Board  of  Fund  Commissioners  may  invest  the  school  funds 
in,  but  also  a limitation  that  before  the  funds  may  be 
invested  by  the  Commissioners,  the  bonded  indebtedness 
of  the  state  must  first  have  been  shown  to  be  extinguished. 
The  State  Board  of  Education  clearly  h|as  the  preference 
as  long  as  there  is  an  outstanding  bonded  indebtedness. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that 
under  the  Constitution  and  statutes  of  this  state,  the 
authority  to  invest  the  money  in  the  Gtate  School  Fund 
and  State  Seminary  Fund  In  United  States  Government 
securities  is  in  the  State  Board  of  Education  and  not 
in  the  State  Board  of  Fhnd  Commissioners. 

It  is  our  further  opinion  that  when  the  bonded  In- 
debtedness of  the  state  has  been  extinguished,  the  State 
Board  of  Fund  Commissioners  can  legally  invest  the  moneys 
designated  in  Section  26,  Article  X,  of  the  Missouri 
Constitution  in  registered  county,  municipal  or  school 
district  bonds  of  this  state.  The  usd  of  said  moneys, 
however,  for  Investment  In  approved  registered  bonds  of 
any  drainage  or  levee  district  in  this  state  Is  prohibited. 


Respectfully  submitted. 


MAX  YiABSERMAN 

Assistant  Attorney  General 


APPROVED* 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 


VANE  C,  THURLO 

(Acting)  Attorney  General 
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GOVERNOR:  Has  30  days  after  final  adjournment  of 

General  Assembly  to  act  upon  legislation 
presented  him  after  final  adjournment. 


July  18,  1941 

1 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Governor: 

We  have  your  request  for  an  opinion  based  upon 
the  following  facts: 

"The  61st  General  Assembly  adjourned 
finally  on  July  12,  1941.  Within  10 
days  prior  to  its  adjournment  several 
bills  pas  ed  by  that  Legislature  were 
presented  to  the  Governor  for  his  ac- 
tion. Since  its  adjournment  several 
bills  have  also  been  presented  to  the 
Governor.  It  is  -understood  that  by 
virtue  of  Section  12  of  Article  V of 
the  Constitution  the  G^ief  Executive 
has  30  days  after  such  final  adjourn- 
ment to  act  upon  legislation  presented 
to  him  within*  10  days  before  such  ad- 
journment. However,  the  question 
arises  as  to  the  time  allowed  on  en- 
actments presented  after  ad.journment." 

Section  12,  Article  V of  the  Missouri  Constitution 
prescribes  the  governor’s  duties  with  respect  to  legis- 
lation presented  to  him: 

"The  Governor  shall  consider  all 
bills  and  joint  resolutions,  which, 
having  been  passed  by  both  houses 
of  the  General  Assembly,  shall  be 
presented  to  him.  He  shall,  within 
ten  days  after  the  same  shall  have 
been  presented  to  him,  return  to  the 
house  in  which  they  respectively  orig- 
inated, all  such  bills  and  joint  reso- 
lutions, with  his  approval  indorsed 
thereon,  or  accompanied  by  his  ob- 
jections: Provided,  That  if  the 
General  Assembly  shall  finally  ad- 


1 


Hon.,  Forrest  C.  Donnell  -2-  July  18,  1941 


journ  within  ten  days  after  such 
presentation,  the  Governor  may, 
within  thirty  days  thereafter, 
return  such  bills  and  resolutions 
to  the  office  of  the  Secretary  of 
State,  with  his  approval  or  reasons 
for  disapproval," 

By  virtue  of  the  above  section  the  governor  has 
thirty  days  after  final  adjournment  of  the  General  Assembly 
to  approve  or  disapprove  legislation  presented  to  him  with- 
in ten  days  before  such  adjournment,  The  question  presented, 
however.  Is  as  to  the  amount  of  time  allowed  the  governor  to 
pass  on  legislation  presented  to  him  after  final  adjournment 
of  the  Legislature, 

Section  40,  Article  IV  of  the  Missouri  Constitution 
prescribes  what  action  is  to  be  taken  provided  the  governor 
fails  to  perform  the  duty  imposed  on  him  by  Section  12, 
Article  V,  supra t 

"Whenever  1|he  Governor  shall  fall 
to  perform  his  duty,  as  prescribed 
in  section  12,  article  V of  this 
Constitution,  in  relation  to  any 
bill  presented  to  him  for  his  ap- 
proval, th4  General  Assembly  may, 
by  joint  resolution,  reciting  the 
fact  of  such  failure  and  the  bill 
at  length,  direct  the  Secretary  of 
State  to  enroll  the  same  as  an 
authentic  act,  in  the  archives  of 
the  State,  and  such  enrollment  shall 
have  the  same  effect  as  an  approval 
by  the  Governors  Provided,  That  such 
joint  resolution  shall  not  be  sub- 
mitted to  the  Governor  for  his  approval," 

It  is  clear  that  Section  40,  Article  IV  of  the  Mis- 
souri Constitution,  supra,  has  no  application  to  the  facts 
presented  for  the  obvious  reason  that  the  Legislature  has 
finally  adjourned. 

We  find  no  constitutional  or  statutory  provisions 
prescribing  the  time  allowed  the  governor  to  pass  upon 
legislation  presented  to  him  after  final  adjournment  of 
the  Legislature.  Absent  such  provisions,  we  must  look 
to  the  language  of  the  constitutional  provisions  dealing 
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with  the  same  subject  matter  In  order  to  determine  whether 
we  can  discover  the  Intent  and  purpose  of  the  framers  of 
the  Constitution.  Graves  v.  Furcell,  337  Mo,  574,  85  S.  W. 

(2d)  543. 

By  falling  to  declare  the  time  allowed  the  governor 
for  passing  upon  legislation  presented  to  him  after  final 
adjournment,  the  constitutional  framers  evidently  contem- 
plated by  Section  12,  Article  V,  supra,  that  all  legislation 
would  be  presented  to  the  governor  at  least  before  final 
adjournment  of  the  Legislature,  inasmuch,  however,  as  they 
set  a maximum  of  thirty  days  for  all  legislative  matters 
presented  to  him  within  the  closing  days  of  the  Legislature, 
we  believe  it  was  their  Intention  that  thirty  days  be  the 
maximum  time  allotted  to  the  governor  under  any  circumstances 
for  consideration  of  legislation. 

We  are,  therefore,  of  the  opinion  that  the  governor 
has  thirty  days  after  final  adjournment  of  the  General  As- 
sembly to  act  upon  legislation  presented  him  after  said 
final  adjournment. 


APPROVED! 


Respectfully  submitted 


MAX  WASSERMAN 

Assistant  Attorney  General 


VANL  C.  THT&LO  1 

(Acting)  Attorney  General 


MYY : DA 


APPROPRIATIONS:  Section  5 of  House  Bill  No.  556  valid. 


July  22,  1941 


Honorable  Forrest  C,  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


FILED 


Dear  Governor: 


In  reply  to  your  request  for  an  opinion  with  reference 
to  Section  5 of  House  Bill  No.  556,  appropriating  certain 
moneys  for  the  payment  of  aid  to  dependent  children,  we 
respectfully  submit  the  following. 

Section  5 of  House  Bill  No.  556  appropriates  Four 
Million  Five  Hundred  Thousand  dollars  ($4,500,000*00)  out 
of  the  state  treasury,  chargeable  to  th,e  general  revenue  funds 
for  the  payment  of  aid  to  dependent  children*  The  federal 
Government  matches  the  state  funds  dollar  for  dollar,  and 
Section  5 of  House  Bill  No.  556  purports  to  appropriate  the 
Federal  Funds  for  that  purpose.  Section  5 is  as  follows: 


"Section  5,  Federal  aid  to  dependent 
children.  The  State  Social  Security 
Commission  shall  have  power  to  receive 
and  disburse  all  allotments  and  contri- 
butions of  funds  from  the  Federal  Govern- 
ment for  the  benefit  of  citizens  and 
residents  in  the  State  of  Missouri  en- 
titled under  the  provisions  of  the  Aid 
to  Dependent  Children  to  participate  in 
the  distribution  of  any  funds  under  rules 
and  regulations  as  may  be  prescribed  by 
Federal  authority  for  the  allotment  and 
distribution  of  such  funds,  and  should 
said  Commission  be  required  by  any  law 
of  this  State,  or  new  rule  or  regulations 
of  the  Federal  authorities  to  deposit  any 
such  funds  in  the  State  Treasury,  then, 
and  in  that  event  all  such  funds  so  de- 
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posited  In  the  State  1'reasury  shall  stand, 
and  are  hereby  appropriated  to  said  Commis- 
sion to  be  used  and  applied  in  the  manner 
and  for  the  purposes  set  forth  in  an  Act 
passed  by  the  59th  General  Assembly— 1957 
1 Laws  of  Missouri,  pages  467  to  478  inclu- 
sive, and  as  amended  by  the  Acts  of  the 
60th  General  Assembly,  and  in  accordance 
with  the  rules  and  regulations  of  the 
Federal  authority  under  which  funds  may  be 
deposited  in  the  State  treasury.  The  State- 
Auditor  is  hereby  authorized  and  directed 
to  pay  such  funds  on  order  of  the  State 
Commission  for  the  purposes  for  which  the 
same  were  deposited,  and  for  said  purposes, 
there  is  hereby  deposited  in  the  State 
Treasury,  coming  from  any  allotments  or 
contribution:  from  the  Federal  Government 
during  the  period  beginning  January  1,  1941 
and  ending  December  31,  1948  the  sum  of 
Three  Million  Five  Hundred  Thousand  Dollars 
($3,500,000.00),  or  so  much  thereof  as  may 
be  necessary  for  said  purposes?  the  amounts 
hereby  appropriated  being  in  addition  to 
the  appropriations  made  by  Section  1 of 
this  Act." 


Article  IV,  Section  43  of  the  Missouri  Constitution 
provides* 

"All  revenue  collected  and  moneys  re- 
ceived by  the  State  from  any  source  what- 
soever shall  go  into  the  treasury,  and 
the  General  Assembly  shall  have  no  power 
to  divert  the  same,  or  to  permit  money 
to  be  drawn  from  the  treasury,  except 
in  pursuance  of  regular  appropriations 
made  by  law,  # # * # * * # # # 

(Underscoring  ours*) 


Article  X,  Section  19  of  the  Missouri  Constitution 
provides  t 
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®*  * # every  such  law*  making  a new 
appropriation*  or  continuing  or  reviving 
an  appropriation*  ahall  distinctly  specify 
the  sum  appropriated,  and  the  object  to 
which  it  JLs  to  be  applied!  and  it  ahall 
not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object*  4fw 

(Underscoring  ours.) 


The  first  of  the  above  constitutional  provisions  clearly 
requires  that  all  money  received  by  the  State*  from  any  source 
whatsoever,  shall  go  into  the  treasury.  These  Federal  funds 
are  certainly  money  received  by  the  State  and  the  constitutional 
provisions  should  set  at  rest  the  doubt  which  the  legislature 
seemed  to  have  entertained  concerning  where  this  money  should 
be  deposited.  Section  5,  supra*  however*  requires  it  be  de- 
posited in  the  state  treasury  if  the  same  should  be  required  by 
any  law  of  this  State.  Article  IV*  Section  43*  makes  that  re- 
quirement, and  therefore*  all  funds  received  by  the  Federal 
Government  for  the  participation  in  the* State’s  aid  for  dependent 
children  program  must  be  deposited  in  the  treasury. 

The  second  constitutional  provision*  above  cited,  re- 
quires that  an  appropriation  act  "shall  distinctly  specify  the 
sum .appropriated  and  the  object  to  which  it  is  to  be  applied.” 

It  will  be  noted  that  Section  5*  supra*  bears  an  opening  state- 
ment as  follows*  "Federal  aid  to  dependent  children."  This 
section  title  was  placed  there  by  the  Legislature. 

This  section  purports  to  authorise  the  State  Social  Se- 
curity Commission  to  receive  and  disburse  all  funds  received 
by  the  state  from  the  Federal  Government  for  the  benefit  of 
the  citizens  and  residents  ton  this  state  for  the  purpose  of 
providing  aid  to  dependent  children.  Said  section  then,  in 
line  12*  provides  "all  such  f lands  # * # * * shall  s tand  and 
are  appropriated  to  said  Commission."  We  think  that  the  title 
of  Section  5,  when  considered  in  connection  with  reference  made 
in  line  6 of  "aid  to  dependent  children"  sufficiently  specific# 
the  object  of  this  appropriation*  In  that  It  is  for  the  purpose 
of  making  payments  to  dependent  children  as  provided  under  the 
laws  of  this  state.  This  purpose  can  be  gleaned  without  re- 
sorting to  the  further  specifications  by  reference  to  another 
law  in  lines  15*  16  and  17  of  Section  5,  and  therefore,  that 
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portion  of  Article  X,  Section  19  of  the  Constitution,  wherein 
tb  Is  provided  that  "It  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  (the)  # * •»  object"  of  an  appropriation,  does 
not  cause  Section  5 to  be  wholly  void*  It  is  a familiar  rule 
that  even  though  a portion  of  an  act  Is  void,  if  enough  remain 
to  carry  out  the  purpose  of  the  Legislature,  then  that  remainder 
will  be  held  valid*  Leaving  out  the  reference  to  other  laws  to 
ascertain  the  object  of  the  appropriation,  there  remains  a 
sufficient  specification  of  the  object  to  which  the  appropria- 
tion is  to  be  applied  and  we  therefore  think  Section  5 is 
sufficient  In  this  respect. 

As  pointed  out  above.  Article  X,  Section  19  of  the  Con- 
stitution requires  that  an  appropriation  act  should  distinctly 
specify  the  sum  appropriated,  and  It  will  be  noted  that  Section 
5 contains  no  reference  to  any  definite  sum  of  money  except  the 
figure  of  $3,500,000*00,  provided  in  line  28  thereof.  However, 
that  figure  Is  not  set  out  as  an  amount  appropriated,  That 
figure  Is  used  in  connection  with  authorizing  and  directing 
the  State  Auditor  to  pay  over  certain  funds  to  the  State  Social 
Security  Commission,  and  purports  to  deposit  $5, 500, 000*00  In 
the  state  treasury  in  order  that  the  auditor  can  make  such 
payments* 

Section  9414,  R*  S,  Missouri,  1939,  provides  the  authority 
and  duty  of  the  auditor  with  respect  to  drawing  his  warrant  in 
payment  of  allotments  made  to  dependent  children*  Section  9415 
provides  that  the  special  fund  In  the  treasury  for  payment  of 
this  aid  shall  "consist  of  moneys  appropriated  bv  the  state,  and 
such  moneys  as  may  be  received  from  the  Federal  Government  * * 
Since  there  is  no  limitation  fixed,  this  latter  provision  must 
necessarily  Include  all  Federal  funds*  *heae  statutes  cannot 
be  changed  by  an  appropriation  act  and  therefore  that  portion 
of  Section  5 purporting  to  authorize  the  auditor  to  do  certain 
things  and  only  directing  the  deposit  of  $3,500,000*00  of  Federal 
funds  In  the  treasury  for  the  purpose  of  aid  to  dependent  children 
Is  void*  State  ex  rel*  v.  Smith,  75  S*  W*  (2d)  828  (Mo,  Sup*) 

This  view,  then,  leaves  the  appropriation  act  specifying 
the  object  of  the  appropriation  and  appropriating  "all  such  funds, 
that  is,  the  funds  received  from  the  Federal  Government*  This 
question  remains  as  to  whether  or  not  the  language  "all  such  funds 
is  in  compliance  with  the  Constitution,  which  requires  the  act 
"to  distinctly  specify  the  sum  appropriated," 
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In  State  ex  rel*  Tooraey  v,  State  Board  of  Examiners, 

238  f * 316  (Mont,)  the  appropriation  wac  for  a "sufficient 
amount  to  meet  the  principal  and  interest  payments"  on  certain 
bonds*  It  was  contended  that  such  was  not^  a "specific”  appro- 
priation as  was  required  by  the  Constitution,  The  court  ruled 
against  this,  saying  1*  c*  32 It 


"The  rule  that  *that  is  certain  which 
can  be  made  certain*  applies  to  appro- 
priations," 


In  59  C,  J,,  p*  250,  Section  389,  we  find  this,  with 
reference  to  the  need  of  an  appropriation  to  state  a specific 
amount  t 


"Even  where  a specification  of  the 
amount  is  required,  it  is  not  essential 
or  vital  to  an  appropriation  that  It 
should  be  for  an  amount  definitely  a as- 
certained prior  to  the  appropriation} 
and  an  appropriation,  the  amount  of 
which  will  be  made  certain  by  a mere 
mathematical  computation.  If  the  pro- 
visions of  the  act  are  carried  into  ef- 
fect, sufficiently  complies  with  this 
requirement.  Where  such  a requirement 
is  recognised.  If  there  is  no  constitu- 
tional provision  requiring  the  fixing 
of  a maximum  in  dollars  and  cents,  an 
appropriation  may  be  valid  when  Its  amount 
is  to  be  ascertained  in  the  future  from  the 
collection  of  the  revenue}  but  it  cannot 
be  when  it  is  to  be  ascertained  only  by 
the  requisitions  which  may  be  made  by 
the  recipients," 


The  amount  of  money  received  from  the  Federal  Government 
is  certain,  because  It  is  capable  of  being  ascertained.  That 
la  all  that  Is  required. 
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Section  5 is  therefore  sufficient  by  only  considering 
that  portion  of  the  section  down  to  the  word  "Commission"  in 
line  -14*.  All  the  rest  may  be  disregarded  as  contrary  to  the 
Constitution  and  statutes*. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 


W.  0.  JACKSON 

Assistant  Attorney  General 


AEi ROVED: 


ROY  McKI^RidK 
Attorney  General 
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TAXATIONS 


Mode  of  apportioning  for  taxation  the  valuation 
of  the  distributable  property  of  telephone, 
telegraph,  electric  power  and  light  companies 
and  electric  transmission  lines. 


July  30,  1941 


t 


State  Board  of  Equalization 
Jefferson  City,  Missouri 


Gentlemens 


This  is  in  reply  to  your  request  of  recent  date 
wherein  yoni  request  an  opinion  from  this  department  on 
the  mode  of  apportioning  for  taxation  the  valuation  of 
the  distributable  property  of  telephone,  telegraph, 
electric  power  and  light  companies  and  electric  trans- 
mission lines  among  the  counties,  municipal  townships, 
cities  or  incorporated  towns  In  this  state* 

On  this  question  we  find  that  Section  11295  R.  5. 

Mo.  1959  provides  In  substance  that  all  property,  real 
and  personal,  of  telephone  and  telegraph  companies 
shall  be  Subject  to  taxation,  and  that  the  taxes  levied 
thereon  sfcjall  be  collected  In  the  manner  provided  by 
law  for  thfe  taxation  of  railroad  companies,  and  the 
county  coup t s and  county  and  state  boards  of  equalization 
are  required  to  perform  the  same  duties  and  are  given 
the  same  dowers  In  assessing,  equalizing  and  adjusting 
taxes  on  tihe  property 'of  telephone  and  telegraph  com- 
panies as  said  courts  and  boards  of  equalization  have 
in  assessing,  equalizing  and  adjusting  taxes  on  railroad 
property,  and  the  president  or  chief  officer  of  such 
telephone  and  telegraph  companies  is  required  to  r ender 
statements  of  the  property  of  such  companies  in  like 
manner  as  the  president  or  chief  officer  of  railroads 
is  required  to  render  for  the  taxation  of  railroad  proper- 
ty. 

Section  11253,  R.  S*  Mo.  1939,  requires  the  Board 
of  Equalization  of  Missouri  to  apportion  the  aggregate 
value  of  all  distributable  property  of  railroads  to 
each  county,  municipal  township,  city,  or  incorporated 
town  in  which  said  railroad  Is  located,  "according  to 
the  number  of  miles  of  such  road  completed  in  such  county, 
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municipal  township,  city,  or  incorporated  town  shall  bear 
to  the  whole  length  of  such  road  in  this  state. " 

After  the  State  Tax  Commission  has  placed  a valuation 
on  the  diet rlbut able  property  of  a railroad  company,  subject 
to  the  approval  of  the  State  Board  of  Equalization,  it  then 
becomes  the  duty  of  the  State  Board  of  Equalization  to 
apportion  this  valuation  among  the  various  political  sub- 
divisions of  the  state,  in  accordance  with  Section  11253* 

In  making  this  apportionment  of  the  total  value,  the  State 
Board  of  Equalization  has  no  discretion.  It  must  follow 
the  rule.  It  performs  a ministerial  duty  as  expressed 
by  the  court  in  State  ex  rel.  Union  Electric  Eight  and 
Power  Company  vs.  Baker,  et  al,  293  S.  W.  l.c.  404i 

"In  State  ex  rel.  vs.  Railroads,  215  Mo. 

479,  local  citation  494,  114  S.  Y/»  956, 
we  referred  to  this  as  the  ‘mileage  rule' 
for  assessment  of  railroad  property  by 
the  state  board  Of  equalization.  It  was 
first  promulgated  as  Section  8 of  the 
original  act,  passed  In  1871,  entitled, 

‘An  Act  to  provide  for  a uniform  system 
of  assessing  and  collecting  taxes  on 
Railroads  * (Laws  of  Missouri  1B71,  pp 
56-59),  and  is  clearly  part  and  parcel 
of  ‘this  scheme  for  the  assessment  of 
distributable  railroad  property, 1 so 
called  in  State  ex  rel.  vs.  Stone,  119 
Mo.  668,  local  citation  677,  25  S.  W.  211,  213. 

The  apportionment  here  contemplated  was  not 
in  the  nature  of  a,  power  conferred  upon  the 
board  of  equalization,  ‘bub  rather  a ministerial 
clerical  duty  required  oT" that  body  before  the 
record  of  "its  proceedings  should  be  filed 
with  the  State  Auditor.  It  seemingly  marked 
the  completion  of  the  assessment.  3 Cooley 
on  Taxation  (4th  Ed.)  Sec.  1171."  (Under- 
scoring ours) 


The  rule  for  the  apportioning  the  valuation  of  the 
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distributable  property  of  railroads  has  been  stated  In 
State  ex  rel  Murphy  vs.  Stone  119  Mo.  668.  In  that  case 
Jackson  County  sought  by  a mandamus  action  to  compel 
the  State  Board  of  Equalization  to  add  the  length  of 
the  aide  tracks  to  the  main  lines  of  the  railroads  for 
the  purpose  of  apportionment  of  taxes  under  what  is  now 
Section  1123S  R.  S.  Mo.  1939.  The  question  of  apportion- 
ment was  squarely  before  the  court  in  that  proceeding. 

The  petition  of  the  plaintiff  was  dismissed  and  the  court 
in  decisive  language  held  that  for  the  purpose  of  appor- 
tionment only  the  main  line  of  the  railroad,  consisting 
of  all  the  elements  of  distributable  railroad  property 
between  terminal  points,  is  to  be  considered*  This  case 
which  was  decided  In  1893  settled  the  method  and  defined 
the  rule  for  the  apportionment  of  taxes  on  railroad 
property  and  it  has  been  followed  by  the  State  Board  of 
Equalization  to  this  time. 

The  Attorney  General,  In  his  brief  In  that  case,  at 
l.c.  669,  stated! 


" # Therjs  can  be  but  one  way  to  arrive 

at  the  length  of  a railroad.  It  Is  the 
distance  between  the  terminal  points  * 
There  may  be .a  double  track  one-half  of 
the  way  anp  Innumerable  aide  tracks  or 
sidings,  bfit  the  length  of  the  road  remains 
the  same,  Whether  there  Is  one  track  or 
a dozen*  That  these  double  tracks  or 
sidings  seirve  to  enhance  the  value  of  the 
road  cannot  be  doubted  but  they  do  not 
Increase  Its  length*  * * * " 


At  l.c*  676,  the  court,  in  speaking  of  the  manner  of 
assessing  railroads  and  apportioning  the  value  to  the  several 
municipalities,  said! 


'’After  the  board  has  ascertained  the  value 
of  this  thing  made  up  of  tracks,  depots*  water 
tanks,  turntables,  rolling  stock,  etc*,  known 
in  common  parlance,  and  denominated  in  this 
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statute  as  a railroad,  they  are  to  appor- 
tion that  value  among  the  several  munici- 
palities of  the  state,  in  which  any  part 
of  this  whole  thing  is  located  hy  a certain 
standard  in  length  - a mile  - a mile  of 
what?  There  can  he  hut  one  answer « A mile 
of  that  thing  calXed  a railroad,  made  up  of  the 
items  mentioned,  in  Section  7718,  " the  value 
at'  wEicET  as  a whole  is  to  he  apportioned  for 
such  purpose.  The  number  of  miles  of  the 
railroad  In  this  state,  or  within  any  municipal 
subdivisions  thereof  is  not  to  he  measured 
hy  the  length  of  its  main  tracks  or  of  its 
main  track  and  aide  tracks  combined,  any  more 
than  it  is  to  be  measured  hy  the  combined 
length  of  its  main  tracks,  side  tracks, 
rolling  stock  and  the  other  property  which 
go  to  make  up  the  road  value  to  he  appor- 
tioned. It  is^  the  length  of  the  whole  thing, 
a railroad,  which  these  several  constituents, 

Tn  place , go  to  make  up  that  i's'  to  he  measured. 
Xts  length  between  its  terminal  points  in  this 
state,  and  its  length  in  the  several  municipal 
subdivisions  of  the  state  la  to  he  ascertained, 
and  its  value  apportioned  to  each  of  said 
municipalitlea  in  the  ratio  that  its  length 
in  the  municipality  hears  to  its  whole  length 
in  the  state.  This  is  the  obvious  meaning 
of  the  statute,  and  the  construction  that  has 
-been  placed  upon  it  hy  the  hoard  of  equalization 
from  the  beginning. " 


This  rule  is  also  stated  in  Vol. .61,  C.  J.,  page  696l 


"Where  the  amount  of  a tax  against  a railroad 
company  is  to  he  based  upon  the  number  of 
miles  of  its  road,  or  on  the  average  valua- 
tion per  mile,  the  mileage  of  ’second  tracks,*  or 
additional  tracks,  more  than  one,  laid  in  the 
same  right-of-way,  is  not  to  he  taken  into 
account  but  only  the  mileage  of  the  line  as  a 
whole." 
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The  rule  of  the  Stone  case,  supra,  was  reaffirmed 
by  the  Supreme  Court  en  banc  in  the  recent  case  of  State 
ex  rel.  St,  Louis  County  vs,  Evans,  et  al,  139  S.  W.  (2nd) 
l.c.  970,  decided  in  1940,  in  which  the  court  said» 


"In  determining  the  length  of  the  road 
for  the  purpose  of  apportionment,  only 
the  length  of  its  main  track  is  to  be 
considered.  State  ex  rel,  Murphy  et  al 
vs.  Stone  et  al,  119  Mo*  668,  25  S,  W, 
211," 


In  the  case  of  State  ex  rel  Union  Electric  Light 
and  Power  Company  vs.  Baker,  293  Southwestern  399,  the 
relator  sought  by  certiorari  proceedings  to  quash  the 
record  and  Judgment  of  the  State  ^ax  Commission  and  the 
State  Board  of  Equalisation,  alleging  that  the  assessment 
of  the  company  under  the  then  recently ‘amended  Section 
11296  which  added  electric  power  and  light  companies  to 
those  utilities  whose  taxation  came  under  the  provision# 
of  the  railroad  law,  was  unauthorised,  unjust,  illegal 
and  without  authority  and  beyond  the  jurisdiction  of  the 
State  Board,  The  relator  further  alleged  that  the  taxation 
system  was  impracticable  and  unworkable  and  eet  forth  no 
specific  mode  of  taxing  the  various  classes  of  property 
that  go  to  make  up  an  electric  power  and  light  company. 

The  court  denied  the  writ  of  certiorari,  holding  that  there 
were  common  characteristics  of  railroad  and  power  and  light 
property  in  traversing  the  various  political  subdivisions 
of  tiie  State  and  that  the  assessment  of  power  and  light 
companies  could  be  applied  to  the  railroad  law  by  analogy. 
While  the  court  in  its  opinion  used  the  expression  "wire 
mileage  basis,”  the  question  of  method  or  rule  of  allocation 
was  not  an  issue. 

It  la  apparent  from  the  pleadings  and  opinion  in  the 
Baker  case  that  the  parties  did  not  have  in  mind  the  dis- 
tinction between  a wire  mileage  theory  and  the  pole  line 
theory.  At  l.c.  400,  in  the  Baker  case,-  supra,  the  relator** 
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petition  is  quoted  aa  follows: 


" * # respondents  , *.*•  apportioned 
said  assessed  valuation  to  several 
counties  aforesaid  and  to  the  City 
of  St*  Louis  according  to  the  wire 
mileage  basis,  apportioning  to  each 
such  subdivision  such  part  of  the 
entire  valuation  as  the  number  of 
miles  of  transmission  line  within 
such  subdivision  bore  to  the  entire 
mileage  of  the  relator's  system  within 
the  State  of  Missouri*’* 


In  the  Baker  case,  the  court  found  common  character- 
istics and  analogous  properties  as  between  electrlo  power 
and  light  companies  and  railroad  companies  as  expressed 
at  l,c.  403: 


’’The  business  of  generating  and  distribu- 
ting light,  heat  and  power  bj  trans- 
mission lines  and  their  necessary  appurten- 
ances ATas  the  same  inherent  characteristic 
of  traversing  counties,  municipal  townships, 
and  Incorporated  cities,  towns,  and  villages, 
and  when  the  statute  requires  its  president 
or  other  chief  officer  to  render  a statement 
of  its  property  "in  like  manner"  as  a railroad 
president  or  chief  officer,  we  think  he  should 
be  guided  by  this  same  distinction  udiich  we 
have  heretofore  recognized  as  controlling  in 
the  return  of  railroad  property*"  (Underscoring 
burs ) 


In  this  case,  in  discussing  the  common  characteristics 
and  analogous  properties  of  electric  power  and  light  companies 
and  railroad  companies,  the  court  found  that  miles  of  right- 
of-way  with  poles,  cross  arms  and  wires  were  comparative 
to  miles  of  railroad  consisting  of  right-of-way  tracks,  ties, 
etc*  As  expressed  at  l*c.  402: 
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"Now,  it  may  be  .that  relator,  an 
electric  power  and  light  company 
engaged  in  the  buaineae  of  generating 
and  distributing  light,  heat,  and  power 
as  a public  utility,  operates  no 
locomotive  engines  with  freight  or 
passenger  cars,  and  neither  owns, 
uses,  nor  leases  any  roads,  double  or 
side  tracks,  depots,  water  tanks  or 
turntables,  engines  or  cars  of  any 
kind,  but  the  very  nature  of  its 
business  requires  it  to  own,  use,  or 
lease  many  miles  of  right-of-way  with 
poles,  cross  arms,  wires  and  other 
facilities  and  equipment  located 
thereon  and  thereover 


From  the  foregoing  it  will  be  se$n  that  the  rule 
for  apportioning  the  valuation  of  the  distributable 
property  of  railroad  companies  among  the  various  political 
subdivisions  of  the  State  has  been  definitely  established 
by  the  Stone  oaae  and  has  been  and  is  now  the  settled  law 
in  this  State.  That  rule  is  that  only  the  main  line  of 
a road  between  terminal  points  can  be  considered  for 
apportionment  regardless  of  the  number  of  tracks  that  may 
be  along  the  right-of-way  of  such  line.- 

Section  11295  R.  S.  Mo.  1939  provides  that  telephone, 
telegraph  and  electric  power  and  light  companies  are  to 
be  taxed  in  the  same  manner,  and  the  boards  of  equalization 
have  the  same  powers  and  the  companies  are  required  to 
report  in  the  same  manner  as  are  railroad  companies.  In 
the  Baker  case,  supra,  the  court  found  that  miles  of  right- 
of-way  with  poles,  cross  arms,  wires  and  other  facilities 
and  equipment  located  thereon  have  the  same  common  character- 
istics as  miles  of  railroad  and  a logical  inference  and 
conclusion  is  that  miles  of  wire  can  no  more  be  used  for 
allocation  purposes  than  miles  of  single  track  with  respect 
to  railroads,  but  that  miles  of  transmission  and  distribution 
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lines  complete  with  all  the  accessories  and  appurtenances 
thereto  which  includes  all  of  the  distributable  property 
of  such  lines  between  certain  termini  are  the  unit  for 
apportioning  values  of  telegraph,  telephone  and  electric 
power  and  light  companies  among  the  various  political 
subdivisions  of  the  State. 


CONCLUSION 


Prom  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  state  taxing  authorities  in  apportioning 
the  valuation  of  wire  utility  companies  for  taxation  should 
apportion  the  valuation  of  the  distributable  property  of 
such  companies  among  the  counties,  municipal  townships, 
cities  or  incorporated  towns  in  the  state  on  a trench  or 
pole  mile  basis,  viz.,  the  value  of  the  distributable 
property  of  said  company  shall  be  apportioned  to  each  county, 
municipal  township,  city  or  incorporated  town  in  the 
proportion  that  the  total  trench  or  pole  miles  of  the 
company  in  such  county,  township,  city  or  town  bear  to 
the  total  trench  or  pole  miles  of  the  company  in  the  state 
without  regard  to  the  number  of  lines,  wires,  cables, 
trencheB  or  poles  which  may  lie  adjacent  or  parallel  within 
such  county,  township,  city  or  town. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


VAilL  C.  THURLO 

(Acting)  Attorney  General 

TVVBsRT 


GOVERNOR:  Time  within  which,  to  approve  or  disapprove  bill's 
in  his  hands  at  the  time  of  adjourment  of  the 
Sixty-first  General  Assembly. 
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Honorable  Forrest  C,  Donnell 
Governor  of  the  State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Governor  Donnells 


The  Senate  Journal  of  the  proceedings  had  on  July 
12,  1941,  the  one  hundred  thirty-third  legislative  day 
of  the  Senate,  reflects  the  following: 


"Senator  Searcy  moved  that,  under 
the  terms  of  House  Concurrent 
Resolution  No.  27,  the  hour  of  ad- 
journment having  arrived,  the  61st 
General  Assembly  do  now  ’adjourn 
sine  die, 

"Which  motion  prevailed. 

"The  President  declared  the  Senate 
of  the  61st  General  Assembly,  convened 
In  regular  session  on  January  8,  1941, 
adjourned  sine  die. 


Frank  G.  Harris, 

President  of  Senate 

R.  E.  L,  Marrs, 

Secretary  of  Senate." 


The  House  Journal  of  the  proceedings  had  on  July 
12,  1941,  the  one  hundred  thirty-seventh  legislative  day 
of  the  House, re fleets  the  following: 


\ \ 
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"Mr.  Lauf  moved , that  under  the  terms 
of  the  resolution*  the  hour  of  adjourn- 
ment having  arrived,  the  Sixty-First 
General  Assembly  do  how  adjourn  sine 
die • 

"Which  motion  prevailed* 

"The  Speaker  declared  the  House  of 
Representatives  of  the  Sixty-First 
General  Assembly*  convened  in  regular 
session  on  January  8*  1941,  adjourned 
sine  die* 


Morris  E*  Osburn* 

Speaker  of  the  House 

Joseph  A*  Bauer* 

Chief  Clerk*" 


It  ia  clear  from  the  above  recitals,  which  are  conclu- 
sive (Cox  v*  Mignery  & Co*,  126  Mo*  App.,  1*  c*  679;  59 
C,  J*,  Sec*  198,  p.  634),  that  the  Sixty-first  General 
Assembly  adjourned  sine  die,  July  12,  1941* 

On  this  day  you  advise  that  certain  bills  were  in 
your  hands  for  approval  or  disapproval,  said  bills  having 
been  placed  with  you  within  the  ten  days  preceding  adjourn- 
ment and  which  had  not  been  approved  or  disapproved  on 
July  12,  1941*  In  view  of  this,  you  ask  when  the  time  will 
expire  within  which  you  may  approve  or  disapprove  any  such 
bills* 

Article  V*  Section  12,  of  the  Constitution  of  1875 
Is  as  follows; 


"The  Governor  shall  consider  all  bills 
and  joint  resolutions,  which,  having 
been  passed  by  both  houses  of  the 
General  Assembly,  shall  be  presented 
to  him.  He  shall,  within  ten  days 
after  the  same  shall  have  been  presented 
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to  him,  return  to  the  house  In  which 
they  respectively  originated,  all  such 
hills  and  joint  resolutions,  with  his 
approval  indorsed  therson,  or  accompanied 
by  his  objections t Provided,  That  if 
the  General  Assembly  shall  finally 
adjourn  within  ten  days  after  such 
presentation,  the  Governor  may,  within 
thirty  days  thereafter,  return  such 
bills  and  resolutions  to  the  office 
of  the  Secretary  of  State,  with  his 
approval  or  reasons  for  disapproval.” 


Only  that  part  of  the  section  following  the  proviso 
is  pertinent  to  this  question,  and  our  research  does  not 
disclose  any  ease  in  this  state  which  has  dealt  with  the 
above  provision.  However,  the  Constitution  of  1865  contained 
a similar  provision.  Article  V,  Section  9,  of  the  Constitution 
of  1865  is  as  follows: 


”nvery  bill  which  shall  have  been  passed 
by  both  houses  of  the  general  assembly 
before  it  becomes  a law,  shall  be  present- 
ed to  the  governor  for  his  approbation. 

If  he  approve,  he  shall  sign  it;  if  not, 
he  shall  return  it,  with  his  objections, 
to  the  house  in  which  it  shall  have  ori- 
ginated; and  the  house  shall  cause  the 
objections  to  be  entered  at  large  on  its 
journals,  arid  shall  rjroceed  to  reconsider 
the  bill.  After  such  reconsideration. 

If  a majority  of  all  members  elected  to 
that  house  shall  agree  to  pass  the  same, 
it  shall  be  sent,  together  with  the  ob- 
jections, to  the  other  house,  by  which 
it  shall,  in  like  manner,  be  reconsidered; 
and  if  approved  by  a majority  of  all  the 
members  elected  to  that  house.  It  shall 
become  a law.  In  all  such  cases  the 
votes  of  both  houses  shall  be  taken  by 
yeas  and  nays,  and  the  names  of  the 
members  voting  for  and  against  the  bill 
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shall  be  entered  on  the  journals  of  each 
house  respectively.  If  any  bill  shall 
not  be  returned  by  the  governor  within 
ten  days,  (Sundays  excepted)  after  It 
shall  have  been  presented  to  Jaim,  the 
sane  shall  become  a law,  in  like  manner 
as  if  the  governor  .had  signed  it,  unless 
the  general  assembly,  by  its  adjournment 
shall  prevent  its  return?  in  which  case 
it  shall  not  become  a law,  unless  the 
governor,  after  such  adjournment,  and 
within  ten  days  after  the  bill  was  pre- 
sented to  him  (Sundays  excepted),  shall 
sign  and  deposit  the  same  in  the  office 
of  the  secretary  of  state?  in  which 
case  it  shall  become  a law,  in  like  manner 
as  if  it  had  been  signed  by  him  during  the 
session  of  the  general  assembly*" 


Beaudesnv.  The  City  of  Cape  Girardeau,  71  Mo*  392, 
was  an  action  for  damages  resulting  from  the  obstruction 
of  a highway  by  the  City  of  Cape  Girardeau*  That  action 
to  some  extent  depended  on  whether  thte  obstruction  was 
within  or  without  the  city  limits  of  Cape  Girardeau*  The 
proof  on  this  question  consisted  of  the  Journal  of  the 
Senate  at  the  1875  Session  showing  the  date  upon  which 
the  Governor  vetoed  a certain  bill,  changing  the  corporate 
limits  of  said  city,  jffhich  bill  would  have  excluded  from 
the  corporate  limits  the  highway  in  question*  It  was 
contended  by  the  defendant  city  that  said  bill  was  not 
returned  by  the  Governor  within  the  ten  days  allowed,  and 
that,  therefore,  it  became  a law  without  his  signature. 

In  commenting  on  the  validity  of  this  veto,  the  court 
stated,  1.  c,  397s 


"The  bill  was  presented  to  the  governor 
on  the  5th  day  of  February,  1875,  and 
was  returned  with  his  veto  on  the  17th 
day  of  February*  Wot  counting  the  two 
Sundays  which  intervened  betv/een  these 
periods,  they  being  expressly  exeepted 
by  the  constitution  from  being  counted. 
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and  applying  the  rule  of  excluding  the 
first  and  including  the  last  day,  as 
laid  down  in  the  cases  of  Reynolds  v. 
is.,  K.  Sc  T.  K.  R.  Co#,  64  Mo#  70,  and 
Hahn  v.~~Dlerkes,  sT~ Mo*  574,  the  veto^ 
of  the  governor  was  returned  within  the 
time  required  by  the  constitution,  * w 
* •»  M 


This  case  deals  with  that  part  of  the  1865  Consti- 
tution that  is  comparable  to  the  second  sentence  of 
Article  V,  Section* 12,  of  the  1875  Constitution,  but  we 
see  no  reason  why  the  method  laid  down  as  to  the  computation 
of  time  under  that  provision  should  not  apply  to  the  pro- 
vision in  question  here.  The  rule  laid  down  in  Beaudean 
v.  The  City  of  Cape  Girardeau  is  that  followed  in  numerous 
other  jurisdictions  as  may  be  seen  by  reference  to  the 
annotation  appearing  in  54  A#  L.  R.  539,  et  seq# 


Applying  the  above  rule,  we  see  that  by  excluding 
July  12th,  the  thirty  day  period  allowed  expires  at  the 
end  of  the  day  of  August  11,  1941.  It  is  therefore  our 
opinion  that  on  bills  passed  by  the  Sijtty-first  General 
Assembly,  which  were  in  the  hands  of  the  Governor  and 
not  yet  approved  or  disapproved  on  the  date  of  adjournment, 
the  time  in  which  the  Governor  may  act  with  reference  to 
giving  his  approval  or  disapproval  expires  August  11,  194», 
at  midnight • 


Respectfully  submitted. 


APPROVED  * 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 
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GOVERNOR : In  the  absence  of  a protest  as  contemplated. 

by  Art.  V,  Sec.  37,  presumption  is  that  bill 
was  not  amended  on  passage  so  as  to  change 
its  original  purpose,  which  presumption  is 
conclusive;  the  amendment  made  by  Senate 
to  II.  B.  431,  does  not  change  Its  original 
purpose . 

August  11,  1941 


Hon,  Forrest  0.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor : 

You  have  presented  the  following  for  our  opinions 


"House  Bill  431  originated  in  the  House 
of  Representatives  as  an  Act  to  define 
certain  terms  as  used  in  Section  5720, 

R.  S.  Mo.  1939.  After  its  passage  by 
the  House  of  Representatives,  the  Bill 
was  amended  in  the  Senate  to*in elude 
the  exemption  from  regulation  by  the 
Public  Service  Commission  of  Interstate 
busses  and  trucks  operating  in  the 
state  only  in  border*  cities. 

"There  Is  here  attached  the  House  Bill 
as  introduced  and  passed  by  the  House 
of  Representatives,  the  Senate  amend- 
ments thereto,  the  truly  agreed  to  and 
finally  passed  Bill,  and  a copy  of  the 
protest  of  Representative  H.  P.  Lauf  that 
was  attached  to  the  Bill  when  presented 
to  the  Governor.  Apparently  Senator 
Donnelly  protested  the  Bill  in  the 
Senate.  Gee  page  1384  of  the  Senate 
Journal  for  Thursday,  July  10,  1941. 

"The  question  arises  as  to  whether 
the  Bill,  as  finally  passed,  violates 
Section  25  of  Article-  XV  of  the  Consti- 
tution. " 
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Section  25  of  Article  IV  of  the  Constitution  Is 
as  follows* 


"No  law  shall  he  passed  except  by  bill, 
and  no  bill  shall  be  so  amended  in  its 
passage  through  either  house  as  to 
change  Its  original  purposed " 


Section  37  of  Article  Iv  pertains  to  the  signing 
of  bills  by  the  presiding  officer  of  each  house  and 
provides in  part,!  as  follows* 

* # If  In  either  house  any  member 

shall  object  that  any  substitution,  omission 
or  insertion  has  occurred,  so  that  the  bill 
proposed  to  be  signed  is  not  the  same  in 
substance  and  form  as  when  considered  and 
passed  by  the  house,  or  that  any  particular 
clause  of  this  article  of  the  Constitution 
has  been  violated  in  its  passage,  such  ob- 
jaction  shall  be  passed  upon  by  the  house, 
and  if  sustained,  the  presiding  officer 
shall  withhold  his  signature!  but  If  such 
objection  shall  not  be  sustained,  then  any 
five  members  may  embody  the  same,  over 
their  signatures,  in  a written  protest, 
under  oath,  against  the  signing  of  the  bill. 
Said  protest,  when  offered  in  the  house, 
shall  be  noted  upon  the  Journal,  and  the 
original  shall  be  annexed  to  the  bill  to 
be  considered  by  the  Governor  in  connec- 
tion therewith," 


In  State  ex  rel  MeGaffery  vs.  Mason,  155  Mo,  486, 

1*  c,  495,  the  above  constitutional  provisions  were  under 
consideration.  The  court  commenting  on  the  effect  of  a 
protest  noted  on  the  journal,  said* 
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H ’ As  no  objection  or  protest  is  "noted 
upon  tbs  Journal*  of  either  branch,  of 
the  General  Assembly,  the  only  natural 
and  reasonable  conclusion  for  us  to 
reach  is  that  benign  conclusion  of  tbs 
law  itself,  sanctioned  by  the  wisdom 
of  ages,  which  presumes  in  favor  of 
right,  and  not  in  favor  of  wrong. 

Similar  presumptions  are  daily  indulged 
in  respecting  Judicial  proceedings,  and 
no  reason  occurs  why  a similar  liberality 
of  inference  should  not  obtain  in  regard 
to  legislative  proceedings  In  many  in- 
stances, Viewing  the  subject  in  this 
light,  we  regard  it  as  unimportant  that 
the  Journals  of  the  respective  houses  do 
not  disclose  that  strict  observance  of 
formality  which  should  properly  attend 
the  passage  of  a bill  through  its  various 
legislative  stages,  as,  for  instance, 
that  the  presiding  officer  suspended  sll 
other  business  and  declared  that  such  bill 
would  then  be  read,  and  thsjfc,  If  no  ob- 
jections were  made,  he  would  sign  the 
same,  to  the  end  that  it  might  become  a 
law,  nor  that  the  bill  was  immediately 
sent  to  the  other  house.  Counsel  for  re- 
spondent fails  to  observe  teat  section  37, 
while  requiring  these  things  to  be  done, 
and  these  forms  to  be  observed,  nowhere 
requires  that  they  be  noted  on  tbs  journal  j 
the  only  facts  requisite  to  be  noted  there, 
as  specified  in  that  section,  being  that 
of  tee  signing  of  the  hill  and  of  any  pro- 
test that  may  be  offered.*  (State  ex  r©l. 
v.  Mead,  71  Mo.  loc,  eit,  871,  872,) 

"Mead's  case  received  the  unanimous  approv- 
al of  the  members  of  this  court,  and  was 
approvingly  followed  in  State  ex  rel,  v. 
Field,  119  Mo,  693. 
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’’Under  these  rulings  it  must  be  held 
that  in  the  absence  of  a protest,  as 
already  inaicated,  pointing  out  in  what 
particulars  tlio  Constitution  lias  been 
violated  during  the  passage  of  the  bill, 
that  it  will  be  presumed  the  Legislature 
was  noT  rnlas  in  its  5uty  in  ihai  regard, 
although  The  J ournals  may  have  fall  ed 
affirmatively  to  record  the  performance 
of  such  duty.  This  presumption  forecloses 
investigation  as  to  what  occurred  dur- 

fH3io"i~ro^r5fls~or“tEe  TTTT  cHTTeF' aa~TT 
occurrence  of  any  s ubs't  1 tut  ion,  omis- 
sion or  insertion, "ynils  on  its  passage, 
unlc  so  iT  be  'tlic'  fol  lure  To  conform  to" 
some  mandatory  requirement  of  the  Consti- 
tution like  that  pointed  out  in  Mead’s 
case,  when  discussing  the  initial  clause 
of  Section  37,  supra,  which  fails  to  make 
entry  on  the  j ournal  of  the  recital  of 
obedience  to  such  mandatory  requirement. 
But,  it  is  obvious  that  these  consti- 
tutional provisions  which  were  designed 
to  set  forth  the  formulae  incident  to 
the  passage  of  a bill,  are  wholly  separate 
and  apart  from  the  considerations  which 
go  to  the  constitutionality  of  a bill,  re- 
gardless of  the  strictest  conformity  to 
•constitutional  requirements  which  may  have 
marked  its  course  from  its  embryonic  stage 
down  to  its  final  passage  and  approval."  ' 


Senate  Journal,  page  1584,  reflects  the  purported 
protest  of  Senator  Donnelly  and  shows  that  the  same  was 
offered  in  connection  with  raising  a point  of  order  at 
the  time  the  amendment  complained  of  was  offered  in  the 
Senate,  The  President  overruled  the  point  of  order  as 
"hot  well  taken"  which  ruling  was  not  appealed  from. 
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House  Journal,  page  1851,  shows  the  purported  protest 
of  Representative  Lauf  and  reflects  that  it  was  offered  at 
the  time  it  was  moved  that  the  House  concur  in  the  Senate 
amendment . No  action  of  any  kind  was  taken,  by  the  Speaker 
of  the  House  or  by  the  House,  on  the  purported  protest  of 
Mr.  Lauf . 

As  above  stated.  Section  37  of  Article  IV  relates 
wholly  to  the  signing  of  hills  by  the  presiding  officers 
of  either  house  and  that  portion  qpuoted  pertains  to  what 
a member  of  either  house  may  do  by  way  of  raising  an 
objection  to  the  signing  of  a bill. 

House  Journal,  page  1891,  reflects  the  signing  of 
House  Bill  Ho  . 431  In  the  House  and  does  not  show  that 
any  protest  was  made  by  any  member  to  the  s igning  thereof . 
Senate  Journal , page  1527,  reflects  the  sluing  of  House 
Bill  No*  431,  by  the  President  of  the  Senate,  and  does  not 
show  that  any  member  of  the  Senate  registered  any  protest 
to  the  sighing  of  said  bill.  On  the  bon tr ary,  each  of 
these  Journal  entries  expressly  state  nno  ob  jections  being 
made**,  the  bill  is  read  and  signed. 

Prom  the  above  it  therefore  appears  that  the  purported 
objections  filed  by  Senator  Donnelly  and  Representative 
Lauf  are  not  in  fact  the  objections  contemplated  being  made 
by  the  constitution  and,  therefore,  should  not  have  been 
annexed  to  the  bill  and  sent  to  the  Governor  for  his  con- 
sideration • 

Further,  in  the  Mason  case,  supra,  the  court  lays 
down  the  rule  that  in  the  absence  of  a protest  pointing 
out  in  what  particulars  toe  constitution  has  been  violated, 
in  the  passage  of  a bill,  it  is  presumed  that  no  violations 
took  place  and  that  that  presumption  forecloses  any  invest! 
gation  as  to  what  occurred  during  the  progress  of  the  bill 
on  passage*  The  court  in  that  case  was  speaking  of  the 
protest  content lated  by  Section  37  of  Article  XV  which  is 
a protest  at  the  time  the  bill  is  tsken  up  to  be  signed  by 
toe  presiding  officer  of  either  house. 
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However,  we  will  assume  that  a valid  protest  was 
entered  in  proper  foifm  in  the  Journal  of  Proceedings  of 
the  proper  House  of  tjhe  Sixty-First  General  Assembly, 

f 

We  have  examined  numerous  authorities  on  this  subject, 
which  may  be  found  generally  in  the  Digest  under  "Statutes*1 
under  Division  Ho,  id*  The  authorities  are  best  summarized 
in  Moeller  v*  Board  Of  Wayne  County  Supervisors,  272  N.  W* 
886,  279  Mich.  506,  being  a case  by  the  Supreme  Court  of 
Michigan*  The  pertinent  part  of  the  opinion  is  as  follows, 
1*  c*  889 1 


"It  is  next  contended  by  defendants  that 
the  act  was  so  amended  during  its  passage 
through  the  Legislature  as  to  contravene 
that  part  of  section  22  of  article  5 of 
the  Constitution  which  provides  that  *no 
bill  shall  be  altered  or  amended  on  its 
passage  through  either  house  so  as  to 
change  its  original  purpose.*  In  deter- 
mining whether  or  not  a bill  has  been 
’altered  or  changed,*  we  are  not  limited 
by  the  title  or  contents  of  the  bill  as 
introduced  into  either  branch  of  the 
Legislature,  but  to  the  title  of  the  act 
which  is  being  amended* 

"In  Westgate  v.  Township  of  Adrian,  161 
Mich.  553,  126  N,  W*  422,  an  original 
act  (Act  Ho.  145,  Pub,  Acts  1887)  was 
amended  by  Act,  Ho.  71,  Pub.  Acts  1903. 

The  objection  was  made  that  the  amendment 
was  unconstitutional,  *for  the  reason 
that  the  title  to  the  act  is  not  broad 
enough  to  cover  the  matter  embraced  in 
the  amendment,  and  is  therefore  in  viola- 
tion of  Section  20,  art.  4 of  the  Constitu- 
tion of  1850,*  The  court  said: 

"♦This  court  has  frequently  held  that,  if 
the  amendment  might  have  been  incorporated 
in  the  act  -under  its  original  title,  this 
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section  Is  not  violated,  * # It 

will  be  noted  that  the  original  title 
contains  the  word  "regulate."  Under 
that  term,  very  broad  powers  may  be 
exercised.  It  means  both  government 
and  restriction,  a # 

” 'Any  provisions  germane  to  the  subject 
expressed  in  the  title  may  properly  be 
included  in  .the  act,  or  added  thereto 
by  amenpaent.  It  is  sufficient  if  the 
title  ffelrly  expresses  the  subject,  or 
is  sufficiently  comprehensive  to  include 
the  several  provisions  relating  to  or 
connected  with  that  subject.  Cooley, 

Const,  Lira  {6th  Ed,}  172;  People  ex  rel, 
Drake  v.  Kahaney,  13  Mich,  481;  People 
‘v.  Kelly,  99  Mich.  82,  57  H,  W.  1090; 

Soukup  v.  Van  Dyke,  109  Mich,  679,  67 
N.  T';,  911;  Fortin  v.  Electric  Co,,  154 
Mi  eh,  316,  117  N.  W.  741,  We'  think  the 
title  in  question  is  clearly  broad 
enough  to  comprehend  the  subject-matter 
of  the  amendment,1 

"See,  also  Lunds trom  v.  Township  of 
Ellsworth,  196  Mich,  502,  162  N,  W, 

990;  Detroit  International  Bridge  Co, 
v,  American  Seed  Go,,  249  Mich.  289, 

228  N,  W*  791;  People  v,  Martin,  235 
Mich,  206,  209  N.  W.  87. 

"The  original  act  of  1851  was  entitled 
as  follows! 

" ’An  Act  to  define  the  powers  and  duties 
of  the  boards  of  supervisors  of  the  several 
counties,  and  to  confer  upon  them  certain 
local,  administrative  and  legislative 
powers,*  Pub.  Acts  1851,  No,  156, 
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"It  is  contended  by  defendant  that  the 
act  as  introduced  into  the  house  merely 
contained  provisions  relative  to  the  pay 
of  supervisors  and  did  not  contain  the 
provisions  whieh  deal  with  the  duties  of 
supervisors  concerning  contracts  and  pro- 
visions relative  to  holding  other  public 
offices*  We  are  of  the  opinion  that  the 
provisions  as  are  now  found  in  the  act 
are  comprehended  and  included  in  the  title 
of  the  original  act.  The  amended  act 
relates  to  the  powers  and  duties  of  boards 
of  supervisors  and  Is  not  invalid  upon 
that  ground," 


Following  this  opinion,  we  may  refer  to  the  Public 
Service  Commission  Act,  as  passed  by  the  Fifty-Sixth 
General  Assembly  In  Laws  of  Missouri,  1931,  at  page  304 
The  title  to  this  Act  is  as  follows* 


"AN  ACT  to  repeal  article  8 of  chapter 
33  of  the  Revised  Statutes  of  Missouri, 
1989,  entitled  f Transportation  of 
persons  by  motor  vehicles, * and  to  enact 
In  lieu  thereof  a new  article  contain- 
ing seventeen  sections,  numbered  6264 
to  5280,  both  Inclusive,  and  to  be  known 
as  article  8 of  chapter  33,  providing 
for  the  supervision,  regulation  and 
licensing  of  transportation  of  persons 
and  property  for  hire  over  the  public 
highways  of  the  state  of  Missouri  by 
motor  vehicles j conferring  jurisdiction 
upon  the  public  service  commission  to 
license,  regulate  and  supervise  such 
transportation}  providing  for  the 
enforcement  of  the  provisions  of  this 
act  and  for  the  punishment  for  violation 
thereof," 
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Since  tans  above  title  provides  for  the  "supervision, 
regulation  and  licensing  of  transportation  of  persons  and 
property  * e e over  the  public  highways  of  the  state  of 
Missouri  by  motor  vehicles,"  that  portion  of  House  Bill 
451  which  is  objected  to  by  the  protests  of  Senator  Donnelly 
and  Representative  Lauf , which  exempts  certain  motor  vehicles 
from  the  operation  of  said  laws,  is  unquestionably  contained 
in  said  title, 

lhat  Missouri  has  clearly  followed  the  above  rule 
itdhioh  incorporates  the  title  of  the  original  Act  into  the 
later  law,  is  best  expressed  by  the  following  quotation  from 
Sherrill  v.  Brantley,  66  S,  W.  (2d)  529  , 534  Mo,  497,  1.  c. 
502s 

"It  seems  appropriate  to  note  in  this 
immediate  connection,  and  before  dis- 
cussion of  title  is  undertaken,  that 
the  title  prefacing  the  amendatory  act 
operated  to  substitute  Section  16  thereof 
in  the  original  suet  so  as  te  constitute 
It  a part  of  the  latter  and  in  lieu  of 
former  Section  16  repealed . The  title  of 
the  original  set  became  thereby  the  title 
of  the  later  law  end  the  constitutionality 
of  the  substituted  section  is  to  be  deter- 
mined upon  Whether  it  ceases  properly  within"' 
the  purview  of  this  title,  (State  ex  rel. 
v,  Gideon,  277  Mo.  366,  210  S.  W.  358,)* 


The  general  rule  that  any  subject  not  inconsistent 
with  the  title  may  be  placed  in  the  Bill  by  amendment  is 
well  stated  in  Harris  v.  state  ex  rel,  williams,  131  So. 
858,  1.  o.  860,  where,  under  Section  5,  a long  summary  of 
authorities  Is  given* 

Bn  State  ex  rel,  v.  Field,  119  Mo.  593,  the  Supreme 
Court  an  banc  had  under  consideration  the  question  of  an 
amendment  to  the  title  of  a bill  mads  by  the  Senate  after 
its  passage  in  the  House,  In  sustaining  this  amendment , 
the  court  stated,  1.  c.  608i 
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"As  to  the  proposition  that,  because 
its  title  was  amended  in  the  senate,  it 
became  a senate  bill  and  must  begin 
anew  its  course  as  an  original  bill,  we 
think  it  is  opposed  to  all  parliamentary 
usage  and  could  and  would  only  tend  to 
unnecessary  and  burdensome  delays  in 
legislation,  prevent  salutary  amendments, 
and  would  in  np  sense  aid  in  presenting 
the  mischiefs  contemplated  by  the  makers 
of  the  constitution,"  \ 


In  view  of  the  above  authorities,  we  conclude  that 
the  amendment  mad©  by  the  .Senate  of  the  Sixty-First 
General  Assembly  to  House  Bill  No,  451,  in  which  the 
term  "motor  vehicles"  was  re-defined  to  exclude  vehicles 
operating  In  interstate  commerce  wholly  within  border 
towns  and  suburban  territory,  is  included  In  the  purposes 
set  out  In  the  title  to  Article  VIII,  Chapter  35,  Revised 
Statutes  of  Missouri,  1939,  as  found  In  Laws  of  Missouri, 
1931,  at  page  304, 


CONCLUSION. 


It  Is  therefore  our  opinion  that  no  protest  as 
contemplated  by  the  Constitution  was  made  to  the  signing, 
by  the  Speaker  of  the  House  and  the  President  of  the  Senate, 
of  House  Bill  431,  and  that,  absent  such  protest,  calling 
attention  to  the  fact  that  said  bill  was  amended  during 
Its  passage  so  as  to  change  Its  original  purpose,  a pre- 
sumption exists  that  such  was  not  done,  and  that  that 
presumption  forecloses  any  Investigation  as  to  what  oc- 
curred with  reference  to  amending  the  bill  In  its  passage. 
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However,  assuming  a valid  protest  was  made  to  the 
signing  of  said  bill  it  la  tbs  further  opinion  of  this 
department  that  the  Senate  Amendment  to  House  Bill  431, 
does  not  violate  the  provisions  of  Section  25  of  Article 
IV  of  the  Constitution  of  Missouri  because  when  the  title 
to  said  House  Bill  431  is  read,  together  with  the  title 
to  Article  8,  Chapter  35,  Revised  Statutes  of  Missouri 
for  the  yea r 1939,  as  found  in  Law#  of  Missouri,  1931,  at 
page  304,  it  will  be  seen  that  the  original  purpose  of 
said  House  Bill  431  has  not  been  changed  and  does  not 
therefore  violate  the  above  designated  constitutional 
provision. 

Respectfully  submitted. 


ROBERT  L.  HYDER 

a 


LAWRENCE  L.  BRADLEY 


TYRE  W.  BURTON 
Assistant  Attorneys -General 

APPROVED; 


Tm&LG 

(Acting)  Attorney-General, 


i 


GOVERNOR:  lime  when  the  Governor  shall  approve  or  reject 
a hill  which  has  been  presented,  to  him  by  the 
General  Assembly. 


August  11,  1941* 


Honorable  Forrest  C,  Donnell 
Governor  of  the  State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


This  is  in  response  to  your  request  for  an 
official  opinion  from  this  department  on  the  follow- 
ing question: 


HA  bill  is  passed  by  the  General  Assembly 
and  delivered  to  the  Governor  on  Juno  5, 
1941,  By  virtue  of  Section  12,  Article  V, 
the  Governor  is  required  to  approve  or  re- 
ject a bill  within  ten  days  following  its 
presentation  to  him.  The  question  is:  On 
what  day  does  the  ten  day  period  end? ” 


If  the  statutory  rules  of  construction  are  applic- 
able here,  then  the  following  rule  would  be  used  In 
determining  the  time  when  a bill  should  be  approved  or 
rejected  by  the  Governor.  Section  655  R,  S.  Mo,  1939: 


MThe  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  Intent  of  the  legislature, 
or  of  the  context  of  the  same  statutes  * * 
fourth,  the  time  within  which  an  act  Is  to 
be  done  slaall  be  .computed  by  excluding  the 
first  day  and  including  the  last,  if  the 
last  day  be  Sunday  It  shall  be  excluded: 
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This  question  will  he  answered  when  it  is  determined 
whether  or  not  the  same  rules  of  construction  shall  apply 
to  constitutional  provisions  as  applies  to  statutory  provi 
slons  in  this  state.  We  think  our  courts  have  answered 
this  in  the  affirmative*  In  Vol,  12,  C,  J, , page  699, 
Section  42,  the  rule  is  stated  as  follows t 


“In  the  main,  the  general  principles  govern- 
ing the  construction  of  statutes  apply  also 
to  the  construction  of  constitutions.  It 
must  not  he  forgotten,  however,  that  the 
function  of  a constitution  is  to  establish  the 
framework  and  general  principles  of  govern- 
ment j and  merely  technical  rules  of  construc- 
tion are  not  to  he  applied  so  as  to  defeat 
the  principles  of  the  government  or  the 
objects  of  its  establishment,11 


We  further  think  that  the  statement  of  the  court  in 
Hahn  et  al,  vs,  Dlerkes  et  al*,  37  Ho,^  574  is  pertinent 
to  this  question  because  it  shows  that*  the  provisions  of 
Section  655,  heretofore  referred  to,  were  brought  down 
from  the  common  lawj 


“As  to  how  time  shall  be  computed,  is  a 
matter  which  hs3  been  litigated  ever  since 
the  existence  of  the  common  law.  In  the 
computation  of  the  period  of  time,  the 
contest  has  generally  been,  which  day  shall 
be  included  and  which  excluded}  but  it 
would  bo  difficult  to  extract  any  uniform 
rule  from  the  jarring  and  conflicting  deci- 
sions on  the  question.  Our  statute,  to  put 
all  doubt  at  rest  and  insure  certainty,  has 
declared,  that  the  time  within  which  an  act 
is  to  be  done,  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last— 
R.  G,  1855,  p,  1027,  Section  22,  This  is  a 
statutoi’y  exposition  of  the  common  lav/,  and 
necessarily  leads  to  the  exclusion  of  the 
first  day,  *» 
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Our  Supreme  Court  In  State  ex  rel*  v*  Imel,  242  Mo* 
293,  announced  this  rule  and  followed  it  in  that  case, 
wherein  the  court  stated* 


n#  # # *The  established  rules  of  construction 
applicable  to  statutes  also  apply  to  the 
construction  of  Constitutions.*  (8  Cyc.  729 ♦)" 


The  Circuit  Court  of  Appeals  of  the  8th  Circuit  for 
the  District  of  Minnesota,  in  the  case  of  Badger  v.  Hoidale 
88  Fed,  (2d)  208,  211,  in  discussing  the  rules  on  constitu- 
tional construction,  said* 


-a  ■»  Rules  applicable  to  the  construction 
of  a statute  are  equally  applicable  to  the 
construction  of  a Constitution*  & # -it” 


Beaudean  v*  The  City  of  Cape  Girardeau,  71  Mo.  392, 
was  an  action  for  damages  resulting  from  the  obstruction 
of  a highway  by  the  City  of  Cape  Girardeau*  That  action 
to  some  extent  depended  on  whether  the  obstruction  was 
within  or  without  the  city  limits  of  Cape  Girardeau*  The 
proof  on  this  question ‘consisted  of  the  Journal  of  the 
Senate  at  the  1875  Session  showing  the  date  upon  which 
the  Governor  vetoed  a certain  bill,  changing  the  corporate 
limits  of  said  city,  which  bill  would  have  excluded  from 
the  corporate  limits  the  highway  in  question*  It  was 
contended  by  the  defendant  city  that  said  bill  was  not 
returned  by  the  Governor  within  the  ten  days  allowed,  and 
that,  therefore,  it  became  a law  without  his  signature* 

In  commenting  on  the  validity  of  this  veto,  the  court 
stated,  1.  c*  397* 


ttThe  bill  wa3  presented  to  the  governor 
on  the  5th  day  of  February,  1875,  and 
was  returned  with  his  veto  on  the  17th 
day  of  February*  Not  counting  the  two 
Sundays  which  intervened  between  these 
periods,  they  being  expressly  excepted 
by  the  constitution  from  being  counted. 
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and  applying  the  rule  of  excluding  the 
first  and  including  the  last  day,  as 
laid  down  In  the  cases  of  Reynolds  v, 
M.,  K,  fc  T.  R.  R,  Co,,  64  Mo,‘  70,  and 
Hahn  v.  Dierkes,  37  Mo,  574,  the  veto 
of  the  governor  was  returned  within  the 
time  required  by  the  constitution,  * -> 
i*  ” 


This  case  deals  with  that  part  of  the  1866  Consti- 
tution that  is  comparable  to  the  second  sentence  of 
Article  V,  Section  12,  of  the  1875  Constitution,  but  we 
see  no  reason  why  the  method  laid  dovm  as  to  the  computa- 
tion of  time  under  that  provision  should  not  apply  to  the 
provision  in  question  here*  The  rule  laid  down  in 
Beaudean  v.  The  City  of  Cape  Girardeau  is  that  followed 
in  numerous  other  jurisdictions  as  may  be  seen  by  reference 
to  the  annotation  appearing  in  54  A.  L.  R.  339,  et  seq. 


CONCLUSION 


We  are,  therefore,  of  the  opinion  that  the  statutory 
rules  of  construction  for  fixing  time,  particularly  sub- 
division 4 of  Section  655  R#  S,  Mo,  1939,  would  be  the  rule 
under  which  the  time  for  approving  or  rejecting  a bill 
under  Section  12,  Article  5 would  be  fixed,  that  is,  you 
would  exclude  the  first  day  and  also  the  last  day  if  the 
last  day  for  approving  the  bill  falls  on  Sunday,  That  being 
the  case-,  June  16th  would  be  the  date  that  the  ten  day 
period  would  expire  for  the  Governor  to  approve  or  reject 
the  bill  which  had  been  delivered  to  him  on  June  5,  1941, 


Respectfully  submitted. 


W.  0,  JACKSON 

Assistant  Attorney  General 

APPROVED* 

TYRE  W.  BURTON 

Assistant  Attorney  General 


fAliE  C.  TIIURtQ 

(Acting)  Attorney  General 
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GOVERNOR:  If  last  day  on  which  Governor  may  act  on  legislation 

falls  on  Sunday,  the  following  M0nday  is  to  be  con- 
sidered as  last  day* 


August  11,  1941 


Honorable  Forrest  0*  Donnell 
Governor 

State  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


You  have  requested  our  opinion  on  the  following 

matter: 

"A  bill  Is  passed  by  the  General 
Assembly  and  presented  to'  the  Gover- 
nor for  his  action;  the  last  day  of 
the  time  set  for  his  action,  as  pro- 
vided by  Section  12  of  Article  V of 
the  Constitution,  falls  upon  Sunday. 

Is  Sunday, to  be  included  In  deter- 
mining the  period  within  which  he 
must  take  action?" 


The  case  of  Beaudean  v.  The  City  of  Caps  Girar- 
deau, 71  Mo.  392,  was  one  involving  computation  of  the 
time  within  which  the  Governor  could  act  on  legislation 
presented  to  him  by  the  General  Assembly.  In  that  case 
the  court  stated,  1.  c.  397: 


"Not  counting  the  two  Sundays  which 
Intervened  between  these  periods, 
they  being  expressly  excepted  by  the 
constitution  from  being  counted,  and 
applying  the  rule  of  excluding  the 
first  and  including  the  last  day,  as 
laid  down  In  the  cases  of  Reynolds  v. 
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M.  K.  & T.  R.  R.  Co.,  64  Mo.  70, 
and  Hahn  v*  Dierkes,  37  Mo.  574, 
the  veto  of  the  governor  was  re- 
turned within  the  time  required  by 
the  constitution, 


It  will  be  noted  that  in  the  Beaudean  case  the 
court  cites  as  authority  for  applying  the  rule  of  excluding 
the  first  day  and  including  the  last,  two  cases.  The  first 
of  those  cases  involved  the  time  within  which  the  defend- 
ant had  to  move  to  set  aside  a default  judgment  and  the 
court  held  that  it  was  to  be  computed  by  excluding  the 
first  day  and  including  the  last.  The  second  of  those 
cases  involved  the  computation  of  time  within  which  notice 
of  a mechanics  lien  was  to  be  given  and  the  court  applied 
the  rule  of  excluding  the  first  day  and  counting  the  last. 
In  each  of  these  cases  the  court  expressly  relies  for  Its 
authority  upon  the  terms  of  what  is  now  Section  655,  R.  S. 
Mo*  1939,  which  provides* 


# # the  time  within  which  an  act 
Is  to  be  done  shall  be  computed  by 
excluding  the  first  day  and  includ- 
ing the  last,  if  the  last  day  be 
Sunday  It  shall  be  excluded; 


It  is  therefore  to  be  seen  that  in  the  Beaudean 
Case  the  court  considered  that  the  terms  of  the  above  statute 
were  controlling  in  computing  the  time  within  vh  ich  the 
Governor  must  return  a bill  presented  to  him  by  the  General 
Assembly,  at  least  to  the  extent  of  excluding  the  first  day 
and  Including  the  last  day.  It  will  be  noted  that  the 
statutory  rule  further  provides  that  If  the  last  day  falls 
on  Sunday  It  also  shall  be  excluded,  which,  in  effect,  would 
make  the  following  Monday  the  last  day. 

We  find  no  Missouri  case  which  has  undertaken  to 
apply  this  rule  to  the  question  presented  here.  However,  in 
the  case  of  In  Re  Senate  Resolution  Relating  to  Senate  Bill 
No,  56,  21  Pac*  475  (Colo,) , that  precise  question  was  pre- 
sented. The  Constitution  of  Colorado  allowed  the  Governor 
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ten  days  within  \tfaich  to  return  a bill  after  it  had  been 
presented  to  him  by  the  General  Assembly.  On  Senate  Bill 
No,  56  in  the  Colorado  case,  the  tenth  day  fell  on  a 
Sunday.  The  court  in  ruling  whether  or  not  the  Governor 
had  until  the  following  Monday  to  approve  the  bill,  said; 


’’When  the  law  requires  an  act  to  be 
performed  within  a given  number  of 
days  from  a day  mentioned,  or  from 
the  performance  of  a certain  act, 
the  rule  of  computation  adopted  by 
this  court,  and  sanctioned  by  the 
weight  of  authority  on  the  subject, 
is  to  include  one  of  the  two  days 
mentioned,  and  to  exclude  the  other. 

In  accordance  with  this  rule,  the 
bill  having  been  presented  to  the 
governor  for  his  signature  on  March 
17th,  it  would  be  returnable  to  the 
senate  on  March  27th,  unless  by  the 
happening  of  some  event,  or  the  in- 
tervention of  some  other  principle 
of  construction,  the  Return  should 
bo  postponed  to  a subsequent  day. 

"In  certain  commercial  transaction^ 
as  In  the  presenting  for  payment  or 
acceptance,  or  in  the  protesting  and 
giving  notice  of  dishonor,  of  bills 
of  exchange,  promissory  notes,  and 
bank- checks.  If  the  day  upon  which 
the  act  Is  to  be  performed  falls  upon 
Sunday,  by  statute  and  by  usage  the 
instruments  mature,  and  the  act  must 
be  performed,  on  the  day  previous. 

But  a different  rule  obtains  as  to 
administrative  and  judicial  acts.  If 
the  return-day  of  a writ,  the  comple- 
tion of  service  by  publication,  or 
the  day  upon  which  a court  Is  to  sit, 
whether  by  adjournment  thereto  or 
otherwise,  falls  upon  Sunday,  the  re- 
turn-day or  court-day  Is  continued,  and 
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becomes  the  Monday  succeeding,  un- 
less the  same  should  be  a legal  holi- 
day* In  the  latter  class  of  cases 
there  can  be  no  curtailment  of  the 
full  period  of  time  allowed  by  law. 

The  intervention,  however,  of  Sunday, 
or  of  a legal  holiday,  between  the 
first  and  last  days  of  the  prescribed 
period,  is  not  to  be  noticed,  unless 
said  day  or  days  is  or  are  expressly 
excepted  by  the  3a  w itself.  The  con- 
stitutional provision  in  question  does 
not  exclude  Sunday  from  the  10  days 
allowed  the  governor  for  consideration 
ana  return  of  bills  presented  to  him 
by  the  general  assembly.  If,  there- 
fore, Sunday  had  intervened  be tween 
the  days  of  presentation  and  the 
return-day  of  this  bill.  It  would  have 
legally  constituted  one  of  the  10  days.* 
It  happened,  however,  that  the  return- 
day,  March  27th,  fell  upon  Sunday,  and, 
the  general  assembly  not  being  In 
session  upon  that  day,  no  opportunity 
was  afforded  to  the  governor  to  com- 
municate with  that  body.  Having,  by 
virtue  of  the  constitutional  provision, 
10  days  within  which  to  return  the  bill. 
It  follows  from  reason  and  principle 
that  the  return-day  was  continued  by 
operation  of  law  until  Monday,  March 
28th." 


The  similarity  between  the  Colorado  case  and  the 
question  you  present  is  striking  in  that  the  Colorado  Con- 
stitution, like  that  of  Missouri,  did  not  except  interven- 
ing Sundays  and  the  court  there  gave  application  to  the  rule 
usually  used  in  connection  with  ordinary  business  transactions, 
though  it  does  not  appear  that  such  was  based  on  a statute. 

Thus  it  appears  that  the  courts  in  Missouri  have  held  Section 
655,  supra,  applicable  in  construing  Section  12  of  Article  V 
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Of  the  Constitution  in  so  far  as  it  applies  to  the  compu- 
tation of  time  by  excluding  the  first  day  and  including 
the  last.  We  see  no  reason  why  the  same  statute  does  not 
control  in  excluding  the  last  day  if  it  falls  on  Sunday. 
The  Colorado  case,  above  cited,  gives  judicial  sanction 
to  that  rule. 


Conclusion 


It  is,  therefore,  our  opinion  that  in  deter- 
mining the  time  within  which  the  Governor  may  act  on 
legislation  presented  to  him  by  the  General  Assembly, 
that  if  the  last  day  set  for  his  action  falls  on  Sunday 
it  is  to  be  excluded  and  the  following  M0nday  considered 
as  the  last  day. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney-General 


MAX  WAS GERMAN 

As  sis  tan t A 1 1 orney - General 


APPROVED* 


VANE  C.  THURLO 

(Acting)  Attorney-General 


STATUTES : 


Constitutionality  of  exemption  provisions  of 
House  Bill  No.  431. 
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Honorable  Forrest  C.  Donnell 
Governor  of  the  State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Governor: 


FILED 


Following  our  telephone  conversation  pertaining  to 
House  Bj_n  No.  431  by  which  Section  5720,  R.  S.  Mo.  1939, 
was  amended,  I make  the  following  observation  pertaining 
to  the  proviso  clause  of  sub-section  b of  this  Act,  which 
included  in  lines  23  to  28  thereof,  reading  as  follows: 


"And  provided  further,  this  article  shall 
not  be  so  construed  as  to  apply  to  motor 
vehicles  operated  between  ttie  State  of  Mis- 
souri and  an  adjoining  state  when  the 
operations  of  such  motor  vehicles  within 
the  state  of  Missouri  are  limited  exclusively 
to  a municipality  and  its  suburban  territory  as 
herein  defined." 


From  the  discussion  pertaining  to  this  proviso  clause, 
the  question  has  been  raised  whether  or  not  the  lawmakers 
are  authorized  to  exempt  from  the  provisions  of  the  act 
the  motor  vehicles  which  come  under  this  clause.  In  the 
case  of  Frost  vs.  Corporation  Commission  of  Oklahoma,  278 
U.  S.  515,  73  L.  Ed.  483,  1.  c.  488,  the  court,  in  speak- 
ing of  a classification  made  by  the  lawmakers  in  the 
application  of  a tax  burden,  said: 


"immunity  to  one  from  a burden  imposed  upon 
another  is  a form  of  classification  and 
necessarily  results  in  inequality;  but  not 
necessarily  that  inequality  forbidden  by  the 
Constitution.  i'he  inequality  thus  prohibited 
is  only  such  as  is  actually  and  palpably  un- 
reasonable and  arbitrary.  " 
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Further  discussing  this  question,  the  court  said: 

Immunity  to  one  from  a burden  imposed 
upo  ; another  is  a form  of  classification  and 
necessarily  results  in  inequality;  but  not 
necessarily  that  inequality  forbidden  by  the 
Constitution.  The  inequality  thus  prohibited 
is  only  such  as  is  actually  and  palpably  un- 
reasonable and  arbitrary.  * * % The  purpose 
of  the  clause  in  respect  of  equal  protection 
of  the  laws  is  to  rest  the  rights  of  all 
persons  upon  the  same  rule  under  similar  cir- 
cumstances. 


While  this  proviso  clause  might  seem  to  apply  inequally 
on  motor  vehicle  operators,  yet  under  the  rule  announced 
in  the  Frost  case,  unless  this  classification  is  palpably 
unreasonable  and  arbitrary,  the  lawmakers  are  authorized  to 
make  this  classification.  The  first  part  of  subdivision  b 
of  said  Section  5720  was  before  the  Supreme  Court  in  State 
ex  rel.  Ferguson  - Wellston  Bus  Co.  v.  Public  Service  Commis- 
sion of  State  of  Missouri,  58  S.  W.  (2d)  312,  313,  the 
court,  in  speaking  of  this  classification  and  the  purpose 
thereof,  said: 


This  proviso  was  made  for  the  evident 
purpose  of  lfeaving  to  the  municipalities  the 
power  to  regulate  the  transportation  systems 
serving  the  people  of  such  cities  and  the 
surrounding  territory.  -:c-  # " 


Apparently,  the  lawmakers,  by  this  amendment  and  provis 
clause,  intended  to  extend  the  same  exemptions  to  the  motor 
vehicles  operated  between  the  State  of  Missouri  and  an  adjoin- 
ing state  as  it  does  in  the  first  part  of  subdivision  b of 
said  section. 


We,  therefore,  do  not  think  that  this  is  an  unreason- 
able and  arbitrary  classification,  and  that  the  lawmakers 
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are  authorized  under  the  constitution  to  do  the  same. 

Yours  very  truly, 

TYRE  W.  BURTON 
Assistant  Attorney  General 

APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney-General 


TWB:LB 


if 


TAXATION : 

TAX  EXEMPTION: 
FRAUDULENT  EVASION: 


Taxpayer  who  converts  assets  into  tax 
exempt  securities  with  fraudulent  intent 
to  evade  taxes  does  not  relieve  himself 
of  the  liability  to  pay  the  taxes . 
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State  Tax  Commission 
of  Missouri 

Jefferson  City,  Missouri 


Gentlemen: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  request  for  an  official  opinion 
from  this  department: 


"We  are  writing  you  for  an  opinion 
concerning  the  proper  assessment  of 
the  estate  of  Sarah  L.  G.  Wilson  as 
of  June  1,  1940.  The  executors  talc© 
the  position  that  §51,000  of  United 
States  Treasury  Bills  should  not  be 
included,  for  the  reason  that  they 
are  tax  exempt  securities.  The  tax- 
ing authorities  take  the  position 
that  same  are  not  legally  deductible 
for  the  reason  that  said  securities 
were  purchased  without  an  order  of 
the  Probate  Court  of  St.  Louis  County." 


Since  the  answer  to  this  request  depends  upon  the 
facts  in  the  case,  we  will  set  out  the  facts  which  were 
included  with  your  file  In  this  assessment,  which  are 
as  follows: 


"Petitioners  are  executors  of  the 
Estate  of  Sarah  L.  G.  Wilson,  de- 
ceased, under  appointment  of  the 
Probate  Court  of  the  County  of  St. 
Louis,  Missouri.  Decedent  died  on 
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November  19th,  1938,  a resident 
of  St.  Louis  County,  Mo.,  Clayton 
School  District. 

“Petitioners  filed  a list  with  the 
Assessor  of  St.  Lou 1b  County,  show- 
ing that  they  had  in  their  possession 
on  June  1st,  1940,  taxable  personal 
property,  consisting  solely  of  one 
#5.00  gold  piece,  having  a value  of 
#5.00. 

“That  on  May  24th,  1940  petitioners 
purchased  from  Mississippi  Valley 
Trust  Company  #31,000.00  par-value 
United  States  Treasury  Bills,  due 
June  5th,  1940,  being  bills  Nos. 

444164,  322198,  322199  and  322203, 
at  par  and  one-sixteenth,  for  a total 
cost  of  #31,019.37,  which  amount  was 
paid  to  the  Mississippi  Valley  Trust 
Company  by  check  drawn  by  the  executors 
on  said  date  and  which  cleared  on  May 
25th,  1940. 

“That  these  U.  S.  Treasury  Bills  were 
delivered  by  the  Mississippi  Valley 
Trust  Co.  to  the  petitioners  on  May 
24th,  1940  and  were  immediately  placed 
by  them  in  their  safe  deposit  box  in 
the  Mississippi  Valley  Trust  Co.  in  St. 
Louis,  Mo. 

“That  these  U.  S.  Treasury  Bills  were 
from  May  24th,  1940  until  June  5th, 

1940  at  all  times  in  their  possession 
and  in  said  safe  deposit  box. 

“That  these  bills  matured  on  June  5th, 
1940  and  at  that  time  were  deposited 
for  collection  with  the  Mississippi 
Valley  Trust  Company  and  on  the  same 
date  were  credited  to  the  petitioner's 
account. 

“That  at  -the  close  of  business  on  May 
31,  1940  the  petitioners  had  in  their 
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bsnk  account  in  the  Mississippi 
Valley  Trust  Company  an  overdraft 
of  $66.42  and  that  no  deposit  was 
made  in  said  account  on  June  1st, 

1940. 

"That  the  petitioners  had  no  other 
bank  account  and  that  the  petitioners 
had  no  money  on  hand  on  June  1st, 

1940,  except  the  $5.00  gold  piece 
above  mentioned . 

"That  on  June  1st,  1940  in  addition 
to  the  $5.00  gold  piece  above-mentioned, 
petitioners  had  in  their  possession  the 
following  property s 

"$210,000,00  par-value  Federal  Land 
Sank  Bonds 

"$115,000.00  par-value  Territory  of 
Hawaii  Bonds 

"$50,000.00  par-value  Phoenix  Joint 
Stock  Land  Bank  Bonds 

"$83,000.00  par- value  Puerto  Rico 
Bonds 

"$52,000.00  par-value  Certificates  of 
Deposit,  representing  St.  Louis  Joint 
Stock  Lend  Bank  Bonds . 

"$7,500,00  Face-value  tJ.S.  Saving® 

Bonds . 

"$200,000.00  par- value  0.5,  Treasury. 

Botes. 

"That  the  purchase  by  the  petitioners  on 
May  24th,  1940  of  $31,000,00  U.S.  Treasury 
Bills  was  made  by  them  because  they  knew 
that  if  the  same  amount  in  cash  were  on 
hand  on  June  1st,  1940,  such  cash  would  be 
taxable  for  general  personal  property  taxes. 


/ 
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"That  the  purchase  of  the  U.S. 
Treasury  hills  on  May  24th,  1940 
was  made  by  the  petitioners  without 
an  order  of  the  Probate  Court  of  St, 
Louis  County.” 


The  tax  under  consideration  here  is  one  which  the 
St.  Louis  County  taxing  authorities  contend  should  be 
imposed  upon  the  properties  of  an  estate  which  is  in  the 
process  of  administration  in  that  county. 

The  agreed  statement  of  facts  show  that  among  other 
assets  on  hand  in  the  estate  there  was  on  May  24th,  1940, 
cash  in  the  sum  of  $31,000*00.  On  that  date  the  executors 
of  this  estate,  without  an  order  of  the  Probate  Court, 
invested  this  sum  in  U.S*  Treasury  bills  due  June  5th, 

1940,,  These  Treasury  bills  are  tax  exempt  securities. 

They  were  held  by  the  executors  of  the  estate  until  June 
5th,  1940,  when  they  were  paid  off  by  the  government  and 
the  proceeds  from  same  were  credited  to  the  account  of  the 
estate.  It  will  be  noted  that  the  executors,  by  the  agreed 
statement  of  facta,  stated  that  they  made  the  purchase  of 
these  U«S • Treasury  bills  because  "they  knew  that  if  the 
same  amount  in  cash  were  on  hand  June  1st,  1940,  such  cash 
would  be  taxable  for  general  personal  property  taxes." 

The  settlement  of  the  executors  showing  the  above 
transaction  was  approved  by  the  Probate  Court  of  said 
County  on  June  29th,  1940,  The  record  does  not  indicate 
whether  or  not  this  was  a final  settlement. 

There  is  no  controversy  as  to  the  procedure  by  the 
taxpayers  or  the  taxing  authorities.  The  Tex  Commission 
sustained  the  taxpayer  who  petitioned  for  reasses  ament  and 
the  matter  is  now  before  the  State  Board  of  Equalisation. 

On  the  question  of  the  authority  of  the  executors  to 
Invest  estate  funds,  we  find  that  Section  104,  R.  S.  Mo* 
1939,  provides  as  follows; 


"If,  on  the  return  of  the  inventory, 
or  at  any  other  time,  it  shall  appear 
to  the  satisfaction  of  the  court  that 
there  is  a surplus  of  money  in  the 
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hands  of  the  executor  or  admin- 
istrator that  will  not  shortly 
be  required  for  the  expenses  of 
administration,  or  payment  of 
debts,  it  shall  have  discretion- 
ary power  to  order  him  to  lend 
out  the  money  on  such  terms  and 
for  such  time  as  may  be  deemed 
best." 


Section  116,  K*  S.  Mo,  1929,  also  provides  as  follows; 


"’If  any  executor  or  administrator 
apply  to  the  court,  or  to  the  judge 
thereof  in  vacation,  for  permission 
to  sell  the  personal  estate  of  the 
deceased,  or  any  part  thereof,  at 
private  sale,  for  reinvestment  or 
other  purposes,  and  the  court,  or 
the  judge  thereof  in  vacation,  be 
satisfied  that  such  sale  would  not 
be  prejudicial  to  the  persona  inter-  - 
ested  in  the  estate,  the  court,  or 
the  judge  thereof  In  vacation,  may 
order  such  sale  and  prescribe  the 
terms  thereof*” 


By  Section  104,  supra,  it  will  be  seen  that  the  Probate 
Court  has  a superintending  control  over  the  acta  of  the 
executors  in  handling  an  estate.  By  Section  116,  supra, 
it  will  be  seen  that  the  executor  or  administrator  must 
obtain  permission  to  sell  or  reinvest  the  personal  estate 
on  which  he  is  administering. 

In  the  case  of  State  ex  rel.  hefholz  v.  McCracken,  95 
S *W,  (2d)  1259,  1*  c.  1244,  in  speaking  of  the  relationahip 
existing  between  executors  and  the  Probate  Court,  the  court 
said; 


* * The  probate  court  has  super- 
intending control  over  the  aets  and 
doings  of  all  persons  handling  estates 
in  the  court,  * * 
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The  record  here  reveals  that  the  executors  purchased 
these  government  securities  without  an  order  of  the  Probate 
Court.  However,  this  record  does  show  that  the  settlement 
following  this  transaction  was  filed  and  approved  by  the 
court. 


In  the  case  of  Orchard  v.  Store  Co.,  225  Mo.  414,  one 
of  the  questions  before  the  court  was  the  validity  of  the 
sale  of  personal  property  made  by  an  administrator.  The 
administrator  had  asked  for  permission  to  make  a sale  of 
personal  property.  He  obtained  the  order  of  court,  but 
sold  the  property  at  private  sale.  The  court  held  that  the 
sale  was  void  and,  in  discussing  the  question,  said  at  1.  c 
460: 


Sit  there  is  no  statute 
directing  that  an  administrator 
make  a report  to  the  court  of  a 
sale  of  personal  property  at  pri- 
vate sale,  and  none  empowering 
the  probate  court  to  approve  or 
confirm  such  a sale,  and  hence 
the  court* s approval  and  confirmation 
of  this  sale  added  nothing  to  its 
validity,  and  did  not  cure  any  inef- 
ficiency in  the  order  authorizing  it.tt 


By  the  same  r easoning,  if  the  executor®  in  this  estate 
purchased  the  government  securities  and  sold  them  without 
an  order  of  the  Probate  Court  such  transaction  is  void  and 
cannot  be  validated  by  the  court  order  approving  the  settle 
ment.  The  Orchard  case,  supra,  is  authority  for  the  rule 
that  if  an  executor  or  administrator  falle  to  follow  the 
provisions  of  the  statute  in  the  handling  of  personal 
property  of  an  estate  his  acts  are  unlawful  and  void  and 
the  approval  by  the  court  of  such  acts  does  not  validate 
them. 

In  the  case  of  Koelling  v.  Citizens  Bank  of  Vvarrenton, 
237  S.  W.  176,  1.  c.  180,  the  St.  Louis  Court  of  Appeals  in 
speaking  of  sales  made  by  executors  without  an  order  of 
court,  said: 


State  Tax  Commission 


-7- 


August  19,  1941 


"Dales  of  property  at  private  sale 
held  without  c outlying  with  the 
terms  of  the  statute  are  void,  and 
a sale  held  without  complying  with 
the  mandatory  provisions  of  the 
statute  conveys  nothing  to  the  pur- 
chaser, Orchard  v.  Store  Co,, 
supra, 

“And  the  fact  that  the  will  In  the 
present  case  gave  to  the  executrix 
power  to  sell  the  property  of  the 
estate  after  having  bequeathed  and 
devised  it  to  her  could  not  dispense 
with  the  necessity  of  complying  with 
the  statutes  when  it  came  to  making 
sales  of  the  personal  property  be- 
longing to  the  estate*  A testator 
has  no  power  to  dispense  with  the 
necessity  of  complying  with  the 
method  of  sale  prescribed  by  the 
law,  which  was  enacted  for  the  bene- 
fit of  the  creditors,  the  distributees 
and  legatees.” 


The  agreed  statement  of  facts  do  not  state  whether 
or  not  the  will  in  the  Wilson  estate  authorized  the  execu- 
tors to  make  purchases  and  sell  personal  property,  but 
whether  it  did  or  not  it  seems  that  by  the  rule  announced 
in  the  Koelling  case,  supra,  the  executors  were  required 
to  obtain  an  order  of  court  in  the  handling  of  the  personal 
property  of  the  estate. 


COI'ICLUSIOII . 


Since  the  executors  in  the  Wilson  estate,  supra, 
without  an  order  of  the  Probate  Court,  attempted  to  invest  In 
government  securities  estate  funds,  .and  such  transactions  are 
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void,  and  since  the  approval  of  the  Probate  Court  of  the 
settlement  showing  such  investments  cannot  breathe  life 
into  this  transaction,  it  is  the  opinion,  of  this  department 
that  the  funds  of  said  estate  were  not  legally  invested  in 
government  securities  on  June  1,  1940. 


On  the  question  of  whether  or  not  the  transaction,  if 
legal,  relieves  the  estate  of  liability  for  taxes  we  make 
the  following  observations : 

If  the  investment  was  made  for  the  purpose  of,  and  with 
a fraudulent  intent  to  evade  payment  of  taxes,  then  the 
estate  is  liable  for  the  taxes  on  the  $31,000  invested  in 
government  securities  which  it  held  on  June  1st,  1940. 

In  the  ease  of  Stifel  v.  Brown,  24  Ko . App.  102,  the 
court  held  void  a conveyance  made  to  avoid  payment  of  a 
special  tax.  The  record  in  that  ease  showed  that  the  avowed 
purpose  of  the  conveyance  was  to  defeat  the  collection  of  an 
assessment  of  a special  tax  against  a tract  of  land  in  the 
city  against  which  special  assessments  were  levied. 

In  Vol*  61  C.  J.  p.  173,  Sec*  130,  the  rule  on  contracts 
and  agreements  evading  taxes  Is  stated  as  follows; 


"Transactions  are  not  invalid  merely 
because  undertaken  for  the  purpose  of 
escaping  taxation,  and  where  the  trans- 
action is  bona  fide  and  free  from  fraud, 
one  may  escape  taxation  by  converting 
taxable  property  into  forms  which  are 
not  taxable*  or  by  transferring  hla 
property  to  another,  or  by  incorpora- 
tion to  avoid  future  taxes.  But  liabil- 
ity for  taxes  cannot  be  evaded  by  a 
transaction  constituting  a colorable 
subterfuge,  as  where  there  is  a tempor- 
ary change  or  concealment  of  property 
made  Just  before  the  time  for  assessment 
and  with  the  intention  of  restoring  the 
property  to  its  original  form  immediately 
thereafter,  as  in  the  case  of  a colorable 
conversion  of  taxable  money  or  property 
into  non  taxable  securities,  # •*  #. 
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In  the  case  of  Highland  Park  Independent  School 
District  v*  Republic  Ins,  Co,,  80  S*  W.  (2d)  1053,  the 
Civil  Court  of  Appeals  of  the  State  of  Texas  in  consider* 
ing  a question  similar  to  the  one  here,  said  at  1,  e.  1061: 


**Ano ther  item  in  the  assessor's 
corrected  rendition  Is  In  the  sum 
of  $402,671,87.  This  item,  appellee 
claims,  was  an  investment  in  tax 
free  government  bonds,  made  prior  to 
the  taxing  date  of  January  1,  1935, 
and  therefore  is  not  subject  to  taxa- 
tion, and  hence  not  rendered  as  taxable 
property.  On  the  other  hand,  appellant 
claims  that  this  amount  of  money  was 
converted  into  such  bonds,  on  December 
28,  1932,  for  the  fraudulent  purpose  of 
escaping  the  payment  of  taxes  on  such 
sum,  with  no  Intention  of  subsequently 
keeping  and  owning  said  bonds,  and  was 
again  converted  into  money,  -on  or  about 
January  28,  1953.  If  such  bonds  were 
purchased  with  the  sole  intent  of  evad- 
ing taxation,  then  such  an  action  would 
be  fraudulent  and  render  said  sum  sub- 
ject to  taxes.  This  rendition  by  the 
assessor  made  an  issue  of  fact,  to  be 
first  determined  from  evidence  by  the 
board  of  equalisation.  The  fact  that 
the  bonds  were  bought  about  three  days 
before  the  taxing  date  of  January  1, 

1933,  acid  sold  within  a month  after 
such  taxing  date,  is  such  a circumstance 
as  calls  for  an  explanation  from  appellee 
as  to  its  intent  in  making  the  purchase.** 


The  parties,  by  the  statement  of  facts,  agreed  that  the 
purchase  was  made  to  avoid  payment  of  taxes,  Under  the 
ruling  in  the  Highland  Park  Independent  School  District  case 
supra,  the  taxpayer  must  explain  his  intent  in  making  the 
purchase. 
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In  the  ease  of  Tazewell  Electric  Light  & Power  Co* 
v.  Strother,  84  P.  (2d)  327,  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit,  in  stating  the  rule  of  construction 
by  the  court  of  transactions  similar  to  the  one  in  your 
request,  said  at  1,  e.  329 1 


"The  Street  Railway  Company,  that 
originally  owned  the  stock  of  the 
plaintiff,  first  transferred  the 
stock  to  its  stockholders;  the 
property  of  the  plaintiff  was  then 
transferred  to  the  trustee.  These 
two  transactions  were  evidently 
and  admittedly  made  for  the  purpose 
of  escaping  taxation,  and  while  it 
is  true  that  such  transactions  are 
not  vitiated  for  tax  purposes  because 
of  that  fact,  (Chisholm  v.  Commissioner 
(C.C.A.)  79  F.  (2d)  14,  101  A.L.R.  200, 
and  cases  there  cited) , they  are, 
nevertheless,  in  our  opinion,  to  be 
construed  jealously  against  the  tax- 
payer. The  Supreme  Court  has  spoken 
disparagingly  of  such  efforts.  Shotwell 
v.  Moore,  129  TJ.S*  590,  9 S.  Ct.  362,  L. 
Ed.  827 . 


In  Shotwell  v.  Moore,  129  U.S.  590,  32  Law  Ed.  827, 
the  Supreme  Court  had  before  it  a question  very  similar 
In  facts  to  your  request.  In  order  that  this  case  may  be 
fully  understood  by  you  we  quote  as  follows  at  1.  c.  828 
and  829 : 


"it  is  conclusively  shown  by  the  finding 
of  facts  that  prior  to  the  day  to  which 
the  assessment  of  property  for  taxation 
relates  by  the  Laws  of  Ohio,  Shotwell 
had  in  his  bank,  on  general  deposit, 
subject  to  his  order  at  the  Town  of 
Cadiz,  In  the  County  of  Harrison,  In  the 
previous  years  of  1881,  1882,  1883,  1884, 
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and  1885,  the  sums  of  money  on 
which  the  taxes  here  in  contro- 
versy were  assessed?  but  it  is 
claimed  by  him  that,  a day  or  two 
previous  to  that  fixed  by  statute, 
he  had,  in  each  of  those  years, 
drawn  out  the  balance  of  his 
general  deposit  account  on  a check, 
and,  in  each  ease  receiving  the 
amount  of  it  in  legal- tender  notes, 
had  put  them  into,  a package,  which 
he  inclosed  in  an  envelope,  and 
placed  with  the  bank  as  a special 
deposit,  writing  his  name  thereon, 
and  requesting  the  bank  to  put  it 
in  its  safe  for  him,  which  was  done. 

“Arguing  from  the  proposition  that 
the  assessment  for  an  entire  year, 
under  the  Laws  of  Ohio,  must  be 
mad©  on  the  particular  day  mentioned 
in  the  statute,  and  that  these  green- 
backs were  his  property  on  that  day, 
it  is  insisted,  with  great  earnestness 
by  counsel,  that  the  amount  of  the 
package  thus  on  special  deposit  on 
that  day  could  not  be  taxed  by  the 
state  authorities.  To  this  general 
proposition  there  does  not  appear  to 
be  any  valid  objection  if  the  thing 
done  had  been  in  the  ordinary  course 
of  business,  and  the  conversion  of 
his  general  deposit  in  the  bank  into 
a private  package  of  greenbacks, 
exempt  from  taxation,  were  free  from 
Illegal  purpose  or  fraudulent  motive. 

But  since  it  is  found  as  a matter  of 
fact  that  the  whole  transaction  was 
made  for  the  purpose  of  evading  taxa- 
tion on  the  amount  of  his  general  de- 
posit on  the  day  it  was  exchanged  for 
greenbacks,  and  that  there  was  no  pur- 
pose of  permanently  changing  the  amount 
of  the  deposit  in  the  bank  subject  to 
his  order,  and,  as  such,  liable  to  taxa- 
tion, it  is  argued  by  counsel  that  it 
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was  a fraud  upon  the  Revenue  Laws 
of  the  State  of  Ohio*  i 

"For  all  of  the  years  mentioned  the 
same  process  was  gone  through  with, 
and  in  every  instance,  within  a week 
after  the  assessment,  the  plaintiff 
In  error  took  the  same  greenbacks 
which  he  had  placed  on  special  deposit 
and  immediately  restored  them  to  die 
bank  as  a general  deposit,  subject  to 
his  order;  in  other  words,  he  remanded 
the  Amount  to  the  condition  in  which 
it  would  have  been  liable  to  taxation 
if  the  period  of  assessment  were  not 
limited  to  the  particular  day  mentioned 
in  the  statute « 

"It  does  not  need  the  finding  of  the 
court  below  as  a fact  to  show  that  this 
was  an  evasion,  and  a discreditable  one, 
of  the  taxing  laws  of  the  State,  if  it 
could  be  made  successful.  It  is,  there- 
fore, urged  that  on  this  ground  alone— 
the  illegal  purpose  for  which  the  trans- 
actions were  made  in  the  bank— the  court 
should  hold  the  plaintiff  in  error  liable 
to  taxation  ‘for  the  amount  thus  converted. 
Several  decisions  on  this  subject  by 
state  courts,  holding  this  view,  are 
cited  in  the  brief  of  counsel.  They  are 
directly  in  point,  and  relate  to  attempts 
of  precisely  the  same  character  to  effect 
a similar  evasion  of  taxation  on  property 
otherwise  liable  thereto . * # » # •»  * «■ 

® # # if  if  it  ir  it  it  it  if  if  if  if  if  it  if  it  it 


**And  this  court  in  Mitchell  v,  Leavenworth 
County,  91  U.S,  206  T23t3C2) , denounces 
conduct  precisely  similar  to  that  of  the 
plaintiff  in  error  in  this  case,  in  the 
following  language; 

" ’United  States  notes  are  exempt  from 
taxation  by  or  under  state  or  municipal 
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authority;  but  a court  of  equity 
will  not  knowingly  use  its  extra- 
ordinary powers  to  promote  any 
such  scheme  as  this  plaintiff 
devised  to  escape  his  proportion- 
ate share  of  the  burdens  of  taxa- 
tion, His  remedy,  if  he  has  any, 
is  in  a court  of  law*’ 


’'All  these  decisions  show  that  the 
courts  look  upon  this  transaction 
as  indefensible,  and  consider  it  an 
improper  evasion  of  the  duty  of  the 
citizen  to  pay  his  share  of  the  taxes 
necessary  to  support  the  Government 
which  is  justly  due  on  his  property." 


Since  it  la  a question  of  fact  for  the  taxing  auth- 
orities to  determine  whether  or  not  the  purchase  of  the 
tax  exempt  securities  was  made  for  the  fraudulent  purpose 
of  evading  taxes,  this  department  will  not  pass  on  that 
question.  We  are  herewith  submitting  cases  which  are  as 
similar  in  facts  as  we  are  able  to  find. 


Respectfully  submitted. 


TYRE  W.  BOSTON 
Assistant  Attorney -General 

APPROVED: 


vASe'c.  THTJRLO 
(Acting)  Attorney -General 
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v.  OWSTTTUTIOKAL  LAW:  State'  Highway  Patrol,  under  Section 
STATE  HIGHWAY  PATROL:  44a,  Article  IV  of  the  Constitution 

of  Missouri  can  only  enforce  the  law 
as  to  motor  vehicle  laws  and  traffic 
regulations. 


August  21,  1941 


Honorable  Forrest  C.  Donnell 
Governor,  State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 


In  compliance  with  your  request  for  an  official 
opinion  as  to  the  powers  and  duties  of  the  State  High- 
way Patrol,  we  are  herein  giving  our  opinion  on  this 
matter.  The  conclusion  of  our  opinion  Is  based  primarily 

on-- 

First,  Section  8358,  Chapter  44,  R.  S. 

Missouri  1939} 

Second,  Section  8359,  Chapter  44,  R,  S. 

Missouri  1939} 

Third,  Section  44a,  Article  IV  of  the 

Constitution  of  Missouri* 

Section  8358,  Chapter  44,  R.  S.  Missouri  1939,  reads 
as  follows: 

k 

f,It  shall  be  the  duty  of  the  patrol 
to  police  the  highways  constructed 
and  maintained  by  the  commission} 
to  regulate  the  movement  of  traffic 
thereon}  to  enforce  thereon  the 
laws  of  this  state  relating  to  the 
operation  and  use  of  vehicles  on 
the  highways}  to  enforce  and  prevent 
thereon  the  violation  of  the  laws  re- 
lating to  the  size,  weight,  and  speed 
of  commercial  motor  vehicles  and  all 
laws  designed  to  protect  and  safeguard 
the  highways  constructed  and  maintained 
by  the  commission.  It  shall  be  the  duty 
of  the  patrol  whenever  possible  to 
determine  persons  causing  or  responsible 
for  the  breaking,  damaging  or  -destruction 
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of  any  Improved  hard  surfaced  roadway, 
structure,  sign  markers,  guard  rail  or 
any  other  appurtenance  constructed  or 
maintained  by  the  commission  and  to 
arrest  persons  criminally  responsible 
therefor  and  to  bring  them  before  the 
proper  officials  for  prosecution*  It 
shall  be  the  duty  of  the  patrol  to  co- 
operate  with  the  secretary  of  state 
and  the  motor  vehicle  commissioner  in 
the  collection  of  motor  vehicle  regis- 
tration fees  and  operators  and  chauf- 
feurs licenses  and  to  cooperate  with 
the  state  inspector  of  oils  in  the  col- 
lection of  motor  vehicle  fuel  taxes." 

Section  8359,  R,  S.  Missouri  1939,  Chapter  44,  reads 
as  follows  j 

"The  members  of  the  patrol  are  hereby 
declared  to  be  officers  of  the  state 
of  Missouri  and  shall  be  so  deemed 
and  taken  in  all  courts  having  juris- 
diction of  offenses  against  the  laws 
of  this  state.  The  members  of  the 
patrol  shall  have  the  powers  now  or 
hereafter  vested  by  law  in  peace  of- 
ficers except  the  serving  or  execution 
of  civil  process.  The  members  of  the 
patrol  shall  have  authority  to  arrest 
without  writ,  rule,  order  or  process 
any  person  detected  by  him  in  the  act 
of  violating  any  law  of  the  state. 

Ylhen  a member  of  the  patrol  is  in  pur- 
suit of  a violator  or  suspected  vio- 
lator and  Is  unable  to  arrest  such 
violator  or  suspected  violator  within 
the  limits  of  the  district  or  territory 
over  which  the  jurisdiction  of  such 
member  of  the  patrol  extends,  he  shall 
be  and  is  hereby  authorized  to  con- 
tinue in  pursuit  of  such  violator  or 
suspected  violator  Into  whatever  part 
of  this  state  may  be  reasonably  neces- 
sary to  effect  the  apprehension  and 
arrest  of  the  same  and  to  arrest  such 


Hon.  Forrest  C,  Donnell 


3— 


August  21,  1941 


violator  or  suspected  violator  wherever 
he  may  be  overtaken*” 

Under  Section  8358,  supra,  it  is  very  noticeable 
that  all  of  the  duties  placed  under  the  State  Highway 
Patrol  were  duties  involving  the  administering  of  the 
state  motor  vehicle  law  and  traffic  regulations. 

In  the  above  section  the  Legislature  specifically 

said: 

"The  members  of  the  patrol  are  hereby 
declared  to  be  officers  of  the  state 
of  Missouri  and  shall  be  30  deemed 
and  taken  in  all  courts  having  juris- 
diction of  offenses  against  the  laws 
of  this  state.  •*  * * -:«•  " 

The  above  partial  quotation  of  Section  8359,  supra, 
refers  not  to  all  laws  but  only  as  to  the  laws  set  out  In 
Section  8358,  supra,  which  the  Legislature  saw  fit  to  have 
the  State  Highway  Patrolmen  enforce*  The  purpose  of  Sec- 
tion 8359,  supra,  was  to  authorize  the  State  Highway  Patrol- 
men to  make  arrests  under  their  duties  set  out  in  Section 
8358,  supra,  in  the  same  manner  that  other  officers  have 
been  authorized  In  their  separate  territorial  jurisdiction. 

In  the  case  of  a sheriff  his  duties  are  confined  to  the 
county.  In  the  case  of.  constables  and  other  officers  their 
duties  are  confined  to  certain  territories,  and  so  in  the 
case  of  State  Highway  Patro3r»n  their  duties  are  confined  to 
the  territory  set  out  In  Section  8358,  supra,  which  duties 
are  mainly  upon  the  highways  of  this  state. 

In  construing  Sections  8358  and  8359,  supra,  to  the 
effect  that  the  powers  of  the  State  Highway  Patrol  are  con- 
fined to  matters  set  out  In  Section  8358,  supra,  the  courts 
of  this  state  have  held  that  sections  of  the  law  originally 
part  of  the  same  act  should  be  read  together.  It  was  so  held 
in  the  case  of  Consolidated  School  District  No.  4 of  Greene 
County  v.  Day,  43  S.  W.  (2d)  428.  Since  Section  8358,  supra, 
specifically  sets  out  In  detail  the  duties  of  the  patrol,  and 
since  Section  3359,  supra,  declares  that  members  of  the  patrol 
are  to  be  officers  of  the  State  of  Missouri  and  shall  be  so 
deemed  and  taken  in  all  courts  having  jurisdiction  of  offenses 
against  the  laws  of  this  state,  we  are  of  the  opinion  that 


Hon*  Forrest  C,  Donnell 


-4- 


August  21,  1941 


this  power  applies  to  the  duties  set  out  in  Section  8358, 
supra • 

In  reading  other  sections  in  Chapter  44,  which  is 
the  Missouri  State  Highway  Patrol  Act,  It  can  be  seen 
that  it  was  the  intention  of  the  Legislature  to  confine 
the  State  Highway  Patrol  to  the  enforcing  of  the  state 
motor  vehicle  laws  and  traffic  regulations*  They  en- 
acted Section  8356,  R*  S*  Missouri  1939,  which  provided  a 
distinctive  style  of  uniform,  and  also  provided  that 
vehicles  used  by  members  of  the  force  should  be  distinctively 
lighted  at  night*  The  Legislature  also  In  Section  8362  of 
the  same  chapter  prohibited  members  of  the  patrol  from  having 
the  right  or  power  of  search  and  seizure  except  the  disarming 
of  persona  under  arr  st  or  about  to  be  arrested* 

House  Bill  Wo*  14  of  the  Sixty-first  General  As- 
sembly appropriated  to  the  State  Highway  Patrol  $1,495,414.00 
out  of  the  state  treasury  chargeable  to  the  State  Highway 
Department  Fund.  By  this  appropriation  they  are  permitted 
to  use  money  out  of  the  Highway  Department  Fund. 

House  Bin  No,  15  of  the  Sixty-flTst  General  As- 
sembly appropriated  to  the  State  Highway  Department  out 
of  the  state  treasury  chargeable  to  the  State  Highway  Depart- 
ment Fund  certain  moneys.  The  same  House  Bill  appropriated 
to  the  State  Highway  Department  out  of  the  state  treasury 
certain  moneys  chargeable  to  the  State  Road  Fund.  Under 
the  appropriation  there  Is  no  question  but  that  the  State 
Highway  Patrol  Is  using  money  out  of  the  funds  allotted 
to  the  State  Highway  Department  and  State  Hoad  Fund. 

Chapter  44  of  the  Revised  Statutes  of  Missouri  1939, 
in  reference  to  the  Missouri  State  Highway  Patrol,  was  first 
enacted  and  appears  In  the  Laws  of  Missouri  1931*  Chapter 
44,  as  It  now  appears  In  the  Revised  Statutes  of  Missouri 
1939,  is  practically  the  same  as  was  first  enacted  in  1931. 
The  only  changes  made  were  to  the  number,  their  salary  and 
as  to  the  employment  of  clerks  In  the  State  Highway  Patrol 
offices* 

Section  8347  of  Chapter  44  of  the  Revised  Statutes 
of  Missouri  1939,  defines  the  word  ’’commission”  as  used  In 
that  chapter  to  mean  the  Missouri  State  Highway  Commission. 

Section  8348  of  Chapter  44  of  the  Revised  Statutes 
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of  Missouri  1939,  provides  for  the  appointment  of  a super- 
intendent 'of  the  Missouri  State  Highway  Patrol,  sets  his 
salary  and  places  him  under  the  supervision,  direction 
and  subject  to  the  approval  of  the  Commission. 

Section  8351,  Chapter  44,  R.  S.  Missouri  1939,  re- 
ferring to  the  salaries  of  different  members  of  the  State 
Highway  Patrol,  specifically  states  "with  the  approval  of 
the  State  Highway  Commission.”  In  view  of  the  above  sec- 
tions there  is  no  question  but  that  the  State  Highway 
Patrol  is  directly  under  the  State  Highway  Commission  and 
receives  Its  appropriation  from  the  state  road  fund. 

Of  course,  the  State  Highway  Patrolman  has  been 
declared  by  Section  8359,  supra,  to  be  an  officer  of  the 
State  of  Missouri  and  we  have  held  it  applies  to  his  duties 
as  set  out  in  Section  8358,  supra,  yet  he  may  make  arrests 
on  misdemeanors  committed  in  his  presence  and  may  arrest 
one  who  has  committed  a felony  either  in  his  presence  or 
out  of  his  presence. 

Section  8363,  Chapter  44,  R,  S,  Missouri  1939,  reads 
as  follows* 

’’Neither  the  governor,  the  commission, 
nor  the  superintendent  shall  have  any 
power,  right  or  authority  to  command, 
order  or  direct  any  member  of  the 
patrol  to  perform  any  duty  or  service 
not  authorized  by  this  chapter.” 

Under  the  above  section  the  governor,  the  commission, 
the  superintendent  of  the  State  Highway  Patrol  cannot  direct 
any  member  of  the  patrol  to  perform  any  duty  except  that 
which  is  set  out  under  Chapter  44.  In  the  duties  set  out 
under  Chapter  44,  we  find  no  reference  to  doing  any  duty 
except  that  of  offenses  connected  with  the  state  highways* 

In  the  past  former  governors  have  directed  the 
State  Highway  Patrol  to  perform  duties  not  connected  with 
the  construction  and  maintenance  of  state  highways  or  not 
connected  with  the  enforcement  of  the  state  motor  vehicle 
laws  and  traffic  regulations*  They  have  been  ordered  to 
make  investigations  In  criminal  cases  not  connected  in 
any  manner  with  the  State  Highway  Department* 
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Since  the  duties  of  the  State  Highway  Patrol  only 
require  them  to  enforce  the  lews  In  connection  with  the 
State  Highway  System  as  set  out  in  Section  8358,  supra, 
we  call  your  attention  to  Section  18,  Article  II  of  the 
Constitution  of  Missouri  which  reads  as  follows1 

”That  no  person  elected  or  appointed 
to  any  office  or  employment  of  trust 
or  profit  under  the  laws  of  this 
State,  or  any  ordinance  of  any 
municipality  in  this  State,  shall 
hold  such  office  without  personally 
devoting  his  time  to  the  performance 
of  the  duties  to  the  same  belonging,” 

Section  44a,  Article  IV  of  the  Constitution  of  Mis- 
souri was  submitted  by  an  Initiative  petition  filed  with 
the  secretary  of  state  according  to  law  and  was  adopted 
at  the  general  election  held  November  6,  1928,  which  re- 
pealed Section  44a,  Article  IV  of  the  Constitution  of  Mis- 
souri, which  was  adopted  November  2,  1920,  This  Section 
44a,  supra,  was  an  exception  to  the  general  limitation  of 
the  power  of  the  Legislature  as  set  out-  in  Section  44, 
Article  IV  of  the  Constitution  of  Missouri,  Section  44a, 
Article  IV  .of  the  Constitution  of  Missouri  partially  reads 
as  follows: 

”In  addition  to  the  exceptions  made 
and  created  in  section  44,  the  General 
Assembly  shall,  for  the  purpose  of  lo- 
cating, establishing,  acquiring,  con- 
structing, widening  and  improving 
hard-surfaced  public  highways  In  the 
State  and  in  each  county  thereof,  and 
of  acquiring  materials  therefor  and 
for  the  purpose  of  locating  and  con- 
structing bridges  across  the  rivers 
and  waters  of  the  State  and  of  partici- 
pating in  the  construction  of  toll-free, 
interstate  bridges,  have  the  power  to 
contract  or  authorize  to  contracting 
of  a debt  or  liability  on  behalf  of 
the  State  and  to  Issue  bonds  or  other 
evidences  of  Indebtedness  therefor  not 
exceeding  In  the  aggregate  one  hundred 
and  thirty-five  millions  of  dollars  — 
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* * -if  a-  -if  •»  -if-  * -if-  -if  -if-  -x-  if 


"The  said,  bonds  and  the  interest  that 
will  accrue  thereon  shall  be  paid  out 
of  a fund  to  be  provided  by  the  levy 
and  collection  of  a direct  annual  tax 
upon  all  taxable  property  in  the  State. 
All  state  motor  vehicle  registration 
fees,  license  taxes  or  taxes  authorised 
by  law  on  motor  vehicles  (except  the 
property  tax  on  motor  vehicles  and 
state  license  fees  or  taxes  on  motor 
vehicle  common  carriers)  and  also  all 
state  taxes  on  the  sale  or  use  of  .motor 
vehicle  fuels  authorized  by  law,  less 
the  expense  of  the  collection  of  such 
registration  fees  and  license  taxes 
on  motor  vehicles  and  taxes  on  the 
sale  or  use  of  motor  vehicle  fuels 
and  less  also  the  cost  of  maintaining 
the  State  Highway  Department  and  the 
State  Highway  Commission  and  the  cost 
of  administering  and  enforcing  any" s€ate 
motor  vehicle  law  or  traffic  regulation” 
shall,  alter  tKe” issuance  ol  any  o!  said 
bonds  and  so  long  as  any  of  said  bonds 
herein  authorized  remain  unpaid,  be  and 
stand  appropriated  without  legislative 
action,  to  the  payment  of  the  principal 
and  interest  of  the  said  bonds  and  for 
that  purpose  shall  be  credited  to  the 
State  Road  Bond  Interest  and  Sinking 
Fund  provided  by  law,  « * * -if  -if  if  -if 

To  complete  and  widen  or  otherwise 
improve,  and  maintain  the  state  system 
of  primary  and  secondary  highways  as 
designated  and  laid  out  under  existing 
law;  to  reimburse  the  various  counties 
and  political  or  civil  subdivisions 
(including  road  districts)  of  the  State 
for  money  expended  by  them  in  the  con- 
struction or  acquisition  of  roads  and 
bridges  now  or  hereafter  taken  over  by 
the  State  as  permanent  parts  of  the 
state  highway  system  to  the  extent  of 
the  value  to  the  State  of  such  roads 
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and  bridges  at  the  time  taken  over, 
not  exceeding  In  any  case  the  amount 
expended  by  such  counties  or  sub- 
divisions In  the  cohatructlon  or 
acquisition  of  such  roads  and  bridges? 

* -x-  * ■$:-  * * * *•  * a -s  * * * * * 

"After  the  principal  and  interest  of 
all  of  said  bonds  shall  have  been  paid, 
all  state  motor  vehicle  registration 
fees,  license  fees  or  taxes,  authorized 
by  law,  on  motor  vehicles  (except  the 
' property  tax  on  motor  vehicles  and 
state  license  fees  or  taxes  on  motor 
vehicle  common  carriers)  and  also  all 
state  taxes  on  the  sale  or  use  of  motor 
vehicle  fuels,  authorized  by  law,  less 
the  expense  of  |the  collection  of  sucH 
registration  fees-  and  license  taxes  on 
motor  vehicles  fand  taxes  on  the  sale  or 
use  of  motor  vehicle  fuels  and  less  also 
the  cost  of  maintaining  the  State  High- 
way Department  and  the  State  highway  Com- 
mission and  the  cost  of  administering 
and  enforc ing  any  state  motor  vehicle 
law  or  traffic  regulation,  shall  Ve  and 
etancT” appropriated  without  legislative 
action  to  the. State  Road  Fund,  to  be 
administered  and  expended  under  the 
direction  and  supervision  of  the  State 
Highway  Commission  for  the  purposes 
and  In  the  manner  hereinbefore  set 
forth. 

"It  shall  be  the  duty  of  the  State 
Auditor,  annually,  on  or  before  the 
first  day  of  July,  to  determine  the 
rate  of  taxation  necessary  to  raise 
the  amount  of  money  needed  for  that 
year  to  pay  the  principal  aud  interest 
maturing  In  the  next  succeeding  year, 

* * * % * * •;*-  x -:?•  # # # -:*•  n 

It  will  be  noticed  under  Section  44a,  Article  IV, 
supra,  that  additional  exceptions  are  made  and  created  to 
the  exceptions  set  out  in  .Section  44,  Article  IV,  supra. 
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It  specifically  states  that  the  purpose  of  Section  44a, 
supra,  was  for  the  creation  and  purpose  of  locating,  es- 
tablishing, acquiring,  constructing,  widening  and  Improv- 
ing hard-surfaced  public  highways  in  the  State,  and  in 
fact  the  whole  purpose  of  Section  44a  was  for  road  and 
bridge  purposes.  It  was  not  the  purpose  of  the  voters, 
who  adopted  Section  44a,  that  the  money  paid  by  them  In  taxes 
on  certain  commodities  or  privileges  should  be  used  for  the 
purpose  of  the  prevention  or  prosecution  of  all  crime.  The 
only  place  In  Section  44a,  supra,  that  will  authorize  an  ap- 
propriation for  the  State  Highway  Patrol  might  be  Inferred 
from  the  following  words  which  appear  on  page  93c  of  the 
Constitution  of  Missouri,  # less  the  expense  of  the  col- 
lection of  such  registration  fees  and  license  taxes  on 
motor  vehicles  and  taxes  on  the  sale  or  use  of  motor 
vehicle  fuels  and  less  also  the  cost  of  maintaining  the 
State  Highway  Department  and  the  State  Highway  Commission 
and  the  coat  of  administering  and  enforcing  any  state  motor 
vehicle  law  or  traffic  regulation  %'x  w 

The  upkeep  of  the  State  Highway  System  depends  on 
many  channels  of  taxation.  One  of  them  Is  that  there  Is 
to  be  collected  a direct  animal  tax  upoh  all  taxable  prop- 
erty in  the  state  for  the  purpose  of  retiring  the  bonds 
and  Interest  set  out  In  Section  44a,  supra.  It  also 
depends  upon  all  of  the  motor  vehicle  registration  fees, 
license  taxes  or  taxes  authorized  by  law  on  motor  vehicles 
and  also  state  taxes  on. the  sale  or  use  of  motor  vehicle 
fuels  authorized  by  law  leas  the  expense  of  the  collection 
of  the  above  taxes  and  fees.  All  through  Section  44a,  supra, 
the  fact  that  money  obtained  frcan  registration  fees,  license 
taxes,  license  fees,  motor  fuel  taxes  and  other  taxes  was 
for  the  main  purpose  for  the  construction  and  maintenance 
of  roads^and  bridges. 

All  of  the  taxes  above  set  out  which  were  framed  by 
the  drawers  of  the  constitutional  amendment  and  which  were 
voted  upon  and  passed  by  the  people  were  for  the  purpose  of 
Collecting  public  revenue  of  a very  extraordinary  kind, 
©specially  for  the  major  use  of  the  payment  and  retirement 
of  the  state  bonds  described  in  amendment  Section  44a.  In 
the  case  of  State  v.  Hackmann,  282  S*  W.  1007,  par*  6,  the 
court,  in  holding  that  the  revenue  was  of  an  extraordinary 
kind,  Saids 

"The  money  out  of  which  the  highway 
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commission  is  to  be  maintained  is  as 
much  public  or  state  revenue  as  any 
money  coming  into  the  state  treasury 
from  any  source.  Whether  it  is  called 
motor  vehicle  registration  fees,  license 
fees,  or  a tax  (all  of  which  designations 
are  used  in  section  44a  of  article  4 of 
the  Constitution,  vide  Laws  1921,  1st 
Ex*  Seas,  p.  196),  or  by  any  other  name. 

It  is  a tax  levied  by  the  state  upon 
the  right  of  motor  vehicles  to  use  the 
public  streets  and  highways  of  the 
state.  It  is  not  only  levied  by  the 
state,  but  Is  collected  by  it,  and 
paid  directly  from  the  motor  vehicle 
owners  into  the  state  treasury  (Laws 
1921,  1st  IX.  Sess,  p*  104,  section 
28).  The  state,  therefore,  is  interested 
in  what  use  is  made  of  revenue  from  that 
source.  So  much  is  It  Interested  that 
the  people,  in  amending  the  Constitution 
(section  44a  of  article  4,  supra),  declared 
that  all  such  taxes  received  by  the  state, 
less  the  costs  of  maintaining  the  state 
highway  commission,  should  stand  appro- 
priated without  legislative  action  for 
and  to  the  payment  of  the  principal  and 
interest  of  certain  state  bonds  and  the 
accumulation  of  a sinking  fund  therefor. 

To  say,  therefore,  that  the  state  is 
not  Interested,  and  vitally  interested, 
in  the  amount  to  be  taken  from  this  fund 
for  the  maintenance  of  the  highway  com- 
mission is  not  in  accord  with  the  people's 
action  in  amending  the  Constitution  and 
that  of  the  Legislature  in  creating  the 
commission. 

"The  term  'state  revenue*  was  recently 
defined  by  the  court  in  banc  in  State 
ex  rel,  Thompson  v.  Treasurer  of  Teachers' 
College,  264  S,  W.  loe.  cit,  700,  306 
Mo,  64*  In  that  case  the  court  saidt 

"'By  revenue,  whether  its  meaning  be 
measured  by  the  general  or  the  legal 
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lexlcographer,  Is  meant  the  current 
Income  of  the  state  from  whatsoever 
source  derived  which  Is  subject  to 
appropriation  for  public  usesn  This 
current  income  may  be  derived  from 
various  sources*  as  our  numerous 
statutes  attest,  but,  no  matter  from 
what  source  derived,  if  required  to 
be  paid  into  the  treasury,  it  becomes 
revenue  or  state  money*’ 

"It  thus  appears  that  not  only  is  the 
fund  public  revenue  or  state  money, 
but  it  is  public  revenue  of  a very 
extraordinary  kind,  levied,  collected, 
and  held  by  the  state  for  two 

fubllc  uses,  the  major  use'  of  

tie  payment  aricC  retirement  o?  ’state 

Vondfy 

Section  44a,  supra,  further  provided,  as  above  set 
out,  that  after  the  principal  and  interest  on  all  the  bonds 
described  in  Section  44a  have  been  paid',  all  state  motor 
vehicle  registration  fees,  license  fees  and  taxes,  and 
also  all  state  taxes  on  the  sale  or  use  of  motor  vehicle 
fuels  less  the  expense  of  collection,  should  stand  appro- 
priated without  legislative  action  to  the  state  road  fund 
under  the  direction  and,  supervision  of  the  State  Highway 
Commission  for  the  pur pop e of  the  construction  and  mainte- 
nance of  roads  and  state  highways.  In  making  the  above 
provision,  the  framers  of  Section  44a,  Article  IV  of  the 
Constitution  of  Missouri  saw  fit,  for  the  second  time, 
to  deduct  the  cost  of  administering  and  enforcing  any 
state  motor  vehicle  or  traffic  regulations. 

There  is  no  question  but  that  the  purpose  of  Sec- 
tion 44a,  supra,  was  to  construct  and  maintain  the  state 
highways  and  other  roads  in  the  State  of  Missouri.  That 
it  was  for  that  purpose  was  held  in  State  v.  Smith,  67  S, 

W*  (2d)  50,  1.  c.  56,  Where  the  court  saidt 

”■»  «•  >*’  ■»  that  the  commission  as  created 

is  ’vested  with  the  powers  and  duties 
specified  in  this  article,  and  also 
all  pov/ers  necessary  or  proper  to 
enable  the  commission,  or  any  of  its 
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officers  or  employees,  to  carry  out 
fully  and  effectively  all  of  the  pur- 
poses of  this  article.’  In  respect 
of  road  construction  and  its  connected 
Incidents,  nothing  Is  omitted.  The 
act  is  a special  lawj  a complete  well- 
rounded  harmonious  whole,  relating  to 
a single  homogeneous  enterprise  that 
was  designed  by  the  people  end  fur- 
thered by  the  Legislature  to  ’get 
Missouri  out  of  the  mud.’  * * # ” 

Section  44a,  supra,  only  mentions  criminal  prosecution 
as  to  enforcement  of  the  state  motor  vehicle  laws  and  traffic 
regulations.  The  wording  of  the  amendment  is  unambiguous  and 
clearly  states  tlfe  purpose  of  the  section.  In  the  case  of 
State  v.  State  Highway  Commission,  42  S.  V^.  (2d)  196,  par.  9, 
the  court,  In  construing  Section  44a,  supra,  said: 

"We  eannot  tell  all  that  was  In  the 
minds  of  those  who  drew  the  amend- 
ment or  of  the  voters  who  voted  for 
it*  We  do  not  say  any  of  the'  things 
we  have  suggested,  were*  But  we  are 
controlled  by  what  the  amendment  says, 
so  far  as  Its  recitals  are  consistent 
and  intelligible,  and  it  Is  our  duty 
to  give  effect  to  every  part  if  pos- 
sible. Caatlio  v.  State  Highway  Com- 
mission, supra,  312  Mo,  Iqc,  elt. 

264,  279  S,  W,  673,  loc.  clt.  676. 

* * it  it  -it  it  it  it  * it  it  it  it  it  it  " 

Under  the  above  holding  It  cannot  be  Implied  that 
the  State  Highway  Patrol,  which  Is  not  mentioned  in  Sec- 
tion 44a,  supra,  would  now  have  the  authority  to  perform 
criminal  duties  other  than  the  enforcement  of  the  state  motor 
vehicle  law  and  traffic  regulations  and  as  set  out  In  Sec- 
tion 8368,  supra. 

The  taxes  other  than  the  direct  tax  for  the  State 
Highway  Commission  also  comes  from  the  gasoline  tax  which 
is  provided  for  In  Section  8412,  R.  S.  Missouri  1939,  which 
reads  as  follows: 

"For  the  purpose  of  providing  funds 
to  complete  the  construction  of  and 
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for  the  maint ©nance  of  the  state 
highway  system  of  this  state  as 
designated  by  law,  there  Is  hereby 
provided  a license  tax  equal  to  two 
cents  per  gallon  of  motor  vehicle 
fuels  as  defined  In  this  article  used 
In  motor  vehicles  of  the  public  high- 
ways of  the  state,  which  license  tax 
shall  apply  and  become  effective 
January  1,  1926," 

Under  the  above  section  it  specifically  provides 
for  funds  to  complete  the  construction  and  maintenance 
of  a state  highway.  This  tax  is  paid  into  the  state 
treasury,  subject  to  appropriation  for  the  State  Highway 
Commission  from  whose  funds  the  State  Highway  Patrol,  by 
appropriation,  draws  Its  funds.  Also,  Section  8402,  R. 

S*  Missouri  1939,  provides  that  all  fees  for  the  regis- 
tration of  motor  vehicles,  trailers,  chauffeurs,  and  in 
fact  everything  pertaining  to  the  automobile  shall  be 
paid  to  the  state  treasurer  who  shall  deposit  the  same 
to  the  credit  of  the  State  Road  Fund.  In  other  words, 
the  State  Highway  Patrol  Is  receiving  appropriations 
from  taxes  that  are  earmarked  for  the  construction  of 
roads  in  the  state  for  their  maintenance  and  are  using 
the  funds  for  the  Investigation,  prosecution  and  prevention 
of  crimes  that  are  not  mentioned  in  Section  44a,  supra, 
except  the  crime  concerning  the  state  motor  vehicle  law 
and  traffic  violation;  ‘The  State  Road  Fund,  as  provided 
for  under  Section  44a*  supra*  was  formulated  by  a vote  of 
the  people  for  the  sole  purpose  of  the  construction  and 
maintenance  of  highways  and  the  mention  of  the  phrase 
"cost  of  administering  and  enforcing  any  state  motor 
vehicle  law  or  traffic  regulation”  was  merely  an  incident 
to  the  amendment.  The  money  raised  by  reason  of  Section 
44a,  supra,  is  as  sacred  to  the  maintenance  and  construction 
of  highways  as  the  money  earned  or  formulated  under  other 
sections  of  the  Constitution,  such  as  the  money  earmarked 
state  aid  and  maintenance  of  public  schools. 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  the  money  paid  into  the  state  treasury  for  the  bene- 
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fit  of  the  State  Highway  Commission  and  other  departments 
thereunder  is  a sacred  fund  for  the  purpose  of  the  con- 
struction and  maintenance  of  the  State  Highway  System  and 
cannot  be  appropriated  for  any  other  purpose. 

It  is  further  the  opinion  of  this  department  that 
Chapter  44  of  the  Revised .Statutes  of  Missouri  1939,  con- 
cerning the  forming  aid.  the  duties  of  the  State  Highway 
Patrol,  was  enacted  by  reason  of  the  fact  that  Section  44a, 
Article  IV  of  the  Constitution  of  Missouri,  contained  the 
following  Incidental  clause,  “less  -*  -is-  * the  cost  of  ad- 
ministering and  enforcing  any  state  motor  vehicle  law  or 
traffic  regulation 

It  is  further  the  opinion  of  this  department  that 
the  only  powers  of  the  State  Highway  Patrol  are  contained 
in  Section  8358,  Chapter  44  of  the  Revised  Statutes  of 
Missouri  1939,  which  section  confines  their  duties  ohly 
to  the  administering  of  the  motor  vehicle  laws  and  traffic 
regulations. 

It  is  further  the  opinion  of  this  department  that 
any  appropriation  out  of  the  extraordinary  road  fund,  as 
formed  under  Section  44a,  Article  IV  of  the  Constitution 
of  Missouri,  would  be  uncons titivbional  as  to  any  appro- 
priation made  for  the  purpose  of  the  State  Highway  Patrol 
in  performing  any  other  duties  except  that  of  administer- 
ing and  enforcing  any  state  motor  vehicle  law  or  traffic 
regulation  as  set  out  under  Section  8358,  R.  S.  Missouri 
1939, 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


lk)Y  LIcIvITTRICK 
Attorney  General 
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Honorable  Forrest  C,  Donnell 
Governor  of  the  State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  your  request  for  an  opinion  as 
to  whether  the  Governor  has  authority  to  affix  his  signa- 
ture to  a patent  which  is  issued  in  correction  of  a swamp 
land  patent  originally  Issued  in  1859,  but  which  was 
defective  for  the  reason  that  there  was  not  affixed  thereto 
the  Seal  of  the  State  of  Missouri* 

In  a letter  directed  to  you  by  D.  E.  Calton,  Land 
Register  Clerk,  under  date  of  August  G,  1941,  we  find  the 
following  statement: 


"The  laws  relative  to  Swamp  Lands  are 
found  in  Vol.  2,  Revised  Statutes  of 
Missouri,  1939,  sections  12752  to  12788, 
Inclusive.  There  seems  to  be  no  specific 
statute  directing  you  to  sign  a patent, 
such  as  you  now  have  before  you  for  the 
purpose  of  correcting  a defect,  however  >■ 
we  have  records  of  patents  having  been 
Issued  in  the  past  for  similar  reasons, 
signed  by  the  Governor  and  not  attested 
by  the  Secretary  of  State.  The  Legis- 
lature has  not  anticipated  every  circum- 
stance that  would  arise,  therefore  no 
provision  has  been  made  to  correct  some 
of  the  defects  which  we  may  encounter. 
Prior  to  the  year  1870,  Swamp  Land 
Patents  were  issued  to  individual  pur- 
chasers, signed  by  the  Governor  and 
attested  by  the  Secretary  of  State j 
the  patent  now  in  question  was  issued 
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in  the  year  1859*  How  some  attorney- 
offers  the  suggestion  that  the  title 
to  the  land  is  defective  because  the 
Seal  of  the  State  had  not  been  affixed 
as  provided  by  law*  If  this  is  true, 
of  course  there  must  be  9ome  way  to 
remedy  the  situation*  Personally,  I 
believe  the  title  now  on  record  in 
Grundy  County,  would  be  held  by  the 
Courts,  to  be  good  and  sufficient, 
however  since  some  question  has  been 
raised,  in  order  to  satisfy  all  con- 
cerned, the  best  way  to  dispose  of 
this  is  to  issue  the  patent  to  correct 
the  defect.  The  certificate  of  the 
County  Cl^rk  is  sufficient  evidence 
that  the  patent  Is  going  to  the  legal 
owner,” 


The  corrected  patent  which  you  are  requested  to  sign 
reads  as  follows*  l 

nTHE  STATE  OF  MISSOURI, 

"To  ALL  WHO  3H$£X  SEE  THESE  PRESENTS , 

GREETING: 

"Whereas,  It ^appears  by  the  duplicate 
receipts  of  the  Clerk  of  the  County  Court 
of  Grundy  County,  Missouri,  That  Benjamin 
F,  Sperry,  of  the  County  of  Grundy,  in 
the  State  of  Missouri,  did,  on  the  Second 
' day  of  November,  in  the  year  of  our  Lord, 
eighteen  hundred  and  fifty  seven,  purchase, 
among  other  lands,  the  North  one-half  of 
the  Northwest  qr*  of  the  Northeast  qr.  of 
Section  Seventeen  (17),  in  Township  Sixty- 
three  (63),  North  of  the  Base  line,  of 
Range  Twenty-five  Vvest  of  the  Fifth  Prin- 
cipal -Meridian,  at  the  price  of  Fifty 
Cents  per  acre,  being  a part  of  the  Lands 
selected  under  an  Act  of  Congress,  entitled, 

"An  Act  to  enable  the  State  of  Arkansas 
and  Other  States  to  reclaim  the  Swamp 
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Hands  within  their  limits,"  approved 
September  28,  1850,  and  whereas  It 
further  appears  that  the  full  purchase 
money  for  all  the  land  involved  in  the 
transaction,  was  paid  by  the  said  Ben- 
jamin F.  Sperry  and  that  a patent  to 
the  Lands  purchased  by  Sperry  was 
Issued  and  recorded  in  Vol.  4 at  page 
2065  of  the  records  of  Swamp  Land  Patents 
in  the  office  of  the  Secretary  of  State, 
however  it  appears  that  said  patent  was 
defective  in  that  the  Seal  of  the  State 
was  not  thereto  affixed;  and  Whereas, 
it  now  appears  that  THE  KANSAS  CITY  LIFE 
INSURANCE  COMPANY  is  the  owner  through 
mesne  conveyances  by  Benjamin  F*  Sperry, 
the  original  Purchaser}  NOW,  THEREFORE, 

KNOW  Yiu,  That  I,  FORREST  C.  DONNELL, 

GOVERNOR  of  the  State  of  Missouri,  in 
order  to  correct  the  title,  and  by  virtue 
of  authority  in  me  vested  by  lav/,  have 
GIVEN  and  Granted  and  by  these  Presents 
DO  GIVE  and  GRANT  unto  the  KANSAS  CITY 
LIFE  INSURANCE  COMPANY  and  to'  ITS  ASSIGNS , 
the  LAND  herein  above  described;  to  have 
and  to  hold  the  same,  with  the  appurtenances, 
unto  the  said  Kansas  City  Life  Insurance 
Company  and  to  its  assigns  forever; 

"In  witness  whereof,  I,. Forrest  C.  Donnell, 
Governor  of  the  State  of  Missouri,  have 
hereunto  set  my  hand  and  caused  the  GREAT 
.SEAL  of  the  State  to  be  hereunto  affixed 
by  the  Secretary  of  State;  done  at  the 

City  of  Jefferson,  this  day  of 

August,  in  the  Year  of  our  Lord,  Nineteen 
hundred  and  forty- one. 

( SEAL} 

By  the  Governor 

DWIGHT  li,  BROWN  Secretary  of  State." 
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Vie  have  been  unable  to  find  any  Missouri  case  govern-: 
ing  the  above  situation#  However,  we  believe  that  the 
decision  in  the  case  of  i'lewlon  v.  Allen,  106  Kan#  586, 

188  Pac#  24.8,  is  controlling , Said  case  was  an  original 
mandamus  against  the  Governor  and  the  State  Auditor  to 
procure  the  issuance  of  a corrected  patent  for  realty, 
originally  school  land*  ■ Tfie  court  said: 


“This  action  was  brought  by  S . A . i.ew'lon, 
owner  of  the  east  half  of  the  northwest 
quarter  of  section  16,  township  2 south, 
range  18,  Drown  county,  Kan*,  to  procure 
the  issuance  of  a corrected  patent  for 
this  tract  originally  school  land. 

”In  1879  thi3  land  was  patented  as  lots 
3 and  4 of  the  northwest  quarter  of 
section  16*  The  defendants  in  their 
answer  admit  that  the  land  as  last  above 
described  constitutes  the  east  half  of 
the  northwest  quarter  of  the  section  in 
question  and  is  so  described  on  the 
government  plat,  and  express  their  willing- 
ness to  issue  the  corrected  'patent  applied 
for  if  they  have  the  authority  so  to  do. 

"Tf/hen  the  state  enters  -che  realm  of  business 
it  should  transact  it  on  business  principles, 
including  that  freedom  from  technicalities 
which  -is  observed  by  the  business  world. 

Ho  possible  reasoA  suggests  itself  why 
the  owner  of  the  ^,and  in  question  should 
have  his  title  injuriously  affected  by  a 
clerical  error  ac  easily  correctable, 

" * As  already  seen,  a state  may,  in  the 
absence  of  constitutional  restrictions, 
dispose  of  its  property  like  any  other 
owner,  and  when  acting  not  in  its  capacity 
as  a sovereign,  but  in  its  proprietary 
capacity  as  the  owner  of  the  lands,  it 
is  bound  by  the  same  rules  as  those  which 
it  applies  to  its  citizens.*’  25  R.  C.  L* 

389,  Section  23* 
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"’A  state  entering  Into  contracts  lays 
aside  its  attributes  of  sovereignty  and 
binds  itself  substantially  as  one  of  its 
citizens  doits  when  he  enters  into  a con- 
tract, and,  in  general,  its  contracts 
are  interpreted  as  the  contracts  of  in- 
dividuals are,  and  controlled  by  the 
same  laws*’  Page  392,  Section  25. 

HIn  Mayse  v.  Belt,  84  Kan*  211,  114 
Pac*  232,  the  state  was  held  liable  for 
waiver  of  forfeiture  of  a school  land 
certificate  the  same  as  a private  party 
might  have  been, 

"Peeling  assured  that  the  Governor  and 
auditor  will  execute  the  proper  patent, 
we  deem  it  unnecessary  at  this  time  to 
allow  the  writ  prayed  for, 

"All  the  Justices  concurring." 

Inasmuch  as  it  appears  that  the  full  purchase  price 
was  paid  for  the  land  originally  patented,  and  said  patent 
is  properly  recorded  in  the  swamp  land  patents  in  the  Office 
of  Secretary  of  State,  we  see  no  reason  why  the  proper  state 
officers  may  not  issue  another  patent  correcting  the  defect. 

Prom  the  foregoing,  we  are  of  the  opinion  that  the 
Governor  has  the  authority  to  affix  his  signature  to  a patent 
which  is  issued  in  correction  of  a swamp  land  patent  originally 
issued  in  .1859,  but  which  was  defective  for  the  reason  that 
there  was  not  affixed  thereto  the  Seal  of  the  State  of 
Missouri • 


Respectfully  submitted. 


MAX  DABSSRMAN 

APPROVED:  Assistant  Attorney  General 


VARE  C.  THllRLO  ' 

(Acting)  Attorney  General 
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PUBLIC  OFFICERS:  until  successor  Is  elected,  holds 

office  until  the  election  of  a 
properly  qualified  successor. 


September 


Honorable  Forrest  C.  Donnell 
Governor  of  the  State  of  Mis 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


We  ere  in  receipt  of  your  request  for  an  opinion 
concerning  the  existence  of  a vacancy  in  the  office  of 
Prosecuting  Attorney  In  Shannon  County,  Missouri,  and 
your  power  to  make  an  appointment  to  such  office.  You 
have  submitted,  in  connection  with  your  request,  a 
statement,  briefs  on  behalf  of  each  of  the  parties 
concerned  and  the  resignation  of  one  A.  E.  Orchard  as 
Prosecuting  Attorney  of  Shannon  County,  We  quote  the 
following  portions  of  the  statement  received,  which  are 
necessary  to  a decision  on  the  question: 


"At  the  August  Primary  Election,  held 
in  the  year  1940,  A.  E.  Orchard  was  the 
only  candidate  on  the  Democratic  Ticket 
for  the  Office  of  Prosecuting  Attorney 
for  Shannon  County,  Missouri,  and  was 
duly  nominated  for  said  of floe, 

"At  the  General  Election  of  the  same 
year  he  was  duly  elected  to  the  said 
• office,  being  the  only  candidate  on 
either  ticket  in  said  election.  Was 
certified,  and  by  the  then  Governor, 

L.  C.  Stark,  commissioned  and  prior  to 
the  1st  day  of  January,  1941,  took  the 
oath  of  office  and  qualified  as  Prosecut- 
ing Attorney  for  said  Shannon  County, 
Missouri,  however,  he  did  fall,  at  ,the 
October  Examination  of  the  Bar  Board, 
to  make  a satisfactory  grade,  and  was 
not  admitted  to  the  practice  of  law  In 
this  state* 
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MJ.  Ben  Searcy,  who  was  regularly  elected, 
commissioned  and  qualified  as  Prosecuting 
Attorney  for  said  county  at  the  General 
Election  held  in  the  year  1938,  has,  since 
the  1st  day  of  January,  1941 j continued 
to  function  as  Prosecuting  Attorney  for 
said  Shannon  County,  Missouri;  there  be- 
ing no  proceeding  instituted  to  try  his 
right  to  do  so. 

”Mr • Searcy  was,  until  the  first  of  June 
of  this  year,  the  only  resident  Attorney, 
in  active  practice.  In  Shannon  County. 

# ■»  * M 


The  resignation  of  A.  E*  Orchard,  also  submitted,  is 
as  follows: 


”At  the  last  general  election  held  in  this 
state,  I,  the  undersigned,  was  elected  to 
the  office  of  Prosecuting  Attorney,  of 
Shannon  County;  that  before  I was  elected 
I took  the  bar  examination  and  failed  to 
receive  my  license  to  practice  law,  hence 
could  not  exercise  the  functions  of  said 
office;  I received  my  commission  from  the 
Governor  and ‘qualified  by  taking  the  oath 
of  office  and  having  my  commission  recorded 
in  the  County,  and  since  I cannot  exercise 
my  duties  as  said  Prosecutor,  I am  taking 
this  means  of  informing  you  that  I desire 
to  resign,  my  resignation  to  take  effect 
upon  the  receipt  of  this  letter.” 


Your  authority  to  fill  a vacancy  in  the  office  of 
Prosecuting  Attorney  in  any  county  in  the  state  is  set  out 
in  Section  12989,  H.  S*  Mo*  1939,  which  is  as  follows: 


"If  any  vacancy  shall  happen  from  any 
cause  in  the  office  of  the  attorney- 
general,  circuit  attorney,  prosecuting 
attorney  or  assistant  prosecuting  attorney. 
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the  governor,  upon  being  satisfied  that 
such  vacancy  exists,  shall  appoint  some 
competent  person  to  fill  the  same  until 
the  next  regular  election  for  attorney- 
general,  prosecuting  attorney  or  assistant 
prosecuting  attorney,  as  the  case  may  be.” 


Your  decision,  under  the  above  section,  as  to  whether 
or  not  a vacancy  exists  may  bo  reached  from  any  information 
which  you  may  have  from  any  source,  but  is  not  conclusive 
on  the  parties  and  is  subject  to  judicial  review.  While 
not  necessary  to  the  question  at  hand,  we  believe  that  the 
Judicial  definition  of  your  powers  to  determine  whether  a 
vacancy  exists  may  be  of  some  assistance*  In  State  ex  rel. 
Attorney  General  v.  Seay,  64  Mo.  89,  1*  c.  98,  we  find  the 
following  interpretation* 


” **  ■»  •»  Hence,  that  provision  of  the 
constitution  that  rthe  governor,  upon 
being  satisfied  that  a vacancy  exists, 
shall  issue  a writ  of  election,  etc.,’ 
confers  no  judicial  authority,  but  merely 
for  convenience  authorizes  him  to  deter- 
mine that  question,  because  the  public 
service  might  suffer  if  a vacancy  could 
not  be  filled  until  after  a judicial  in- 
vestigation be  had*  He  determines  it 
upon  eg  parte  testimony  or  information 
that  is  nob  technically  testimony  at 
all,  and  surely  it  was  not  Intended  that 
the  rights  of  incumbents  were  to  be  con- 
clusively determined  by  the  governor,  by 
the  discharge  of  the  duty  imposed  upon 
him  by  that  section*" 


The  present  incumbent  of  the  office  of  Prosecuting 
Attorney  of  Shannon  County  was  elected  under  the  provisions 
Of  Section  12934,  R.  S,  Mo.  1939*  - 


"At  the  general  election  to  be  held  in 
this  state  in  the  year  A.  D*  1880,  and 
every  two  years  thereafter,  there  shall 


Hon,  Forrest  C.  Donnell 


-4- 


September  8,  1941 


be  elected  In  each  county  of  this  state 
a prosecuting  attorney,  who  shall  be  a 
person  learned  in  the  law,  duly  licensed 
to  practice  as  an  attorney  at  law  in  this 
state,  and  enrolled  as  such,  at  least 
twenty-one  years  of  age,  and  who  has  been 
a fide  resident  of  the  county  in 

which  he  seeks  election  for  twelve  months 
next  preceding  the  date  of  the  general 
election  at  which  he  is  a candidate  for 
such  office  and  shall  hold  his  office 
for  two  years,  and  until  his  successor 
is  elected,  commissioned  and  qualified,” 
TTtaiics  ours)  ”**  ~ 


Another  provision  of  the  statutes  deals  with  the 
term  of  office  of  the* various  prosecuting  attorneys  in 
the  state,  which  is  Section  12988,  R,  S.  Mo.  1939,  being 
as  follows* 


“The  attorney-general , prosecuting  attor- 
neys, the  circuit  attorney,  the  prosecuting 
attorney  and  assistant  prosecuting  attorney 
for  the  city  of  St,  Louis  shall  be  commis- 
sioned by  the  governor,  and  shall  hold  their 
offices  until  their  successors  are  elected, 
commissioned  ‘and  qualified*1*  (Italics  ours) 


The  underlined  portions  of  the  two  sections  above 
quoted  leave  no  doubt  ae  to  the  Intention  of  the  Legislature 
with  regard  to  the  term  of  office  of  the  prosecuting  attorneys 
in  the  state.  The  term  may  expire  only  when  a successor  has 
been  elected,  commissioned  and  qualified. 

Under  the  facts  as  submitted,  it  becomes  necessary  to 
determine  whether  or  not  a successor  to  the  present  incumbent, 
who  was  elected  at  the  1938  general  election,  has  been  elected, 
commissioned  and  qualified,  A.  E.  Orchard  has  never  been 
possessed  of  a license  to  practice  as  an  attorney  at  law 
in  this  state  according  to  the  statement  and  briefs  submitted, 
and  we  fall  to  find  his  name  enrolled  aa  an  attorney  in  the 
Public  Records  of  the  Supreme  Court  of  the  State  of  Missouri, 
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These  ere  requirements  which  each  prosecuting  attorney 
must  possess  under  Section  12934,  supra. 

From  the  statement  of  facts  submitted  and  the 
resignation  of  Mr,  Orchard,  it  is  apparent  that  he  never 
at  anytime  attempted  to  exercise  the  duties  of  the  office, 
and  it  is  further  apparent  |hat  the  present  incumbent 
has  at  all  times  fulfilled  those  duties*  It  Is  admitted 
that  the  present  Incumbent  possesses  all  the  necessary 
qualifications.  While  we  find  no  authority  in  which  the 
exact  facts  here  presented  were  determined,  there  are 
numerous  authorities  in  Missouri  which  decide  that  the 
election  of  a person  who  does  not  possess  the  necessary 
qualifications  for  an  office  has  no  right  to  hold  that 
office.  In  State  ex  rel.  Snyder  v.  Bewman,  et  al.,  91 
Mo,  445,  the  relator  was  ja  candidate  for  Mayor  and  the 
respondents  were  the  Cityj  Aldermen  who  withheld  a certificate 
of  election  to  relator  oh  the  ground  that  he  had  not  been 
a resident  of  the  city  for  one  year  next  prior  to  his 
election,  as  required  by  the  statutes.  A writ  of  mandamus 
was  sought,  which  was  denied  in  the  following  language 
by  the  court,  1.  e,  451; 


"The  election  of  a person  to  an  office 
who  does  not  possess  the  requisite 
qualifications,  gives  him  no  right  to 
hold  the  office.  1 Dill.  Mun*  Corp. 

(3  Dd*)  sec,  196.  As,  by  reason  of 
his  disqualifications,  the  relator  was 
not  entitled  to  hold  the  office,  surely 
he  has  no  right,  at  the  hand  of  the 
court,  to  be  armed  with  a certificate 
of  election  — evidence  of  title- to 
that  to  which  he  has  no  right i" 


This  quotation  was  approved  in  State  ex  rel.  v*  Roach,  246 
Mo*  70* 

To  the  same  effect  is  the  following  paragraph  in  46 
C.  J.  950; 


"Inhere  the  legislature  has  fixed  the 
qualifications  for  an  office  pursuant 
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to  its  authority  so  to  do,  the  electors 
cannot  select  one  not  possessing  the 
qualifications  prescribed,  and  one  who 
is  not  eligible  is  not  regarded  as 
elected  to  office,  although  he  may  re- 
ceive the  highest  number  of  votes  cast 
and  is  In  possession  of  a certificate 
of  election,  although  it  has  been  held 
that  his  election  is  not  affected  but 
merely  his  right  to  hold  the  office. 

One  who  has  been  elected  to  an  office, 
but  who  is  ineligible  cannot  recover 
the  office  from  another." 


Among  the  authorities  there  cited  is  Jenness  v.  Claik , 

21  N . D.  ISO,  129  N.  W.  Rep.  357,  Volume  27,  Ann.  Cases 
1913  B,  357,  In  that  case  the  appellant’s  term  of  office 
as  Superintendent  of  I Schools  expired  on  the  first  Monday 
of  January,  1909,  an4  respondent,  who  was  the  successful 
candidate  at  the  preceding  general  election,  obtained  a 
certificate  of  election,  duly  qualified  and  was  in  possession 
Of  the  office,  discharging  the  duties  thereof.  The  following 
portion  of  the  court  bears  directly  on  the  question  at  hand, 
Ann.  Cases,  1.  c.  676t 


"In  the  light  of  such  admission*  can  it 
be  said  that  'a  successor  to  plaintiff 
has  been  elected  and  qualified  so  as  to 
terminate  her  right  to  the  office? 

"Appellant’s  counsel  contend  that,  because 
of  respondent’s  ineligibility  to  hold 
the  office,  his  election  was  void,  and  that 
consequently  plaintiff’s  right  to  the  of- 
fice still  continues,  and  v/ill  continue 
until  a qualified  person  has  been  elected 
and  has  qualified*  That  such  election 
was  void,  we  entertain  no  doubt*  Such 
is  practically  the  unanimous  voice  of 
the  authorities*.  23  Am*  & Eng*.  Bne* 
of  Law  (2d  ed*)  338  and  cases  eitedj 
Sheridan  v*  St*  Louis,  2 Ann.  Cas.  480, 
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and  cases  cited  in  note  on  page  485 
(183  Mo,  25,  81  8*  5.  1082).  The 
election  being  a nullity,  it  inevitably 
follows,  assuming  the  constitutionality 
of  Section  764,  Rev.  Codes  1905,  which 
we  will  hereafter  consider,  that  appel- 
lant is  entitled  to  continue  in  the 
office  until  such  time  as  her  successor 
shall  be  elected  and  qualified,  unless 
by  some  act  on  her  part  she  has  relin- 
quished her  right  thereto.  This  court 
in  State  v.  Fabrick,  16  & . D,  97, 

112  N . W.  74,  expressly  so  held,  citing 
numerous  authorities.  Our  sister  state 
of  Minnesota  has  likewise  so  held.  Tay- 
lor v.  Cullivan,  45  inn,  309*  11  L.  It.  A. 
272,  22  Am*  St,  Rep*  729,  47  H * A . 802* 
Respondent’s  counsel  contend  that  appel- 
lant, in  her  amended  complaint*  admits 
that  respondent  was  duly  elected  and 
has  duly  qualified!  but  we  do  not  thus 
construe  such  pleading*  On  the  contrary, 
such  complaint  expressly  alleges  facts 
showing  respondent's  ineligibility  to 
hold  the  office  at  all  times  mentioned 
therein.  If  he  was  ineligible,  as  the 
demurrer  admits,  then,  as  we  have  above 
decided,  no  election  took  place,  as  the 
same  was  a nullity.  Respondent's  in- 
genious argument  regarding  the  meaning 
of  the  word  'qualified, ' as  used  in  the 
statute,  is  somer/hat  misleading,  in  that 
it  assumes  that  his  right  to  the  office 
was  alone  dependent  upon  the  act  of 
qualifying.  It  is  no  doubt  true,  as 
argued  by  counsel,  that  the  meaning 
of  the  word  'qualified,'  as  thus  used, 
merely  refers  to  the  taking  of  the  re- 
quired oath  of  office  and  giving  an 
official  bond  as  required  by  statute 
where  that  is  necessary,  Something 
more  than  the  act  of  qualifying  is  re- 
quired, however,  to  entitle  respondent 
to  the  office.  He  must  have  first  been 
elected  thereto," 
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Appended  to  the  foregoing  case  is  a note  containing 
a number  of  authorities  to  the  same  effect,  and  a portion 
of  which  we  herewith  set  out,  677,  678: 


’’The  right  of  the  incumbent  of  a public 
office,  the  term  of  which  is  fixed  at 
a definite  period  and  funtil  his  successor 
is  elected  and  qualified, * to  hold  over 
after  the  expiration  of  his  term  if  it 
appears  that  the  person  elected  as  his 
successor  is  ineligible  to  the  office, 
has  been  recognized  in  a number  of  cases. 
Taylor  v,  Sullivan,  45  Minn.  309,  47 
N.  ¥v.  802,  22  Am.  St.  Rep.  729,  11  L.  R.  A. 
272;  Hoskins  V.  Brantley,  57  Miss.  814; 

State  v.  Hays,  91  Miss.  755,  45  So.  728; 
Richards  v.  McMlllin,  36  Neb.  352,  54 
N.  W.  566;  State  v.  Fabrick,  16  N.  D.  97, 

112  K.  VJ . 74*  See  also  State  v.  Boyd,  31 
Neb.  682,  48  N.  Vs.  754,  51  N.  W.  602, 
reversed  on  other  grounds  in  143  U.  S. 

135,  12  S.  Ct.  375,  36  U.  S.*(L.  ed.) 

103,  And  see  the  reported  case.  In 
Taylor  v*  Sullivan,  supra,  the  court 
said:  rBy  this  proceeding,  the  relator 

seeks  an  adjudication  as  to  the  right 
of  the  respondent  to  hold  the  office  of 
county  attorney  of  Stearns  county,  for 
which  office  he  received  a majority  of 
the  votes  cast  at  the  general  election 
in  1890.  The  point  of  contention  is 
whether  the  respondent  was  legally  elected, 
and  can  hold  the  office  under  such  election, 
he  being  of  foreign  birth,  and  having 
never  declared  his  intention  to  become 
a citizen  of  the  United  States  until  after 
such  election.  The  contention  that  the 
relator  has  no  such  private  interest  in 
the  matter  as  justifies  him  to  invoke  a 
decision  upon  it  is  not  sustained.  The 
relator  was  elected  to  the  office  at  the 
election  in  1888,  qualified  and  entered 
upon  the  discharge  of  its  duties.  He  is  still 
the  incumbent  of  the  office,  unless  he  has 


Hon.  Forrest  C.  Connell 


9- 


Sept  ember  8, 


1941 


been  superseded  by  the  respondent,  or 
unless  a vacancy  has  occurred  by  force 
of  the  statute.  ‘The  term  of  office  for 
which  the  relator  was  elected  was  'two 
years,  and  until  his  successor  is  elect- 
ed and  qualified.'  Gen.  St.  1878,  c.  8, 
section  210*  If  the  election  of  the 
respondent  was  not  legally  authorized, 
the  relator  would  continue  to  hold  the 
office  by  force  of  this  express  provision 
of  the  statute.'  * * * H 


The  above  views  express  the  great  weight  of  authority. 

We  are  aware  of  that  line  of  cases  In  Missouri  and 
other  Jurisdictions  which  expresses  the  view  that  even 
though  a candidate  for  office  may  not  possess  the  statutory 
qualifications  at  the  time  of  his  election.  If  such  require- 
ments are  met  before  the  candidate  actually  takes  office, 
his  title  Is  valid. 

The  latest  case  of  this  character  in  Missouri  is 
State  ex  Inf.  Mitchell  v.  Heath,  132  S".  W.  2nd  1001.  In 
that  case,  determined  by  Division  Ho,  One  of  the  Supreme 
Court,  the  respondent  was  elected  School  Director,  but  had 
not  paid  the  state  and  county  tax  within  one  year  next 
preceding  his  election  as  required  by  the  statute.  The 
respondent  did,  however,  after  his  election  and  before  the 
time  of  actual  qualification  by  taking  the  oath,  pay  a 
state  and  county  tax.  Judge  Hyde  held  the  respondent 
entitled  to  the  office  in  the  following  portion  of  the 
opinion,  1.  c.  1005s 


"In  view  of  our  method  of  assessing  and 
collecting  property  taxes  and  the  time 
when  common  school  elections  are  held, 
we  think  it  contemplated  the  payment  of 
the  current  taxes  payable  during  the 
calendar  year  preceding  the  school  elec- 
tion since  no  other  property  taxes  could 
become  due  between  the  end  of  that  year 
and  the  school  election.  7/e,  therefore, 
hold  that  the  reasonable  construction  of 
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the  statutory  requirement,  ’shall  have 
peid  a state  and  county  tax  within  one 
year  next  preceding  his  * # election,' 

is  that  a person,  to  be  eligible  to 
serve  as  a common  school  director,  shall 
have  paid  the  state  and  county  tax  which 
was  due  and  payable  within  the  calendar 
year  next  preceding  his  election*  See 
Sec.  655,  R.  S*  1929,  Mo*  St,  Ann*,  Sec- 
tion 655,  p.  4899.  le  further  hold  that 
a person,  who  owns  taxable  property  and 
owes  taxes  on  it  which  are  due  and  payable 
during  the  calendar  year  preceding  his 
election,  would  be  eligible  to  take  the 
office  of  common  school  director  if  he 
pays  such  taxes  at  least  prior  to  the 
time  prescribed  for  taking  his  oath  of 
office.  It  follows  that  the  statute  did 
not  prevent  respondent  from  taking  office 
under  the  circumstances  shown  by  the 
agreed  facts. 

"The  judgment  is  affirmed *"  j* 


While  this  case  apparently  is  a departure  from  the 
hard  and  fast  rule  that  an  election  is  void  where  the 
candidate  does  not  possess  certain  statutory  qualifications 
it  can  have  no  application  to  the  facts  at  hand  because 
there  is  no  contention  that  Orchard  received  his  license 
prior  to  his  taking  the  oath  and  attempted  qualification* 

We  think  these  cases  support  the  view  that  the  successful 
candidate- must  possess  the  statutory  qualifications  before 
taking  the  oath  of  office,  and,  in  the  absence  of  such 
qualifications,  the  oath  is  a nullity*  Since  Orchard  did 
not  possess  the  requirements  fixed  by  Section  12934*  we 
are  forced  to  the  conclusion,  under  the  above  authorities, 
that  he  could  not  have  obtained  the  office  from  the  present 
incumbent  in  a direet  proceeding  for  that  purpose*  Since 
Orchard  possessed  no  valid  title,  his  attempted  resignation 
is  ineffective  and  does  not  create  a vacancy* 

We  next  consider  whether  a vacancy  exists  which  would 
authorize  an  appointment  because  of  the  expiration  of  the 
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term  of  two  years,  for  which  Searcy  was  elected,  and  the 
status  of  his  title  to  the  office  by  reason  of  his  holdover 
after  the  expiration  ^of  such  term. 

The  earliest  decision  on  this  point  appears  to  be 
State  v.  Lusk,  18  Mo,  335.  In  that  case  the  respondent 
had  been  elected  to  the  office  of  Public  Printer  for  a 
term  of  two  years  and  until  his  successor  was  elected 
and  qualified.  At  the  expiration  of  the  term  two  years 
later,  no  successor  was  elected,  and  the  Governor  appointed 
the  relator  to  fill  the  office.  The  following  portions  of 
the  opinion  express  the  views  of  the  court: 


* * ft  ft  The  fifth  section  provides  that 
*the  public  printer  to  be  elected  at  each 
session  of  the  general  assembly  shall 
hold  his  office  for  two  years  commencing 
on  the  first  day  of  May  next  thereafter, 
and  until  his  successor  shall  be  elected 
and  qualifiedj  and  the  public  printers 
thereafter  elected,  shall  hold  office 
for  two  years  and  until  their  successors 
shall  be  elected  and  qualified. r ft  ft  * 


* ft  * * ft  ft  ft  ft  ft  ft  ft  * ft  ft  « -a-  * ft  ft  ft 

•’These  provisions  of  the  act  are  the  only 
ones  which  materially  affect  the  question 
in  the  present  case'.  In  behalf  of  the 
State,  it  is  claimed  that  the  office  became 
vacant  on  the  first  of  last  May,  in  conse- 
quence of  the  failure  of  the  assembly  to 
elect  a public  printer1,  and  as  the  office 
itself  continued  to  exist,  the  governor, 
under  the  ninth  section  of  the  fourth 
article  of  the  constitution,  was  entitled 
to  fill  it  by  appointment;  That  section 
is  in  these  words:  *V?hen  any  office  shall 
become  vacant*  the  governor  shall  appoint 
a person  to  fill  such  vacancy;  who  shall 
continue  in  office  until  a successor  be 
duly  appointed  and  qualified  according  to 
law*  * 


ft 


ft 


ft  ft  ft  •» 
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"It  is  next  insisted  that,  as  the  act 
itself  directs  that  the  person  elected 
by  the  assembly  should  hold  the  office 
for  two  years  and  until  a successor 
should  be  elected  and  qualified,  the 
office  was  not  vacant,  so  as  to  authorize 
the  governor  to  fill  it  by  appointment. 

it  a it  * it  * it  # it  ■*  -it  a * a a •»  a it  it 


"It  is  insisted  for  the  State,  that  the 
term  for  which  the  office  is  to  be  held 
is  two  years,  and  that  the  additional 
time,  'until  a successor  is  elected 
and  qualified,'  is  added,  merely  to  pre- 
vent the  dfflce  being  without  some  person 
quel  ified  to  discharge  its  duties,  and 
does  not  prevent  its  being  considered 
vacant  for  the  purpose  of  its  being  filled 
by  executive  appointment. 


“5f  v “If  >f  # ~if  *>f  "if  “if  “if  V ‘if  “if  *K*  -if  if  *3f  if 

•* 

"That  the  governor  has  no  power  to  dis- 
place the  pe  rson  elected  by  the  general 
assembly,  is  certain,  for  no  such  power 
is  hinted  at  in  the  lav/*  He  cannot  dis- 
place him  during  the  two  years,  because 
the  office  has  been  conferred  upon  him 
for  that  time  absolutely,  and  the  governor 
has  no  control  over  the  office*  He  cannot 
remove  him  after  the  two  years,  because 
the  same  law  that  protects  him  for  two 
years,  protects  him  equally  after  that 
period,  against  every  person  but  a regular- 
ly elected  and  qualified  successor*  The 
successor,  to  v/hose  claims  he  must  yield, 
is  a successor  elected  under  the  law,  and 
qualified  as  the  law  requires* 


*rf  it  ?{•  it  ■Jt  -rf- 


it  it 


it  -It  it  it  it  it  It 


"The  law  providing  for  the  choice  of  a 
successor  in  its  own  mode,  excludes  others, 
and  it  continues  the  incumbent  in  office 
until  that  mode  is  pursued. 
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« * 

"Regarding  the  respondent,  Lusk,  as  in 
office  under  the  statute,  and  that  there 
was  no  vacancy  which  the  governor  was 
authorized  to  fill  by  appointing  Tredway,- 
the  demurrer  of  the  State  to  the  plea  of 
Lusk  ought,  in  my  opinion*  to  be  overruled, 
and  judgment  should  be  given  thereon  for 
the  respondent  Lusk*." 


Shepard's  Citator  states  that  the  Lusk  case,  above 
cited,  was  overruled  in  State  ex  rel.  Attorney  General  v.! 
Thomas,  102  Mq*  85*  However,  an  examination  of  that  decision 
discloses  that  It  was  overruled  in  part  only,  and  the  part 
affected  does  not  concern  the  question  at  hand*  The  Thomas 
case  modifies  the  Lusk  decision  by  stating  that  where  there 
is  a provision  in  the  law  for  a special  election,  a vacancy 
may  occur  in  an  office  where  there  is  a holdover  incumbent* 
The  following  quotation  summarizes  the  decision,  1.  c.  92: 


"The  case  just  cited,  while  it  plainly 
decides  the  point  mentioned,  necessarily 
decides,  also,  that  there  is  a vacancy 
In  an  office  notwithstanding  there  is  £ 
holdover  incumbent , and  a vacancy  which 
may  be  filled',  provided  there  la  & law 
for  the  election  of  his  successor*  * * H 


In  State  ex  inf*  Hulen  v*  Brown,  274  S.  $*  965,  this 
question  was  under  discussion,  and  the  Lusk  case  was  followed 
by  the  court  in  the  following  portion  of  the  decision,  1,  c* 
967 : 


"The  law  is  well  settled  that,  where  a 
public  officer  is  elected  or  appointed 
to  hold  office  for  a definite  period, 
and  until  his  successor  is  appointed  or 
elected  and  qualified,  failure  to  appoint 
or  elect  a successor  at  the  end  of  such 
period  does  not  work  a vacancy.  State 
ex  rel.  Lusk,  18  Mo.  333}  State  ex  rel.- 
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Stevenson  v.  Smith,  87  Mo.  158.  It 
follows  that  the  incumbent  properly 
holds  until  his  successor  is  elected 
or  appointed  and  qualified,  and  it  is 
then  only  that  his  term  expires.  State 
ex  rel.  Robinson  v.  Thompson,  38  Mo. 

192 j State  ex  rel.  v.  Hanson,  73  Mo. 
78.* 


Again,  In  Langston  v.  Howell  County,  79  8.  W*  (2d) 

99,  in  which  the  contention  was  made  that  Langston’s  term 
Of  one  year  had  expired  and  his  office  was  therefore 
vr-cant,  the  court  decided  in  favor  of  Langston’s  continuation 
in  office  in  the  following  language,  1.  c.  102*  • 


"Langston’s  official  term  was  fixed  at 
one  year,  but  upon  the  expiration  there- 
of, no  successor  having  been  appointed, 
his  right  to  hold  such  office,  and  his 
title  thereto,  continued  until  the  right 
of  a duly  appointed  and  qualified  succes- 
sor attached." 


In  some  of  these  cases  the  language  of  the  court 
may  be  confusing  because  of  the  use  of  the  words  "elected" 
and  "appoint*  in  the  same  sentence,  which  might  give  rise 
to  the  belief  that  an  elective  office  might  be  filled 
after  the  expiration  of  the  terra  by  appointment.  However, 
we  think  this  was  clearly  decided  In  State  ex  Inf.  Major 
v.  Williams,  222  -mo.  268,  where  the  court  approved  the 
following  language  from  the  case  of  Johnson  v.  Mann,  1.  c. 
285s 


"’The  provision  of  the  Constitution  mainly, 
if  not  solely,  relied  on  by  counsel  for 
petitioner.  Is  the  twenty-fifth  section 
of  the  sixth  article.  It  simply  provides 
for  the  holding  over  by  the  incumbent  after 
the  expiration  of  his  term,  until  his 
successor  shall  qualify.  The  plain, 
unequivocal  import  of  this  section  of  the 
Constitution  Is,  that  when  the  regular 
term  expires,  the  office  becomes  in  the 
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eye  of  the  Constitution,  vacant,  but  with 
authority  to, the  Incumbent,  already  quali- 
fied, to  continue  by  virtue  of  such  previous 
qualification,  made  effective , for  the  pur- 
pose by  the  Constitution,  to  discharge  the 
functions  of  the  office  until  he  is  succeed- 
ed in  the  way  preferred  by  the  people,  aa 
pointed  out  in  the  Constitution  made  by 
them,  and  in  the  lav/s  made  in  pursuance  of 
that  instrument (Italics  ours) 


In  other  words,  if  the  office  was  originally  filled 
■by  appointment,  it  may  be  filled  by  appointment  at  the 
■expiration  of  the  term.  But  if  the  office  was  filled  by 
election  and  the  incumbent  is  to  hold  until  his  successor 
is  elected,  as  is  the  case  at  hand,  the  office  must  be 
filled  by  election.  This  proposition  is  very  clearly 
stated  in  State  ex  inf.  Crow  v.  Smith,  152  Mo,  512,  1.  c. 
517,  as  follows! 


BThe  appointment  of  defendant  by  the  judges 
named  was  expressly  predicated  upon  the 
theory  that  a failure  to  elect  & successor 
to  Haughton  at  the  regular  election  in 
1898,  ipso  facto,  created  a vacancy  in 
that  office. 7 This  is  a misapprehension 
of  the  law  in  the  State.  Whatever  may  be 
the  rule  in  other  States,  under  their 
constitutions  and  statutes,  it  has  been 
the  settled  law  in  this  State  ever  sines 
the  decision  in  State  v.  Lusk,  18  Mo.  353, 
that  the  failure  to  elect  a successor;  to 
an  office  at  the  regular  time  for  holding 
an  election  for  that  office,  does  not 
create  a vacancy  in  such  office,  and  does 
not,  therefore,  authorize  any  one  to 
appoint  a successor,  and  that  if  a person 
is  so  appointed  as  such  successor  he  ac- 
quires no  title.  (State  ex  rel.  v.  Ranaon, 
73  Mo.  1.  c.  91,  94  and  95 j State  ex  rel. 
v.  McCann,  81  Mo.  479;  State  ex  rel.  v. 
Manning,  84  Mo.  1.  c.  663;  State  ex  rel. 
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v.  Smith,  87  Mo.  1.  c.  160 t State  ex 
rel.  v.  McCann,  88  Mo.  1.  c.  390;  State 
ex  rel.  v.  McGovney,  92  Mo.  1.  c.  430 j 
State  ex  rel.  v.  Powles,  136  Mo.  1.  c. 
381.) 


CONCLUSION 


It  is  therefore  the  conclusion  of  this  department 
that  the  election  of  Orchard,  who  at  no  time  was  possessed 
of  the  quallfieationa  necessary  to  his  holding  the  office 
of  Prosecuting  Attorney,  did  not  terminate  the  office  of 
the  incumbent  since  he  could  not  have  recovered  the  office 
by  any  legal  action,  having  no  right  to  hold  the  same. 

It  is  the  further  opinion  of  this  department  that 
since  the  present  incumbent  was  elected  for  a definite 
term,  and  until  his  successor  is  elected,  commissioned 
and  qualified,  and  since  the  present  incumbent  has  con- 
tinuously held  the  office  and  exercised  all  the  duties  in 
connection  with  same,  that  there  Is  no  vacancy  In  the  office 
of  Prosecuting  Attorney  of  Shannon  County,  Missouri,  which 
may  be  filled  by  appointment. 


Respectfully  submitted. 


ROBERT  L.  HYDLR 
Assistant  Attorney  General 


APPROVED i 


ROY  McKITTRICK 
Attorney  General 
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HIGHWAY  PATROL?  Forty-seven  questions  concerning  powers 

and  duties  of  Highway  Patrol. 


September  19#  1941 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell; 


FILED 


This  department  is  in  receipt  of  a request  on 
forty-seven  questions  in  reference  to  the  powers  and 
duties  of  the  State  Highway  Patrol. 


It  Is  necessary  that  we  give  our  official  opinion 
on  each  and  every  question  separately  for  the  reason  that 
the  facts  in  each  question  set  up  a separate  statement 
that  cannot  be  passed  upon  by  this  department  in  a general 
opinion.  It  is  further  necessary  to  give  a separate  opin- 
ion on  each  question  for  the  reason  that  our  opinion  In 
some  of  the  questions  must  be  qualified  as  to  the  other 
facts  that  may  be  Involved  in  the  question. 

On  August  21,  1941,  this  department,  at  your  re- 
quest, rendered  an  official  opinion  as  to  the  general 
powers  and  duties  of  the  State  Highway  Patrol.  Our  con- 
clusion in  that  opinion  reads  as  follows} 

"It  is,  therefore,  the  conclusion  of 
this  department  that  the  money  paid 
into  the  state  treasury  for  the  bene- 
. fit  of  the  State  Highway  Commission 
and  other  departments  thereunder  is  a 
sacred  fund  for  the  purpose  of  the  con- 
struction and  maintenance  of  the  State 
Highway  System  and  cannot  be  appro- 
priated for  any  other  purpose. 

"It  is  further  the  opinion  of  this  de- 
partment that  Chapter  44  of  the  Revised 
Statutes  of  Missouri  1939#  concerning 
the  forming  and  the  duties  of  the  State 
Highway  Patrol,  was  enacted  by  reason  of 
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the  fact  that  Section  44a,  Article  IV 
of  the  Constitution  of  Missouri,  con- 
tained the  following  incidental  clause, 

♦less  *■  -»  * the  cost  of  administering 
and  enforcing  any  state  motor  vehicle 
law  or  traffic  regulation  * * * 

"It  Is  further  the  opinion  of  this  de- 
partment that  the  only  powers  of  the 
State  Highway  Patrol  are  contained  In 
Section  8358,  Chapter  44  of  the  Revised 
Statutes  of  Missouri  1939,  which  section 
confines  their  duties  only  to  the  admin- 
istering of  the  motor  vehicle  laws  and 
traffic  regulations* 

MIt  is  further  the  opinion  of  this  de- 
partment that  any  appropriation  out  of 
the  extraordinary  road  fund*  as  formed 
under  Section  44a,  Article  IV  of  the 
Constitution  of  Missouri,  would  be  un- 
constitutional as  to  any  appropriation 
made  for  the  purpose  of  the  State  High- 
way Patrol  In  performing  any  other 
duties  except  that  of  administering  and 
enforcing  any  state  motor  vehicle  law 
or  traffic  regulation  as  set  out  under 
Section  8358*  R,  S,  Missouri  1939." 

In  arriving  at  the  above  general  conclusion  set  out  In 
our  opinion  rendered  to  you  on  August  21,  1941,  we  based  It 
primarily  on— 

] 

First,  Section  8358,  Chapter  44,  R.  S, 

Missouri  1939; 

Second,  Section  8359,  Chapter  44,  R.  S, 

Missouri  1939; 

Third,  Section  44a,  Article  IV  of  the 
Constitution  of  Missouri. 

The  most  important  reason  as  to  our  giving  the  above 
described  conclusion  was  the  fact  that  the  State  Highway 
Patrol  was  being  paid  out  of  the  sacred  fund  known  as  the 
State  Road  Fund  and  It  was  not  our  Intention  to  say  that 
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the  State  Highway  Patrol  could  not  carry  on  as  regular 
state  police  If  the  appropriation  out  of  which  they  were 
paid  was  drawn  upon  the  general  fund.  The  Legislature  of 
this  state  has  the  authority,  under  the  Constitution  and 
their  police  power,  to  enact  laws  providing  for  state 
police  if  they  were  paid  out  of  the  general  fund  and  not 
out  of  the  State  Road  Fund. 

Section  8359,  Chapter  44,  R.  S.  Missouri  1939,  pro- 
vides as  follows* 

"The  members  of  the  patrol  are  hereby- 
declared  to  be  officers  of  the  state 
of  Missouri  and  shall  be  so  deemed 
and  taken  in  all  courts  having  juris- 
diction of  offenses  against  the  laws 
of  this  state.  The  members  of  the 
patrol  shall  have  the  powers  now  or 
hereafter  vested  by  law  in  peace  of- 
ficers except  the  serving  or  execution 
of  civil  process.  The  members  of  the 
patrol  shall  have  authority  to  arrest 
without  writ,  rule,  order  or  process 
any  person  detected  by  him  in  the  act 
of  violating  any  law  of  the  state. 

When  a member  of  the  patrol  is  in  pur- 
suit of  a violator  or  suspected  vio- 
lator and  is  unable  to  arrest  such 
violator  or  suspected  violator  within 
the  limits  of  the  district  or  territory 
over  which  the  jurisdiction  of  ouch 
member  of  the  patrol  extends,  he  shall 
be  and  is  hereby  authorized  to  con- 
tinue in  pursuit  of  such  violator  or 
suspected  violator  into  whatever  part 
of  this  state  may  be  reasonably  neces- 
sary to  effect  the  apprehension  and 
arrest  of  the  same  and  to  arrest  such 
violator  or  suspected  violator  wherever 
he  may  be  overtaken." 

Section  8358,  R.  S.  Missouri  1939,  Chapter  44,  pro- 
vides as  follows: 

"It  shall  be  the  duty  of  the  patrol 
to  police  the  highways  constructed 
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and  maintained  by  the  commlssionj  to 
regulate  the  movement  of  traffic 
thereonj  to  enforce  thereon  the  laws 
of  this  state  relating  to  the  opera- 
tion and  use  of  vehicles  on  the  high- 
ways | to  enforce  and  prevent  thereon  . 
the  violation  of  the  laws  relating 
to  the  size*  weight,  and  speed  of  com- 
mercial motor  vehicles  and  all  laws 
designed  to  protect  and  safeguard  the 
highways  constructed  and  maintained  by 
the  commission.  - It  shall  be  the  duty 
of  the  patrol  whenever  possible  to  de- 
termine persons  causing  or  responsible 
for  the  breaking,  damaging  or  destruc- 
tion of  any  improved  hard  surfaced  road- 
way, structure,  sign  markers,  guard  rail 
or  any  other  appurtenance  constructed  or 
maintained  by  the  commission  and  to  ar- 
rest persona  criminally  responsible  there- 
for and  to  bring  them  before  the  proper 
officials  for  prosecution.  It  shall  be 
the  duty  of  the  patrol  to  cooperate  with 
the  secretary  of  state  and  the  motor 
vehicle  commissioner  in  the  collection 
of  motor  vehicle  registration  fees  and 
operators  and  chauffeurs  licenses  and 
to  cooperate  with  the  state  inspector 
of  oils  In  the  collection  of  motor  vehicle 
fuel  taxes.” 

Section  44a,  Article  IV  of  the  Constitution  of  Mis- 
souri, provides  in  part  as  follows: 

"In  addition  to  the  exceptions  made  and 
created  in  section  44,  the  General  As- 
sembly shall,  for  the  purpose  of  locat- 
ing, establishing,  acquiring,  construct- 
ing, widening  and  improving  hard-sur- 
faced public  highways  in  the  State  and 
in  each  county  thereof,  and  of  acquiring 
materials  therefor  and  for  the  purpose 
of  locating  and  constructing  bridges 
across  the  rivers  and  waters  of  the 
State  and.  of  participating  in  the  con- 
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struetlon  of  toll-free,  interstate 
bridges,  have  the  power  to  contract  or 
authorize  to  contracting  of  a debt  or 
liability  on  behalf  of  the  State  and 
to  issue  bonds  or  other  evidences  of 
Indebtedness  therefor  not  exceeding 
in  the  aggregate  one  hundred  and  thirty- 
five  millions  of  dollars  — 


MThe  said  bonds  and  the  interest  that 
will  accrue  thereon  shall  be  paid  out 
of  a fund  to  be  provided  by  the  levy 
and  collection  of  a direct  annual  tax 
upon  all  taxable  property  in  the  State, 
All  state  motor  vehicle  registration 
fees,  license  taxes  or  taxes  authorized 
by  law  on  motor  vehicles  (except  the 
property  tax  on  motor  vehicles  and 
state  license  fees  or  taxes  on  motor 
vehicle  common  carriers)  and  also  all 
state  taxes  on  the  sale  or  use  of  motor 
vehicle  fuels  authorized  by  law,  less 
the  expense  of  the  collection  of  aucK 
registration  fees  and  license  taxes 
on  motor  vehicles  and  taxes  on  the 
sale  or  use  qf  motor  vehicle  fuels 
and  less  also  the  cost  of  maintaining 
the  State  Highway  Department  and  the 
State  Highway  Commission  and  the  cost 
of  admlnl storing  and  enforcing  any  state 
motor  vehicle  Taw  or  £raff icpegulatlon 
shall,  after'  tKe  ‘ issuance  of  any  of  said 
bonds  and  so  long  as  any  of  said  bonds 
herein  authorized  remain  unpaid,  be  and 
stand  appropriated  without  legislative 
action,  to  the  payment  of  the  principal 
and  interest  of  the  said  bonds  and  for 
that  purpose  shall  be  credited  to  the 
State  Road  Bond  Interest  and  Sinking 
Fund  provided  by  law,  •»  -a-  w * * 

To  complete  .and  widen  or  otherwise 
improve,  and  maintain  the  state  system 
of  primary  and  secondary  highways  as. 
designated  and  laid  out  under  existing 
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lawj  to  reimburse  the  various  counties 
and  political  or  civil  subdivisions 
(including  road  districts)  of  the  State 
for  money  expended  by  them  in  the  con- 
struction or  acquisition  of  roads  and 
bridges  now  or  hereafter  taken  over  by 
the  State  as  permanent  parts  of  the 
state  highway  system  to  the  extent  of 
the  value  to  the  State  of  such  roads 
andT'bridges  at  the  time  taken  over, 
not  exceeding  in  any  case  the  amount 
expended  by  such  counties  or  sub- 
divisions in  the  construction  or  ac- 
quisition of  such  roads  and  bridges j 

it  ->  -5}-  it  it  ■»  •»  a-  v * a it  ->:?•  * 

"After  the  principal  and  interest  of 
all  of  said  bonds  shall  have  been  paid, 
all  state  motor  vehicle  registration 
fees,  license  fees  or  taxes,  authorized 
by  law,  on  motor  vehicles  (except  the 
property  tax  on  motor  vehicles  and 
state  license  fees  or  taxes  on  motor 
vehicle  common  carriers)  and  also  all 
state  taxes  on  the  sale  or  use  of  motor 
vehicle  fuels,  authorized  by  law,  less 
the  expense  of  the  collection  of  sucK" 
registration  fees  and  license  taxes  on 
motor  vehicles  and  taxes  on  the  sale  or 
use  of  motor  vehicle  fuels  and  less  also 
the  cost  of  maintaining  the  State  High- 
.way  Department  and  the  State  Highway  Com- 
mission and  the  cost  of  administering 
and  enforcing  any  state  motor  vehicle 
law  or  traffic  regulation,  shall  "be  and 
st'anTT” appropriated  without  legislative 
action  to  the  State  Road  Fund,  to  be 
administered  and  expended  under  the 
direction  and  supervision  of  the  State 
Highway  Commission  for  the  purposes 
and  in  the  manner  hereinbefore  set 
forth, 

"It  shall  be  the  duty  of  the  State 
Auditor,  annually}  on  or  before  the 
first  day  of  July,  to  determine  the 
rate  of  taxation  necessary  to  raise 
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the  amount  of  money  needed  for  that 
year  to  pay  the  principal  and  interest 
maturing  in  the  next  succeeding  year, 

# •>:-  x it  it  •*  it  -:«■  # it  it  it , it  it  it  M 


I. 

Your  first  question  reads  as  follows: 

*'l • Shall  the  Patrol  make  national 
defense  investigations ?M 

Under  Section  8358,  (Chapter  44,  R.  S,  Missouri  1939, 
the  duties  of  the  Patrol  hgve  been  designated  by  the  Legis- 
lature. As  to  highways  maintained  and  constructed  by  the 
State  Highway  Commission,  it  is  very  noticeable  that  it 
specifically  sets  out  that  the  duty  of  the  Patrol  is  to 
police  said  highways,  to  regulate  the  movement  of  traffic, 
to  enforce  the  laws  of  this  state  relating  to  the  operation 
ant  use  of  motor  vehicles  on  said  highways,  to  enforce  and 
prevent  the  violation  of  the  laws  relating  to  the  size,  weight, 
and  speed  of  commercial  motor  vehicles  "and  to  enforce  all  laws 
designed  to  protect  and  safeguard  said  highways.  Also,  the 
Legislature  saw  fit  to  empower  the  State  Highway  Patrol  to 
make  investigations  as  to  the  breaking,  damaging  or  destruc- 
tion of  any  improved  hard  surfaced  roadway,  structure,  sign 
markers, guard  rail  and  other  appurtenances  constructed  by 
the  commission.  It  also  provided  that  it  shall  be  the  duty 
of  the  Patrol  to  cooperate  with  the  secretary  of  state  and 
the  motor  vehicle  commissioner  in  the  collection  of  motor 
vehicle  registration  fees  and  operators  and  chauffeurs 
licenses  and  to  cooperate  with  the  state  inspector  of  oils 
in  the  collection  of  motor  vehicle  fuel  taxes. 

In  referring  to  Section  8358,  supra,  we  find  no  au- 
thority granted  the  State  Highway  Patrol  to  make  national 
defense  investigations,  and  for  that  reason  it  is  our  con- 
clusion that  the  State  Highway  Patrol  is  not  authorized  to 
make  national  defense  investigations. 


II. 


Your  second  question  reads  as  follows: 
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"2.  Shall  the  Patrol  engage  In  riot 
duty  in  case  of  emergency?'’ 

In  referring  to  Section. 8358,  supra,  we  find  no  power 
or  authorization  for  the  Patrol  to  engage  in  riot  duty  In 
case  of  emergency,  but  they  may  be  compelled,  under  Section  4613, 
R.  S.  Missouri  1939,  herein  next  set  out,  as  members  of  the  State 
Highway  Patrol,  to  participate  in  the  suppressing  of  riots  in 
the  same  manner  as  that  of  an  individual. 

Section  4613,  R.  S.  Missouri  1939,  provides  as  fol- 
lows s 

"If  twelve  or  more  persons,  armed 
with  clubs,  stones  or  other  dangerous 
weapons,  or  if  any  number  of  armed  or 
unarmed  persons  exceeding  twenty, 
shall  unlawfully,  riotously  assemble 
In  any  city  or  town  within  this  state. 

It  shall  be  the  duty  of  the  mayor  and 
each  member  of  the  board  of  aldermen, 
and  each  member  of  the  board -of  dele- 
gates or  other  legislative  council  of 
such  municipality,  and  of  the  sheriff, 
coroner  and  marshal  and  their  respective 
deputies  of  the  county  In  which  such 
town  or  city  Is  situate,  and  of  e>-ch 
justice  of  the  peace.  Including  every 
person  who  Is  by  virtue  of  his  office 
a conservator  of  the  peace  of  the  state, 
to  go  among  such  persons  so  assembled, 

• or  as  near  to  them  as  may  be  consistent 
with  safety,  and  to  command  all  such 
persons  so  assembled  to  disperse  im- 
mediately and  repair  to  their  respective 
places  of  business  or  abode,  and  if  such 
command  be  not  forthwith  obeyed,  to  pro- 
ceed to  arrest  all  persons  so  refusing 
or  failing  to  obey  such  command,  and 
to  command  all  bystanders  or  spectators 
to  aid  and  assist  in  making  such  arrests." 

Section  4614,  R.  S,  Missouri  1939,  provides  as  fol- 
lows i 


"Every  person  so  commanded  to  assist  In 
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making  such  arrests  and  falling  or 
refusing  to  assist  as  required,  and 
every  person  who  shall  fail  to  dis- 
perse forthwith  on  being  commanded 
as  aforesaid,  shall  be  deemed  to  be 
one  of  the  unlawful  assembly,  and 
on  conviction  thereof,  shall  be  punished 
as  for  a misdemeanor." 

Under  the  above  sections  it  becomes  the  duty  of  the 
members  of  the  State  Highway  Patrol  or  any  individual  to 
obey  the  order  of  the  officers  in  said  sections  designated 
when  commanded  to  assist  in  the  suppressing  of  a riot. 

It  is,  therefore,  the  conclusion  of  this  department 
that  the  members  of  the  State  Highway  Patrol  are  not  empowered 
or  authorized  to  suppress  riots  in  case  of  an  emergency  unless 
commanded  by  the  proper  officer  a3  set  out  in  Sections  4613 
and  4614,  supra,  to  aid  and  assist  in  the  suppressing  of  a 
riot. 


III. 

Your  third  question  reads  as  follows* 

"Shall  the  Patrol  make  selective  service 
investigations  ?" 

In  answer  to  this  question  it  is  our  conclusion  that 
under  Section  8368,  supra,  we  find  no  authority  for  members 
of  the  State  Highway  Patrol  to  make  selective  service  investi- 
gations. 


IV. 

Your  fourth  question  reads  as  follows: 

"4.  Shall  the  Patrol  arrest  felons  or 
misdemeanants  on  the  highway  not  de- 
tected in  the  commission  of  the  crime?" 

This  question  must  be  answered  in  two  ways.  First,  as 
to  the  arrest  of  felons,  and  second,  on  the  arrest  of  a mis- 
demeant  either  detected  or  not  detected  In  the  commission  of  a 
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crime.  The  principal  authority  followed  in  this  state  upon 
tills  question  is  set  out  in  State  v.  Gartland,  263  S.  W.  165, 
1.  c.  169,  where  the  court  said: 

’•The  rule  is  that  where  a felony  has  been 
committed  a sheriff,  constable,  or  other 
officer  has  a right,  without  a warrant, 
to  arrest  a person,  upon  information  or 
reasonable  ground  to  believe  that  the 
person  to  be  arrested  has  perpetrated 
the  crime*  Sometimes  this  is  expressed 
as  ’reasonable  ground  to  suspect.’  Such 
officer  has  no  right,  without  a warrant 
to  arrest  for  a misdemeanor,  unless  the 
misdemeanor  is  committed  in  the  immediate 
presence  and  view  of  the  officer.  This 
is  the  rule  wherever  the  common  law  pre- 
vails. Wehmeyer  v.  Mulvihill,  150  Mo, 

App.  loc,  bit.  206,  130  S.  W.  681 j State 
v.  Grant,  ^6  Mo,  loc.  cit.  244,  245 j 
State  v.  Boyd,  196  Mo,  loc.  cit.  59, 

94  S.  W.  536;  State  v.  Underwpod,  75 
Mo,  loc.  cit.  237;  State  v.  Peters  (Mo. 

Sup.)  242  S.  W.  loc.  cit,  896.  A peace 
officer,  by  statute,  may  be  authorized 
to  arrest  without  a warrant  for  a mis- 
demeanor not  committed  in  his  presence. 

In  cities  in  this  state  having  500,000 
population  such  authority  is  given  by 
section  8953,  R.  S,  1919.  That  section 
is  held  to  authorize  police  officers,  in 
.cities  of  that  class,  to  arrest  without 
a warrant  for  misdemeanor  the  same  as  in 
case  of  a felony,  on  information  and 
reasonable  ground  to  believe.  Hanser  v. 

Bieber,  271  Mo.  326,  loc.  cit.  337,  197 
S.  W.  68,  70,  The  reason  for  this  statute 
as  applied  to  cities  is  stated  in  that 
opinion,  where  this  court,  through  Judge 
Walker,  said: 

"’Any  one  at  all  familiar  with  civil 
conditions  in  cities  as  contradistinguished 
from  the  country,  realizes  that  greater 
power  should  be  given  police  officers  to 
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preserve  the  peace  and  arrest  offenders 
in  cities  than  is  given  to  peace  officers 
elsewhere. * 

"Other  sections  of  the  statutes  relating 
to  marshals  of  villages  and  of  cities  of 
the  third  and  fourth  classes,  sections 
8239,  8248,  8426,  and  8575,  do  not  au- 
thorize such  an  officer  to  arrest  for  a 
misdemeanor  unless  the  offense  is  committed 
in  his  presence.  State  v.  Evans,  161  Mo. 
loc.  cit.  109,  61  S.  Vs?,  590,  84  Am.  St, 

Rep.  669. 

"Under  section  7959,  R.  S.  1919,  in  cities 
of  the  first  class,  of  which  St.  Joseph 
is  one,  policemen  are  made  conservators  of 
the  peace  and  are  authorized  to  arrest  any 
person  ’who  shall  break  the  peace,  or  be 
found  violating  any  ordinance. * Under  sec- 
tion 7875,  R.  S,  1919,  such  officers  are 
made  officers  of  the  state  of  Missouri. 

But  those  sections  do  not  ^Ivte  officers 
the  right  to  arrest  for  a misdemeanor  un- 
less such  misdemeanor  is  committed  in 
their  presence. 

"These  statut.es  show  that  it  is  the  legis- 
lative policy  of  this  state  to  modify  the 
common-law  rule  in  respect  to  arrest  for 
misdemeanors  only  in  cities  of  the  largest 
size.  In  the  country  and  in  the  smaller 
towns  the  officers  are  bound  by  the  com- 
mon-law rule.  The  statute  authorizing 
sheriffs  and  police  officers  to  arrest 
for  violation  of  the  prohibition  act  is 
section  6597.  It  authorizes  sheriffs, 
marshals,  etc.,  ’to  apprehend  and  arrest 
any  person  or  persons  found  violating  any 
of  the  provisions  of  this  article.’ 

"It  may  be  implied  that  such  arrests  may 
be  made  without  warrant,  but  the  statute 
does  not  say  so.  But  the  officer  must 
find  the  offense  being  committed.  This 
does  not  enlarge  the  common- lav/  authority 
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to  arrest  for  a misdemeanor  unless  com- 
mitted ’in  the  presence  and  view*  of 
the  officer, 

"When  is  an  offense  committed  in  the 
presence  of  an  officer?  The  officer 
cannot  arrest  upon  suspicion,  or  infor- 
mation, or  reasonable  grounds  to  suspect, 
that  a misdemeanor  is  being  committed. 

The  cases  are  numerous  showing  the  limit 
of  his  authority  to  actual  knowledge  that 
the  offense  is  committed.  It  Is  not  com- 
mitted in  his  presence  unless  he  knows  it 
is  committed.  In  State  ex  rel,  Brennan 
v,  Dierker,  101  Mo,  App.  636,  74  S.  V/. 

153,  the  defendant  was  arrested  for 
violating  the  game  law  and  carrying  quail 
out  of  a county.  Judge  Goode,  In  writing 
the  opinion,  said  (loc.  cit.  643,  74  S.  W. 
155) : 

” ’Peace  officers.  In  the  absence  of  an 
empowering  statute,  have  no  authority  to 
arrest  an  individual  for  a misdemeanor 
without  process,  except  on  view;  that  Is, 
when  they  witness  the  perpetration  of  the 
offense.  ’ '(Ttalics  ours , ) 

”In  the  case  of  State  v.  Holcomb,  86  Mo. 
371,  loc.  cit.  380,  381,  It  was  held  that 
an  officer  without  a warrant  had  no  right 
•to  arrest  a man  for  carrying  a concealed 
weapon  because  he  did  not  know  that  he 
had  the  weapon.  The  rule  is  general. 
Hughes  v.  State,  2 Ga,  App.  29,  58  S.  E* 
390}  Roberson  v*  State,  43  Fla*  156,  29 
South,  535,  52  L.  R.  A.  751}  O’Malley  v. 
Whitaker,  118  La.  906,  43  South.  545} 
Pickett  v.  State,  99  Ga.  12,  25  S,  E. 

608,  59  Am.  St.  Rep.  226}  White  v. 

McQueen,  96  Mich.  249,  55  N*  W.  843} 

People  v.  Hochstim,  36  Mlsc.  Rep.  562, 

73  N.  Y,  Supp,  626}  McCullough  v.  Green- 
field, 133  Mich.  463,  95  N.  W.  532,  62 
L.  R.  A.  906,  1 Ann*  Cas.  924;  Eldredge 
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v.  Mitchell,  214  Mass.  480,  102  N.  E. 

69. 

nIn  Re  Kellam,  55  Kan.  700,  41  Pac. 

960,  the  court  states  the  common-law 
rule  that  felonies  are  excepted  from 
the  rule  on  account  of  the  gravity  of 
such  offense j public  safety  demands 
and  requires  the  prompt  apprehension 
of  criminals  charged  with  heinous  crimes, 
but  the  power  of  officers  to  make  arrests 
without  warrant  cannot  be  extended  to 
minor  offenses. 

"In  Connecticut,  Delaware,  Illinois, 
Indiana,  Kansas,  Maryland,  Michigan, 
Mississippi,  North  Carolina,  Pennsylvania, 
and  other  states  the  rule  is  stated  that 
an  officer  without  a warrant  cannot  ar- 
rest one  for  a misdemeanor  in  carrying 
a concealed  weapon,  on  suspicion  or  Infor- 
mation that  the  person  arrested  has  the 
weapon  on  his  person. 

"There  are  a number  of  cases  directly 
In  point:  Where  an  officer  seized  a 
man  without  advising  him  that  he  was 
under  arrest,'  and  in  the  scuffle  a bot- 
tle of  whisky  fell  from  the  defendant's 
pocket,  it  was  held  not  admissible  in 
evideneo.  People  v.  Margelis,  217  Mich, 
•423,  186  N.  W,  488.  So  of  the  search 
of  a defendant's  grip  without  a warrant. 
People  v.  Foreman,  218  Mich.  591,  188 
N.  W.  375.  In  Ash  v.  Commonwealth,  193 
Ky.  663,  236  S.  W.  1032,  evidence  ob- 
tained by  search  of  the  defendant's  grip 
was  held  inadmissible  because  the  search 
was  unlawful.  In  case  of  search  of  a 
prisoner  arrested  without  warrant  and 
discovery  of  a concealed  weapon  the 
search  v/as  unlawful.  Pitts  v.  State, 

14  Ga.  App.  283,  80  S.  E.  510.  Where 
a defendant  as  searched  without  being 
arrested  and  whisky  which  was  not  open 
to  the  observation  was  found  in  his 
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pocket,  it  was  held  that  the  search 
was  illegal  and  the  evidence  thus 
discovered  was  incompetent.  Helton 
v.  Commonwealth,  195  Ky.  678,  243  S. 

W.  918,  citing  several  cases. 

wIn  Hughes  v.  State,  145  Term.  544, 

238  S,  W.  588,  20  A,  L.  R.  639,  a 
sheriff  had  information,  and  actually 
saw,  the  defendant  engaged  in  the 
whisky  traffic,  searched  and  found 
whisky  in  his  car.  The  Supreme- Court 
of  Tennessee  held  that  it  was  not  an 
unreasonable  search,  but,  in  an  exhaustive 
review  of  the  cases  in  the  United  States 
Supreme  Court  and  other  decisions  relat- 
ing to  unreasonable  search,  used  this 
language  (145  Tenn.  570,  238  S.  W.  595^: 

" *It  follows,  therefore,  that  it  cannot 
be  said  that  the  plaintiff  in  error  was 
in  the  commission  of  an  offense  in  the 
presence  of  the  officers,  so  as  to  justi- 
fy the  arrest,  merely  from  the  fact  that, 
when  the  arrest  was  effected,  it  was 
found  that  he  was  actually  committing  an 
offense.  Neither  is  it  sufficient  to 
justify  the  arrest  that  the  officer  had 
information  justifying  him  in  the  belief 
that  an  offense  was  being  committed,  for 
the  factfc  constituting  the  offense  must 
have  been  within  the  knowledge  of  the 
officer,  and  that  knowledge  must  have 
been  revealed  in  the  officer fs  presence. 

To  illustrate:  If  a person  has  in  his 
possession  a concealed  weapon,  if  he 
exposes  it  in  the  presence  of  an  officer 
or  uses  it,  and  the  officer  sees  it,  then 
the  officer  may  lawfully  arrest  him  with- 
out a warrant.  A person  may  have  a con- 
cealed weapon  upon  his  person,  but  if 
there  is  no  evidence  of  that  fact  ap- 
parent to  an  officer  his  arrest  would  be 
unwarranted . * B 
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This  case  was  followed  In  the  case  of  State  v. 
McBride,  37  S.  W.  (2d)  423,  and  State  v»  Raines,  98  S.  W. 
(2d)  580. 

i 

The  rule  of  law  as  to  the  arrest  of  a felon  without 
a warrant  la  stated  In  6 C.  J.  S.,  Section  8,  page  606,  as 
follows  s 

"It  is  a'  general  rule,  unless  changed 
by  statute,  that  it  Is  both  the  right 
and  the  duty  of  a private  person,  who  is 
present  when  a felony  is  committed,  to 
apprehend  the  felon  without  waiting  for 
the  issuance  of  a warrant*  and  the  ar- 
rest may  be  made  at  any  subsequent  time 
as  well  as  at  the  time  of  the  commission 
of  the  felony.  Likewise  a private  per- 
son may  lawfully  arrest  without  a war- 
rant, on  fresh  pursuit,  one  whom  he 
knows  to  have  committed  a felony.  Where 
a private  person  makes  an  arrest  under 
these  circumstances,  he  must  act  in  good 
faith  and  with  a view  of  assfating  in 
bringing  to  justice  a felon. 

"To  prevent  felony.  A private  person 
also  has  a right  to  make  an  arrest  with- 
out a warrant  for  the  purpose  of  prevent- 
ing the  commission  of  a felony,  and  may 
arrest  without  a warrant  one  whom  he 
finds  attempting  to  commit  a felony. 

it  x it  it  it  it  it 

"At  common  law,  and  under  the  statutes 
of  most  states,  although  subject  to 
statutory  variations,  a private  person 
acting  in  good  faith  may  arrest  without 
a warrant  one  who  has  committed  a trea- 
son or  a felony  on  an  occasion  already 
past. 

"In  order  to  justify  such  arrest,  it  is 
necessary  and  also  sufficient,  to  show 
that  a felony  was  actually  committed, 
and  that  there  was  reasonable  ground  for 
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suspecting  that  the  person  arrested, 
committed  It*  Generally*  mere  proof 
of  reasonable  and  probable  cause  for 
making  an  arrest  without  a warrant 
will  not  justify  a private  person  un- 
less a felony  has  actually  been  com- 
mitted* since  a sharp  distinction  is 
made  in  this  respect  between  an  arrest 
by  a private  person  and  an  arrest  by  a 
peace  officer j but*  In  a few  Juris- 
dictions* even  a private  person  may 
justify  an  arrest  where  he  reasonably 
believes  that  a felony  has  been  com- 
mitted. The  reasonable  grounds  of  sus- 
picion of  a felony*  however,  may  be 
proved  In  mitigation  of  damages.  In 
some  jurisdictions,  it  is  the  rule  that 
it  must  appear,  not  only  that  a felony 
has  been  committed,  but  also  that  the 
offense  was  committed  by  the  person  ar- 
rested therefor*,  before  the  arrest  will 
be  Justified)  but  the  more  generally  pre- 
vailing rule  is  that  reasonable  grounds 
for  believing  the  person  arrested  to  be 
guilty  Is  sufficient  Justification  where 
a felony  has  been  actually  committed, 

although  he  Is  In  fact  innocent,” 

% 

Also,  the  rule  is  stated  at  page  607,  as  follows: 

"At  common  law,  and  except  where  the 
rule  is  changed  by  statute,  it  being 
the  duty  of  every  citizen  to  assist  In 
preserving  the  peace,  any  private  per- 
son may  arrest  without  a warrant  one  who 
commits  a breach  of  the  peace  In  his 
presence,  or  where  It  is  reasonably 
suspected  that  a person  is  threatening 
to  commit  a breach  of  the  peace.  Unless 
modified  by  statute,  it  would  seem,  where 
the  arrest  Is  for  a misdemeanor*  that  the 
offense  must  amount  to  a breach  of  the 
peace  to  justify  a private  person  in  ar- 
resting without  a warrant.  Where  one 
commits  a misdemeanor  in  the  presence 
of  a private  person  and  seeks  forcibly 
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to  resist  an  arrest  by  him,  the  of- 
fender is  also  guilty  of  a breach  of 
the  peace  and  may  be  arrested  by  a prl- 
vate  person  without  a warrant; 

MTo  justify  an  arrest  by  a private  per- 
son, without  a warrant,  for  an  offense 
less  than  a felony,  where  permitted  by 
statute,  it  is  essential  that  such  of- 
fense shall  actually  have  been  committed 
or  attempted.  Accordingly,  where  it  ap- 
peared after  arrest  that  a person  had  in 
fact  not  committed  any  offense,  the  ar- 
rest was  held  unlawful.  Furthermore, 
it  is  necessary  that  such  offense  be 
committed  in  the  presence  of  the  person 
making  the  arrest,  and,  in  this  connection, 
it  has  been  held  that  it  is  not  sufficient 
that  the  private  person  making  the  arrest 
have  knowledge  of  the  commission  of  the 
offense,  but  he  must  also  be  able  to 
detect  the  offense,  by  sight  .or  hearing, 
as  an  act  of  the  accused.  Also,  such 
arrest  must  he  made  at  the  time  when 
the  offense  was  committed,  or  while 
there  is  a continuing  danger  of  its 
renewal,  and  a private  person  does 
not  have  the  right  to  make  an  arrest 
for  a misdemeanor  without  a warrant 
after  the  event,  or  on  mere  information 
or  suspicion. 

At  common  law  the  process  of  arrest  of  a felon  with- 
out a warrant  was  had  under  what  was  known  as  the  Hue  and 
Cry  process, . Under  our  statute  the  Hue  and  Cry  process  is 
still  in  effect  as  set  out  in  Section  3832,  R,  S,  Missouri 
1939,  Also,  under  Section  3882,  supra,  to  the  effect  that 
when  the  sheriffs,  coroners  and  constables  shall  ask  for 
assistance  when  a felony  has  been  committed,  an  arrest  of 
a felon  can  be  made  by  any  of  such  officers  or  others  who 
are  required  to  assist  by  sueh  officer  without  a warrant. 

As  to  whether  or  not  peace  officers  or  individuals 
can  arrest  a misdemeanant  without  a warrant,  it  was  held  in 
Gray  v,  Earls,  250  S*  W,  567,  1,  c.  572,  as  follows* 
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"No  statute  has  been  pointed  out  or 
found  authorizing  private  persons  to 
make  arrests  in  the  circumstances  here 
shown.  Police  officers  in  cities  have 
certain  pov/ers  under  statutes  appli- 
cable to  cities  of  the  various  classes, 
but  ♦ peace  officers,  in  the  absence  of 
an  empowering  statute,  have  no  authority 
to  arrest  an  individual  for  a misdemeanor 
without  process,  except  on  view— that  is, 
when  they  witness  the  perpetration  of  the 
offense.’  a % 4!-  4:-  * * # -a  # -:t  ” 

Also,  in  the  case  of  State  v.  Peters,  242  S.  W.  894, 
par.  1,  the  court  said: 

"Section  11640,  R,  S.  1919,  provides  that 
sheriffs  are  conservators  of  the  peace, 
and  section  11638,  R*  S.  1919,  clothes 
the  deputy  sheriff  with  the  same  power 
as  that  possessed  by  the  sheriff.  The 
sheriff  and  his  deputies,  as  peace  of- 
ficers, have  the  right  to  make  arrests, 
without  warrant,  in  misdemeanors  com- 
mitted in  their  presence  flagrante 
delicto.  * * * «•  'f  it  " 

In  view  of  the  authorities  above  set  out  under  your 
fourth  question  it  is  the  opinion  of  this  department  that 
the  members  of  the  State  Highway  Patrol  can  arrest  and  appre- 
hend, with  or  without  a warrant,  persons  who  have  committed 
a felony  and  if  they  have  no  warrant,  any  person  whom  they 
have  good  reason  to  believe  has  committed  a felony. 

It  is  further  the  opinion  of  this  department  that  the 
members  of  the  State  Highway  Patrol  may  arrest  persons  who 
have  committed  a misdemeanor  in  their  presence. 

It  Is  further  the  opinion  of  this  department  that  the 
members  of  the  State  Highway  Patrol  may  arrest  one  who  has  com* 
mltted  a felony  and  are  empowered  in  the  same  manner  as  an 
individual  who  has  the  same  authority  to  arrest  a person  who 
has  committed  a felony,  either  under  the  Hue  and  Cry  section, 
supra,  or  upon  reasonable  grounds  that  the  person  has  commit- 
ted a f el  ony. 
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It  is  further  the  opinion  of  this  department  that 
members  of  the  State  Highway  Patrol  cannot  arrest  a mis- 
demeanant, either  on  or  off  of  the  highway  who  has  not  been 
detected  In  the  commission  of  the  crime  by  the  member  of  the 
Patrol. 


V. 

Your  fifth  question  reads  as  follows: 

"5.  Shall  the  Patrol  arrest  on  a warrant 
persons  charged  with  crimes  on  the  high- 
way or  against  the  highway?” 

In  giving  our  opinion  on  your  fifth  question,  we  are 
assuming  that  the  crime  described  In  this  question  Is  a crime 
concerning  the  laws  of  motor  vehicles  or  traffic  regulations. 
If  the  crime  pertains  to  any  of  the  crimes  set  out  In  Section 
8358,  supra,  which  section  sets  out  the  powers  and  duties  of 
the  State  Highway  Patrol,  then  the  Estate  Highway  Patrolmen 
may  arrest,  on  a warrant,  persons  charged  with  crimes  set  out 
in  said  Section  8358,  supra,  which  includes  crimes  against  the 
highway. 


VI. 

Your  sixth  question  Is  as  follows: 

”6.  Shall  the  Patrol  pursue  drivers  of 
•cars  from  the  highway  to  make  arrests?” 

In  answering  the  above  question  we  are  assuming  that 
the  member  of  the  Patrol  detected  the  driver  of  the  car  In 
a commission  of  either  a felony  or  ,a  misdemeanor.  Under  Sec- 
tion 8359, supra,  it  specifically  provides  ”he  shall  be  and 
Is  hereby  authorized  to  continue  In  pursuit  of  such  Violator 
or  suspected  violator  into  whatever  part  of  this  state  may 
be  reasonably  necessary  to  effect  the  apprehension  and  arrest 
of  the  same  and  to  arrest  such  violator  or  suspected  violator 
wherever  he  may  be  overtaken.” 

In  view  of  this  partial  section  it  Is  the  opinion  of 
this  department  that  if  a member  of  the  State  Highway  Patrol 
should  detect  a person  committing  either  a felony  or  misde- 
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meanor  he  may  pursue  the  driver  of  such  car  to  any  place  In 
the  state  to  make  an  arrest. 


VII. 

Your  seventh  question  reads  as  follows: 

”7.  Shall  the  Patrol  assist  sheriffs  in 
Investigations  which  they  have  not  the 
facilities  for  handling?'’ 

In  answer  to  this  question  we  do  not  find  that  the 
State  Highway  Patrol  is  empowered  or  authorized  under  Sec- 
tion 8358,  supra,  to  assist  sheriffs  In  Investigations  in 
any  manner  other  than  the  violation  of  the  motor  vehicle 
laws  and  traffic  regulations.  The  fact  that  the  sheriff 
has  not  the  facilities  for  handling  investigations  other 
than  that  of  the  violation  of  the  motor  vehicle  laws  and 
traffic  regulations  does  not  alter  the  case  in  any  manner. 
If  the  State  Highway  Patrol  should  assipt  sheriffs  In  such 
Investigations,  they  would  be  giving  aid  to  Investigations 
which  should  not  be  given  at  the  expense  of  the  State  Road 
Fund. 


VIII. 

Your  eighth  question  reads  as  follows s 

.”8.  Shall  the  Patrol  assist  any  organi- 
zation In  any  way  whatsoever  to  Investi- 
gate any  crime  or  condition  not  confined 
to  misuse  of  the  highways  or  a violation 
of  motor  laws?” 

Since  Section  44a,  Article  IV  of  the  Constitution 
of  Missouri  specifically  states,  ”and  enforcing  any  state 
motor  vehicle  law  or  traffic  regulation,”  it  would  be  a 
violation  for  the  State  Highway  Patrol  to  Investigate  any 
crime  or  condition  not  confined  to  misuse  of  the  highways 
or  a violation  of  motor  laws  for  the  reason  tba  t the  expense 
of  investigation  would  be  borne  by  the  State  Highway  Patrol 
Appropriation  Act  which  would  be  invalid. 
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IX. 

Your  ninth  question  reads  as  follows: 

”9,  Shall  the  Patrol  leave  the  highway 
to  Investigate  persons  suspected  of 
damaging  the  highway  or  markers?” 

Under  Section  8358,  Chapter  44,  R.  S.  Missouri  1939, 
It  specifically  provides  that  the  State  Highway  Patrol  is 
empowered  and  authorized  ”to  determine  persons  causing  or 
responsible  for  the  breaking,  damaging  or  destruction  of 
any  improved  hard  surfaced  roadway,  structure,  sign  markers, 
guard  rail  or  any  other  appurtenanee  constructed  or  main- 
tained by  the  commission  and  to  arrest  persons  criminally 
responsible  . For  that  reason  the  State  Highway  Patrol 
is  authorized  to  leave  the  highways  to  investigate  persons 
suspected  of  damaging  the  highway  or  markers. 


X, 

* 

Your  tenth  question  reads  as  follows: 

”10.  Shall  the  Patrol  collect  on  ’no 
account’  or  ’Insufficient  funds*  checks 
received  at  office  of  Secretary  of  State 
for  fee3?” 

Section  8358,  supra,  sp.ec if Ically  states: 

it  it  It  shall  be  the  duty  of  the  patrol 
to  cooperate  with  the  secretary  of  state 
and  the  motor  vehicle  commissioner  in  the 
collection  of  motor  vehicle  registration 
fees  and  operators  and  chauffeurs  licenses 
and  to  cooperate  with  the  state  Inspector 
of  oils  In  the  collection  of  motor  vehicle 
fuel  taxes.” 

This  authority  granted  In  Section  8358,  supra,  does 
not  empower  the  Patrol  to  collect  checks  marked  ”no  account” 
or  insufficient  funds.”  If  the  secretary  of  state  accepts 
noncertlfied  cheeks  he  does  so  at  his  own  risk  for  the  reason 
that  he  is  not  authorized  to  receive  checks  for  any  fees. 
Also,  the  secretary  of  state  may  cancel  any  Instrument,  • 
license  or  certificate  that  he  has  granted  which  has  not  been 
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paid  for. 


XI. 

Your  eleventh  question  reads  as  follows* 

"11,  -Shall  the  Patrol  assist  in  traffic 
direction  around  fairs,  picnics,  funerals 
and  other  special  gatherings?” 

Section  8358,  supra,  specifically  states: 

"It  shall  he  the  duty  of  the  Patrol  to 
police  ' the  highways  constructed  and  main- 
tained by  the  Commission  ■»  •»  " 

and  further  states,  "to  regulate  the  movement  of  traffic 
thereon." 

In  the  above  partial  section  It  Is  very  noticeable  that 
the  Legislature,  in  empowering  the  State  Highway  Patrol  to 
regulate  the  movement  of  traffic,  specifically  stated  that  it 
applied  to  highways  constructed  and  maintained  by  the  commission 

Statutes  Have  been  construed  to  the  effect  that  when  a 
certain  procedure  or  thing  Is  mentioned  It  excludes  all  other 
procedure  and  things.  It  was  so  held  in  State  ex  rel.  Kansas 
Glty  Power  and  Light  Company  v.  Smith,  111  S.  W.  (2d)  613,  and 
also  In  Chilton  drainage  District  No.  8 v.  Pemiscot  County, 

63  S.  W*  (2d)  421*  It  was  so  held  also  in  Crevisour  v*  Hendrix, 
136  S.  W.  (2d)  404. 

As  to  traffic  directions  at  the  State  Fair,  the  Legis- 
latin’ e,  under  Section  14159,  R»  S.  Missouri  1939,  provided  for 
the  appointment  of  special  police  for  the  purpose  of  keeping 
peace  and  directing  traffic. 

In  view  of  the  above  authorities  it  is  the  opinion  of 
this  department  that  the  State  Highway  Patrol  shall  not  assist 
in  traffic  directions  around  fairs,  picnics,  funerals  and  other 
special  gatherings  unless  as  set  out  in  Section  8358,  supra, 
the  highways  upon  which  they  are  directing  the  traffic  is  con- 
structed and  maintained  by  the  commission. 
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XII# 

Your  twelfth  question  reads  as  follows: 

"12.  Shall  the  Patrol  conduct  Investiga- 
tions concerning  stolen  cars  and  ’hot 
car  rings’?" 

The  powers  and  duties  of  the  State  Highway  Patrol 
are  set  o it  In  Chapter  44,  Section  8358,  supra.  The 
question  of  the  theft  of  motor  vehicles  Is  set  out  in 
Chapter  45,  R.  S.  Missouri  1939#  The  framers  of  Section 
44a,  Article  IV  of  the  Constitution  of  Missouri  saw  fit 
to  Include  as  an  Incident  to  that  section,  which  was  a pro- 
vision for  the  State  Highway  System,  the  phrase  "cost  of 
administering  and  enforcing  any  state  motor  vehicle  law  or 
traffic  regulation."  It  Is  very  noticeable  under  this  sec- 
tion of  the  Constitution  that  the  five  words  "any  state 
motor  vehicle  law"  by  the  Legislature,  In  setting  out  the 
duties  of  the  Highway  Patrol,  under  Section  8358,  supra, 
only  mentioned  the  following  part  in  reference  to  the  motor 
vehicle  laws,  that  is,  "to  enforce  thereon  the  laws  of  this 
state  relating  to  the  operation  and  use  of  vehicles  on  the 
highways;  to  enforce  and  prevent  thereon  the  violation  of 
the  laws  relating  to  the  size,  weight  and  speed  of  com- 
mercial motor  vehicles  and  all  laws  designed  to  protect 
and  safeguard  the  highways  constructed  and  maintained  by 
the  commission*"  Previous  to  this  clause  in  Section  8358, 
supra,  this  sentence  is  specifically  set  out,  "It  shall  be 
the  duty  of  the  patrol  to  police  the  highways  constructed 
and  maintained  by  the  commission;  * . The  word  "thereon" 
used  in  reference  to  the  enforcement  of  the  motor  vehicle 
laws  Is  plain  and  unambiguous  and  this  power  granted  to 
the  State  Highway  Patrol  means  the  vehicle  laws  thereon 
the  highways  constructed  and  maintained  by  the  commission. 

The  Legislature,  by  the  enactment  of  Section  8358, 
supra,  has  construed  the  enforcement  of  the  motor  vehicle 
laws  to  mean  in  reference  to  the  highways  and  not  to  the 
reference  of  the  theft  of  automobiles . Under  Chapter  44, 
which  contains  Section  8358,  supra,  another  section  has 
been  enacted  by  the  Legislature  to  show  that  it  was  the 
intention  of  the  Legislature  that  the  power  of  the  State 
Highway  Patrol  is  confined  safely  under  Section  8358.  This 
section  is  8363,  R.  S.  Missouri  1939,  which  reads  as  fol- 
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lows: 

”Neither  the  governor,  the  commission, 
nor  the  superintendent  shall  have  any 
power,  right  or  authority  to  command, 
order  or  direct  any  member  of  the  patrol 
to  perform  any  duty  or  service  not  au- 
thorized by  this  chapter,” 

This  section  specifically  states  that  the  governor,  the  com- 
mission nor  the  superintendent  can  order  or  command  any  mem- 
ber of  the  Patrol  to  perform  any  duty  or  service  not  au- 
thorized by  this  chapter.  In  other  words,  under  this  sec- 
tion the  State  Highway  Patrol  is  not  permitted  to  investi- 
gate stolen  cars  and  people  who  commit  such  acts  which  you 
describe  as  "hot  car  rings,” 


XIII. 

Your  thirteenth  question  reads  ajs  follows* 

”13.  Shall  the  Patrol  conduct  safety 
campaigns  and  engage  In  traffic  and 
safety  education?” 

In  view  of  the  authorities  set  out  In  the  above 
twelve  questions  and  more  especially  the  duties  as  described 
in  Section  8358,  supra,  we  are  of  the  opinion  that  the  State 
Highway  Patrol  cannot  conduct  safety  campaigns  and  engage 
In  traffic  and  safety  education  for  the  reason  that  they 
are  not  so  authorized. 

It  Is  further  our  opinion  to  that  effect  for  the 
reason  that  the  money  paid  into  the  State  Road  Fund  under 
Section  44a,  Article  IV  of  the  Constitution  of  Missouri 
does  not  permit  the  spending  of  the  money  of  that  sacred 
fund  for  anything  except  matters  concerning  the  maintaining 
and  the  construction  of  the  State  Highway  System. 


XIV. 

Your  fourteenthquestion  reads  as  follows* 
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"14*  Shall  the  Patrol  fingerprint  per- 
sons killed  in  accidents  to  establish 
id entity?” 

We  find  no  authority  for  the  State  Highway  Patrol 
to  fingerprint  persons  killed  in  accidents  to  establish 
identity.  That  is  a matter  for  other  officials,  such  as, 
coroners  and  for  other  peace  officers  who  are  empowered  to 
perform  such  acts. 


XV. 

Your  fifteenth  question  reads  as  follows? 

”15.  Shall  the  Patrol  attempt  to  con- 
tact persons  traveling  through  the  state 
for  the  delivery  of  emergency  measures?” 

After  a careful  research  and  under  all  of  the  au- 
thorities hereinbefore  set  out  it  is  our  opinion  that  the 
State  Highway  Patrol  is  not  empowered  to  attempt  to  con- 
tact persons  traveling  through  the  state  for  the  delivery 
of  emergency  messages  unless  it  is  a matter  incident  to  or 
connected  with  the  maintaining  and  construction  of  the  state 
highway  system  or  concerning  the  violation  of  the  laws  set 
out  in  Section  8358,  supra,  regarding  motor  vehicles  and 
traffic  regulations. 


XVI. 

Your  sixteenth  question  reads  as  follows  ? 

”16.  Shall  the  Patrol  relay  radio  mes- 
s sages  for  oufc-of-dtate  departments  or 
other  state  and  federal  agencies?” 

In  view  of  our  holding  under  your  fifteenth  question 
and  -unless  the  radio  message  relayed  for  out-of-state  depart- 
ments or  for  other  state  and  federal  agencies  concerned  the 
violations  of  the  motor  vehicle  laws  as  set  out  in  Section 
8358,  supra,  or  Is  not  Incident  to  the  maintaining  and  con- 
struction of  the  state  highway  system,  it  is  our  opinion 
that  the  State  Highway  Patrol  cannot  relay  such  messages* 
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XIX. 


Your  nineteenth  question  reads  as  follows: 

”19.  Shall  the  Patrol  investigate 
suspicious  characters  along  the  high- 
ways ?M 

It  is  the  opinion  of  this  department  that  the  State 
Highway  Patrol  is  not  empowered  to  investigate  suspicious 
characters  along  the  highways  unless  they  have  reasonable 
cause  to  believe  that  the  persona  under  suspicion  may  have 
or  intend  to  commit  a violation  of  the  laws  as  set  out  un- 
der Section  3358,  supra.  Of  course,  if  a member  of  the 
State  Highway  Patrol  has  just  grounds  and  believes  that  the 
suspicious  character  is  a fugitive  from  Justice  or  a patrol- 
man, under  the  Hue  and  Cry  section,  believes  that  the  suspi- 
cious character  has  committed  a felony  he  may,  by  investi- 
gation, arrest  the  suspicious  character  the  same  as  if  he 
was  a private  citizen  and  not  a member  of  the  State  Highway 
Patrol,  The  State  Highway  Patrol  is  not  empowered  to  pro- 
miscuously Investigate  any  person  on  the  highway  xml  ess  he 
has  just  and  reasonable  grounds  for  the  Investigation, 

A State  Highway  Patrolman,  under  Section  44a,  Article  IV 
of  the  Constitution  of  Missouri,  and  under  Section  8358, 
supra,  is  confined  as  a member  of  the  State  Highway  Patrol 
and  not  as  a private  citizen  to  laws  involving  the  pro- 
tection and  maintenance  of  the  State  Highway  System. 


XX. 

Your  twentieth  question  reads  as  follows: 

”20.  Shall  the  Patrol  accept  for  filing 
fingerprints  and  other  data  on  criminals 
from  members  and  other  officers?” 

In  answer  to  your  twentieth  question  and  in  view  of 
authorities  hereinbefore  set  out,  it  is  the  opinion  of  this 
department  that  the  Patrol  has  no  authority  to  accept  for 
filing  fingerprints  and  other  data  on  criminals  from  mem- 
bers and  other  officers  unless  the  data  concerns  the  vio- 
lation or  would  aid  In  a conviction  of  persons  guilty  of 
the  violation  of  crimes  set  out  In  Section  8358,  supra.  In 
regard  to  the  laws  concerning  motor  vehicles  in  that  sec- 
tion and  traffic  regulations. 
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XXI. 

Your  twenty-first  question  reads  as  follows: 

”21.  Shall  the  Patrol  accept  for 
examination  In  the  laboratory  material 
submitted  by  other  officers  or  depart- 
ments concerning  crimes  Investigated 
by  those  officers,  which  were  not  com- 
mitted on  the  highways?” 

This  question  concerns  a matter  which  is  not  Inci- 
dent to  and  is  in  no  way  connected  with  the  maintenance  or 
construction  of  the  State  Highway  System  and  tinder  the  facts 
stated  therein  does  not  concern  crimes  coming  within  the  au- 
thority of  the  State  Highway  Patrol  as  set  out  In  Section 
8358,  supra. 

It  is,  therefore,  the  opinion  of  this  department  that 
the  State  Highway  Patrol,  which  has  been  created  by  reason  of 
Section  44a,  Article  IV  of  the  Constitution,  cannot  use  the 
money  out  of  the  State  Road  Fund  for  the  examination  In  the 
laboratory  any  material  submitted  by  other  officers  or  depart- 
ments concerning  crimes  Investigated  by  those  officers  which 
have  no  connection  with  the  violation  of  laws  as  set  out  in 
Section  8358,  supra,  or  concerning  the  maintenance  and  con- 
struction of  the  State  Highway  System, 


XXII. 

Your  twenty-second  question  reads  as  follows* 

”22.  Shall  the  Patrol  furnish  Information 
concerning  the  previous  records  of  criminals 
to  other  departments?” 

Uhder  the  above  question  you  ask  if  the  State  Highway 
Patrol  can  furnish  Information  concerning  the  previous  records 
of  criminals  to  other  departments  and  if  you  mean  criminals 
other  than  those  who  have  been' convicted  or  are  subject  to  arrest 
for  a violation  of  the  laws  regarding  the  State  Highway  System 
as  set  out  In  Section  8358*  supra,  then  the  State  Highway  Patrol 
is  not  authorized  to  furnish  that  Information  for  the  r eason 
that  under  our  previous  opinion  the  State  Highway  Patrol  is 
limited  to  crimes  concerning  motor  vehicle  laws  as  applicable 
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to  the  State  Highway  System  under  Section  8368,  supra,  and 
traffic  regulations. 

Under  Section  8466,  R.  S,  Missouri  1939,  it  la  the 
duty  of  the  Commissioner  of  Motor  Vehicles  to  receive  and 
file  all  violations  of  motor  vehicle  laws  pertaining  to 
traffic,  etc.,  and  under  other  sections  of  the  statutes  It 
la  the  duty  of  certain  officers  to  report  such  violations 
to  the  Commissioner  of  Motor  Vehicles,  and  we  find  no  au- 
thority under  Section  8358,  supra,  for  the  State  Highway 
Patrol  to  furnish  information  to  other  departments. 


XXIII. 

Your  twenty- third  question  reads  as  follows! 

”23.  Shall  the  Patrol  assist  in  the 
fingerprinting  of  school  children, 
applicants  and  citizens  for  personal 
checkup  and  identification?” 

Under  the  above  question  we  are  assuming  that  the 
school  children  consented  to  the  fingerprinting,  but  we 
do  not  understand  what  you  mean  when  you  say  applicants 
and  citizens  for  personal  checkup  and  identification.  Even 
if  you  mean  that  the  school  children,  the  applicants  and 
citizens  for  personal  checkup  and  identification  agree  to 
the  fingerprinting,  we  find  no  authority  which  permits  the 
State  Highway  Patrol  to  use  the  funds  set  apart  in  the 
State  Road  Fund  for  the  maintenance  and  construction  of  the 
State  Highway  System  to  be  used  for  the  fingerprinting  of 
anyone  with  or  without  their  consent. 

In  this  state  Section  23,  Article  II  of  the  Consti- 
tution of  Missouri  provides  that  no  person  shall  be  com- 
pelled to  testify  against  himself  in  a criminal  cause.  Un- 
der that  section  of  the  Constitution  where  a person  objects 
to  being  fingerprinted,  the  Legislature  saw  fit  to  enact 
Section  4184,  R.  S,  Missouri  1939,  which  reads  as  follows: 

“Any  person  convicted  of  a felony, 
which  shall  not  be  set  aside  or  re- 
versed, may  be  subjected  by  or  un- 
der the  direction  of  those  In  whose 
custody  he  Is  to  the  measurements. 
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processes  ana  operations  practiced  un- 
der the  system  for  the  identification 
of  criminals,  commonly  known  as  the 
Eertillon  signaletic  system.  Such 
force  may  be  used  as  necessary  to  the 
effectual  carrying  out  and  application 
of  such  measurements,  processes  and 
operations)  and  the  signaletic  card 
and  other  results  thereof  may  be  pub- 
lished for  the  purpose  of  affording 
information  to  officers  and  others  en- 
gaged in  the  execution  or  administration 
of  the  law.” 

This  section  was  not  passed  upon  in  this  state  directly,  but 

in  the  case  of  State  v.  Baldwin,  297  S.  W.  10,  1.  c.  18,  par. 

10,  the  court  said: 

"If  it  be  conceded  (a  matter  we  do  not 
now  pass  upon)  that  Baker’s  testimony 
as  to  taking  the  picture,  and  that  it 
was  the  picture  of  the  defendant,  was 
competent,  there  was  no  excuse  for  the 
latter  portion  of  his  evidence,  as  to 
where  the  picture  was  kept.  VVhat  issue 
in  the  case  did  that  tend  to  prove?  To 
what  issue  in.  the  case  was  proof  of 
where  the  picture  was  kept  relevant? 

Absolutely  none.  Baker  had  said  he 
took  the  picture,  and  that  It  was  the 
picture  of  defendant,  and  that  facts 
had  not  been  questioned  up  to  the  date 
of  the  general  objection  to  proof  as  to 
where  the  picture  was  kept.  Such  evi- 
dence of  Baker  was  not  relevant  to  any 
issue  in  the  case,  and,  under  the  rules 
we  have  discussed  supra,  the  general 
objection  of  irrelevancy  was  good.  It 
is  clear  what  the  real  purpose  was  in 
Its  introduction.  And  the  court  seems 
to  have  been  in  thorough  sympathy,  for 
we  read  in  the  record:  ’The  Court:  Did 
I hear  you  say  Bertillon  room?’ 

"The  law  fixes  the  character  of  pictures 
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to  be  found  In  Bertillon  rooms.  R.  S. 

1919,  sections  4140  to  4143,  both  in- 
clusive. In  section  4140  it  is  provided 
that  any  person  convicted  of  a felony, 
whose  sentence  has  not  been  reversal 
shall  be  subject  to  all  the  things  (by 
way  of  identification)  allowed  by  the 
Bertillon  system.  See,  also,  sections 
8955  and  8964,  R.  S*  1919,  wherein  is 
authority  for  the  establishment  of  a 
Bertillon  system  of  identifying  con- 
victed criminals  In  cities  of  500,000 
or  over.  So,  under  the  law  (presumably 
known  by  all  citizens)  the  defendants 
picture  was  in  the  Bertillon  room  of 
the  city  of  St.  Louis,  wherein  It  had 
no  place,  unless,  under  section  4041, 
he  had  been  convicted  of  a felony  and 
his  conviction  had  not  been  reversed. 

This  made  this  evidence  highly  preju- 
dicial. The  place  where  the  picture  was 
kept  was  utterly  immaterial  upon  the 
question  as  to  whether  or  not-  It  was 
the  picture  of  defendant.  Nor  did  it 
tend  to  prove  defendant  committed  the 
crime.  It  could  be  relevant  to  no  is- 
sue In  the  case,  and  the  court  should 
have  promptly  sustained  the  objection 
that  the  evidence  was  irrelevant  and 
immaterial.  Its  failure  to  do  so  was 
prejudicial  and  reversible  error,” 

Many  of  the  circuit  judges  of  this  state  have  declared 
that  if  persons  have  been  convicted  of  a felony  and  their 
cases  have  been  finally  adjudicated  they  can  be  fingerprinted 
without  their  consent,  but  if  the  persons  have  not  been  con- 
victed of  a felony  they  have,  by  Injunction,  restrained  police 
officers  and  other  officers  from  fingerprinting  such  persons. 
These  cases,  so  far,  have  not  been  appealed  or  passed  upon  by 
the  Supreme  Court  of  this  state  other  than  In  the  case  of  Stat 
v.  Baldwin,  supra.  But  even  If  the  defendant  had  been  finally 
convicted  of  a felony  and  the  fingerprinting  was  not  made  for 
the  purpose  of  enforcing  the  laws  and  under  the  duties  of  the 
State  Highway  Patrol  as  set  out  In  Section  8358,  supra,  it 
would  be  a violation  of  Section  8363,  supra,  for  the  r eason 
it  would  be  exceeding  the  duties  of  the  State  Highway  Patrol 
and  the  use  of  the  State  Road  Fund  for  purposes  other  than  the 
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maintenance  and  construction  of  the  State  Highway  System. 


XXIV.’ 

Your  twenty-fourth  question  reads  as  follows t 

”24*  Shall  the  Patrol  issue  bulletins 
listing  stolen  cars,  crimes  committed, 
driver’s  licenses  suspended  or  revoked, 
stolen  property,  etc?” 

The  above  question  refers  to  listing  stolen  cars, 
crimes  committed  and  stolen  property.  If  the  bulletin  re- 
garding the  above  matter  is  incident  to  the  powers  and 
duties  of  the  prevention  of  crime  as  set  out  in  Section 
8358,  supra,  such  a bulletin  would  be  proper  for  the  reason 
It  is  a question  pertaining  to  enforcement  of  the  motor  ve- 
hicle laws  and  property  of  the  State  Highway  Commission  as 
set  out  in  Section  8358,  supra.  You  specifically  mention 
the  furnishing  of  bulletins  concerning  stolen  cars.  The 
answer  to  this  question  Is  contained  in,  our  opinion  In  reply 
to  your  question  numbered  12.  Of  course,  if  the  stolen  cars 
are  property  of  the  State  Highway  Commifjsion,  It  oomes  with- 
in the  duties  and  powers  of  the  State  Highway  Patrol,  under 
Section  8368,  supra,  and  a bulletin  in  such  a case  would  be 
proper.  You  also  mention  in  the  above  request  whether  It  is 
proper  for  the  State  Highway  Patrol  to  issue  bulletins  list- 
ing drivers'  licenses  suspended  or  revoked.  Of  course,  this 
public  notice  is  recorded  in  the  office  of  the  Commissioner 
of  Motor  Vehicles  as  set  out  In  Sections  8456  and  8459,  R.  S. 
Missouri  1939.  The  Issuing  of  bulletins  listing  drivers’ 
licenses  suspended  or  revoked  would  be  proper  for  the  reason 
that  under  Section  8358,  supra,  it  specifically  states,  ”It 
shall  be  the  duty  of  the  patrol  to  cooperate  with  the  secre- 
tary of  state  and  the  motor  vehicle  commissioner  in  the  col- 
lection of  motor  vehicle  registration  fees  and  operators  and 
chauffeurs  licenses  and  to  cooperate  with  the  state  inspector 
of  oils  In  the  collection  of  motor  vehicle  fuel  taxes."  Said 
Section  8358,  supra,  further  states,  "*  -x  to  regulate  the  move 
ment  of  traffic  thereon;  (meaning  highways  constructed  and 
maintained  by  the  commission);  to  enforce  thereon  the  laws 
of  this  state  relating  to  the  operation  and  use  of  vehicles 
on  the  highways;  •>  ” 
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It  is,  therefore,  the  opinion  of  this  department  that 
under  Section  8358,  supra,  the  State  Patrol  is  empowered  to 
Issue  bulletins  listing  stolen  cars  if  the  cars  are  the  prop- 
erty of  the  State  Highway  Commission  but  not  as  to  stolen  cars 
that  are  not  the  property  of  the  State  Highway  Commission  and 
are  not  connected  in  any  way  with  the  maintaining  of  the  state 
highways , 

It  is  further  the  opinion  of  this  d epartment  that  the 
State  Highway  Patrol  may  issue  bulletins  concerning  crimes 
committed  in  violation  of  the  laws  of  the  state  highways  as 
set  out  in  Section  8358,  supra. 

It  is  further  the  opinion  of  this  department  that  the 
State  Highway  Patrol  may  Issue  bulletins  concerning  drivers’ 
licenses  suspended  or  revoked. 

It  is  further  the  opinion  of  this  department  that  the 
State  Highway  Patrol  may  Issue  bulletins  concerning  stolen 
property  which  Is  the  property  of  the  State  Highway  Commission 
but  not  as  to  stolen  property  that  is  jn  no  way  connected  with 
the  maintenance  and  construction  of  thq  state  highways. 


XXV. 

Your  twenty-fifth  question  reads  as  follows* 

”25.  Shall  the  Patrol  assign  members  of 
Patrol  to  schools  of  other  departments 
as  Instructors  In  first  aid,  safety,  and 
.law  enforcement?” 

We  find  no  authorization  in  Section  8358,  supra,  where- 
by the  State  Highway  Patrol  may  expend  money  out  of  the  State 
Road  Fund  for  the  purpose  of  the  Patrol  entering  schools  of 
other  departments  as  instructors  in  first  aid,  safety  and  law 
enforcement.  The  State  Road  Fund,  which  was  enacted  under 
Section  44a,  Article  IV  of  the  Constitution  of  Missouri,  as 
we  have  said  in  further  answers  to  your  questions  in  this 
request,  can  only  be  used  for  the  maintenance  and  construction 
of  the  state  highways  and  payment  of  the  bonds  Issued  under 
said  section* 

We  reiterate  that  if  th®  State  Highway  Patrol  was  paid 
out  of  the  general  revenue  it  could  do  many  things  which  are 
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not  now  limited  under  Section  44a*  Article  IV  of  the  Consti- 
tution of  Missouri  and  especially  the  clause  used  therein  In 
violation  of  the  motor  vehicle  laws  and  traffic  regulations. 


XXVI. 

Your  twenty-sixth  question  reads  as  follows: 

”26 • Shall  the  Patrol  be  active  In  any 
strike  duty?” 

In  answer  to  the  above  question  we  call  your  attention 
to  Section  4613*  supra,  which  la  a section  In  reference  to  the 
duty  of  peace  officers  In  case  of  riots,  etc.  Under  said  sec- 
tion 4613  the  proper  officer  may  require  bystanders  or  spec- 
tators to  aid  In  stopping  the  "riot  and  assist  In  making  arrests 
of  the  people  involved  In  the  riot.  In  such  a case  if  the  State 
Highway  Patrol  is  ordered  by  the  mayor*  board  of  aldermen  or  a 
member  of  the  board  of  aldermen  of  any  municipality  or  by  the 
sheriff,  coroner  and  marshal  and  their  respective  deputies  of 
the  county  In  which  such  town  or  city  la  situated  to  assist  In 
making  arrests,  then  the  State  Highway  "Patrolmen,  under  their 
duty  as  peace  officers,  are  required  to  be  active.  If  they  are 
not  summoned  or  If  there  is  not  a riot,  "strike  duty"  is  not  a 
part  of  the  maintenance  and  construction  of  state  highways  or 
an  act  which  would  be  enforcing  the  motor  vehicle  laws  or  traf- 
fic regulations. 


XXVII. 

Your  twenty-seventh  question  reads  as  follows: 

"27,  Shall  the  Patrol  assist  in  the 
training  of  the  Missouri  defense  forces?" 

We  find  no  authority  In  Section  8358,  supra*  which 
would  authorize  the  State  Highway  Patrol  in  the  training  of 
the  Missouri  defense  forces.  Such  action  would  In  no  way  be 
incident  or  have  any  connection  with  the  enforcement  of  the 
laws  as  set  out  In  Section  44a,  Article  IV  of  the  Constitution 
of  Missouri  or  Section  8358,  R.  S.  Missouri  1939. 
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XXVIII. 

Your  twenty-eighth  question  reads  as  follows: 

n28.  Shall  the  Patrol  provide  the  depart- 
ment with  emergency  equipment  for  use  in 
disasters?” 

In  answer  to  your  above  question  if  the  disasters 
described  are  not  Incident  or  a part  of  the  State  Highway 
Commission,  or  would  not  aid  in  the  maintenance  and  con- 
struction of  the  highways,  or  would  not  aid  in  the  prose- 
cution or  regulation  of  the  violation  of  the  motor  vehicle 
laws  and  traffic  regulations,  then  the  State  Highway  Patrol 
has  no  authority  to  furnish  emergency  equipment  for  use  in 
disasters  which  equipment  is  purchased  out  of  the  funds  pro- 
vided for  the  State  Road  Fund. 


XXIX. 

Your  twenty-ifinth  question  reads  as  follows: 

”29.  Shall  the  Patrol  examine  documents 
or  materials  fo*  other  state  departments?” 

In  answer  to  the  above  question  it  is  the  opinion  of 
this  department  that  the  money  paid  into  the  State  Road  Fund 
is  a sacred  fund  for  the  use  of  the  maintenance  and  construc- 
tion of  Btate  highways  and  should  not  be  deviated  for  the 
purpose  of  furnishing  aid  to  any  of  the  other  state  depart- 
ments except  the  departments  under  the  State  Highway  Commis- 
sion. 


XXX* 

Your  thirtieth  question  reads  as  follows: 

"30.  Shall  the  Patrol  assist  in  locating 
prisoners  after  escape  from  the  state 
penitentiary  and  reformatories?" 

In  answer  to  your  above  question,  which  was  answered 
in  detail  In  questions  4 and  5 In  this  request,  we  further 
state  that  the  locating  of  prisoners  after  escape  from  the 
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state  penitentiary  and  reformatories  is  not  included  in  the 
specific  duties  of  the  State  Highway  Patrol  as  set  out  in 
Section  8358,  supra. 

We  again  call  your  attention  to  Section  8363,  supra, 
which  specifically  prohibits  the  governor,  the  commission 
and  the  superintendent  of  the  State  Highway  Patrol  from  di- 
recting any  member  of  the  Patrol  to  perform  any  duty  or  ser- 
vice not  authorized  by  Chapter  44  of  the  Revised  Statutes  of 
Missouri  1939. 


XXXI. 

Your  thirty- first  question  reads  as  follows: 

n31.  Shall  the  Patrol  use  radio  facilities 
in  case  of  disaster  which  disrupts  land  com- 
munications for  general  emergency  use?” 

This  department,  in  answering  all  of  the  forty-seven 
questions  set  out  in  this  request.  Is  merely  giving  our  opinion 
on  these  questions  according  to  the  legal  aspect  and  not  the 
moral  aspect  and  In  further  answer  to  this  question  It  Is  our 
opinion  that  under  Section  8358,  supra,  we  find  no  authority 
for  the  State  Highway  Patrol  to  use  the  radio  facilities  pur- 
chased out  of  the  sacred  road  fund  for  the  purpose  of  carry- 
ing on  communications  which  a disaster  has  disrupted  so  that 
land  communications  cannot  be  carried  on  for  general  emergency 
use. 


XXXII. 

Your  thirty-second  question  reads  as  follows: 

”32.  Shall  th.8  Patrol  continue  off  the 
highway  Investigations  of  cases  arising 
on  the  highway?” 

In  answer  to  the  above  question  if  the  cases  under 
Investigation  are  cases  which  come  within  the  duty  of  the 
State  Highway  Patrol  to  prohibit  and  the  law  against  such 
crimes  to  be  enforced  as  set  out  In  Section  8358,  supra, 
then  the  State  Highway  Patrol  Is  authorized  under  Chapter 
44,  Revised  Statutes  of  Missouri  1939,  to  continue  the 
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Investigation  of  such  cases.  The  Investigation  of  such 
cases  must  be  cases  involved.  In  the  construction  and  main- 
tenance of  the  state  highways  and  regulation  of  the  traf- 
fic thereon  or  the  enforcing  the  laws  of  motor  vehicles  as 
set  out  in  said  Section  8358. 


XXXIII. 


Your  thirty- third  question  reads  as  follows: 

”33.  Shall  the  Patrol  arrest  recognized 
fugitives  if  In  civilian  clothes  and  not 
on  active  duty,  either  off  or  on  the  high- 
way?” 

In  answer  to  yo&r  thirty-third  question  we  wish  to 
state  that  this  question  was  specifically  answered  in 
questions  4 and  6 In.  this  request.  In  those  answers  we 
held  that  the  State  Highway  Patrol,  if  having  reasonable 
and  Just  grounds  to  believe  the  person  suspected  was  guilty 
of  a felony,  then  they  may  arrest  the  person  without  a war- 
rant or  with  a warrant  either  off  or  on  the  highway  the 
same  as  any  individual  is  authorized  under  the  laws  of  Mis- 
souri, We  also  held  in  questions  4 and  5 that  the  State 
Highway  Patrolmen  could  arrest  a person  on  a misdemeanor 
If  committed  In  their  presence  with  or  without  a warrant. 


XXXIV, 

Your  thirty-fourth  question  reads  as  follows: 

”34.  Shall- the  Patrol  take  part  In 
activities  of  the  Missouri  Defense 
Council?” 

After  careful  research  we  find  no  authority  under 
Section  44a,  Article  IV  of  the  Constitution  of  Missouri 
or  Section  8358,  R.  S.  Missouri  1939,  which  empowers  the 
State  Highway  Patrol  to  take  part  in  activities  of  the 
Missouri  Defense  Council, 


XXXV, 


Your  thirty-fifth  question  reads  as  follows: 
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”35.  Shall  the  Patrol  protect  wreckage 
of  planes  until  Department  of  Commerce 
officials  arrive?” 

After  careful  research  we  find  no  authority  under 
Section  44a,  Article  IV  of  the  Constitution  of  Missouri  or 
Section  8358,  R.  S*  Missouri  1939,  which  empowers  the  State 
Highway  Patrol  to  protect  wreckage  of  planes  until  Depart- 
ment of  Commerce  officials  arrive* 


XXXVI. 

Your  thirty-sixth  question  reads  as  follows : 

”36.  Shall  the  Patrol  cooperate  with 
the  railroads  In  investigation  of 
sabotage?” 

After  careful  research  we  find  no  authority  under 
Section  44a,  Article  IV  of  the  Constitution  of  Missouri  or 
Section  8358,  R.  S.  Missouri  1939,  which  empowers  the  State 
Highway  Patrol  to  cooperate  with  the  railroads  in  the  invest! 
.gation  of  sabotage. 


XXXVII. 

Your  thirty-seventh  question  reads  as  follows j 

”37,  Shall  the  Patrol  search  for  any  kind  of 
.supportive  evidence  at  the  time  and  place  of 
arrest  of  an  Individual?” 

In  answer  to  the  above  question  it  Is  the  opinion  of 
this  department  that  If  a lawful  arrest  was  made  of  an  indi- 
vidual for  a crime,  the  prosecution  of  which  c canes  within 
the  duties  of  the  Highway  Patrol  as  set  out  in  Section  8358, 
supra,  then  the  Patrol  has  authority  to  make  a search  for 
any  kind  of  supportive  evidence  at  the  time  and  place  of  ar- 
rest the  same  as  a sheriff  or  constable. 


XXXVIII. 

Your  thirty-eighth  question  reads  as  follows: 
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"38*  Shall  the  Patrol  arrest  for  vio- 
lations of  game  laws  observed  off  the 
highway?” 

We  find  no  authority  under  Section  44a,  Article  IV 
of  the  Constitution  of  Missouri  or  Section  8358,  R.  S,  Mis- 
souri 1939,  which  empowers  the  State  Highway  Patrol  to  ar- 
rest for  violation  of  game  laws  except  the  power  that  is 
granted  an  individual  as  we  have  defined  in  questions  4 
and  5 of  this  request.  It  is  not  the  duty  of  the  State 
Highway  Patrol  to  arrest  for  violations  of  the  game  laws 
observed  off  the  highway  but  they  may,  of  their  own  volition, 
arrest  under  the  same  powers  that  are  granted  an  Individual, 


XXXIX. 

Your  thirty-ninth  question  reads  as  follows* 

"39,  Shall  the  Patrol  arrest  fugitives 
when  not  first  observed  on  the  highways, 
such  as  convicts  known  to  be  in  woods, 
cornfields,  etc.,  and  no  other  help 
available?" 

This  question  was  answered  by  our  opinion  on  questions 
4 and  5 as  set  out  in  this  request.  Under  those  questions  we 
gave  our  opinion  that  the  State  Highway  Patrol  has  the  same 
authority  to  arrest  fugitives  as  is  granted  individuals.  Un- 
der those  questions  4 and  5 we  gave  the  authorities  upon  which 
we  base  our  opinion. 


XL. 

Your  fortieth  question  reads  as  follows: 

"40.  Shall  the  Patrol  take  part  in 
civic  programs  and  parades?" 

After  a careful  research  of  Section  44a,  Article  IV 
of  the  Constitution  of  Missouri  or  Section  8358,  R.  S.  Mis- 
souri 1939,  we  find  no  authority  that  empowers  the  State  High- 
way Patrol  to  take  part  in  civic  programs  and  parades.  Of 
course,  as  we  said  before, we  are  only  giving  our  opinion  on 
the  legal  question.  The  State  Highway  Patrol  has  been  taking 
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part  In  civic  programs  and  parades,  but  under  Section  44a, 
Article  IV  of  the  Constitution  of  Missouri,  money  should  not 
be  taken  from  the  sacred  State  Road  Fund  for  the  purpose  of 
paying  expenses  of  the  State  Highway  Patrol  for  any  other 
actions  except  those  set  out  in  Section  8358,  supra. 


XLI. 

Your  forty-first  question  reads  as  follows: 

”41,  Shall  the  Patrol  patrol  any  city 
street  or  county  road?” 

In  answer  to  your  above  question,  we  again  refer  to 
Section  8358,  R.  S.  Missouri  1939,  which  specifically  states, 
•'It  shall  be  the  duty  of  the  patrol  to  police  the  highways 
constructed  and  maintained  by  the  commission*  * « * » * -:*■  ” 

In  our  opinion,  in  answer  to  questions  heretofore 
answered,  we  stated  and  quoted  the  law  upon  which  we  base 
our  opinion  to  the  effect  that  the  mention  of  one  thing  In 
„ statute  Implies  exclusion  of  another  thing.  We  also  held 
that  where  special  powers  are  conferred  or  special  methods 
are  prescribed  for  exercise  of  pdwer,  the  exercise  of  such 
power  is  within  the  maxim  that  the  expression  of  one  thing 
is  the  exclusion  of  another  and  the  doing  of  the  thing 
specified,  except  In  a particular  way  point  out,  is  nugatory. 
Kroger  Grocery  &• Baking  Company  v.  City  of  St.  Louis,  106  S. 

W,  (2d)  435,  341  Mo,  62,  111  A.  L.  R.  589.  Upon  the  same  sub- 
ject we  have  also  previously  cited  the  case  of  State  ex  rel, 
Kansas  City  Power  and  Light  Company  v.  Smith,  111  S,  W.  (2d) 
513,  342  Mo.  75. 

In  view  of  the  above  authorities  and  our  opinion  un- 
der previous  questions  In  this  request,  it  Is  the  opinion  of 
this  department  that  the  State  Highway  Patrol  does  not  have 
the  power  to  patrol  any  city  street  or  county  road  that  has 
not  been  constructed  and  maintained  by  the  commission*  We 
base  this  opinion  on  the  fact  that  the  Legislature,  in  Sec- 
tion 8358,  supra,  in  setting  out  the  duties  of  the  Patrol 
to  police  the  highways  and  setting  out  specifically  the 
duties  of  the  State  Highway  Patrol,  specifically  stated  In 
each  clause  the  word  ’’thereon,”  This  word  "thereon”  refer- 
red back  to  the  phrase  "It  shall  be  the  duty  of  the  patrol 
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to  police  the  highways  constructed  and  maintained  by  the 
commission* * 

L 

Again  I refer  to  Section  8363,  supra,  which  pro* 
hibita  the  governor,  the  commission  and  the  superintendent 
from  directing  any  member  of  the  Patrol  to  perform  any  duty 
or  service  not  authorized  by  this  chapter  which  includes 
Section  8368,  supra* 


XLIII. 

Your  forty-third  question  reads  as  followsi 

”43.  Shall  the  Patrol  escort  military 
conveys  upon  request  of  the  military 
authorities?” 

In  answer  to  this  question  it  is  our  opinion  that  it 
is  not  the  duty  of  the  State  Highway  Patrol  to  escort  mili- 
tary convoys  upon  request  of  the  military  authorities  under 
Section  8368,  supra*  We  qualify  this  opinion  to  the  effect 
that  if  it  is  necessary  for  the  State  Highway  Patrol  to  es- 
cort military  convoys  with  or  without  the  request  of  the 
military  authorities  in  order  to  r egulate  the  movement  of 
traffic  upon  the  highways  constructed  and  maintained  by  the 
commission,  then  it  would  be  proper,  but  if  the  convoy  is 
moving  over  city  streets  or  county  roads  not  constructed 
and  maintained  by  the  commission,  then  it  would  not  be 
proper. 


XLIV. 

Your  forty-fourth  question, reads  as  followsi 

”44.  Shall  the  Patrol  take  part  in  any 
honorary  or  guard  duty  in  connection  with 
any  state  occasion?” 

After  careful  research  of  Section  44s,  Article  IV 
of  the  Constitution  of  Missouri  and  Section  8368,  R.  S*  Mis- 
souri 1939,  we  find  no  authority  for  the  State  Highway  Patrol 
to  take  part  in  any  honorary  or  guard  duty  in  connection  with 
any  state  occasion,  unless  the  same  is  incident  or  connected 
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In  some  way  with  the  State  Highway  Commission. 


XLV . 

Your  forty- fifth  question  reads  as  follows: 

"45,  Shall  the  Patrol  escort  good  will 
tours  and  large  organizations  when  such 
tours  do  not  follow  state  highways?” 

In  answer  to  your  forty-fifth  question  we  refer  you 
to  our  opinion  in  answer  to  questions  40  and  43  which  were 
to  the  .effect  that  the  Patrol  is  authorized  to  eseort  or- 
ganizations in  order  to  regulate  traffic  upon  highways  con- 
structed and  maintained  by  the  commission  but  not  authorized 
to  escort  organizations  over  city  streets  or  county  roads. 


XLVI. 

Your  forty-sixth  question  reads  .as  follows: 

"46.  Shall  the  Patrol  assist  In  return- 
ing or  locating  runaway  children?" 

After  careful  research  of  Section  44a,  Article  IV 
of  the  Constitution  of  ‘Missouri  and  Section  8358,  R.  S.  Mis- 
souri 1939,  we  find  no  authority  for  the  State  Highway  Patrol 
to  use  money  out  of  the  State  Road  Fund  for  the  purpose  of 
returning  or  locating  runaway  ohildren. 


XLVI I. 

Your  forty-seventh  question  reads  as  follows: 

"47.  Shall  the  Patrol  arrest  individuals 
for  federal  offenses?" 

This  question  has  been  answered  by  our  opinion  under 
questions  4 and  5 which  was  to  the  effect  that  the  State  High- 
way Patrol  may  arrest  felons  with  or  without  warrants  If  they 
have  just  reason  to  believe  the  person  arrestrd  has  committed 
a felony,  or  may  arrest  misdemeanants  If  the  offense  is  com- 
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mltted  in  their  presence.  We  have  also  held  that  it  is  not 
their  duty  to  make  such  an  arrest  but  it  is  permissible. 


XLVTII. 

Your  forty-eighth  question  reads  as  follows: 

”48,  Shall  the  Patrol  arrest  soldiers 
for  desertion?” 

After  careful  research  of  Section  44a,  Article  IV  of 
the  Constitution  of  Missouri  and  Section  8358,  R.  S.  Missouri 
1939,  we  do  not  find  that  it  is  the  duty  of  the  State  High- 
way Patrol  to  arrest  soldiers  for  desertion,  but  under  an 
Act  of  Congress  dated  June  18,  1898c,  469,  Section  6,  30  Stats 
484,  Congress  authorized  any  civil  officer  to  arrest  members 
of  the  army  for  desertion.  Since  under  Section  8359,  Chapter 
44,  R.  S.  Missouri  1939,  the  officers  of  the  State  Highway 
Patrol  are  vested,  by  law,  with  the  powers  of  a peace  officer, 
the  State  Highway  Patrol  may  arrest  soldiers  for  desertion, 
but  under  Section  8358,  supra,  it  is  not  their  duty  to  arrest 
soldiers  for  desertion. 


XL  IX. 

Your  forty-ninth  question  reads  as  follows: 

”49.  Shall  the  Patrol  Investigate emer- 
gency peace  disturbances  adjacent  to  the 
highway?” 

In  answer  to  the  above  question,  we  refer  you  to 
our  opinion  as  to  your  questions  4 and  5 as  set  out  In  this 
request,  which  was  to  the  effect  that  State  Highway  Patrol- 
men may  arrest  persons  committing  misdemeanors  within  their 
sight. 


L. 


Your  fiftieth  question  reads  as  follows: 
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”50*  Shall  the  Patrol  engage  in  traffic 
duty  around  the  stadium  at  the  University 
of  Missouri  during  football  geunes,  when 
requested  by  the  University  authorities?” 

In  answer  to  the  above  question  we  refer  you  to  our 
opinion  on  your  question  numbered  41,  which  was  to  the  effect 
that  the  State  Highway  Patrol  can  only  enforce  traffic  regu- 
lations upon  highways  constructed  and  maintained  by  the  com- 
mission as  set  out  in  Section  8358,  supra*  The  fact  that  the 
State  Highway  Patrol  is  requested  by  the  University  authorities 
to  engage  in  traffic  duty  around  the  stadium  of  the  University 
of  Missouri  during  football  games  does  not  alter  the  law  as 
set  out  in  Section  8363,  supra*  which  specifically  prohibits 
the  governor,  the  commission  and  the  superintendent  from  di- 
recting any  member  of  the  Patrol  to  perform  any  duty  or  ser- 
vice not  authorised  by  Chapter  44,  R*  S*  Missouri  1939* 


CONCLUSION 

It  is  not  the  desire  of  this  department  to  curtail  the 
activities  of  the  State  Highway  Patrol,  but  since  a request 
for  an  opinion  on  certain  activities  has  been  presented  to 
this  office  It  Is  our  duty  to  give  our  opinion  according  to 
the  laws  governing  the  powers  and  duties  of  the  State  Highway 
Patrol.  • 

In  the  past,  the  State  Highway  Patrol  has  been  efficient 
In  solving  certain  criminal  cases  which  we  now  hold  they  are 
not  empowered  to  do.  Our  former  opinion  given  to  you  In  refer- 
ence to  the  powers  and  duties  of  the  State  Highway  Patrol  sets 
out  most  of  the  authorities  upon  which  we  base  our  opinion  in 
thi3  request  of  forty-seven  questions.  We  do  not  hold  that 
the  State  Highway  Patrol  cannot,  under  any  circumstances,  be 
considered  as  state-wide  police  officers,  but  as  the  law  now 
stands  and  the  fact  that  the  State  Highway  Patrol  Is  paid  out 
of  the  State  Road  Fund,  which  is  acquired  under  Section  44a, 
Article  IV)  of  the  Constitution  of  Missouri,  we  are  compelled 
to  hold  that  they  are  not  state-wide  police  officers. 

The  Legislature  has  enacted  laws  limiting  the  powers 
of  sheriffs  generally  to  their  own  counties.  I't  has  also 
enacted  laws  limiting  constables  generally  to  the  district 
of  the  justice  of  the  peace  tinder  whom  they  serve  writs. 
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In  the  State  Highway  Patrol  Act  the  Legislature,  under  Sec- 
tion 8358,  R,  S,  Missouri  1939,  limited  the  State  Highway 
Patrol  to  police  the  highways  constructed  and  maintained  by 
the  commission.  They  also,  in  the  same  section,  set  out 
other  duties  and  powers  which  were  limited  to  the  enforcement 
of  certain  laws  thereon.  The  word  u thereon”  refers  to  high- 
ways constructed  and.  maintained  by  the  commission.  The  Legis- 
lature also  empowered  the  State  Highway  Patrol  to  determine 
and  arrest  persons  for  causing  damages  to  state  highway  prop- 
erty within  and  on  the  state  highways.  It  also  empowered  the 
State  Highway  Patrol  to  cooperate  with  the  secretary  of  state 
and  the  motor  vehicle  commissioner  in  the  collection  of  motor 
vehicle  registration  fees  and  operators  and  chauffeurs  licenses 
and  to  cooperate  with  the  state  Inspector  of  oils  in  the  col- 
lection of  motor  vehicle  fuel  taxes.  That  it  was  the  intention 
of  the  Legislature  that  the  State  Highway  Patrol  was  limited 
to  the  duties  set  out  in  Section  8358,  supra.  Is  shown  by  tte 
fact  that  It  enacted  Section  8363,  supra,  which  prohibited  the 
governor,  the  commission  and  the  superintendent  to  command, 
order  or  direct  any  member  of  the  Patrol  to  perform  any  duty 
or  service  not  authorized  by  Chapter  44,  Revised  Statutes  of 
Missouri  1939.  If  it  was  the  Intention  of  the  Legislature  to 
create  a state-wide  police  department  with  full  authority  in 
all  matters.  It  could  have  enacted  such  a statute  and  not 
limited  them  as  to  their  powers,  duties  and  authority  as  they 
have  done  under  Section  8358,  supra.  Of  course,  if  the  Legis- 
lature should  enact  such  a statute  creating  a state-wide  police 
department  with  full  authority  to  enforce  any  and  all  laws 
with  the  same  power  as  that  of  sheriff  and  other  peace  officers, 
the  State  Highway  Patrol  could  not  use  the  funds  earmarked  for 
state  highway  purposes  only  as  set  out  In  Section  44a,  Article 
IV  of  the  Constitution  of  Missouri.  In  case  of  such  an  event 
It  would  be  necessary  that  the  appropriation  for  the  benefit 
of  the  State  Highway  Patrol  be  appropriated  out  of  the  general 
revenue  and  not  to  the  State  Hoad  Fund. 

In  all  of  the  above  questions  upon  which  we  have  render- 
ed our  opinion  the  main  test  as  to  whether  or  not  the  State 
Highway  Patrol  Is  empowered  to  conduct  any  action  is  whether 
or  not  the  action  or  laws  sought  to  be  enforced  is  connected 
Incidentally  or  pertains  in  any  manner  to  the  enforcement  of 
the  law  as  set  out  in  Section  8358,  R*  S.  Ml  sour i 1939. 

The  limitations  of  the  State  Highway  Patrol,  set  out 
In  Section  8358,  supra,  must  be  followed  except  where  some 
other  law  makes  it  mandatory  that  they  perform  some  other 
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duty  such  as  arrests  under  the  Hue  and  Cry  section  and  laws 
such  as  the  riot  section  which  must  be  followed  not  only  by 
the  State  High  ay  Patrol  but  in  some  cases  by  private  indi- 
viduals . 


Respectfully  submitted 


W.  J.  BURKS 

Assistant  Attorney  General 


APPROVED* 


ROY  McKITTRICK 
Attorney  General 


GOVERNOR:  Upon  a vacancy  he  shall  appoint  State  Administrator 

of  the  Social  Security  Commission  for  a term  of 
four  years  and  not  for  the  unexpired  term  of  his 
predecessor . 


October  3,  1941 


Honorable  Forrest  C.  Donnell 
Governor,  State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 


In  answer  to  your  oral  request  of  October  2,  1941, 
in  reference  to  the  appointment  of  tho  State  Administrator 
under  the  Social  Security  Act,  we  are  herein  giving  our 
opinion  under  the  facts  given  to  us  as  follows: 

tf0n  November  3,  1937,  George  I*  Haworth 
was  appointed  Administrator  of  the  So- 
cial Security  Commission  for  a term 
ending  July  1,  1941,  and  until  his  suc- 
cessor bo  duly  appointed  and  qualified. 

Section  9400,  R.  S.  Mo*  1939,  provides 
that  such  appointment  be  made  for  four 
years.  Mr.  Haworth  has  tendered  his 
resignation,  and  the  question  arises 
as  to  when  the  term  of  Mr.  Haworth 
expires,  and,  in  the  event  of  an  ap- 
pointment, should  It  bo  for  Ills  un- 
expired  term  “or  for  a period  of  four 
years?” 

The  Legislature  saw  fit  in  the  enactment  of  the 
chapter  upon  social  security  in  Section  9398,  R«  S.  Mis- 
souri 1939,  to  put  in  the  following  clause,  Whenever 

any  vacancy  occurs,  the  Governor  shall  appoint  a Commis- 
sioner for  the  remainder  of  such  term*  The  Governor  may 
at  any  time  after  notice  and  hearing  remove  any  Commis- 
sioner for  gross  inefficiency,  neglect  of  duty,  malfeasance, 
misfeasance  or  nonfeasance  in  office.  ” 

It  is  very  noticeable  in  the  above  clause  that  it 
says  "when  any  vacancy*  which  may  mean  resignation  or  death 
or  any  other  vacancy  which  does  not  occur  by  reason  of  re- 
moval for  cause.  The  language  in  the  above  clause  is  un- 
ambiguous, and  since  under  this  section  it  specifically 
sets  out  the  term  of  each  commissioner,  ranging  from  one 
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to  three  years,  in  case  of  a vacancy  the  appointment  must 
be  for  the  unexpired  term  of  each  particular  commission. 
The  reason  for  such  a procedure  is  so  that  the  appointment 
of  a commissioner,  in  case  of  a new  appointment,  would  not 
change  the  entire  commission  at  one  time,  and  the  reason 
for  setting  out  that  the  appointment  should  be  for  the  un- 
exp  ired  term  is  to  keep  the  terms  of  the  respective  com- 
missioners uniform. 

In  the  case  of  Smith  v.  Pettis  County,  136  S.  W. 
(2d)  282,  paragraphs  16-18,  the  court  defined  "term  of  of- 
fice" as  follows: 

* A ’ term  of  office’  uniformly 
designates  a fixed  and  definite  pe- 
riod of  time.  -*  * * u-  -:bs-  % ov  ” 

Section  9400,  R.  S.  Missouri  1939,  provides  as  fol- 
lows : 


"The  Governor,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  shall 
appoint  a State  Administrator  at  an 
annual  salary  of  not  to  exceed  .£>6,000.00 
who  shall  be  a person  qualified  by  edu- 
cation and  experience  to  supervise  the 
administration  of  the  work  of  the  State 
Social  Security  Commission,  and  shall 
have  been  a citizen  and  taxpayer  of 
Missouri  for  not  less  than  ten  years 
and  shall  hold  office  for  a term  of 
•four  years.  The  State  Administrator 
shall,  with  the  consent  of  the  State 
Commission,  appoint  such  officers, 
employees,  and  others  as  may  be  re- 
quired herein  for  the  administration 
of  any  law  imposing  duties  upon  the 
State  Commission  or  deemed  necessary 
by  the  State  Commission,  and  shall 
fix  their  duties,  title,  expenses 
and  compensation  within  the  limits 
of  Appropriation  laws.  The  State 
Administrator  shall  serve  as  executive 
and  administrative  officer  of  the  State 
Commission.  He  shall  prepare  and  sub- 
mit to  the  State  Commission,  for  Its 
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approval*  an  annual  budget  of  all  funds 
necessary  to  be  expended  by  the  State 
Commission*  He  shall  prepare  annually 
a full  report  of  the  administration  of 
this  or  any  other  law,  together  with 
such  recommendations  and  suggestions 
as  he  may  deem  advisable,  and  submit 
such  report  to  the  Governor.  Each  of- 
ficer or  appointee  may  be  removed  at 
any  time  by  the  appointing  power  in 
the  same  manner  by  which  the  appoint- 
ment is  required  by  law  to  be  made. 

Members  of  the  State  Commission,  the 
State  Administrator  and  all  officers 
appointed  by  the  State  Commission  shall, 
before  entering  upon  the  duties  of  their 
office,  take  and  subscribe  an  oath  or 
affirmation,  as  required  by  the  Con- 
stitution of  Missouri.  The  State  Com- 
mission may  require  a good  and  suf- 
ficient bond  to  be  given  by  any  of- 
ficer or  employee  as  the  State  Commis- 
sion may  designate  in  an  amount  and 
with  sureties  satisfactory  to  the  State 
Commission,  and  In  a form  of  bond  ap- 
proved by  the  Attorney  General,  con- 
ditioned upon  the  faithful  discharge 
of  the  duties'  of  the  respective  office 
or  employment,  and  to  account  for  all 
property  and  fluids  coming  into  their 
hands  by,  through  and  from  such  office 
.or  employment.” 

In  this  section  of  the  statute  it  will  be  noted, 
first,  the  following  words  are  used:  The  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate,  shall  ap- 
point a State  Administrator  * * The  section  then  fur- 
ther states,  "The  State  Administrator  shall,  with  the  con- 
sent of  the  State  Commission,  appoint  such  officers,  em- 
ployees, #fl  The  section  then  states,  «■  each  officer 
or  appointee  may  be  removed  at  any  time  by  the  appointing 
power  in  tlie  same  manner  by  which  the  appointment  is  re- 
quired by  law  to  be  made.  * * M So  it  seems  that  since 
the  second  quotation  which  applies  to  the  State  Administrator 
with  the  consent  of  the  State  Commission,  appointing  such  "of 
fleers,"  and  under  the  first  quotation  of  this  section  which 
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states  the  Governor  shall  appoint  a State  Administrator, 
and  the  third  quotation  states  ’’each  officer  or  appointee,” 
it  can  only  be  said  that  this  clause,  which  permits  the 
removal  of  each  officer  or  appointee,  refers  to  the  State 
Administrator,  as  well  as  the  officers  and  employees  ap- 
pointed by  the  State  Administrator. 

There  is  no  question  but  that  the  Governor  may  re- 
move at  any  time  any  appointee  whom  he  has  appointed  and 
in  the  same  manner  by  which  the  appointment  is  required 
by  law  to  be  made. 

Section  12S26,  H.  S,  Missouri  1939,  provides  as 
follows  j 

”The  Governor  shall  have  power  and 
he  is  hereby  authorized  to  remove 
from  office,  without  assigning  any 
other  reason  therefor,  any  appointive 
state  official  required  by  law  to  be 
appointed  by  the  Governor,  whenever 
in  his  opinion  such  removal  is  necessary 
for  the  betterment  of  the  public  service, 
but  the  Governor  may,  at  his  discretion, 
in  any  order  of  removal  which  he  may  make 
under  authority  of  this  act,  assign  ad- 
ditional and  more  specific  reasons  for 
such  removal.'” 

This  section  has  not  been  passed  upon  by  any  of 
the  appellate  courts  of  this  state  but  the  language  used 
in  the  section  is  plain  and  unambiguous.  In  reading  the 
statutes  together,  such  as  Section  12826,  supra,  and  that 
clause  of  Section  9400,  supra,  in  reference  to  the  removal 
of  each  officer  or  appointee,  there,  is  no  question  but  that 
the  Governor  has  the  authority  to  remove  at  any  time  in  the 
same  manner  by  which  the  appointment  is  required  by  law  to 
be  made. 

Under  Section  12826,  supra,  the  Governor  may  remove 
from  office  without  assigning  any  other  reason,  any  state 
official  whom  he  ha3  appointed, and  all  that  is  necessary  is 
that  in  his  own  opinion  such  removal  is  necessary  for  the 
betterment  of  the  public  service.  This  section  further  per- 
mitted the  Governor  to  give  any  other  reason  in  addition  to 
his  own  personal  opinion  in  removing  any  officer  whom  he 
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has  appointed.  Section  12826,  supra,  was  enacted  to  give 
the  Governor  the  power  as  set  out  in  Article  V,  Section  4 
of  the  Constitution  of  Missouri,  which  provides  as  follows! 

,!The  supreme  executive  power  shall 
be  vested  in  a chief  magistrate,  who 
shall  be  styled  -’The  Governor  of  the 
State  of  Missouri.’" 

Under  the  above  constitutional  section  the  Supreme 
Court  has  held  that  it  cannot  interfere  with  the  Governor’s 
executive  powers.  State  ex  rel.  v.  Stone,  120  Mo.  428, 

In  construing  Section  9400,  supra,  it  is  necessary 
to  consider  the  Intention  of  the  Legislature.  The  Legis- 
lature, in  Section  9400,  Chapter  52  of  the  Social  Security 
Act,  did  not  place  such  a procedure  in  the  appointment  of 
the  state  administrator.  There  was  nothing  said  or  placed 
in  this  section  which  made  it  mandatory  upon  the  Governor, 
in  case  of  a vacancy,  to  appoint  for  the  unexpired  term. 

Also,  they  did  not  see  fit  to  command  the  Governor  to  noti- 
fy and  have  a hearing  to  remove  the  state  administrator  as 
was  set  out  in  the  removal  of  the  members  of  the  commission 
of  the  Social  Security  Board,  In  fact.  Section  9400,  supra, 
specifically  states,  "*  •»  Each  officer  or  appointee  may  be 
removed  at  any  time  by  the  appointing  power  in  the  same  man- 
ner by  which  the  appointment  la  required  by  law  to  be  made. 

" There  Is  nothing  in  this  section  which  requires  or 
forbids  the  Governor  to  appoint  for  the  unexpired  term  or 
for  a period  of  four  years  as  set  out  in  said  Section. 

There  was  no  occasion  for  the  term  of  office  to  be  uniform 
as  set  out  in  Section  9398,  supra,  which  refers  to  the  ap- 
pointment of  the  five  commissioners. 

Under  Section  9400,  supra,  it  is  not  necessary  that 
the  Governor  give  any  reason  for  the  removal  of  a state  ad- 
ministrator at  any  time,  and,  after  removal,  this  section 
provides  that  the  Governor,  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  the  state  administrator  who  shall 
be  properly  qualified  for  a term  of  four  years.  There  Is 
no  question  but  that  at  this  time  the  Governor  may  appoint 
a state  administrator  for  a period  of  four  years,  and  if  he 
saw  fit  at  the  end  of  the  term  of  office  of  George  I.  Haworth, 
he  could  remove  his  appointee  and  appoint  another  person  for 
a term  of  four  years* 

In  giving  this  opinion  we  have  not  overlooked  the 
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case  of  The  State  ex  rel.  Withers  v.  Stonestreet,  99  Mo* 
361,  which  was  follov/ed  by  the  case  of  State  ex  Inf.  v. 
Williams,  222  Mo,  268.  In  both  of  these  cases  the  sec- 
tion under  construction  provided  that  the  Governor  shall 
appoint  and  commission  the  successor  for  the  remainder 
of  the  term  of  office  as  provided  in  the  section.  In  the 
case  of  The  State  ex  rel.  Withers  v.  Stonestreet,  99  Mo, 
361,  1.  c.  373,  374  and  375,  the  court  aaidj 

"This  reasoning  leads  to  this  result: 

That  the  date  of  the  appointment,  first 
made  by  the  governor  for  the  office  In 
question,  initiated  the  official  term 
of  the  first  appointee,  and  that  all 
subsequent  appointments  necessarily 
had  reference  to  such  Initial  period, 
and,  so  far  as  lawful,  conformed  there- 
to. This  conclusion  Is  well  sustained 
by  authority.  Attorney  General  ex  rel. 
v.  Love,  39  II.  J.  L.  476,  Is  decisive 
of  this  point.  And  the  general  rule 
is  elsewhere  recognised  that  when  no 
time  is  mentioned  In  the  law,”  from 
which  the  term  shall  commence,  it  must 
begin  to  run  from  the  date  of  election. 

State  ex  rel,  v.  Constable,  7 Ohio,  7; 

Marshall  v.  Harwood,  5 Md.  423  j Hughes 
v,  Buckingham,  S S.  & M.  632. 

"These  last,  though  election  cases,  fur- 
nish a strong  analogous  support  to  the 
view  already  expressed,  showing  as  they 
do,  the  urgent  necessity  felt  of  having 
some  determinate  period  at  which  and 
from  which. official  terms  shall  begin. 

The  law  favors  uniformity,  but  uniformity 
cannot  be  obtained  except  by  the  establish- 
ment of  an  Inflexible  rule.  And  the  course 
In  the  office  of  the  executive  in  regard 
to  appointment  of  the  first  appointee,  the 
language  of  his  commission,  and  the  language 
of  all  subsequent  commissions,  except  that 
of  relator,  fixing  the  beginning  of  such 
official  term  at  June  18,  biennially,  as 
the  period  from  which  to  reckon  the  du- 
ration of  such  term,  affords  a contemporaneous. 
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as  well  as  a continuous,  exposition  of 
the  meaning  of  the  law,  and  of  the  in- 
tention of  its  makers,  that  is  not  with- 
out value  in  the  present  investigation. 

Such  contemporaneous  and  continuous  con- 
struction, in  the  absence  of  anything  of 
a countervailing  character,  should  be 
sufficient,  per  se  to  settle  the  contro- 
versy on  the  point  in  hand  adversely  to 
the  relator, 

"Under  statutory  provisions  substantially 
identical  with  those  under  discussion,  it 
has  been  held  that  the  true  rule  was  to 
construe  the  word  ’term’  as  designating 
consecutive  periods  of  six  years,  follow- 
ing each  other  In  regular  order,  the  one 
commencing  where  the  other  ends,  and  treat- 
ing the  incumbent  appointed  in  any  such 
period  as  the  incumbent  in  the  particular 
term  or  period  to  which  his  appointment 
relates,  his  office  expiring  with  the 
expiration  of  his  term.  People  ex  rel. 
v.  McClare,  99  N.  Y.  83,  93.  The  statute 
there  was  like  section  5838,  providing 
that  the  appointee  should  hold  for  a 
certain  number  of  years  and  until  his 
successor  should  be  appointed  and  quali- 
fied, and  also  like  section  5832,  pro- 
viding that  in  case  of  vacancy,  an  ap- 
pointment should  occur  for  the  residue 
of  the  term* 

"The  ruling  Just  mentioned  is  in  entire 
conformity  to  the  authorities  and  views 
heretofore  cited  and  expressed  as  to  the 
date  of  the  commencement  and  the  uniform 
duration  of  the  successive  terms  of  of- 
fice of  the  different  and  successive  ap- 
pointees under  the  la  w now  being  dis- 
cussed, And,  upon  the  very  face  of  sec- 
tion 5838  aforesaid,  there  appears  a 
legislative  command  that  the  terms  of 
office  of  each  appointee  is  to  last  two 
years  ’from  the  date  of  his  appointment}’ 
but  the  legislature  was  cognizant  that 
appointments  might  fail  to  be  made  at 
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the  proper  time;  that  deaths,  resignations, 
failure  to  accept,  qualify,  etc.,  might 
occur,  and  so  made  provision  in  section 
5838,  that  an  appointee  should  hold  of- 
fice not  only  for  his  official  term  of 
two  years,  but  until  his  successor  should 
be  duly  appointed  and  qualified.  And  sec- 
tion 5852  exhibits  the  same  marks  of  legis- 
lative solicitude  that  uniformity  should 
prevail  as  to  the  duration  of  the  official 
term  of  the  inspector;  for  that  section 
makes  special  provision,  in  case  of  vacancy, 
that  the  governor,  upon  being  informed 
thereof,  * shall  appoint  and  commission 
his  successor  for  the  remainder  of  the 
term  of  office  as  therein  provided,* 

What  term  of  office?  Evidently  the  term 
of  two  years  mentioned  in  section  5838, 
beginning  at  the  date  of  the  original 
appointee  * s appointment . n 

As  set  out  in  the  cases  of  The  State  ex  rel.  Withers 
v.  Stonestreet,  99  Mo,  361,  and  State  ex  inf,  v,  Williams, 

222  Mo*  268,  the  main  question  involved  was  the  beginning 
of  the  date  of  the  term  and  the  expiration  of  the  term, 
and  the  court  held  that  although  the  Legislature  did  not 
set  out  the  date,  the  fact  that  the  Governor  made  the  ap- 
pointment made  the  legal  date  of  the  beginning  and  since 
the  Legislature  designated  the  length  of  the  term,  the 
Governor,  by  setting  the  beginning  of  the  date  thereby 
also  set  the  date  of  the  expiration  of  the  t erm. 

We  merely  mention  the  above  two  cases  for  the  reason 
that  the  sections  being  construed  contain  the  same  term  as 
provided  in  Section  9398,  supra,  in  regard  to  the  appoint- 
ment of  the  five  commissioners  and  Section  9400,  supra, 
does  not  contain  the  terms  and  clause  as  set  out  in  the 
case  of  The  State  ex  rel.  Withers  v.  Stonestreet,  99  Mo. 

361,  and  State  ex  inf.  v.  Williams,  222  Mo.  268,  and  as 
set  out  in  Section  9398,  supra. 

If  it  had  been  the  intention  of  the  Legislature  to 
have  the  appointment  be  for  the  unexpired  term,  they  would 
have  put  the  same  clause  in  Section  9400,  supra,  which  re- 
fers to  the  appointment  and  removal  of  the  state  administrator 
as  they  have  put  in  Section  9393,  supra,  which  refers  to  the 
appointment  and  removal  of  the  five  members  of  the  commission. 
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CONCLUSION 

In  view  of  the  above  authorities  It  Is  the  opinion  of 
this  department  that  the  State  Administrator,  under  the  State 
Social  Security  Act,  when  appointed,  shall  be  for  a term  of 
four  years,  and  In  case  of  a vacancy,  the  appointment  of  a 
State  Administrator  should  not  be  for  the  unexpired  term  of 
his  predecessor. 

It  is  further  the  opinion  of  this  department  that 
the  Governor  may  remove  at  any  time  any  officer  or  appointee 
appointed  by  him  in  the  same  manner  by  vshich  the  appointment 
is  required  by  law  to  be  made. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED* 


McKltfRICK 
Attorney  General 
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Concerning  leasing  of  property;  use  of 
convicts  for  service,  and  sale  of  articles 
manufactured  in  the  various  penal  insti- 
tutions . 


October  17,  1941 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


Thi3  Department  is  in  receipt  of  your  request  for  an 
official  opinion  concerning  certain  legal  questions  con- 
tained in  the  Audit  of  the  Department  of  Penal  Institutions 
from  January  1,  1939  to  December  31,  1940,  which  was  sub- 
mitted to  you  by  the  Honorable  Forrest  Smith,  State  Auditor, 
in  compliance  with  Section  13099,  R.  S.  Missouri  1939*  The 
questions  contained  therein  are  as  follows: 


(1)  May  the  Commission  bf  the  De- 
partment of  Penal  Institutions  lease 
temporarily,  property  owned  by  the 
Department,  and  which,  at  the  time  of 
leasing,  the  Department  has  no  use 
therefor? 

(2)  Are  all  or  any  of  the  following 
entitled  to  the  use  of  convicts  or  In- 
mates as  servants:  the  Commissioners ; 
the  Warden;  the  Deputy  Warden;  the 
Superintendent  of  the  Intermediate 
Reformatory  for  Young  Men  at  Algoa; 
the  Superintendent  of  the  Missouri 
Reformatory  at  Boonville;  and  the 
Superintendent  of  the  Auxiliary  Prison? 

(3)  If  any  of  the  above  are  entitled 
to  the  use  of  convicts  or  inmates  as 
servants,  then  may  fifty  cents  per  day 
subsistaice  money  for  each  convict  so 
used  be  paid  by  the  Commission  to  the 
person  using  the  convict  or  inmate? 

(4)  May  private  individuals  purchase 
from  various  industries  employing  In- 
mates of  the  State  Penitentiary,  furni- 
ture and  clothing? 
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We  shall  take  your  questions  up  in  the  order  in  which 
they  are  stated. 

At  the  outset  we  wish  to  call  your  attention  to  the 
statement  in  6 Corpus  Juris  811,  which  is  as  follows? 

"It  is  the  duty  of  the  Attorney  General 
to  give  his  opinions  on  questions  of  law 
only,  and  not  to  decide  disputed  ques- 
tions of  fact,  or  matters  of  propriety 
involving  executive  judgment  or  dis- 
cretion. " 

This  reference  is  so  made  because  some  of  the  questions  pre- 
sented in  the  Audit  deal  with  the  propriety  of  the  acts  of 
the  various  penal  officials  and  whether  or  not  they  abused 
their  discretion,  and  also  the  adequacy  of  the  price  demanded 
by  the  officials  has  been  questioned.  With  this  phase  of  the 
Audit  this  Department  is  not  concerned,  but  in  this  opinion 
restrict  ourself  entirely  to  the  questions  of  law  presented. 


A DEPARTMENT  OF  THE  STATE  HAVING 
CONTROL  OF  PROPERTY  CANNOT  V ASE 
SAME  IN  THE  ABSENCE  OF  STATUTE. 

The  first  question  presented  is  whether  the  Commission 
of  the  Department  of  Penal  Institutions  may  lease  certain 
properties  owned  by  the  Department  for  which  properties  the 
Department  at  the  present  time  has  no  use. 

From  the  facts  shown  in  the  Audit  the  Department  of 
Penal  Institutions  owns  various  properties  upon  which  are 
situated  houses*  This  land  was  bought  for  use  In  the  expansion 
program  of  the  penal  institutions*  However,  this  land  Is  not 
needed  at  the  present  time  for  use  as  buildings  of  the  Peni- 
tentiary, so  the  buildings  have  been  leased  to  various  indi- 
viduals for  use  as  living  quarters.’ 

Section  8987,  R.  S.‘ Missouri  1939,  provides  as  fol- 
lows t 

’’The  Commission  of  the  Department  of 
Penal  Institutions  shall, 4 with  the 
approval  of  the  Governor,  have  authority 
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to  lease  or  purchase  lands  for  farm- 
ing, rock  quarries,  grazing,  or  for 
any  or  all  purposes  deemed  by  the 
Commission  necessary  and  proper  to 
be  used  for  the  employment  at  useful 
work  of  the  prisoners  in  the  peni- 
tentiary, and  for  training  the  same 
so  that  they  may  on  leaving  the  peni- 
tentiary be  of  good  health  and  char- 
acter and  competent  to  earn  an  honest 
livelihood.  The  Commission  is  authorized 
to  erect  on  such  lands  when  leased  or 
purchased  such  buildings  for  hospitals, 
dormitories,  reformatories  and  other 
structures  or  Improvements  as  it  may 
with  the  approval  of  the  Governor, 
deem  necessary  and  proper  for  the  wel- 
fare of  the  prisoners.  Such  lease  or 
purchase  of  said  lands  by  the  Commis- 
sion shall  be  on  behalf  of  the  State 
of  Missouri  at  such  terms  as  the  Com- 
mission may  deem  fair  and  reasonable, 
and  a lease  or  a deed  taken  therefor 
to  the  St-  te  of  Missouri}  * * •»  * " 

A reading  of  this  statute  discloses  that  the  right 
given  to  the  Commission  to  lease  lands  is  used  in  the  same 
sense  as  "purchase, " that  is,  by  said  section  the  Commission 
is  given  the  power  to  acquire  land.  The  statute  in  no  way 
can  be  construed  to  give  authority  to  the  Commission  to  dis- 
pose of  land  by  lease,  and,  therefore.  Section  8987,  supra, 
is  no  authority  for  the  question  submitted, 

A thorough  research  of  the  cases  in  Missouri  discloses 
no  cases  in  which  the  right  of  the  State  to  lease  lands  has 
been  raised.  However,  in  regard  to  counties  and  cities,  the 
rule  in  this  State  is  that  in  the  absence  of  a statutory  en- 
actment empowering  it  so  to  do  a county  or  municipal  corpor- 
ation has  no  power  to  rent  to  private  persons  municipal  prop 
erty  which  it  holds  for  public  use*  Matthews  v*  Alexandria, 
68  Mo.  115}  Shopp  v.  St,  Louis,  117  Mo*  131,  22  S*  W.  898} 
Illinois  and  St*  Louis  Ry*  & Canal  Co*,  v*  St.  Louis,  2 Dill 
70,  Fed.  Cas*  No*  7,007*  This  Is  the  majority  rule  in  the 
other  jurisdictions  of  this  country,  which  cases  are  cited 
in  133  A.  I..  R,  1242  and  63  A,  L.  R..  614,  The  later  cases 
of  Hagar  v,  St.  Louis,  323  Mo.  1031,  20  S.  W.  (2d)  666,  and 
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Harris  v,  St*  Louis,  233  Mo.  App,  911*  111  S.  W*  (2d)  995, 
do  not  in  any  way  change  the  rule  above  cited.  In  the 
Hagar  case  there  was  a specific  charter  provision  giving 
authority  to  " lease  or  otherwise  dispose  of  property." 

In  the  Harris  case,  supra,  the  court  held  that  the  power 
to  lease  was  necessarily  inferred  from  the  statute  authorizing 
the  creation  of  the  property. 

We  are  unable  to  find  any  statutory  provision  that  gives 
authority  to  the  Department  of  Penal  Institutions  to  lease  the 
property  held  by  them,  and  we  believe  the  rule  laid  down  by  our 
Supreme  Court  in  regard  to  the  right  of  counties  and  cities  to 
lease  property,  is  equally  applicable  to  the  right  of  the  State, 
and  we  therefore  rule  that  the  Department  of  Penal  Institutions 
has  no  authority  to  lease  property  held  by  it  in  its  govern- 
mental capacity. 


II. 


THE  DIRECTOR  OF  THE  DEPARTMENT  OF 
PENAL  INSTITUTIONS,  THE  WARDEN  AND 
THE  DEPUTY  WARDEN  OF  THE  STATE  PENI- 
TENTIARY ONLY  ARE  ENTITLED  TO  THE 
USE-  OF  CONVICTS  AS  SERVANTS  IN  THEIR 
HOMES, 

Section  9042,  R.  S.  Missouri  1939,  provides  in  part  as 
follows : 

"-is-  it  it;  but  nothing  in  this  article 
shall  be  construed  as  forbidding  the 
warden  and  deputy  warden  from  using 
convicts  as  servants  in  their  own 
families,  subject  to  such  rules  as 
may  be  prescribed  by  the  commission." 

Section  8984,  R.  S,  Missouri  1939,  provides: 

"The  director  of  penal  institutions 
shall  have  and  exercise  all  the  rights, 
powers*  and  privileges  with  reference 
to  the  residence  provided  for  the  war- 
den of  the  Missouri  state  penitentiary* 
and  the  employment  of  prisoners  there- 
in, heretofore  by  law  granted  to  and 
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conferred  upon  said  warden  with  refer- 
ence thereto*" 

It  will  be  seen  that  under  the  above  statutory  pro- 
visions that  the  Director,  the  Warden  and  the  Deputy  Warden 
are  allowed  to  use  convicts  as  servants  In  their  homes. 

The  number  that  may  be  used  is  something  that  is  entirely 
within  the  discretion  of  the  Board,  and  is  a matter  upon 
which  we  do  not  feel  competent  to  pass. 

As  to  the  other  persons  listed  in  the  Audit  who  had 
the  use  of  convicts  as  servants,  to-wit,  the  two  remaining 
Commissioners,  the  Superintendent  at  Algoa,  the  Superintendent 
at  Boonville,  and  the  Superintendent  of  the  Auxiliary  Prison, 
we  find  no  authority  for  such  allowance*  Of  course,  the  above 
statement  applies  to  the  use  of  convicts  as  servants  In  the 
home. 


Section  8986,  R*  S*  Missouri  1939,  provides  that  the 
Department  of  Penal  Institutions  may  provide  any  employee 
of  the  Institution  or  Institutions  under  Its  care  with  board 
and  living  quarters,  except  that  this  section  does  not  ap- 
ply to  the  State  Penitentiary.  Neither  does  It  apply  to 
the  Intermediate  Reformatory,  with  the "exception  of  the  guards 
and  attendants  $t  said  Institution,  Therefore,  If  the  Super- 
intendent at  the  Reformatory  at  Boonville  resides  upon  the 
premises  we  believe  that  the  use  of  convicts  as  servants 
would  be  proper. 

!•  * 

In  this  connection  we  wish  to  call  your  attention  to 
an  opinion  rendered  by  this  Department  on  March  31,  1934,  to 
the  Honorable  Forrest  Smith,  State  Auditor,  which  was  an 
answer  to.  a request  from  the  then  Director  of  Penal  Institutions 
as  to  the  use  of  convicts  as  servants.  This  Department  held  in 
that  opinion  that  only  the  persons  mentioned  above,  that  is, 
the  Director,  Warden  and  Deputy  Warden,  were  entitled  to  the 
use  of  convicts  as  servants  in  their  homes;  and  that  Is  the 
holding  in  this  opinion* 


III 


THE  DIRECTOR,  WARDEN  AND  DEPUTY 
WARDEN  NOT  ENTITLED  TO  CASH  RE- 
IMBURSEMENT FOR  SUBSISTENCE  OF 
SERVANTS* 


In  view  of  the  holding  above,  that  only  the  Director, 
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the  Warden  and  the  Deputy  Warden  are  entitled  to  the  use  of 
convicts  as  servants  in  their  homes,  the  question  next  arises 
as  to  whether  the  allowance  by  the  Commissioners  of  the  De- 
partment of  Penal  Institutions  of  fifty  cents  a day  to  such 
persons  as  subsistence  for  each  convict  so  used,  was  proper. 

The  general  rule  is  stated  in  9 Gyc.  876,  as  follows: 

"A  person  convicted  of  a felony  and 
sentenced  to  confinement  in  the  State 
Penitentiary  is  in  contemplation  of 
law,  in  prison  until  he  serves  his 
term  or  Is  pardoned,  although  he  may 
be  hired  out  to  work  for  a contractor 
for  convict  labor,  for  the  State  can- 
not surrender  the  police  power  of  the 
State  over  the  convicts.1' 

Section  9040,  R,  S.  Missouri  1939,  provides  In  part  as 
follows: 

"Said  commission  shall  prescribe  the 
articles  of  food  and  the  quantity  and 
quality  of  each  kind  which  shall  be 
provided  for  said  convicts.  # * # n 

Section  9065,  R.  S.  Missouri  1939,  states  in  parts 

"The  convicts  • shall  be  clothed  in  the 
uniform  prescribed  by  said  commission, 
and  3h&3-l  receive  the  allowance  of  food 
pres crlbed  by  th e rules'^'  and  no  cTEher % 
put  the  convicts  under  ~ the  "care  of  the 
physician  shall  be  allowed  such  diet 
as  he  may  direct.  * * -*  -:*■  «•  «•  " 

Therefore,  It  will  be  seen  that  the  Commission  is  to 
prescribe  the  food  that  is  to  be  given  to  the  convicts  and 
every  convict  must  receive  the  same  kind  of  food,  That  this 
was  the  Intention  of  the  Legislature  is  apparent  because  of 
the  words  "no  other"  In  Section  9065,  supra.  The  General 
Assembly  was  specific  in  Its  statement  that  all  convicts 
were  to  receive  a Certain  allowance  of  food,  and  that  only* 
This  view  is  further  carried  out  by  the  clause  following* 

In  which  It  Is  provided  that  convicts  under  the  ere  of 
the  physician  shall  be  allowed  such  diet  as  he  directs, 
thereby  by  a specific  statement  excepting  sick  convicts 
from  the  scope  of  the  statute. 
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It  Is  further  the  rule,  as  stated  In  50  Corpus  Juris, 
360,  that  t 


"Express  provision  Is  usually  made  by  a 
statute  for  the  maintenance  and  care  of 
prisoners  and  these  statutes  must  be 
looked  to  primarily  to  determine  the 
right  of  the  sheriff  or  other  officers 
to  particular  compensation  for  such 
maintenance  and  care,  and  the  amount 
thereof,  and  for  expenses  incurred 
therein,  and  the  liability  of  the  state, 
county  or  municipality  therefor," 

Since  our  Legislature  has  with  definite  clearness  de- 
clared how  convicts  should  be  fed,  we  believe  that  this 
method  is  exclusive  and  any  attempt  by  the  Commissioners  of 
the  Department  of  Penal  Institutions  to  alter  this  method  is 
Illegal  and  cannot  be  countenanced. 

therefore,  we  rule  that  a payment  of  fifty  cents  per 
day  for  each  convict  used  by  the  Director,  Warden  and  Deputy 
Warden  as  servants,  to  be  used  to  covef  the  cost  of  feeding 
said  servants,  la  illegal  and  contrary  to  the  statutes  of 
Missouri. 


FURNITURE  AND  CLOTHING  MADE  BY  CON- 
VICTS IN  THE  PRISON  INDUSTRIES  MAY 
BE  SOLD  TO  PRIVATE  PERSONS. 

The  last  question  presented  is  whether  private  persons 
may  purchase  furniture  and  clothing  from  the  prison  Industries. 

Section  8988,  R.  S.  Missouri  1939,  provides  In  part  as 
follows i 


*,  said  board  may  purchase  or  lease 
upon  reasonable  terras  such  machinery 
as  may  be  necessary  for  the  manufacture 
and  production  of  any  othe  articles  or 
products  that  may  be  disposed  of  upon 
the  open  market  at  a profit  to  the  state. 
Including  shoes,  clothing,  floor  mats. 
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mops,  rugs,  carpets  and  other  articles 
of  furniture,  such  as  beds  and  bedding 
of  all  kinds}  also  desks,  chairs,  tables, 
farm  implements,  fertilizer,  brick  or  any 
other  articles  agreed  upon  by  the  board, 

it  -is-  4!-  45-  *■  it  it  it  it  45-  it  it  it  it  it  it  it  " 

In  view  of  the  above  section,  we  are  of  the  opinion 
that  the  Department  of  Penal  Institutions  may  sell  to  pri- 
vate persons  articles  made  by  the  convicts  in  the  prison 
industries  so  long  as  said  articles  are  sold  at  a profit. 

As  stated  at  the  outset,  we  do  not  in  this  opinion  pass 
upon  the  adequacy  of  the  prices  obtained  for  the  articles 
listed  in  the  Audit  but  content  ourself  with  citing  to  you 
the  law  upon  the  matter. 

Section  8990,  R,  S,  Missouri  1939,  which  provides 
that  in  case  of  any  excess  production  from  any  of  the  in- 
dustries before  mentioned  that  It  shall  be  the  duty  of 
said  Commission  to  sell  the  same  at  the  market  price,  does 
not  apply  to  the  Instant  faets.  That  statute  applies  to  the 
situation  when  the  various  state  departments  and  Institutions 
make  requisitions  for  articles  to  be  made  or  manufactured  In 
the  prison  Industries.  If  said  departments  and  Institutions 
do  not  take  the  entire  number  of  the  articles  so  requisitioned, 
then  the  excess  can  be  sold  upon  the  open  market  at  the  then 
market  price. 

We  believe  that  the  above  conclusions  answer  all  the 
questions  presented  In  the  audit  and,  therefore,  respect- 
fully submit  this  opinion. 


Yours  truly 


APPROV'D: 


ARTHUR  01  KEEFE 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 


W.  J.  BURKE 

Assistant  Attorney  General 
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OFFICERS:  Public  Administrator  does  not  forfeit  his  office 

by  moving  from  the  county  to  another  county  within 
this  State.  ’ 


October  22,  1941 


Honorable  Forrest  C,  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


We  are  in  receipt  of  your  request  for  an  opinion  under 
date  of  October  16,  1941,  which  reads  as  follows: 


”(a)  Does  the  person  who  was  elected 
to  the  office  of  Circuit  Clerk  and 
Recorder  of  Deeds  in  Texas  County  in 
1938,  for  a tern  beginning  January  1, 
1939  to  December  31,  1942,  surrender 
one  of  the  offices,  and  if  so  which 
of  said  offices  does  he  surrender? 

M(b)  If  the  Public  Administrator  of 
Texas  County  is  no  longer  a resident 
of  the  county,'  what  legal  determina- 
tion, if  any,  would  be  required  as  to 
hia  change  of  residence  to  Justify  the 
appointment  of  a man  to  fill  the 
vacancy?” 


Answering  paragraph  (a)  in  your  above  request,  will 
state  that  this  Department  gave  an  opinion  upon  the  seme 
question  and  in  reference  to  the  same  office  in  the  same 
county.  We  are  enclosing  & copy  of  this  opinion,  which  was 
given  on  August  23,  1941,  at  the  request  of  Mr*  Homer  H, 
Martin,  Circuit  Clerk,  and  Recorder,  Texas  County,  Houston, 
Missouri.  This  opinion  held  that  although  the  population  of 
Texas  County  exceeds  19,000  at  this  time  there  is  no  vacancy 
in  the  office  of  Recorder  of  Deeds  or  Circuit  Clerk  and  the 
offices  should  not  be  separated  until  the  expiration  of  the 
term  of  the  present  holder  of  both  offices,  which  will  occur 
in  1942, 
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In  answering  paragraph  (b)  in  your  request,  we  wish  to 
state  that  the  office  of  public  administrator  Is  not  an  office 
created  or  set  out  in  the  Constitution  of  Missouri,  but  derives 
his  authority  solely  from  the  laws  enacted  by  the  legislature. 

In  an  early  case  in  Missouri,  State  ex  rel.  Attorney 
General  v,  Woodson,  41  Mo.  227,  1.  c.  230,  the  court  said: 


’’The  power  of  the  state  to  declare  in 
its  fundamental  law,  or,  when  that  is 
silent  upon  the  subject,  by  legislative 
enactment,  what  shall  constitute  the 
test  of  eligibility  to  office  is  as 
clear  and  unquestioned  as  is  the  power 
to  fix  the  qualifications  of  voters.” 


The  state  may  fix  the  qualifications  of  those  who  shall  hold 
state  offices,  and  subject  to  such  limitations  as  may  be  imposed 
by  the  State  Constitution,  such  power  may  be  exercised  by  the 
state  legislature.  46  Corpus  Juris,  page  936.  And  at  page  938, 
Section  35  of  the  same  text,  it  Is  aalds. 


"In  the  absence  of  a constitutional  or 
statutory  provision  residents  within 
the  district  of  which  the  Jurisdiction 
of  the  officer  extends  is  unnecessary 
to  eligibility.” 


In  Meehem  on  public  officers.  Section  438,  page  280,  it 
Is  said: 


"Where  the  law  thus  requires  the  officer 
to  res  ide  wlthin~EEe  'dls'trlct"~whicli  'he 
represents,  and  a fortiori  so  where  TE 
expressly  declares  that  his  removal  from 
the  district  shall  create  a vacancy,  a 
permanent  removal  from  the  district 
represented  will  be  deemed  an  abandonment 
of  the  office  and  a vacancy  will  result.” 
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And,  conversely,  where  the  law  does  not  require  one  to  reside 
in  a district,  a removal  of  an  officer  does  not  create  a vacancy 
in  the  office. 

The  legislature  in  creating  the  office  of  public  administra- 
tor enacted  Section  295,  R.  S,  Mo.  1939,  which  reads  as  follows: 


”Every  county  in  this  state,  and  the 
city  of  St,  Louis,  shall  elect  a public 
administrator  at  the  general  election 
in  the  year  1880,  and  every  four  years 
thereafter,  who  shall  be  ex  officio 
public  guardian  and  curator  in  and  for 
his  county.  Before  entering  on  the  duties 
of  his  office,  he  shall  take  the  oath  re- 
quired by  the  Constitution,  and  enter  into 
bond  to  the  state  of  Missouri  in  a sum  not 
less  than  ten  thousand  dollars,  with  two 
or  more  securities,  approved  by  the  court 
and  conditioned  that  he  will  faithfully 
discharge  all  the  duties  of  his  office, 
which  said  bond  shall  be  given-  and  oath 
of  office  taken  on  or  before  the  first  day 
of  January  following  his  election,  and  it 
shall  be  the  duty  of  the  judge  of  the  court 
to  require  the  public  administrator  to  make 
a statement  annually,  under  oath,  of  the 
amount  of  property  in  his  hands  or  under 
his  control  as  such  administrator,  for  the 
purpose  of  ascertaining  the  amount  of  bond 
neoessary  to  secure  such  property;  and  the 
court  may  from  time  to  time,  as  occasion 
shall  require,  demand  additional  security 
of  such  administrator,  and,  in  default  of 
giving  the  same  within  twenty  days  after 
such  demand,  may  remove  the  administrator 
and  appoint  another.” 


It  is  very  noticeable  under  the  above  section  that  the 
eligibility  or  qualification  of  a public  administrator  is  not 
designated  as  to  his  being  a resident  of  the  county,  neither 
is  there  a proviso  which  provides  for  a forfeiture  of  the 
office  by  an  administrator  if  he  should  remove  from  the  county. 
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Section  290,  R.  S.  Mo.  1939,  provides  that  the  public 
administrator  may  be  removed  from  office  in  the  same  manner 
and  for  the  same  causes  as  judges  of  the  county  court.  In 
checking  the  section  which  authorizes  the  election  of  judges 
of  the  county  court,  which  is  Section  2475,  R.  S.  Mo.  1939, 
we  further  find  that  said  section  does  not  set  out  any  quali- 
fications, neither  does  it  define  the  eligibility  of  the 
judges  to  be  elected  as  to  residence  under  that  section. 

Under  Section  295,  supra,  the  only  provision  as  to  removal 
of  the  public  administrator  la  to  the  effect  that  he  may  be 
removed  by  the  probate  judge  if  he  does  not  put  up  sufficient 
security  as  a bond  for  the  performance  of  his  duties.  And,  it 
further  provides  that  in  case  of  such  removal  the  probate  judge 
may  appoint  another  public  administrator. 

After  a careful  research  we  find  no  provision  that  a public 
administrator,  or  any  other  administrator,  forfeits  his  office 
on  account  of  removal  from  the  county  in  which  he  lias  been 
elected  or  appointed.  Under.  Section  6,  R.  3.  Mo.  1939,  It  pro- 
vides that  no  judge  or  clerk  of  any  probate  court, in  his  own 
county,  or  his  deputy,  and  no  male  or  female  person  under  twenty- 
one  years  of  age,  or  of  unsound  mind,  shall  be  executor  or  admin- 
istrator. Under  this  disqualification  no  mention  is  made  that 
the  public  administrator  forfeits  his  office  if  he  should  remove 
from  the  county.  Also  under  Section  10,  R.  S.  Mo.  1939,  It 
specifically  prohibits  the  appointment  of  an  administrator  who 
is  a non-resident  of  this  State  and  makes  no  mention  of  a non- 
resident of  the  county.  ‘Also  under  Section  209,  R.  S.  Mo.  1939, 
If  an  executor  or  administrator  should  be  temporarily  absent 
from  the  State  he  shall  appoint  an  agent  to  act  for  him  In  the 
handling  of  the  estate.  This  limitation  specifically  says 
"absent  himself  from  this  State”  and  does  not  say  "absent  himself 
from  his  county.” 

In  preparing  this  opinion  we  have  not  overlooked  the  case 
of  In  Re  Estate  of  Isaac  Walker,  dec’d.,1  Mo.  App,  404,  which 
ruling  was  made  that  to  disqualify  an  administrator  he  must  be 
out  of  the  State. 

Also  in  the  case  of  Vosler  v.  Brock,  84  Mo.  574,  an  execu- 
tor disqualified  himself  by  removal  from  the  State. 

Also  in  the  case  of  Chouteau’s  Executor  v.  Burlando,  et 
al,,  20  Mo.  305,  It  was  held  that  letters  of  administration 
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could  be  revoked  by  reason  of  the  administrator  becoming  a 
non-resident  of  the  State. 

In  the  three  cases  above, the  administrator  or  executor 
had  moved  from  the  State  and  not  from  one  county  to  another 
county  within  the  State, 

Since  non-residence  of  the  county  Is  not  a forfeiture 
of  the  office  by  a public  administrator,  the  question  then 
arises  as  to  whether  or  not  a public  administrator  can  be 
ousted  from  office  for  failure  to  personally  devote  his  time 
to  the  performance  of  the  duties  of  such  office. 

Article  II,  Section  18,  Constitution  of  Missouri  provides 
as  follows : 


"That  no  person  elected  or  appointed  to 
any  office  or  employment  of  trust  or 
profit  under  the  laws  of  this  State,  or 
any  ordinance  of  any  municipality  in 
this  State,  shall  hold  such  office  without 
personally  devoting  his  time  to  the  per- 
formance of  the  duties  to  the  same  belong- 
ing." 


By  reason  of  the  above  section  of  the  Constitution  the 
legislature  saw  fit  to  enact  Section  12828,  K,  S,  Mo.  1939, 
which  reads  as  follows: 


"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office  In 
this  state,  except  such  officers  as  may 
be  subject  to  removal  by  impeachment,  who 
shall  fail  personally  to  devote  his  time  to 
the  performance  of  the  duties  of  such  office, 
or  who  shall  be  guilty  of  any  willful  or 
fraudulent  violation  or  neglect  of  any  offi- 
cial duty,  or  who  shall  knowingly  or  will- 
fully fall  or  refuse  to  do  or  perform  any 
official  act  or  duty  which  by  law  it  Is  his 
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duty  to  do  or  perform  with  respect 
to  tlie  execution  or  enforcement  of  the 
criminal  laws  of  the  state,  shall 
thereby  forfeit  his  office,  and  may  be 
removed  therefrom  in  the  manner  herein- 
after provided,” 


Under  the  above  section  if  the  public  administrator  shall 
fail  personally  to  devote  his  time  to  the  performance  of  his 
duties  as  public  administrator,  he  forfeits  his  office  and  may 
be  removed  by  the  prosecuting  attorney  of  the  county,  -under  the 
provisions  set  out  in  Section  12029,  R.  S.  Ha.  1939,  Section 
12829  reads  as  follows! 


"When  any  person  has  knowledge  that  any 
official  mentioned  in  section  12028  of 
this  article  has  failed,  personally,  to 
devote  his  time  to  the  performance  of 
the  duties  of  3uch  office,  or  has  been 
guilty  of  any  willful,  corrupt  or  fraud- 
ulent violations  or  neglect  of  any  offi- 
cial duty,  or  lias  knowingly  or  willfully 
failed  or  refused  to  perform  any  offici- 
al act  or  duty  which  by  law  it  was  his 
duty  to  do  or  perform  with  respect  to 
the  execution  or  enforcement  of  the 
criminal  laws  of  tills  state,  he  may  make 
his  affidavit  before  any  person  authorized 
to-  administer  oaths,  setting  forth  the 
facts  constituting  such  offense  and  file 
the  same  with  the  clerk  of  the  court 
having  jurisdiction  of  the  offense,  for 
the  use  of  the  prosecuting  attorney  or 
deposit  it  with  the  prosecuting  attorney, 
fumishihg  also  the  names  of  witnesses 
who  have  knowledge  of  the  facts  constitut- 
ing such  offense;  and  it  shall  be  the  duty 
of  the  prosecuting  attorney,  if,  in  his 
opinion,  the  facts  stated  in  said  affi- 
davit justify  the  prosecution  of  the 
official  charged,  to  file  a complaint  in  . 
tlie  circuit  court  as  soon  as  practicable 
upon  such  affidavit,  setting  forth  in  plain 
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and  concise  language  the  charge 
against  such  official,  or  the  prose- 
cuting attorney  may  file  such  complaint 
against  such  official  upon  his  official 
oath  and  upon  his  own  aff idavit,’' 


Under  the  above  section  if  the  public  administrator  who 
now  resides  in  another  county  does  not  personally  perform  the 
duties  of  the  public  administrator  he  may  be  removed  by  proper 
action  of  the  prosecuting  attorney. 

If  the  public  administrator  Is  removed  and  his  office 
forfeited  by  the  action  of  the  prosecuting  attorney  as  above 
set  out  in  Section  12829,  supra,  a vacancy  would  exist  which 
should  be  filled  by  the  Governor  under  Article  V,  Section  11 
of  the  Constitution  of  Missouri,  which  reads  as  follows: 


"When  any  office  shall  become  vacant, 
the  Governor,  unless  otherwise  pro- 
vided by  law,  shall ' appoint  a person 
to  fill  such  vacancy,  who  shall  continue 
In  office  until  a successor  shall  have 
been  duly  elected  or  appointed  and  qual- 
ified according  to  law,M 


Of  course,  under  Section  10,  Article  VIII  of  the  Con- 
stitution of  Missouri,  no  person  shall  be  elected  or  appointed 
to  any  office  in  this  State  who  is  not  a citizen  of  the  United 
States  and  who  shall  not  have  resided  In  this  State  one  year 
next  preceding  Ms  election  or  appointment.  This  section  does 
not  mention  that  the  residence  of  any  electee  or  appointee 
should  be  In  the  county  for  any  specified  time. 


CONCLUSION. 

In  view  of  the  above  authorities  it  is  the  opinion  of 
this  Department  that  the  public  administrator  of  Texas  County 
continues  in  office  as  public  administrator  until  the  expira- 
tion of  his  tern  for  which  he  was  elected,  even  though  he  lias 
moved  permanently  from  Texas  County,  to  any  other  County, 
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and  If  the  public  administrator  is  not  personally  devoting 
his  time  to  the  performance  of  the  duties  of  such  office 
he  may  be  removed  by  proper  action  brought  by  the  prosecuting 
attorney  of  Texas  County  as  set  out  in  the  above  opinion* 

It  is  further  the  opinion  of  this  Department  that  If  the 
public  administrator  should  move  out  of  the  State  of  Missouri 
he  would  forfeit  his  office  for  the  reason  that  he  would  not 
be  qualified  as  an  administrator  as  set  out  by  the  statutes 
on  administration. 


Respectfully  submitted. 


W.  J.  J3URKE 

Assistant  Attorney-General 


APPROVED: 


VAilE  C.  TttURL6 
(Acting)  Attorney-General 
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LEGISLATORS  HOLDING  OFFICE  OF  RECORDER  OF  DEEDS s A member  of 
the  General  Assembly  may  not  be  appointed  to  office  ef  Recorder 
of  Deeds  during  the  term  for  which  he  is  elected  to  the  General 


October  23,  1941 


Hon.  Forrest  G*  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Deer  Governor  Donnell t 


This  is  in  reply  to  your  letter  of  recent  date  in 
which  you  request  an  opinion  from  this  department  on  the 
question  of  whether  or  not  a member  of  the  General  Assembly 
may  be  appointed  to  the  office  of  Recorder  of  Deeds  during 
the  term  for  which  such  person  Is  elected  to  the  General 
Assembly* 


Section  12  of  Article  4'  of  the  Constitution,  per- 
taining to  this  question,  provides  as  follows; 

ttNo  Senator  or  Representative  shall , during 
the  term  for  Which  he  shall  have  .been 
elected,  be  appointed  to  any  office  under 
this  State,  or  any  municipality  thereof}  and 
no  member  of  Congress  or  person  holding  any 
lucrative  office  under  the  United  States, 
or  this  State,  or  any  municipality  thereof 
(militia  officers*  Justices  of  the  peace  and 
notaries  public  excepted),  shall  be  eligible 
to  either  house  of  the  General  Assembly,  or 
remain  a member  thereof,  after  having  accept- 
ed any  such  office  or  seat  in  either  house 
of  Congress *H 

By  this  section  it  will  be  seen  that  a member  of  the  General 
Assembly  may  not  be  appointed  to  an  office  tinder  this  State 
during  the  term  for  which  he  is  elected*,  If  the  office  of 
the  Recorder  of  Deed*  is  an  office  under  this  State,  a 
member  of  the  General  Assembly  could  not  be  appointed  to  that 
office  during  the  term  for  which  he  is  elected* 

Article  1,  Chapter  89,  Sections  13147  to  13160, 
contains  the  statutory  provisions  relating  to  the  Recorder 
of  Deeds.  It  will  be  noted  that  this  Article  provides  for 
the  election  ©f  a Recorder  of  Deeds}  it  fixes  his  term  of 
office,  hie  quail flections,  and  requires  him  to  give  a bond 
for  the  faithful  performance  of  his  duties,  and  that  his 
position  is  referred  to  as  an  office.  Other  sections  of  the 
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statutes  pertaining  to  the  Recorder  of  Deeds  provide  that 
such  office  shall  have  a seal,  has  authority  to  administer 
oaths,  is  required  to  record  certain  instruments  for  which 
a fee  may  be  charged,  and  in  required  to  make  settlement  with 
the  County  Court,  and  in  case  there  is  a surplus  of  foes, 
the  Recorder  is  then  required  to  turn  these  fees  into  the 
County  Treasury. 

In  the  case  of  Hastings  v.  Jasper  County,  314  Mo.  144, 
149,  the  court  said: 

"A  public  office  is  defined  to  be  ’the  right, 
authority  and  duty,  created  and  conferred  by 
law,  by  which,  for  a given  period,  either 
fixed  by  law  or  enduring  at  the  pleasure  of 
the  creating  power,  an  individual  is  invested 
with  some  portion  of  the  sovereign  functions 
of  the  government,  to  be  by  him  exercised 
for  the  benefit  of  the  public.’  (Mechern, 

Public  Officers,  lj  State  ex  rel  Walker  v. 

Bus,  135  Mo.  325.)  * * The  authorities  all 
agree,  substantially,  that  If  an  officer 
receives  his  authority  from  the  law  and  dis- 
charges some  of  the  functions  of  government, 
he  will  be  a public  officer.” 

In  the  case  just  quoted  from  the  court  held  a probation  officer 
to  be  a public  officer  of  his  county,  though  not  a State 
officer,  saying  on  page  150: 

"The  right,  authority  and  duty  are  created 
by  statute;  he  is  invested  with  some  portion 
of  the  sovereign  function  of  the  government 
to  be*  exercised  for  the  heneflt  of  the 
public  and  is  consequently  a public  officer 
within  the  definition  given  by  this  court." 

The  term  "office  under  this  State"  is  also  in  Section 
12  of  Article  6 of  the  Constitution  of  Missouri,  pertaining  to 
the  jurisdiction  of  the  Supreme  Court  in  certain  cases.  The 
meaning  of  this  term  has  been  construed  by  courts  In  a number 
of  cases  In  which  the  jurisdiction  of  the  Supreme  Court  was 
questioned.  In  State  ex  inf.  Barrett  v.  Parrish,  et  al,  307 
Mo.  455,  457,  the  Court  in  discussing  this  term,  said: 

"Section  12  of  Article  VI  of  our  Constitu- 
tion provides  that  the  Supreme  Court  shall 
have  jurisdiction  on  appeal  In  all  cases 
involving  ’the  title  to  any  office  under 
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this  State,*  See  also  the  following 
authorities*  State  ex  inf.  Thompson  v. 

Bright,  298  Mo.  1.  c,  345,  250  Mo.  599 
and  cases  cited*  State  ex  inf.  West  v. 

Consolidated  School  District,  290  Mo, 

1,  c.  138-9,  234  S,  W.  54*  State  ex  inf. 

Barker  v.  Smith,  271  Mo.  168,  196  S.  W. 

17*  State  ex  inf.  Wright  v,  Morgan,  268 
Mo,  265,  187  S.  W,  54*  Ramsey  v.  Huck, 

267  Mo.  1.  c.  336,  184  S.  W.  1.  e.  968* 

State  ex  inf,  Sutton  v.  Fasse,  189  Mo, 

632. B 

And,  in  State  ex  rel  Davidson  v.  Caldwell,  310  Mo,  397,  406, 

the  Court  said* 

”1,  The  construction  of  this  constitutional 
provision^  so  far  as  concerns  the  charact- 
er of  the  office  involved,  has  been  com- 
prehensive as  well  as  liberal.  It  has  been 
held  to  apply  to  a State  Board  of  Equaliza- 
tion (State  ex  rel.  GardneS  v.  Hall,  282 
Mo,  425}*  to  a clerk  of  a circuit  court 
(State  ex  rel.  Blakemore  v.  Rombauer, 

101  Mo.  499)*  to  members  of  a school  board 
(State  ex  rel  Macklin  v.  Rombauer,  104 
Mo*  619)*  to  school  directors  (State  ex 
inf.  Sutton  v.  Fasse,  189  Mo.  532)*  to  a 
county  collector  (Sanders  v.  Lacks,  142 
Mo , 255);  to  a township  trustee  and 
collector  (Macrae  v.  Coles,  183  S.  W.  (Mo.) 

578)*  to  a justice  of  the  peace  (Ramsey 
v,  Buck,  267  Mo.  333);  to  a grain  inspect- 
or (State  ex  rel.  v*  Knott,  207  Mo.  167)* 
to  a member  of  a county  highway  board 
(State  ex  rel,  v*  Morehead,  256  Mo.  683.) 

These  rulings  are  determinative  of  the 
question  of  jurisdiction.  So  far  as  the 
character  of  the  office  is  concerned,  if  it 
is  one  to  which  the  officer  has  been  elected 
or  appointed  under  the  authority  of  the  law 
and  requires  the  performance  of  duties  pre- 
scribed by  law,  it  is  such  an  office  as  is 
meant  by  the  Constitution.  (State  ex  rel. 

Zevely  v.  Haokmann,  300  Mo.  59,  254  S,  W. 

53*  State  ex  rel.  v.  Bus,  135  Mo.  331.)" 

It  will  be  noted  that  the  Blakemore  case  cited  above 
that  the  Clerk  of  the  Circuit  Court  is  an  officer  under 
this  State  and  that  the  Supreme  Court  has  jurisdiction  over 
such  office. 
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Our  statutes  provide  that  in  certain  counties  the 
Clerk  of  the  Circuit  Court  may  be  Ex-officio  Recorder  of 

Deeds • 

In  view  of  the  authorities  hereinbefore  referred 
to,  wo  do  not  think  that  there  is  any  doubt  that  the  office  of 
Recorder  of  Deeds  is  an  "office  under  this  State." 


CONCLUSION 


From  the  foregoing.  It  Is  the  opinion  of  this  depart- 
ment that  a member  of  the  General  Assembly,  during  the  term 
for  which  he  has  been  elected,  may  not  be  appointed  to  the 
office  of  Recorder  of  Deeds,  or  any  other  county  office. 

Respectfully  submitted. 


TYRE  Vi . BURTON 
Assistant  "Attorney  General 


APPROVED: 


VAfoE  C.  TIIURLO 
(Acting)  Attorney  General 


TWB:NS 


OFFICERS:  Present  incumbent  of  the  office  of  Grain  Warehouse 

Commissioner  is  entitled  to  remain  in  office  until 
April  15,  1943. 


October  28,  1941 


Honorable  Forrest  0,  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 


We  are  in  receipt  of  your  request  for  an  opinion, 
whder  date  of  October  25th,  1941,  which  reads  as  follows: 


“On  May  16,  1939,  a Warehouse  Com- 
missioner was  appointed  for  e term 
ending  April  18,  1943,  and  until 
hla  successor  is  appointed  and 
qualified.  On  October  10,  3£41, 
House  Bill  No.  191  became  law. 

(Laws  of  Missouri  for  1941,  page 
373).  Section  4 of  aaid  law,  page 
375,  provides  that  it  shall  be  the 
duty  of  the  Governor  to  appoint  a 
suitable  person,  to  be  confirmed  by 
the  Senate,  who  shall  be  known  aa 
the  Grain  Warehouse  Commissioner 
for  the  State  of  Missouri,  whose 
term  of  service  as  such  shall  con- 
tinue for  four  years  from  the  date 
of  hla  appointment  unless  removed 
for  cause. 


“X  respectfully  request  an  opinion 
from  your  office  on  the  following 
question:  Should  the  Governor  now 
appoint  a Commissioner  under  the 
provisions  of  Section  4,  page  375, 
of  the  Laws  of  Missouri  for  1941, 
or  does  the  XSogsalsaloner  appointed, 
aa  above  stated  on  Hay  16,  1939, 
continue  in  office  under  sueh  ap- 
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pointment  until  April  15,  1943  and 
until  his  successor  is  appointed 
and  qualified?" 


The  two  main  and  principal  sections  vfliich  are  in 
issue  in  this  opinion  are  Section  14622,  R.  S.  Mo.  1939, 
tad  Section  4,  Laws  of  1941,  page  373. 

Section  14622,  R.  S.  Mo.  1939,  reads  as  follows: 


"The  governor  shall,  by  and  with 
the  advice  and  consent  of  the 
senate,  appoint  the  warehouse  com- 
missioner for  a term  of  six  years, 
such  term  to  begin  on  the  date  of 
the  taking  effect  of  this  article. 
Upon  the  expiration  of  said  term, 
and  thereafter,  a commissioner  shall 
be  appointed  for  four  years  from  the 
time  of  his  appointment  and  -qualifi- 
cation and  shall  serve  until  his 
successor  is  appointed  and  qualifies. 
Any  vacancy  occurring  by  removal, 
resignation  or  death,  shall  be  filled 
by  the  governor  for  the  unexpired 
term." 


Section  4,  Laws  of  Missouri  1941,  page  373,  reads 
as  follows: 


"It  shall  be  the  duty  of  the  Governor 
to  appoint  a suitable  person,  to  be 
confirmed  by  the  Senate,  who  shall  be 
known  as  the  Grain  Warehouse  Commis- 
sioner for  the  State  of  Missouri, 
hereinafter  referred  to  as  ’the  Com- 
missioner’, whose  term  of  service  as 
such  shall  continue  for  four  years 
from  the  date  of  his  appointment  un- 
less removed  for  cause*  Said  Commis- 
sioner shall  not,  directly  or  indirect- 
ly, be  interested  In  buying  or  selling 
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grain  either  on  hi a own  account 
or  for  others,  nor  shall  he  he 
directly  or  indirectly  Interested 
in  handling  or  storing  grain  as  a 
public  warehouseman  or  on  private 
account  during  his  term  of  office. 
Any  vacancy  occurring  by  removal, 
resignation  or  death  shall  by  and 
with  the  consent  of  the  Senate  be 
filled  by  the  Governor  for  the  un- 
expired term,” 


It  will  be  noticed  in  comparing  the  above  two  sections 
that  they  are  similar  in  every  respect  as  to  the  mode  of 
appointment  and  tenure  of  office.  Section  4,  supra,  slightly 
modifies  the  name  of  the  Commissioner  as  set  out  in  Section 
14622,  supra,  the  difference  being  that  in  Section  14622,  the 
Commissioner  is  designated  as  the  Warehouse  Commissioner  and 
in  Section  4,  supra,  the  Commissioner  is  designated  the  Grain 
Warehouse  Commissioner. 

<4 

Section  4 Is  one  of  the  fifty-nine  sections  contained 
In  the  1941  Act,  which  act,  according  to  the  title,  repealed 
Article  1 of  Chapter  109,  Revised  Statutes  of  Missouri  1JE59, 
We  find  that  most  of  the  sections  from  14621  to  14685  inclu- 
sive, have  been  retained  and  only  slightly  modified  In  a few 
sections  under  the  Act  6f  1941.  It  has  been  held  that  in 
this  State  where  a statute  has  been  repealed  and  re-enacted 
in  the  same  session  without  a radical  change  in  the  contents 
it  is  considered  the  same  as  a continuation  of  the  former 
law.  In  the  case  of  State  v.  Ward,  40  S,  W.  (2d)  1074,  para* 
10-11,  328  Mo*  668,  the  court.  In  holding  that  a repeal  and 
re-enactment  of  a section  in  the  same  session  Is  but  a con- 
tinuation of  the  previous  section,  said: 


"III.  The  point  that  the  repeal  by 
the  Fifty-fifth  General  Assembly  in 
1929  of  section  5596,  R.  S.  1919, 
and  the  enactment  In  lieu  thereof 
of  a new  section  to  be  known  as 
section  5596  (Laws  1929  p.  217  (now 
Rev.  St.  1929,  Sec,  8246))),  terminated 
the  two  year  closed  season  voted  by 
Harrison  county  In  1928,  is  without 
merit . 
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"In  Brown  v,  Marshall,  241  Mo, 

707,  145  S.  W.  810,  loc,  cit,  815, 
this  court  ruled:  ’A  subsequent 
act  of  the  Legislature  repealing 
and  re-enacting,  at  the  same  time, 
a pre-existing  statute,  is  but  a 
continuation  of  the  latter,  and 
the  law  dates  from  the  passage  of 
the  first  statute  and  not  the 
latter.  State  ex  rel.  v.  Mason, 

153  Mo,  23,  loc,  cit,  58-59,  54  S, 

W.  524}  State  ex  rel.  v.  County 
Court,  53  Mo,  128,  loc.  cit. 

129-130}  Smith  v,  People,  47  N,  Y.  330.”' 


Also  in  the  case  of  State  v.  Bradford,  285  S.  W.  496,  1.  c 
500,  para.  8,  314  Mo.  1.  c.  697,  the  Supreme  Court  of  this 
State,  even  where  a modification  of  a section  repealed  and 
re-enacted  was  held  to  be  a continuing  law  of  the  former 
section,  and  said: 


’’While  the  act  of  1921,  page  206, 
purports  to  repeal  section  3973 
of  Revised  Statutes  1919,  yet,  as  the 
same  law  was  re-enacted  with  a modi- 
fication, it  .is  simply  an  amendment 
of  the  law  of  1919,  and  is  a continu- 
ation of  the  latter  as  amended.  Brown 
v.  Marshall,  241  Mo.  loc.  cit,  728, 

145  S.  W.  810,  and  cases  cited}  State 
ex  rel.  v,  Jost,  269  Mo.  loc.  cit. 

258,  191  S.  W.  38,  and  cases  cited." 


Also  in  the  case  of  Brown  v,  Marshall,  241  Mo,  707,  1.  c. 
727,  728,  the  court  said; 


"Not  only  was  said  order  of  July  28th 
fixing  said  terms  valid  when  made, 
but  it  remained  so  during  the  entire 
period  covering  the  administration  of 
Lewis  V,  Bogy’s  estate.  This  is  true 
because  the  Act  of  1877  only  purported 
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to  repeal  (quoting),  ’all  acts  and 
parts  of  acts  inconsistent  with 
this  act,’  (See  section  20  of  that 
act . ) 

’’Clearly  there  was  nothing  incon- 
sistent between  section  9 of  the  Act 
of  1855,  and  section  7 of  the  Act  of 
1877,  both  of  which  have  been  prev- 
iously quoted,  each  in  express  terms 
and  almost  in  the  same  language  auth- 
orize the  various  probate  courts  of 
the  State,  by  order,  to  change  the 
stated  terms  thereof,  to  such  times 
as  the  judges  thereof  may  deem  best 
and  most  convenient  for  the  trans- 
action of  the  business  therein. 

"But  independent  of  that,  there  is 
another  sound  rule  of  statutory  con- 
struction which  governs  this  case, 
and  that  is,  a subsequent  act  of  the 
Legislature  repealing  and  reenacting, 
at  the  same  time,  a pre-existing 
statute,  is  but  a continuation  of 
the  latter,  and  the  law  dates  from 
the  passage  of  the  first  statute  and 
not  the  latter.  (State  ex  rel,  v. 
Mason,  153  Mo.  23,  1.  c.  58-59;  State 
ex  rel.  v.  County  Court,  53  Mo.  128, 
1.  c.  129-130;  Smith  v.  People,  47 
•N.  Y.  330. ” 


And,  on  page  739  the  court  in  that  case  stated: 


*”The  legal  effect  of  the  separation 
of  the  city  and  comity  was  a division 
of  the  old  county  of  St.  Louis  into 
two  counties,  the  one,  namely,  the 
city  of  St,  Louis,  having  within  its 
borders  the  seat  of  government;  while 
it  may  not  have  continued  to  be  the 
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identical  entity  as  the  old  county, 
and  while  the  form  of  its  govern- 
ment thereafter  was  different  from 
what  it  was  before,  it  was  at,  least 
the  continuation  of  and  successor 
to,  for  legal  purposes,  the  old 
county,  and  its  government  the  suc- 
cessor, in  so  far  as  the  same 
functions  were  provided  to  be  per- 
formed, of  the  old  government;  the 
courts,  except  the  county  court, 
which  was  expressly  abolished,  re- 
mained the  same  and  retained  the 
same  habitation  and  jurisdiction.'' 


This  case  was  followed  in  the  case  of  State  ex  rel.  v.  Jost, 
269  Mo.  248.  In  the  case  of  State  ex  rel,  v.  Mason,  153  Mo. 
23,  the  Supreme  Court  held  that  where  one  act  specifically 
stated  repealed  a previous  act  and,  at  the  same  session  the 
same  act  in  the  same  form  was  readopted,  it  was  an  amendment 
and  not  a repeal  of  the  previous  act.  ^The  court  In  that  case, 
at  page  58,  saids 


"That  the  Act  of  1899  continued  the 
then  system  and  was  merely  an  amend- 
ment of  that .law  is  obvious  notwith- 
standing the  use  of  the  formal  words 
repealing  the  Act  of  1860  and  1861 
and  amendments  and  re-adopting  the 
same  In  the  form  of  a new  law. 

"The  new  law  must  be  construed  as  a 
continuing  act  as  to  all  the  provisions 
which  were  carried  forward  from  the  old 
to  the  new." 


Also  In  the  case  of  State  ex  rel.  v.  The  County  Court  of 
Vernon  County,  53  Mo.  128,  1.  c.  131,  the  court  said: 


"The  act  of  1873  is  really  nothing 
more  than  a revision  of  the  act  of 
1872.  Some  of  the  provisions  In  the 
two  acts  are  Identical,  and  they  all 
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relate  to  the  same  subject  matter. 

The  purpose  of  the  later  enactment 
was  to  remedy  defects  that  were 
supposed  to  exist  in  the  former. 

The  subsequent  law  was  not  designed 
to  interrupt  the  continuity  of  the 
first  act,  so  as  to  avoid  or  annul 
proceedings  commenced  under  it. 

"By  the  first  section  of  article  17, 
in  the  act  of  1873,  (Seas.  Acts, 

1873,  p.  120, ) it  is  provided,  that 
the  County  Court  in  each  county 
having  adopted  the  township  organ- 
ization, at  their  first  meeting  after 
the  adoption  of  the  act  shall  proceed 
to  district  their  respective  counties, 
as  directed  in  article  fifteen,  for 
the  purpose  of  electing  County  Court 
judges,  and  shall  appoint  a day  for 
the  purpose  of  electing  the  same. 

Then  after  making  various  provisions, 
not  necessary  to  be  here  noticed,  the 
6th  section  declares,  that  an  act 
entitled,  ’an  act  to  provide  for  the 
organization  of  counties  into  municipal 
townships,  and  to  further  provide  for 
the  local  government  thereof, ’ approved 
March  18,  1872,  is  hereby  repealed, 

"This  last  section  does,  in  terms, 
repeal  the  former  law,  but  the  effect 
is  not  to  be  ascribed  to  it  of  completely 
annulling  all  proceedings  commenced  when 
the  former  law  was  in  force.  The  first 
section,  which  explains  and  prescribes 
the  mode  of  executing  the  act,  says,  the 
County  Court  in  each  county  having  adopted 
the  township  organization  of  this  State, 
at  their  first  meeting  after  the  passage 
of  this  act  shall  proceed,  etc.  As  a law 
existed  providing  for  township  organiza- 
tion before,  and  the  provision  for  putting 
it  in  force  Is  essentially  the  same  in 
both  acts,  the  latter  law  must  be  construed 
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as  a mere  continuation  of  the 
former,  and  one  vote  of  the  people 
is  sufficient.  But  after  the  pass- 
age of  the  act  of  1873  all  subsequent 
proceedings  must  conform  to  it." 


46  Corpus  Juris,  Section  30,  page  934,  in  stating  the 
rule,  said: 


"And  since  every  public  office  Is  the 
creation  of  some  law  it  continues 
only  so  long  as  the  law  to  which  it 
owes  its  existence  remains  in  force.” 


Under  the  facts  in  the  present  case  Section  4 did  not 
annul  or  repeal  the  method  and  the  tenure  of  office  of  the 
Commissioner.  46  Corpus  Juris  at  page  935,  also  in  stating 
the  rule,  said; 


"While  a civil  service  law  does  not 
preclude  the  legislature  from  abolish- 
ing in  good  faith  an  office  whose  in- 
cumbent is  under  the  protection  of  such 
a law,  such  a law  cannot  be  avoided  by 
abolishing  the  office  and  creating  a 
new  one  with  duties  substantially  the 
same,  to  which  new  officers  are  ap- 
pointed ♦ " 


In  the  State  of  Texas  the  Court  of  Civil  Appeals  in  the  case 
of  Bennett  v.  City  of  Long  View,  268  S.  W.  1.  c.  788,  said; 


"Every  public  office  is  the  creation 
of  some  law,  and  continues  only  so 
long  as  the  law  to  which  it  owes  Its 
existence  remains  in  force." 


22  R.  C.  L.  page  581,  Sec.  296,  states  the  rule  as 
follows ; 
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-ss-  it  Yet  the  better  opinion  ia 
that  while  the  legislature  may 
abolish  an  office  and  thereby 
abrogate  the  rights  and  duties 
of  the  officer  it  cannot  leave 
the  office  standing  and  abolish 
the  officer.  Not  only  la  a statute 
which  legislates  an  officer  out  of 
office  In  the  middle  of  his  tern, 
and  devolves  his  duties  and  emolu- 
ments on  another,  unconstitutional, 
but  the  legislature  cannot  take  from 
a constitutional  officer  the  substance 
of  the  office  itself,  and  transfer  It 
to  another,  who  Is  to  be  appointed  In 
a different  manner  and  to  hold  the 
office  by  a different  tenure  from  that 
which  Is  provided  for  by  the  constitu- 
tion. The  powers,  authority  and 
jurisdiction  of  an  office  are  Insepar- 
able from  it.  Hence  while  the  legis- 
lature may  diminish  the  aggregate 
amount  of  duties  of  a judge,  by  the 
division  of  his  district,  or  otherwise, 
it  must  leave  the  authority  and  juris- 
diction pertaining  to  the  office  intact. 
And  where  a state  constitution  provides 
for  the  election  of  sheriffs,  fixes  the 
term  of  office,  etc.,  but  does  not  de- 
fine what  powers,  rights  and  duties 
shall  attach  or  belong  to  the  office, 
the  legislature  has  no  power  to  take 
from  a sheriff  a part  of  the  duties 
and  functions  usually  appertaining  to 
the  office,  and  transfer  it  to  an 
officer  appointed  In  a different  manner 
and  holding  the  office  by  a different 
tenure.  A transfer  within  the  meaning 
of  a constitutional  provision  prohibit- 
ing It  during  the  term  of  an  incumbent, 
and  not  an  abolition  of  the  office  of 
prison  superintendent,  is  effected  by  a 
statute  incorporating  a prison,  abolish- 
ing the  office  of  superintendent,  and 
placing  the  management  under  directors, 
where  the  prison  and  the  duties  of  man- 
agement are  essentially  the  same  after 
as  before  the  passage  of  the  statute. 
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Under  the  facta  In  the  present  request  it  cannot  be 
held  that  the  legislature  abolished  the  incumbent  of  the 
office  of  Commissioner.  In  the  ease  of  Malone  v.  Williams, 
118  Tenn.  390,  103  S.  W,  798,  121  A.S.R.  1002,  the  court, 
at  page  476,  said: 


"’In  the  case  at  bar,  however,  it 
will  be  noticed  that,  within  a few 
days  of  the  passage  of  the  ordinance 
which  appellants  claim  abolished  the 
office,  another  one  was  passed  pro- 
viding for  the  same  office,  that 
both  ordinances  were  published  on 
the  same  day,  and  that  on  the  day 
previous  to  the  publication,  another 
person  was  appointed  to  fill  the 
office.  This  shows  that  before  the 
ordinance  which  Is  claimed  to  have 
abolished  the  office  could  became 
operative,  the  same  office  was  again 
created.  ....  It  is  too  cfear^for 
argument  that  the  real  purpose  and 
design  was,  not  to  abolish  the  office, 
but  to  get  rid  of  one  incumbent  to 
make  room  for  another.  The  method 
pursued  to  effect  the  removal  is  not 
such  as  commends  Itself  to  a court  of 
justice.  An  officer  whose  tenure  Is 
during  good  behavior,  or  who  can  only 
be  removed  for  cause,  cannot  thus  be 
legislated  out  of  office.  People  v. 

, sT’PacT, 

Utah,  1,  49 
Pae«,  717?  Heath  v.  Salt  Lake  City,  16 
Utah,  374,  52  Pac , , 602j  Pratt  v.  Swann, 
16  Utah,  483,  52  Pac.,  10l2T> 

"The  same  rule  is  laid  down  in  Kentucky, 
In  Adams  v.  Roberts  It  is  said: 

"’Though  the  legislature  Is  given  the 
power  to  abolish  the  office  of  common- 
wealth’s attorney  in  this  State,  until 
it  does  so  it  cannot  abolish  the  tenure 
of  any  rightful  Incumbent  of  the  office. 


McAllister,  10  Utah#  35 
5Wj~TrabE  v.  Board#  15 
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He  might  be  impeached,  but  not 
legislated  out  of  office,  Cooley’s 
Const,  Llm.  (6th  Ed.),  482j  Black, 
Const.  Prohib.,  p.  119,  see.  99.’ 

83  S.  W.,  1035,  1037,  119  Ky.,  364. 

”To  the  same  effect  is  State  v.  Wiltz. 
11  La.  Ann.,  439,  wherein  the  court 
said: 

"•It  is  Inadmissible  to  say  that  a 
person  holding  an  existing  office 
under  a fixed  tenure  can  be  removed, 
or  that  his  regular  term  of  office 
can  be  abridged,  by  an  ordinary  act 
of  the  legislature  other  than  an  act 
abolishing  the  office.* 

"The  same  rule  obtains  In  this  State. 

.v.  jj.  tl 


The  court  further,  at  page  479,  said: 


"The  court  held  that  the  foregoing 
act  simply  changed  the  name  of  the 
office,  leaving  its  duties  intact,  and 
devolved  those  duties  upon  a person 
other  than  the  Incumbent  at  the  time, 
and  did  not  In  fact  abolish  the  office, 
but  was  an  abortive  attempt  to  legis- 
late the  incurabfent  out  of  office.  It 
was  held  that  this  could  not  be  done." 


In  construing  the  intention  of  the  legislature  one  must 
investigate  Into  the  history  and  purpose  of  the  act.  Section 
34,  Article  IV,  of  the  Constitution,  reads  as  follows: 


"No  act  shall  be  amended  by  providing 
that  designated  words  thereof  be  stricken 
out,  or  that  designated  words  be  Inserted, 
or  that  designated  words  be  stricken  out 
and  others  inserted  in  lieu  thereof j but 
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the  words  to  be  stricken  out,  or  . 
the  words  to  be  inserted,  or  the 
words  to  be  stricken  out  and  those 
inserted  in  lieu  thereof,  together 
with  the  act  or  section  amended, 
shall  be  set  forth  in  full  as  amended,” 


Under  the  above  section  it  would  have  been  necessary  in  the 
drafting  of  the  new  act  under  the  laws  of  1941  to  amend 
Article  1 of  the  old  act  in  Chapter  109  of  the  Revised 
Statutes  of  Missouri,  1939,  by  stating  specifically  the 
designated  words  stricken  out  or  the  designated  words  in- 
serted and  the  words  to  be  Inserted  in  lieu  of  the  words 
stricken  out.  The  act  contained  in  Article  I,  U^pter  109 
of  the  Revised  Statutes  of  Missouri,  1939,  affected  by  the 
act  of  1941  consists  of  sixty-four  sections  and  in  order  to 
amend  the  act  of  Article  1,  Chapter  109  Revised  Statutes  of 
Missouri  1939,  the  person  who  drafted  the  act  of  1941  repealed 
and  re-enacted  all  of  the  sections  except  a Blight  few.  The 
purpose  of  the  repealing  and  re-enacting,  which,  according  to 
the  above  authorities  was  an  amendment  and  a continuation  of 
the  old  law,  was  to  consolidate  several  of  the  sections  within 
one  section  and  to  delete  certain  obsolete  sections  contained 
in  the  act  of  1939.  This  repeal  and  re-enactment  could  be 
considered  as  a non-legislative  revision  of  Article  1,  Chapter 
109,  Revised  Statutes  of  Missouri  1939.  That  the  purpose  of 
the  act  Bhould  be  considered  in  a construing  of  the  act  was 
held  in  the  case  of  Artophone  Corporation  v.  Coale,  133  S.  W. 
(2d)  343,  para.  2-4,  where  the  court  said: 

"'The  primary  rule  of  construction 
of  statutes  is  to  ascertain  the  law- 
makers* Intent,  from  the  words  used 
if  possible}  and  to  put  upon  the 
language  of  the  Legislature,  honestly 
and  faithfully,  its  plain  and  rational 
meaning  and  to  promote  its  object  and 
”the  manifest  purpose  of  the  statute, 
considered  historically,”  is  properly 
given  consideration,'  Cummins  v;  Kan- 
sas City  Public  Service  Co,,  334  Mo. 

672,  684,  66  S.  W,  2d  920,  925  (7-10)." 


X 
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The  above  case  was  followed  by  Betz  v,  Columbia  Telephone 
Co,,  24  S,  W,  (2d)  224. 


In  the  case  of  the  appointment  of  a Clerk  of  the  County 
Court  under  a law  In  force  In  1919,  which  was  repealed  and 
re-enacted  by  the  Laws  of  1921  in  the  State  of  Nebraska,  the 
Supreme  Court  in  that  case,  which  was  Ford  v.  Boyd  County, 
197  N*  W,  953,  1.  c.  954,  said  in  paragraph  3 as  follows: 


"Defendant  contends  that  plaintiff’s 
appointment  was  valid  only  until  the 
taking  effect  of  section  2396,  Comp. 

St.  1922, and  that  thereafter  she  was 
not  authorized  to  act  as  clerk  of  the 
county  court,  because  she  was  not 
reappointed  and  there  was  no  approval 
of  the  appointment  nor  salary  fixed 
by  the  county  board  after  the  new  act 
took  effect.  We  think  this  position 
is  untenable.  The  law  In  force  in 
1919  authorized  the  appointment  of  an 
assistant  to  act  as  clerk  of  the  county 
court,  and  further  provided  that  such 
appointment  should  be  approved  and 
salary  fixed  by  the  county  board.  While 
the  law  of  1919  was  repealed,  yet  these 
provisions.  In  effect,  were  carried 
forward  and  re-enacted  Into  the  law  of 
1921.  The  provisions  of  section  2395, 
relative  to  the  appointment  of  a clerk 
of  the  county  court  and  the  fixing  of 
salary,  was  but  a continuation  of  the 
law  previously  in  force,  ^nder  the 
circumstances,  no  new  appointment  was 
necessary.  Gage  County  v.  Wright,  86 
Neb.  347,  125  N.  W.  626,  36  Cyc.  1223," 


In  a Kentucky  case,  which  was  State  Insurance  Board 
of  Kentucky  v.  Greene,  213  S.  W.  218,  the  re-enactment  of 
the  section  repealed  read  as  follows: 


"That  section  762d,  of  Carroll’s 
Edition  of  the  Statutes  of  1915,  relat- 
ing to  the  creation  of  state  insurance 
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board,  the  creation  of  secretary 
of  said  board  and  the  appointment 
of  an  attorney  therefor,  be  find  the 
same  la  hereby  repealed  and  the 
office  of  the  present  Incumbents 
are  hereby  terminated.” 


And  the  court  In  its  opinion,  in  paragraphs  3,  4,  5,  said: 


”The  manifest  intention  of  the  Legis- 
lature was  to  abolish  the  state  in- 
surance board,  and  the  offices  of 
secretary  and  attorney  therefor. 

This  has  effectively  been  accomplished, 
and,  obeying  that  canon  of  construction 
above  stated.  It  is  our  duty  to  sustain 
the  act  in  question,  though  the  court 
might  be  of  the  opinion  that  a statute 
la  unjust,  unwise,  or  oppressive,  it 
is  powerless  to  intervene  and  declare 
It  Invalid,  if  the  law  be  within  con- 
stitutional limits. 

”Authorities  from  other  jurisdictions 
are  cited  in' support  of  the  proposition 
that  the  Legislature  cannot,  by  changing 
the  name  of  the  office,  abolish  the 
officer,  and  continue  the  same  office 
in  existence,  without  abolishing  the 
act  creating  the  office.  Repeals  by 
implication  are  not  favored,  and  while 
the  act  in  question  does  not  expressly 
repeal  the  statute  creating  the  state 
insurance  board,  and  the  secretary  and 
attorney  therefor,  we  think  the  language 
of  the  act  sufficient  to  abolish  said 
offices.  An  office  is  abolished  by  im- 
plication, where  a statute  transfers  all 
its  functions  to  another  office.  People 
v.  Henshaw,  76  Cal,  456,  18  Pac.  413.” 


Under  the  above  case  it  held  that  the  State  Insurance  Board 
was  abolished  and  it  was  the  intention  of  the  Legislature  to 
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so  abolish  by  reason  of  the  enactment  of  Section  762d, 
supra.  Under  the  facts  In  the  present  case.  If  It  had 
been  the  intention  of  the  legislature  to  abolish  the  office 
of  warehouse  commissioner,  as  set  out  In  Section  14622, 
supra,  it  could,  in  the  re-enactment  and  setting  out  of  the 
re-appointment  Of  the  grain  warehouse  commissioner,  have  so 
said  that  the  office  of  the  present  incumbent  of  the  ware- 
house commissioner  is  abolished* 

In  the  case  of  Collins  v*  Twellman,  126  S.  W,  (2d)  231, 
•the  Supreme  Court  of  this  State,  in  paragraph  3,  said? 


"Appellant,  however,  insists  that 
section  13757  was  repealed  by  the 
legislature  of  1917  and  re-enacted 
with  some  new  provisions,  see  Laws 
1917,  page  492 j that  this  law  was 
approved  April  12,  1917,  page  492 s 
that  this  law  Was  approved  April 
12,  1917,  and  became  effective 
ninety  days  after  the  adjournment 
of  the  assembly*  Appellant  then 
points  out  that  the  act  of  1909, 
now  article  7 of  chapter  93,  was 
repealed  by  the  same  legislature 
and  re-enacted  adding  new  provisions, 
see  Laws  1917,  pages  300  to  307 j that 
this  aet  carried  an  emergency  clause 
and  became  affective  when  approved  on 
April  10;  1917*  So  appellant  argues 
that  section  13757  must  control  over 
the  other  sections  because  it  is  the 
last  expression  of  the  legislature 
on  this  subject  matter.  We  are  of 
the  opinion  that  appellant’s  position 
cannot  be  sustained.  The  repealing 
and  re-enacting  of  the  acts,  by  the 
legislature  of  l1TT7,  was  evidently  for 
the  sole  purpose  of  amending  those  acts. 
It  will  be  noted  that  the  provisions 
now  tinder  consideration  were  left  sub- 
stantially as  they  were  before  1917. 

It  would  have  been  an  easy  matter  for 
the  legislature  to  have  dropped  sections 
13096  and  13097  from  the  article,  or  to 
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have  harmonized  them  with  section 
13757,  when  the  laws  were  rewritten 
in  1917,  but  they  did  not  do  so." 


Under  the  opinion  in  this  case,  which  is  a Missouri  case, 
it  would  cover  the  same  statement  of  facts  as  set  out  in 
the  present  request,  showing  that  the  purpose  of  the  re- 
pealing and  re-enacting  of  the  acts  were  for  the  sole 
purpose  of  amending  those  acts  and  not  the  enactment  of 
a new  article. 

In  the  case  of  Great  Northern  Ry.  Go.  v.  United  States, 
155  Fed.  Rep,  945,  1,  c,  948,  the  Circuit  Court  of  Appeals 
of  the  8th  Circuit,  interpreted  the  facts  such  as  set  out 
in  the  present  request  as  follows: 


"Generally  speaking,  where  a statute 
is  amended  'so  as  to  read  as  follows,' 
or  Is  re-enacted  with  changes,  or  Is  in 
terms  repealed  and  simultaneously  re-en- 
acted with  changes,  the  amendatory  or 
re-enacting  act  becomes  a substitute 
for  the  original,  which  then  ceases  to 
have  the  force  and  effect  of  an  independ- 
ent enactment j but  this  does  not  mean 
that  the  original  Is  abrogated  for  all 
purposes,  or  that  everything  in  the 
later  statute  Is  to  be  regarded  as  if 
first  enacted  therein.  On  the  contrary, 
the  better  and  prevailing  rule  is  that 
so  much  of  the  original  as  Is  repeated 
in  the  later  statute  without  substantial 
change  is  affirmed  and  continued  in  force 
without  interruption,  that  so  much  as  is 
emitted  is  repealed,  and  that  any  substan- 
tial change  In  other  portions,  as  also 
any  matter  which  Is  entirely  new.  Is 
operative  as  new  legislation.  In  Suther- 
land on  Statutory  Construction  (2d  Bd. ) 
Sec*  237,  it  is  said  of  an  amendment  'so 
as  to  read  as  follows ' : 

"’The  amendment  operates  to  repeal  all 
of  the  section  amended  not  embraced  in 
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the  amended  form.  The  portions  of 
the  amended  section  which  are  merely- 
copied  without  change  are  not  to  be 
considered  as  repealed  and  again 
enacted,  but  to  have  been  the  law  all 
along j and  the  new  parts  or  the  changed 
portions  are  not  to  be  taken  to  have 
been  the  law  at  any  time  prior  to  the 
passage  of  the  amended  act*  The  change 
takes  effect  prospectively  according  to 
the  general  rule* ' 

"And  in  the  succeeding  section  it  is 
said  of  a simultaneous  repeal  and  re- 
enactment : 

"'Where  there  is  an  express  repeal  of 
an  existing  statute,  and  a re-enactment 
of  it  at  the  same  time,  or  a repeal  and 
a re-enactment  of  a portion  of  it,  the 
re-enactment  neutralises  the  repeal  so 
far  as  the  old  law  is  continued  in  force. 
It  operates  without  interruption  where 
the  re-enactment  takes  effect  at  the 
same  time.  The  intention  manifested  is 
the  same  as  in  an  amendment  enacted  in 
the  form  noticed  in  the  preceding  section. 
Offices  are  ‘not  lost,  corporate  existence 
is  not  ended,  inchoate  statutory  rights 
are  not  defeated,  a statutory  power  is 
not  taken  away,  nor  pending  proceedings 
or  criminal  charges  affected  by  such 
repeal  and  re-enactment  of  the  law  on 
which  they  respectively  depend. ’ 

"The  subject  has  been  considered  several 
times  by  the  Supreme  Court,  and  always 
with  the  same  result.  Steamship  v, 
Joliffe,  2 Wall.  460,  468,  17  L.  Ed. 

805,  involved  the  right  of  a port  pilot 
to  collect  half  pilotage  fees  for  services 
proffered  and  declined,  and  during  the 
pendency  of  the  action  the  statute  giving 
the  right  was  in  terms  repealed  and  at  the 
same  time  substantially  re-enacted;  the 
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new  act  allowing  Half  pilotage 
fees  in  the  same  circumstances 
as  the  original.  The  court  held 
that  the  new  act  did  not  impair 
the  right  to  fees  which  had  arisen 
under  the  original,  saying: 

w TThe  new  act  took  effect  simultane- 
ously with  the  repeal  of  the  first 
act.  Its  provisions  may,  therefore, 
more  properly  be  said  to  be  substi- 
tuted in  the  place  of,  and  to  con- 
tinue in  force  with  modifications, 
the  provisions  of  the  original  act, 
rather  than  to  have  abrogated  and 
annulled  them, 1 

’’Murdock  v,  Memphis,  20  Wall,  590,617, 

22  L,  Ed.  429,  to  which  we  will 
refer  again,  related  to  a revisory 
and  substituted  act,  which.  It  was 
said*  was  a new  law  in  so  far  as  it 
differed  from  the  original,  and  in 
so  far  as  it  embraced  portions  of  the 
original  was  a preservation  of  them. 

Bear  Lake  Irrigation  Co,  v.  Garland, 

164  U,  S,  1,.  11,  17  Sup.  Ct,  7,  9,  41 
L.  Ed,  527,  related  to  an  act  which 
expressly  repealed  and  at  the  same 
time  substantially  re-enacted  a prior 
one,  and  of  this  It  was  said: 

’’’Upon  comparing  the  two  acts  of  1888 
and  1890  together,  it  is  seen  that 
they  both  legislate  upon  the  same 
subject,  and  in  many  cases  the  pro- 
visions of  the  two  statutes  are 
similar  and  almost  identical.  Although 
there  Is  a formal  repeal  of  the  old  by 
the  new  statute,  still  there  never  has 
been  a moment  of  time  since  the  passage 
of  the  act  of  1888  when  these  similar 
provisions  have  not  been  In  force.  Not- 
withstanding, therefore,  this  formal 
repeal,  it  is,  as  we  think,  entirely 
correct  to  say  that  the  new  act  should 
be  construed  as  a continuation  of  the 
old  with  the  modification  contained  in 
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the  new  act*  This  is  the  same 
principle  that  Is  recognized  and 
asserted  in  Steamship  Co*  v*  Joliffe, ' 

i 

"Holden  v*  'Minnesota,  137  U.  S,  .483, 

490,  494,  11  *up , Ct.  143,  146,  147, 

34  L*  Ed.  734,  was  a criminal  case 
involving  the  infliction  of  the  death 
penalty.  After  the  commission  of  the 
offense  and  before  the  indictment  of 
the  offender  a statute  was  adopted 
which  substantially  re-enacted  or  re- 
peated the  provisions  of  the  previous 
law  relating  to  the  mode  of  inflicting 
that  penalty  and  to  the  issuing  of  the 
governor's  warrant  therefor*  It  also 
contained  new  provisions  imposing  soli- 
tary confinement  after  the  issuance  of 
the  warrant  and  regulating  the  details 
of  the  execution,  and  in  terms  repealed 
all  acts  <£nd  parts  of  acts  inconsistent 
with  It*  Responding  to  the  contention 
that  the  previous  law  was  thereby  re- 
pealed, and  that  the  new  act  could  not 
be  applied  to  prior  offenses,  the  court, 
ip  addition  to  holding  that  the  new 
provision  for  solitary  confinement, 
although  not'  in  terms  so  written,  was 
applicable  only  to  future  offenses, 
held  that, the  previous  law  was  not 
repealed,  and  in  that  connection  said: 

"•These  provisions  were  not  repealed 
by  the  act  of  April  24,  1889  (Gen.  Laws 
Minn.  1889,  p,  66,  c.  20).  In  respect 
to  the  first  and  second  sections  of  that 
act.  It  Is  clear  that  they  contain 
nothing  of  substance  that  was  not  In 
sections  11  and  12  of  chapter  118  of 
the  General  Statutes  of  1878.  And  It 
is  equally  clear  that  the  provisions  of 
an  existing  statute  cannot  be  regarded 
as  inconsistent  with  a subsequent  act 
merely  because  the  latter  re-enacts  or 
repeats  those  provisions.  As  the  act 
of  1889  repealed  only  such  previous  acts 
and  parts  of  acts  as  were  inconsistent 
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with  its  provisions.  It  is  inaccurate 
to  say  that  that  statute  contained  no 
saving  clause  whatever.  By  necessary 
Implication,  previous  statutes  that 
were  consistent  with  Its  provisions 
were  unaffected.* 

"And  again: 

"'The  provisions  of  the  previous  law, 
as  to  the  nature  of  the  sentence,  the 
particular  mode  of  Inflicting  death, 
and  the  Issuing  by  the  Governor  of  the 
warrant  of  execution  before  the  convict 
was  hung,  were,  therefore,  not  repealed, 
although  some  of  them  were  re-enaeted 
or  repeated  in  the  statute  of  1889,  and 
other  provisions  relating  merely  to  the 
time  and  mode  of  executing  the  warrant, 
but  not  affecting  the  substantial  rights 
of  the  convict,  were  added, » 

<4 

"The  rule  announced  in  these  cases  was 
again  recognized  by  the  Supreme  Court 
in  Campbell  v.  California,  200  u.  S,  8.7,92, 
26  Siap.  Ct.  182,  60  L.  Ed.  382,  and  was 
recently  applied  oy  us  in  Lamb  v.  Powder 
River  Live  Stock  Co.,  65  C.  C,  A.  670, 

132  Fed,-  434,  67  L.  R.  A.  568,  It  has 
also  been  quite  generally  recognized  and 
applied  in  the  state  courts.” 


It  also  Immediately  following  the  last  citation  set  out 
approximately  sixty  leading  cases  where  the  above  rule  has 
been  followed. 

It  is  not  within  the  power  of  the  legislature  to  remcve 
appointed  officers  by  such  subterfuge  and  thereby  abrogate 
the  powers  of  the  appointing  officer.  In  the  case  of  State 
ex  rel,  Birdsey  v,  Baldwin,  46  Conn.'  134,  1.  c,  144,  the 
court,  in  construing  this  rule  of  law,  stated: 


HWe  have  then  this  condition  of  things— 
an  act  of  the  legislature  repeals  by  Its 
terms  a certain  section  of  the  General 
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Statutes  and  abolishes  a board  of 
officers  appointed  under  it,  and 
the  same  act  creates  precisely  the 
same  board  and  clothes  them  with  the 
same  powers  and  duties  enumerated  in 
the  section  repealed.  Can  this  be 
done?  We  think  not.  The  act  in 
question  contains  the  elements  of 
its  own  destruction.  It  attempts  to 
kill  and  make  alive  at  the  same 
instant,  an  impossibility.  There 
must  be  some  appreciable  space  of 
time  between  the  repealing  act  and 
the  re-enactment  of  the  same  act.  In 
this  case  not  a second  Intervened, 
and  there  was  never  a moment  when  the 
relators  were  out  of  office,  or  when 
the  office  of  county  commissioners 
for  New  Haven  County  was  abolished.” 


In  all  of  the  above  cases  they  are  to  the  effect  that 
the  repeal  of  the  statutes  by  the  re-enactment  of  other 
statutes  which  are  substantially  to  the  same  effect  should 
be  considered  as  an  amendment  and  not  as  the  enactment  of 
a new  law. 

Another  matter  which  has  been  brought  to  our  attention 
although  not  requested  in  the  original  request,  is:  "In 
case  of  ahy  vacancy  by  removal,  resignation  or  death,  shall 
It  be  filled  by  the  governor  for  the  unexpired  term  or  for 
a term  of  four  years?” 

Section  14622,  R.  S.  Mo,  1939,  reads  as  follows: 


"The  governor  shall,  by  and  with  the 
advice  and  consent  of  the  senate, 
appoint  the  warehouse  commissioner 
for  a term  of  six  years,  such  term 
to  begin  on  the  date  of  the  taking 
effect  of  this  article.  Upon  the  ex- 
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pi rat ion  of  said  term,  and  there- 
after, a commissioner  shall  he  ap- 
pointed. for  four  years  from  the  time 
of  his  appointment  and  qualification 
and  shall  serve  until  his  successor 
is  appointed  and  qualifies.  Any 
vacancy  occurring  by  removal,  resig- 
nation or  death,  shall  be  filled  by 
the  governor  for  the  unexpired  term." 


It  is  very  noticeable  under  this  section  that  it  carries 
the  old  obsolete  partial  section  which  reads  as  follows: 


"The  governor  shall,  by  and  with  the 
advice  and  consent  of  the  Senate, 
appoint  the  warehouse  commissioner 
for  a term  of  six  years,  such  term 
to  begin  on  the  date  of  the  talcing 
effect  of  this  article." 


This  part  of  the  section  was  placed  in  what  is  now  Section 
14622  at  the  time  that  the  grain  Inspection  article  was 
passed  and  the  other  part  of  the  section  provides  that  the 
term  shall  be  for  four*  years  so  that  the  term  would  expire 
each  four  years  thereafter  and  not  six  years  as  provided 
in  the  original  appointment  by  the  governor  with  the 
advice  and  consent  of  the  Senate.  This  section  first  ap- 
peared as  Section  5994,  R.  S.  Mo.  1919  by  reason  of  the 
enactment  of  the  law  and  appearing  in  the  Session  Laws  of 
1913,  page  356.  The  section  as  set  out  In  the  Revised 
Statutes  of  Missouri  for  1939  and  the  section  as  set  out 
in  the  Session  Laws  of  1913,  page  356  are  identical.  It 
is  a matter  of  arithmetic  to  determine  the  term  of  office 
of  the  original  appointee  as  warehouse  coumiiss loner,  as 
the  original  section  in  the  Laws  of  Missouri  1913,  page 
356,  and  the  present  Section  14622,  R.  S.  Mo,  1939,  speci- 
fically stated  that  the  appointment  for  the  term  should 
begin  on  the  talcing  effect  of  this  article.  By  reason  of 
an  emergency  clause  to  the  whole  act  of  1913  the  act  came 
into  effect  on  April  15,  1913,  For  your  information  we  are 
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hereunder  setting  out  the  names,  date  of  appointment  and 
date  of  expiration  of  the  appointment  of  each  warehouse 
commissioner  from  the  date  that  the  article  came  into 
effect,  April  15,  1915,  to  date. 

James  T.  Bradshaw,  appointed  April  15,  1913,  for  a 
term  expiring  April  15,  1919. 

This  appointment  was  for  a tern  of  six  years.  His 
next  appointment,  which  was  for  a term  of  four  years  as 
provided  in  the  original  act  and  as  provided  in  Section 
14622,  R.  S.  Mo.  1939,  was  made  April  22,  1919,  as  of  April 
15,  1919. 

Under  the  laws  of  this  State  where  the  Legislature  does 
not  state  the  exact  date  of  appointment  of  an  appointee  the 
Governor  sets  the  exact  date  of  the  beginning  of  the  term 
and  thereby  sets  the  exact  date  of  the  expiration  of  the 
terra.  In  this  appointment  of  James  T.  Bradshaw  on  April.  15, 
1919,  the  Governor  has  set  the  term  to  begin  on  April  15, 
1919  and  to  expire  four  years  thereafter  or  until  his  suc- 
cessor is  appointed  and  qualifies.  In* other  words,  it  Is 
the  duty  of  the  Governor  on  April  15th  every  four  years 
from  April  15th,  1919,  to  make  an  appointment.  This  rule 
of  law  Is  stated,  and  has  not  been  repealed,  in  the  case  of 
The  State  ex  rel.  Withers  v.  Stonestreet,  99  Mo.  361,  1.  c. 
373,  374  and  375,  where  the  court  said: 


’’Tills  reasoning  leads  to  this  result: 
That  the  date  of  the  appointment,  first 
made  by  the  governor  for  the  office  in 
question,  initiated  the  official  term 
of  the  first  appointee,  and  that  all 
subsequent  appointments  necessarily  had 
reference  to  such  Initial  period,  and, 
so  far  as  lawful,  conformed  thereto. 
This  conclusion  is  well  sustained  by 
authority.  Attorney  General  ex  rel.  v. 
Love,  39  N.  J.  L.  476,  Is  decisive  of 
this  point.  And  the  general  rule  is 
elsewhere  recognized  that  when  no  time 


Hon.  Forrest  C.  Donnell 


-24- 


Oct.  28,  1941 


Is  mentioned  In  the  law,  from  which 
the  term  shall  commence.  It  must 
begin  to  run  from  the  date  of  elec- 
tion. State  ex  rel.  v»  Constable,  7 
Ohio,  7;  Marshall  V.  Harwood,  5 Hd . 

423  j Hughes  v,  Buckingham,  5 S.  & M. 

632. 

"These  last,  though  election  cases, 
furnish  a strong  analogous  support  to 
the  view  already  expressed,  showing  as 
they  do,  the  urgent  necessity  felt  of 
having  some  determinate  period  at  which 
and  from  which  official  terms  shall 
begin.  The  law  favors  uniformity,  but 
uniformity  cannot  be  obtained  except  by 
the  establishment  of  an  inflexible  rule. 

And  the  course  in  the  office  of  the  exe- 
cutive in  regard  to  appointment  of  the 
first  appointee,  the  language  of  his 
commission,  and  the  language  of  all  sub- 
sequent commissions,  except  that  of  re- 
lator, fixing  the  beginning  of  such 
official  terra  at  June  10,  biennially,  ' 
a3  the  period  from  which  to  reckon  the 
duration  of  such  terra,  affords  a contem- 
poraneous, as  well  as  a continuous,  ex- 
position of  the  meaning  of  the  law,  and 
of  the  intention  of  its  makers,  that  is 
not  without  value  in  the  present  investi- 
gation. Such  contemporaneous  and  contin- 
uous construction,  in  the  absence  of 
anything  of  a countervailing  character, 
should  be  sufficient  per  se  to  settle 
the  controversy  on  the  point  in  hand 
adversely  to  the  relator. 

"Under  statutory  provisions  substantially 
identical  with  those  under  discussion, 
it  has  been  held  that  the  true  rule  was 
to  construe  the  word  'terra'  as  designating 
consecutive  periods  of  six  years,  following 
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each  other  in  regular  order,  the  one 
commencing  where  the  other  ends,  and 
treating  the  incumbent  appointed  in 
any  such  period  as  the  incumbent  in 
the  particular  term  or  period  to  which 
his  appointment  relates,  his  office 
expiring  with  the  expiration  of  his 
term.  People  ex  rel.  v*  McClare,  99 
N.  Y.  83,  93.  The  statute  there  was 
like  section  5838,  providing  that  the 
appointee  should  hold  for  a certain 
number  of  years  and  until  his  succes- 
sor should  be  appointed  and  qualified, 
and  also  like  section  5832,  providing 
that  in  case  of  vacancy,  an  appointment 
should  occur  for  the  residue  of  the 
term. 

"The  ruling  Just  mentioned  is  in  entire 
conformity  to  the  authorities  and  views 
heretofore  cited  and  expressed  as  to 
the  date  of  the  commencement  and  the 
■uniform  duration  of  the  successive  terms 
of  office  of  the  different  and  successive 
appointees  under  the  law  now  being  dis- 
cussed. And,  upon  the  very  face  of  sec- 
tion 5838  aforesaid,  there  appears  a 
legislative  command  that  the  terms  of  of- 
fice of  each  appointee  is  to  last  two 
years  ’from  the  date  of  his  appointment;' 
but  the  legislature  was  cognizant  that 
appointments  might  fall  to  be  made  at  the 
proper  time;  that  deaths,  resignations, 
failure  to  accept,  qualify,  etc.,  might 
occur,  and  so  made  provision  in  section 
5838,  that  an  appointee  should  hold  of- 
fice not  only  for  his  official  term  of 
two  years,  hut  until  his  successor  should 
be  duly  appointed  and  qualified.  And  sec- 
tion 5852  exhibits  the  same  marks  of  legis- 
lative solicitude  that  uniformity  should 
prevail  as  to  the  duration  of  the  official 
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term  of  the  inspector;  for  that 
section  makes  special  provision, 
in  case  of  vacancy,  that  the  gov- 
ernor, upon  being  informed  thereof, 

’shall  appoint  and  commission  his 
successor  for  the  remainder  of  the 
term,  of  office  as  therein  provided.’ 

What  terra  of  office?  Evidently  the 
term  of  two  years  mentioned  in 
section  5938,  beginning  at  the  date 
of  the  original  appointee's  appoint- 
ment . ” 

Janes  T.  Bradshaw  was  originally  appointed  on  April 
15,  1913,  for  a term  of  six  years  and  then  was  re-appointed 
on  April  15,  1919  for  the  term  of  four  years,  which  would 
have  expired  April  15,  1923. 

Section  4,  of  the  grain  and  warehouse  act  in  the  Laws 
of  Missouri  1941,  page  373,  when  amended  and  re-enacted  has 
deleted  the  first  part  of  Section  14622  of  the  Revised 
Statutes  of  Missouri  1939,  which  refers  to  the  original 
appointment  for  a term  of  six  years. 

We  are  hereafter  referring  to  further  appointments 
made  on  the  office  of  warehouse  commissioner  a3  shovm  by 
the  records  in  the  office  of  the  Secretary  of  State: 


T.  J.  Hedrick 

Appointment 

June  13,  1931 

Expiration 
April  15,  1923 

W,  0.  Atkeson 

June  25,  1923 

April 

15, 

1927 

Charles  P.  Anderson 

Jan.  9,  1925 

April 

15, 

1927 

Roy  II.  Monier 

Feb.  3,  1925 

April 

15, 

1927 

u ti  ti 

April  15,  1927 

April 

15, 

1931 

Ralph  Brissenden 

April  11,  1929' 

April 

15, 

1931 

m n 

April  15,  1931 

April 

15, 

1935 

J.  B,  Hopper 

June  22,  1933 

April 

15, 

1935 

tl  It  tt 

April  15,  1935 

April 

15, 

1939 

James  T.  Bradshaw 

June  29,  1937 

April 

15, 

1939 

G.  E.  Yancey 

Dec.  31,  1937 

April 

15, 

1939 

James  Buffington 

May  16,  1939 

April 

15, 

1943 
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In  reading  the  above  appointments  It  will  be  noticed  that 
James  Buffington,  the  present  incumbent,  was  appointed  on 
May  16,  1959,  for  a tern  expiring  April  15,  1943.  The 
question  then  is:  "In  case  of  a vacancy  at  the  present 
time,  should  the  appointment  be  made  for  the  unexpired 
terra  or  for  a term  of  four  years?"  The  statutes  on  this 
question  are  unambiguous.  The  original  act,  Laws  of  1913, 
page  356,  Section  14622,  R.  3.  Ido.  1939  and  Section  4 of 
the  grain  and  warehouse  act.  Laws  of  Missouri,  1941,  page 
373,  specifically  provide;  "Any  vacancy  occurring  by  re- 
moval, resignation  or  death,  shall,  by  and  with  the  consent 
of  the  Senate  be  filled  by  the  governor  for  the  unexpired 
term." 


C OHC  LI)  3 1 OH. 


In  view  of  the  above  authorities  it  is  the  opinion  of 
this  department  that  the  Governor  of  the  State  of  Missouri 
at  this  time  should  not  appoint  a Comrniss loner  -under  the 
provisions  of  Section  4,  page  375  of  the  Law3  of  Missouri 
for  1941,  and  it  Is  fur tiier  the  opinion  of  tlii3  department 
that  the  C ornm.1 s s 1 one r duly  appointed  under  Section  14622, 

R.  S.  Mo.  1939,  and  who  was  appointed  on  May  16th,  1939, 
shall  continue  in  office  under  such  appointment  until  April 
15th,  1943. 

k 

It  Is  further  the  opinion  of  this  department  that  if 
any  vacancy  occurs  by  removal,  resignation  or  death  it  shall 
be  filled  for  the  unexpired  term  with  the  consent  of  the 
Senate  by  the  Governor. 


Respectfully  s ub mi 1 1 e d , 


APPROVED; 


W.  J.  BURKE 


LAWLLHCE  L.  BRADLEY 

Assistant  Attomeys-General 

RQtf  llcKITTRldK 
Attorney- General 
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GOVERNOR:  Writs  directing  election  to  fill  vacancies  in 

House  of  Representatives  in  Jackson  County,  Mis- 
souri, under  Sections  12860,  and  12861,  R.  S. 
Missouri,  1939*  should  be  directed  to  the  Board 
of  Election  Commissioners  instead  of  the  sheriff. 


October  29,  1941 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 


The  Attorney  General  acknowledges  receipt  of  your 
letter  of  October  28,  1941,  wherein  you  request  an  opinion 
on  the  procedure  to  be  followed  in  filling  certain 
vacancies  in  the  Sixty-first  General  Assembly  from 
Jackson  County,  Missouri.  Your  letter  is  as  follows: 

"The  resignation  of  Honorable  Samuel 
C.  Hayden  as' a member  of  the  House  of 
Representatives  of  the  6lst  General 
Assembly  from  the  Ninth  Legislative 
District,  Jackson  County,  and  the 
resignation  of  Honorable  Samuel  T. 

Cross  as  a member  of  the  House  of 
Representatives  of  the  6lst  General 
Assembly  from  the  Sixth  Legislative 
District  of  Jackson  County,  have  been 
received  by  me. 

"Section  12859  of  the  1939  Revised 
Statutes  of  Missouri  provides  that 
whenever  the  governor  shall  receive 
any  resignation  he  shall,  without 
delay,  issue  a writ  of  election  to 
supply  such  vacancy.  Section  12861  of 
the  1939  Revised  Statutes  of  Missouri 
refers  to  'The  sheriff  to  whom  any 
writ  of  election  shall  be  delivered 
..."  (My  emphasis).  Section  12097 
of  the  1939  Revised  Statutes  of  Mis- 
souri, which  pertains  to  the  Board  of 
Election  Commissioners  in  all  cities 


Hon.  Forrest  C.  Donnell 


(2) 


October  29,  1941 


of  this  state  now  having  or  which 
hereafter  may  have  three  hundred 
thousand  inhabitants  and  not  over 
seven  thousand  inhabitants,  provides 
that  said  board  of  election  commis- 
sioners shall  'have  charge  of  and  make 
provisions  for  all  elections,  general, 
special,  local,  municipal,  state, 
county,  all  primaries,  and  of  all 
other  of  every  description,  to  be 
held  in  such  city  or  any  part  thereof, 
at  any  time. 1 

"An  opinion  from  your  office  is  re- 
quested on  the  following  question: 

Should  the  writs  of  election  to  supply 
the  vacancies  in  the  Sixth  and  Ninth 
Legislative  Districts,  Jackson  County, 
be  directed  to  the  Sheriff  of  Jackson 
County,  Missouri,  or  should  said  writs 
be  directed  to  the  Board  of  Election 
Commissioners  of  Kansas  City?" 

Sections  12858  to  12862,  R.  S.  Missouri,  1939*  have 
never  received  any  judicial  construction  by  any  of  our 
courts.  They  appear  to  be  statutes  dealing  only  with  a 
particular  object  relating  to  vacancies  in  the  House  of 
Representatives  and  the  Senate. 

In  determining  the  apparent  conflict  between  the  two 
statutes  which  you  point  out,  we  are  herewith  quoting  the 
pertinent  sections.  Section  12860,  R.  S.  Missouri,  1939* 
is  as  follows: 

"When  any  vacancy  shall  happen  in  the 
senate,  for  a district  composed  of  more 
than  one  county,  the  writ  of  election 
shall  be  directed  to  the  sheriff  of  the 
county  first  named  in  the  law  establish- 
ing the  district;  and  when  such  vacancy 
shall  happen  in  a senatorial  district, 
which  shall  have  been  divided  or  altered 
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after  the  general  election  next 
preceding  the  occurrence  of  such 
vacancy,  the  writ  of  election  shall 
be  directed  to  the  sheriff  of  the 
county  first  named  in  such  old  dis- 
trict; and  when  any  vacancy  shall 
happen  in  either  house,  for  any 
county  which  shall  have  been  divided 
after  the  general  election  next  pre- 
ceding the  occurence  of  such  vacancy, 
the  writ  of  election  shall  be  directed 
to  the  sheriff  of  the  old  county." 

Section  12861,  R.  S.  Missouri,  1939,  is  as  follows: 

"The  sheriff  to  whom  any  writ  of 
election  shall  be  delivered  shall 
cause  the  election  to  supply  such 
vacancy  to  be  held  within  the  limits 
composing  the  county  or  district  at  the 
time  of  the  next  preceding  general 
election,  and  shall  issue  his  procla- 
mation or  notice  for  holding  the  elec- 
tion accordingly,  and  transmit  a copy 
thereof,  together  with  a copy  of  the 
writ,  to  the  sheriff  of  each  of  the 
counties  within  which  any  part  of  such 
old  county  or  district  may  lie,  who 
shall  cause  copies  of  such  notice 
to  be  put  up,  and  the  election  to  be  held 
accordingly,  in  such  parts  of  their 
respective  counties  as  composed  a part 
of  the  old  county  or  district  for  which 
the  election  is  to  be  held,  at  the  last 
preceding  general  election;  and  the 
returns  shall  be  made  and  the  certificate 
of  election  granted  in  all  things  as  if 
no  division  had  taken  place." 


The  statute  relating  to  the  Board  of  Election  Com- 
missioners in  cities  of  three  hundred  thousand  to  seven 
hundred  thousand  inhabitants,  being  Section  12097,  R.  S. 
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Missouri, 
which  are 
quote  the 


OO 


1939 > is  voluminous  and  contains  many  matters 
not  pertinent  to  your  question.  We  herewith 
portion  which  we  deem  relevant: 

"*  * * upon  the  appointment  of  such 
commissioners,  the  county  clerk  of 
the  county  in  which  such  city  is 
situated,  and  the  board  of  election 
commissioners  or  other  custodians  of 
said  property  shall,  upon  demand, 
turn  over  to  such  board  of  election 
commissioners  all  registry  books, 
poll  books,  tally  sheets  and  ballot 
boxes,  heretofore  used,  and  all  other 
books,  forms,  blanks,  stationery  and 
property  of  every  description  in  any 
way  relating  to  registration  or  elec- 
tion, or  the  holding  of  elections,  with- 
in said  city.  Said  board  of  election 
commissioners  shall  make  all  necessary 
rules  and  regulations,  not  inconsistent 
with  this  article,  with  reference  to  the 
registration  of  voters  and  the  conduct 
of  elections;  and  shall  have  charge  of 
and  make  provisions  for  all  elections, 
general,  special,  local,  municipal,  state, 
county,  all  primaries,  and  of  all  other 
of  every  description,  to  beheld  in  such 
city  or  any  part  thereof,  at  any  time. 

The  board,  in  addition  to  the  other 
powers  expressed  in  this  article,  shall 
have  full  power  and  authority  to  direct 
judges  and  clerks  as  to  their  duties  in 
relation  to  election  and  the  laws  relating 
thereto  and  to  compel  compliance  there- 
with; and  two  of  the  commissioners  of 
opposite  political  parties  shall  have 
the  power  on  any  day  of  election,  to 
remove  any  judge  or  clerk,  who,  in  their 
opinion,  is  failing  to  perform  his  duty; 
and  in  the  event  of  such  removal,  the 
commissioner  or  commissioners  of  the 
political  party  represented  by  the  removed 
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person  shall  replace  him  with  a 
judge  or  clerk  or  deputy  commission- 
er belonging  to  such  party.  * * * *" 

Chapter  76  of  Article  23,  R.  S.  Missouri,  1939, 
which  deals  with  the  registration  and  holding  of  elections 
in  cities  of  three  hundred  thousand  to  seven  hundred  thou- 
sand inhabitants,  was  passed  by  the  Legislature  in  1937, 
page  294.  The  sections  heretofore  referred  to,  dealing 
with  vacancies  in  the  General  Assembly,  have  been  live 
statutes  in  our  State  for  more  than  thirty  years. 

We  approach  your  question  from  the  standpoint  of 
the  rule  that  a later  statute  operates  as  a repeal  by 
implication  of  an  earlier  one  when  there  is  a total 
repugnancy  between  the  statutes.  Graves  v.  Little  Tarkio 
Drainage  District,  134  S.  W.  (2d)  70. 

We  think  the  rule  as  given  in  the  decision  of  Young 
v.  Greene  County,  119  S.  W.  (2d)  369,  is  applicable  to 
the  effect  that  when  two  statutes  deal  with  the  same  subject 
matter  inconsistent  with  each  other  so  they  both  become 
operative,  the  later  act  will  be  regarded  as  a substitute 
for  the  earlier  one  and  will  operate  as  a repeal  thereof, 
although  it  contains  no  express  repealing  clause. 

We  deem  the  two  statutes  in  question  wholly  incon- 
sistent with  each  other  insofar  as  holding  an  election 
to  fill  vacancies  in  Jackson  County  in  the  General  Assembly. 
A review  of  certain  statutes  in  Article  23,  Chapter  76, 
will  suffice  as  proof  of  this  statement. 

By  the  terms  of  Section  12096,  R.  S.  Missouri,  1939, 
we  glean  a clear  intention  on  the  part  of  the  Legislature, 
that  Chapter  76  of  Article  23  shall  prevail  in  the  holding 
of  every  election  in  cities  of  three  hundred  thousand  to 
seven  hundred  thousand  inhabitants  because  said  section 
contains  the  statement,  "and  the  registration  of  voters 
and  the  conduct  of  elections  held  in  such  cities  shall  be 
governed  by  the  provisions  of  this  article  and  be  subject 
to  the  general  election  laws  of  this  state,  so  far  as  the 
same  are  not  inconsistent  or  in  conflict  herewith." 
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Section  12110,  R.  S.  Missouri,  1939#  refers  to 
the  duty  of  the  board  of  election  commissioners  to  give 
ten  days1  notice,  in  two  daily  newspapers  of  the  city,  of 
the  time  and  place  of  the  election  in  each  precinct. of 
the  city.  In  addition.  Section  12194  of  the  same  article 
and  chapter,  provides  specifically  that  all  laws  and 
parts  of  laws  in  so  far  as  they  are  inconsistent  with  the 
provisions  of  this  article  are  hereby  repealed.  Referring 
to  Section  12097#  a portion  of  which  is  quoted  supra,  it 
is  provided  that  the  county  clerk  of  the  county  shall 
turn  over  to  the  board  of  election  commissioners  all 
registry  books,  poll  books,  tally  sheets  and  ballot  boxes 
and  all  other  forms  and  blanks  in  any  way  relating  to 
registration  and  election,  and  the  section  further  pro- 
vides that  the  board  of  election  commissioners  shall 
have  charge  of  and  make  provisions  for  all  elections, 
general,  special,  local,  municipal,  state,  county  and  all 
other  of  every  description  to  be  held  in  such  city  or 
any  part  thereof,  at  any  time. 

It  has  been  held  by  the  courts,  and  by  the  provisions 
of  certain  statutes,  that  all  duties  relating  to  elections 
formerly  carried  out  by  the  county  clerk,  when  statutes  in 
the  past  referred  to  county  clerk,  are  to  be  conducted  by 
the  board  of  election  commissioners  in  cities  and  counties 
having  registration. 


CONCLUSION 


We  are  of  the  opinion  that,  in  construing  your  duties 
under  Sections  12860  and  12861,  R.  S.  Missouri,  1939#  in 
so  far  as  issuing  writs  for  the  filling  of  vacancies  in 
the  House  of  Representatives  of  the  Sixty-first  General 
Assembly,  you  should  issue  said  writ  or  writs  to  the  board 
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of  election  commissioners  of  Kansas  City,  directing  them 
to  conduct  the  election  In  all  matters  Instead  of  the 
sheriff  of  Jackson  County,  Missouri. 

Respectfully  submitted. 


OLLIVER  ¥ . NOLEN 
Assistant  Attorney  General 


APPROVED : 


VANE  C.  THURLO 
(Acting)  Attorney  General 


OFFICERS:  -Notary  Public  - An  employee  of  the  Marine  Hospital 
of  Kirkwood,  Mo.,  may  be  a notary  public;  (2)  the 
powers  of  a notary  public  terminate  at  the  expira- 
tion date  of  his  commission;  (3)  a person  may 
only  be  commissioned  for  the  county  in  which  he 
resides  and  he  shall  have  power  to  transact  his 
official  business  in  such  county  and  all  adjoining 
counties  thereto.  


November  10,  1941 


Hon.  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


FILE, 


are  in  receipt  of  your  letter  of  November  4, 
1941,  which  reads  as  follows: 

"Enclosed  herewith  is  a eopy  of  letter 
Of  November  3,  1941  from  G.  M.  Forbes, 

385  Couch  Ave . , Kirkwood,  Missouri.  I 
hand  said  copy  to  you  with  the  request 
that  you  provide  me  with  your  opinion 
on  the  questions  raised  by  Mr.  Forbes 
in  said  letter. " 


The  eopy  of  the  letter  to  which  you  refer  in  your  request 

roads  as  follows: 


HI  have  held  a Commission  as  a Notary 
Public  in  the  City  of  Sfc.  Louis  for 
the  past  4 years.  My  commission  will 
expire  on  the  13th  day  of  December, 
1941  and  X anticipate  renewing  same. 

"However,  on  the  application  for  the 
commission,  1 note  the  phrase  *1  am 
not  holding  an  office  of  profit  under 
the  United  States , 1 I am  at  present 
employed  by  the  Marine  Hospital  in 
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Kirkwood  e&id  am  wondering  if  this 
position  vlili  inter!' ere  with  my  hold- 
ing  a Notary  Commission  for  the  coming 
four  years,  as  I am  an  employee  of  the 
United  States  Government  under  Civil 
Service  regulations*  I have  the  consent 
of  the  Conpiandlng  officer  to  renew  my 
commission,  if  I desire  to  do  so. 

"I  would  also  like  to  inquire  about  the 
status  of  any  residence  and  commission 
at  this  tilrae,  I now  hold  a commission 
for  the  City  of  St.  Louis.  Since  my 
appointment  as  a Notary  I have  moved 
to  St.  Louis  County  and  would  like  my 
Commission  to  be  granted  for  the  County 
instead  of  the  City  of  St*  Louis  (it 
is  my  understanding  I could  also  notarise 
signatures  of  residents  of  the  City  of 
St*  Louis  also.)  Will  it  be  necessary 
for  me  to  file  an  application  forthe 
appointment  in  the  County  or  will  it  be 
called  a Renewal  of  my  application  and 
be  made  to  apply  to  St.  Louis  County,* 


Article  XIV,  Section  4,  of  the  Missouri  Constitution 
provide** 


“Ho  person  holding  an  office  of  pro- 
fit under  the  Uni ted  States  shall, 
during  his  continuance  in  such  office, 
hold  any  office  of  profit  under  this 
State." 


Section  13360  K.  £•  Mo,,  1939,  provides  how  notaries 
are  appointed,  their  term  of  office  and  qualifications. 
Said  Section  reads  as  follows: 
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"The  governor  shall  appoint  and  com- 
mission In  each  county  and  incorporated 
city  in  this  state*  as  occasion  may  re- 
quire, a notary  public  or  notaries  public, 
who  may  perform  all  the  duties  of  such 
office  in  the  county  for  which  such  notary 
la  appointed  and  in  adjoining  counties* 

Each  such  notary  shall  hold  office  for 
four  years*  but  no  person  shall  be  ap- 
pointed who  has  not  attained  the  age  of 
twenty-one  years,  and  who  is  not  a citi- 
zen of  the  United  States  and  of  this  state* 
It  shall  be  the  duty  of  every  such  notary 
when  he  performs  an  official  act  outside 
his  or  her  own  county  to  state  in  his  or 
her  certificate  that  the  county  in  which 
such  act  Is  performed  adjoins  the  county 
within  and  for  which  he  was  appointed  and 
commissioned," 


Douer  on  John’s  American  Notary,  (4  ed. } page  1,  para- 
graph 1,  defines  a "notary"  in  the  following  manner: 


"A  notary  or  notary  public  is  an  officer 
appointed  by  the  executive  or  other  ap- 
pointing power  under  the  laws  of  different 
states,  having  power  generally  to  attest 
writings  for  the  purpose  of  establishing 
their  authenticity,  to  aominister  oaths, 
and  to  perform  similar  duties*" 


Page  3,  paragraph  3,  of  the  same  work,  has  this  to 

3a j of  notaries  in  the  United  States: 


"In  the  United  States,  notaries  are 
state  officers,  usually  appointed  by 
the  governor.  ■»  -;s-  -a  " 
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What  la  an  office  of  profit  is  well  settled  by  reason 
and  authority*  Mechem  on  Public  Officers,  Section  13,  Page 
10,  states* 


"An  office  to  which  salary,  compensation 
or  fees  are  attached,  is  a lucrative  office, 
or,  as  it  is  frequently  called,  an  office 
of  profit*  The  amount  of  the  salary  or 
compensation  attached  is  not  material* 

The  amount  attached  is  supposed  to  be  an 
adequate  compensation  and  fixes  the  charac- 
ter of  thd  office  as  a lucrative  one,  or 
an  office  -of  profit.” 


In  view  of  the  {above,  we  are  of  the  opinion  that  a 
notary  public  holds  [an  office  of  profit  under  this  state* 

The  question  that  must  now  be  determined  is,  whether  a 
stenographer  in  the  employ  of  the  Home  Owners1  Loan  Corpo~ 
ration  holds  an  office  of  profit  under  the  United  States* 

22  Ruling  Case  Law,  'Section  12,  Page  380,  distinguishes  <if  > 
between  a public  office  and  a public  employment,  as  follows: 


“It  is  sometimes  said  that  an  office  is 
a public  charge  or  employment,  but  it 
frequently  becomes  necessary  to  Distinguish 
between  a public  office  and  a public  em- 
ployment* The  term  ’employment*  is  the  more 
comprehensive,  and  while  an  office  is  an 
employment,  it  does  not  follow  that  an  em- 
ployment is  an  office*  Thus,  when  an  em- 
ployment is  a continuing  one,  which  is 
defined  by  rules  prescribed  by  law,  and 
not  by  contract,  such  an  employment  Is  an 
office,  and  the  person  who  performs  It  is 
an  officer*  *'.L 

" ■>  * * But  on  the  whole  an  officer 

is  distinguished  from  the  employee  in 
the  greater  importance,  dignity,  and 
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independence  of  his  position,  in  being 
required  to  take  an  official  oath, . and 
perhaps  to  give  an  official  bond,  in 
the  more  enduring  tenure,  and  in  the  fact 
that  the  duties  of  the  position  are  pre- 
scribed by  law.  Furthermore,  a mere 
employee  does  not  have  the  duties  or  re- 
sponsibilities of  a public  officer. 


"It  may  be  stated  as  a general  rule 
that  a position  is  a public  office 
when  it  Is  created  by  law,  with  duties 
cast  on  the  incumbent  which  involve 
an  exercise  of  some  portion  of  the 
sovereign  power  and  in  the  performance 
of  which  the  public  is  concerned,  and 
which  also  are  continuing  in  their 
nature  and  not  occasional  or  Intermittent; 
while  a public  employment,  on  the  other 
hand,  is  a position  which  lacks  one  or 
more  of  these  elements,  w " 


Section  18,  page  384,  of  the  same  volume,  makes 
the  following  distinction  between  an  officer  of  the  Federal 
Government  and  a mere  employee* 


"Under  the  constitution  of  the  United 
States  in  order  to  constitute  a person 
an  officer  of  the  Federal  Government  as 
distinguished  from  a mere  employee,  he 
must  hold  his  place  either  by  virtue 
of  an  appointment  ox’  the  President, 
or  of  one  of  the  court,  or  of  a head  of 
a department  authorized  by  law  to  make 
such  appointment..  Thus,  a clerk  ap- 
pointed by  the  Secretary  of  the  Treasury, 
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who  is  a head  of  such,  a department, 
ia  a public  officer,  and  the  same  is 
true  of  an  engineer  in  the  naval  ser- 
vice appointed  by  the  Secretary  of  the 
Navy,  But  the  commissioner  of  pensions 
is  not  the  head  of  a department  such  as 
is  authorized  to  appoint  officers,  and 
therefore  a surgeon  appointed  by  him  has 
been  held  not  to  be  a public  officer. 

And  where  there  is  no  statute  authorizing  the 
Secretary  of  the  Navy  to  appoint  a paymaster's 
clerk,  nor  any  act  requiring  his  approval 
of  such  an  appointment,  and  the  regulations 
of  the  navy  do  not  require  any  3uch  appoint- 
ment or  approval,  a paymaster's  clerk  la  not 
an  officer  of  the  United  States,  Again, 
the  merchant  appraisers  appointed  as  umpires 
in  cases  of  dispute  on  the  value  of  imported 
goods  subject  to  customs  duties  cannot  be 
considered  as  public  officers,  especially 
in  view  of  the  fact  that  the  original  ap- 
pointment of  one  of  them  is  made  by  the 
importer  alone,  •»  ->  # •»  w n 


In  the  case  of  Robertson  v.  Dllis  bounty,  84  3,  F, 
1097,  38  Tex.  Civ,  App.  146,  the  court  said: 


"A  'public  office'  is  the  right,  authority, 
and  duty  created  and  conferred  by  law  by 
which,  for  a given  periou,  either  fixed  . 
by  lav/  or  enduring  at  the  pleasure  of  the 
creating  power,  an  Individual  is  vested 
with  some  portion  of  the  sovereign  functions 
of  the  government  to  be  exercised  by  him 
for  the  benefit  of  the  public  (quoting  and 
adopting  definition  in  Mechem  on  Public 
Officers,  as  approved  in  himbrough  v, 
Barnett,  55  S.  VV.  120,  93  Tex.  301).  'As 
said  by  Chief  Justice  marshall,  "although 
an  office  is  an  employment,  it  does  not 
follow  that  every  employment  is  an  off ice 
Mr.  Mechem,  in  his  work  on  Public  Officers, 
says;  "The  most  important  characteristic 
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which  distinguishes  an  office  from  an 
employment  or  contract  is  that  the 
creation  and  conferring  of  an  office 
involves  a delegation  to  the  individual 
of  some  of  the  sovereign  functions  or 
government , to  be  exercised  by  him  for 
the  benefit  of  the  public ; that  some 
portion  of  the  sovereignty  of  the  country, 
either  legislative,  executive  or  judicial, 
attaches  for  the  time  being,  to  be  exer- 
cised for  the  public  benefit.  Unless  the 
powers  conferred  are  of  this  nature;,  the 
individual  is  not  a public  officer.1?*** 


In  Fekete  v,  City  of  East  St,  Louis,  145  N.  E,  693, 
the  court  stated* 


# » An  officer  of  the  United  States 

is  one  who  holds  office  by  virtue  of 
appointment  by  the  President  or  by  heads 
of  departments  authorised  to  make  appoint- 
ments, U,  S.  V,  Mouat,  124  U»  S.  303;  8 
S.  Gt.  506;  31  L.  Ed.  463,  citing  U.  S. 
v.  Germaine  99  U.  3.  508,  25  L.  Ed.  482; 

3 Cyo*  818,  * * * * * " 


The  supreme  Court  of  Missouri  in  the  case  of  Hastings 

v.  Jasper  County,  314  Mo.  1,  c.  149,  defines  a public  officer 
as  follows • 


nA  public  office  is  defined  to  be  ’the 
right,  authority  and  duty,  createa  ana 
conferred  by  law,  by  which,  for  a given 
period,  either  fixed  by  law  or  enduring 
at  the  pleasure  of  the  creating  power,  an 
individual  is  invested  with  some  portion 
of  the  sovereign  functions  of  the  govern- 
ment, to  b e exercised  by  him  for  the  benefit 
of  the  public.’  (Meohexn,  Public  Officers,  1; 
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State  ex  rel*  Walker  v*  Bus,  135  Mo. 
325.)  ■*  * -%  x -x  ** 


From  the  foregoing  authorities  it  is  the  opinion  of 
this  department  that  an  employee  of  the  Marine  Hospital 
in  Kirkwood,  Missouri,  is  not  an  officeholder  for  profit 
of  the  United  States-,  but  is  merely  an  employee  and 
therefore  is  not  disqualified  by  reason  of  the  provisions 
of  Article  XIV,  Section  4 of  the  Constitution  of,;  Missouri 
fron  holding  the  office  of  notary  public  in  this  ptate. 

Mow  turning  to  the  second  question  set  forth  in  the  opinion 
request  namely:  Will  it  be  necessary  for  Mr.  G.|  M.  Forbes 
to  file  a new  application  for  the  appointment  oft  notary 
public  Instead  of  a renewal  of  his  present  appointment; 
and,  thirdly:  Shall  he  be  appointed  for  St.  Louis  County, 
his  now  present  residence.  Instead  of  St.  Louis  City,  as 
Is  provided  in  his  present  commission? 

Mow  turning  to  your  second  question,  the  Court  in 
the  case  of  State  Ex  Inf.  v.  Williams,  222  Mo.  268,  said,  - 
at  1.  c.  277: 


-x  Where  the  law  creates  an  office 
and  prescribes  the  length  of  the  term, with 
no  date  fixed  for  the  beginning  or  ending 
of  ' such  term,  and  designates  the  power  which 
is  vested  to  fill  such  office  by  appointment, 
it  necessarily  follows  that  the  appointive 
power  has  the  right  to  fix  not  only  the 
commencement  of  the  term,  but  as  well  tbe 
end  thereof.  # * x " 


It  will  be  noted  from  the  readon  of  Section  13360,  supra, 
that  the  said  Lection  provides:  "Sach  such  notary  shall 
hold  office  for  four  years.".  Therefore,  it  is  our  opinion 
that  a notary  public's  commission  must  terminate  immediately 
upon  the  expiration  date  fixed  in  said  commission  by  the 
Governor,  which,  in  any  event  will  not  be  for  a period 
longer  than  four  years  from  the  commencement  thereof. 
Whereupon,  if  such  application  is  satisfactory  the  Governor 
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shall  appoint  and  commission  him  for  a period  of  four 
years  from  the  date  of  the  issuance  of  the  commission,  and 
it  will  of  course  be  necessary  for  Ah*,  Forbes  to  make  the 
necessary  oath  and  furnish  satisfactory  bond  as  is  pro- 
vided by  Section  13364  R,  B.  Missouri,  1939,  which  Section 
we  do  not  copy  herein  for  the  sake  of  brevity. 

Now  turning  to  the  third  question  we  call  attention 
to  the  case  of  Silver  v,  S.  C.  St.  L.  & C,  Ry»,  Co.,  21 
Mo.  App,  5,  1,  c»  9,  wherein  the  Court  said: 


" # ->  Under  our  statute  a notary 

public  can  only  transact  his  official 
business  in  the  county  for  which  he  was 
appointed  and  in  which  he  resides.  Sec- 
tion 2123,  Revised  Statutes,  authorizes 
depositions  to  be  taken  without  this 
state  by  a notary  public  ’within  the 
government  where  the  witness  may  be  found. * 
We  are  informed  by  defendant's  counsel  that 
in  Illinois  a notary  public  may  execute 
the  duties  of  his  office  in  any  part  of 
the  state,  30  long  as  his  residence  is  in 
the  county  of  his  appointment.  There  was 
no  evidence,  however,  of  this  at  the 
trial.  The  statute  of  Illinois  was  not 
introduced.  There  is  no  presumption  to 
be  entertained  as  to  what  her  statutes 
are.  In  those  states  formerly  subject 
to  the  common  law  of  England  the  presump- 
tion here  would  be  that  the  common  law 
is  in  force  there.  But  as  Illinois  was 
a part  of  the  Louisiana  purchase  and  was 
never  subject  to  the  common  law  of  England, 
such  presumption  would  not  obtain  in  matters 
where  hie  common  law  was  anplicable.  There 
being  no  proof  of  the  Illinois  statute, 
and  there  being  no  presumption  as  to  what 
her  law  is,  we  hold  our  own  statute  as  to 
the  powers  of  the  notary  applicable.  Crone 
v.  Dawson  (19  Mo.  App.  214),  and  White  v. 
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Chaney  (20  Mo.  App.  389).  Our  statute 
saying  the  deposition  may  be  taken  by 
any  notary  *within  the  government  where 
the  witness  may  be  found, ' I think,  means 
any  notary  within  the  government,  who  is 
qualified  and  entitled  to  act,  at  the 
place  where  the  witness  may  be  found*  In 
this  state,  as  before  said,  he  would  only 
be  qualified  to  act  in  the  county  of  his 
appointment . " 


Under  this  statute  a notary  public  can  only  transact 
his  official  business  in  the  county  for  which  he  was 
appointed  and  in  which  he  resides.  It  will  be  noted 
from  observing  this  case  that  this  opinion  was  rendered 
February  15,  1886  and  since  that  time  Section  13360,  supra, 
has  been  amended,  through  the  repeal  of  the  old  Section 
and  an  re-enactment  of  the  present  Section  (See  Laws  1919, 
Page  607),  The  material  difference  between  Section  10360, 
supra,  and  Section  2123  set  forth  in  the  silver  opinion, 
supra,  is  that  the  present  Section  provides:  ,rA  notary 
public  or  notaries  public,  who  may  perform  alii  the  duties 
of  such  office  in  the  county  for  which  such  notary  is 
appointed  and  in  adjoining  counties."  In  other  words, 
the  law  has  been  broadened  to  give  a notary  public  the 
power  to  notarize  Instruments  In  adjoining-  counties  to 
the  one  for  which  such  notary  Is  appointed  by  the  Gover- 
nor, and  under  the  authority  of.  the  silver  case,  such 
notary  must  reside  in  the  county  for  which  he  is  ap- 
pointed and  commissioned  by  the  Governor* 

Therefore,  Hr*  Forbes  should  make  application  for 
a notary  commission  for  at*  .uouis  county,  that  being  the 
county  in  which  he  resides*  and  will'  have  authority, 
when  commissioned  and  duly  qualified  to  transact  his 
official  business  I-,  such  county  and  all  adjoining  coun- 
ties thereto* 


CONCLUSION. 

We  are  of  the  opinion  that  an  employee  of  the  Marine 
Hospital  in  Kirkwood,  Missouri,  may  be  commissioned  as 
a notary  public  and  that  3uch  employment  i3  not  an  office 
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of  profit  as  prohibited  by  Article  XIV,  Section  4, 
of  the  Missouri  Constitution. 

Secondly,  we  are  of  the  opinion  that  on  the  expira- 
tion of  a notary  public's  commission  that  all  the  powers 
and  duties  of  the  notary  public  cease  and  it  is  incumbent 
upon  a person  desiring  to  be  a notary  public  to  file  a 
new  application  and  receive  a new  commission  and  again  f 
make  the  oath  and  furnish  the  bond  as  is  provided  in  Sec- 
tion 13364  R.  S.  Missouri,  1939. 

Thirdly,  we  are  of  the  opinion  that  a person  apply- 
ing for  a notary  public’s  commission  may  only  be  com- 
missioned for  the  county  in  which  he  resides  and  after 
receiving  such  commission  and  having  fully  qualified  may 
transact  his  official  business  in  such  county  and  all 
adjoining  counties  thereto  or  in  this  particular  case  the 
City  of  St*  Louis,  likewise. 


Respectfully  submitted 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED: 


V A i'i  lii  0 * ihURLO 

(Acting)  Attorney-General 
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STATE  PURCHASING  AGENT  - State  Purchasing  Agent  may  permit  emergency  \ 
(Emergency  Purchases)  purchases  to  he  made  hy  a state  department 

without  soliciting  competitive  bids  therefor. 
State  Purchasing  Agent  by  rule  or  regulation 
may  determine  what  is  an  emergency  within  the 
meaning  of  the  Act, 


December  5,  1941 


honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell s 


This  is  in  response  to  your  telephone  conversation 
concerning  a purchase  of  eggs  by  the  Department  of  Penal 
Institutions,  which  department  wishes  to  make  this  pur- 
chase without  complying  with  the  provisions  of  Section 
14591  R.  S.  Mo.,  1959.  This  statute  requires  such  pur- 
chases to  be  made  on  competitive  bids.  The  following  are 
the  facts  which  are  submitted  by  the  Department  of  Penal 
Institutions  relating  to  this  transaction* 


"Relative  to  our  conversation  of  this 
afternoon  concerning  eggs  to  be  pur- 
chased from  Armour  and  Company,  Kansas 
City,  Missouri. 

"Shortly  after  noon,  Mr.  L.  J,  O’Brien, 
of  the  contract  department  of  Armour  & 
Company,  called  me  to  tell  me  he  had  avail- 
able one  hundred  (100)  cases  eggs,  candled, 
current  receipts,  at  the  same  price  as  was 
paid  on  our  last  order  placed  with  his 
company.  This  order  was  Purchase  Order 
No.  75916-X,  covered  three  hundred  (300) 
cases  of  eggs  as  specified,  at  a price 
of  (40.78  per  case. 

"On  contacting  Mr,  Price  of  the  State 
Purchasing  Office  I was  informed  it 
would  be  impossible  to  proceed  with 
the  purchase  of  these  eggs,  even  though 
Mr.  Price  informed  me  he  had  just  con- 
tracted for  eggs  at  a price  in  excess 
of  (41.00  per  case." 
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Under  Section  14593  R,  S,  Mo.,  1939,  the  Purchasing 
Agent  may  authorise  "emergency  purchases'"  direct  by  any 
department.  This  Section  is  as  follows! 


"The  purchasing  agent  shall  have  power 
to  authorize  any  department  to  purchase 
direct  any  supplies  of  a technical  nature 
which  in  his  judgment  can  best  be  pur- 
chased direct  by  such  department.  He 
shall  also  have  power  to  authorize  emer- 
gency pur chases  direct  by  any  department. 
He  shall  prescribe  rules  under  which 
such  direct  purchases  shall  be  made.  All 
such  direct  purchases  shall  be  reported 
immediately  to  the  purchasing  agent  to- 
gether with  all  bids  received  and  prices 
paid." 


By  this  Section  we  think  that  the  necessity  for  the  soli- 
citing of  bids  is  dispensed  with  in  case  of  an  emergency 
purchase,  because  the  purpose  for  which  this  provision 
was  written  into  this  Act  is  to  make  a purchase  on  short 
notice  and  without  delay.  It  will  be  noted,  however, 
that  this  Seotion  requires  the  department  to  report  im- 
mediately to  the  Purchasing  Agent  all  bids  received  and 
the  price  paid.  Under  the  foregoing  Section  we  think 
that  the  Purchasing  Agent  by  a rule  or  regulation  may 
prescribe  when  an  emergency  exists  and  also  how  such 
purchases  shall  be  made.  In  support  of  this  statement 
we  are  enclosing  a copy  of  an  opinion  directed  to  Hon, 
George  C.  Johnson,  State  Purchasing  Agent,  dated  August 
28,  1933, 

On  the  question  of  what  is  an  emergency  we  submit 
that  that  would  be  a question  of  fact.  However,  we  find 
that  the  Kansas  City  Court  of  Appeals  in  the  case  of 
Malian  v.  Water  Commissioners,  144  Mo.  App.f 104,  1.  c. 
110,  defined  this  term  as  follows* 
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" # # That  word  signifies  some 

sudden  or  unexpected  neceasITty  re- 
quiring immediate,  or,  at  leasts 
quick  "action , whereas  tEe  meter  sup- 
piles,  were  obtained  without  the 
presence  of  such  a situation.  They 
were  known  to  be  in  constant  demand 
and  were  needed,  with  approximately 
correct  knowledge  in  advance  in 
what  quantity.  # # * " (Under- 

scoring ours.) 


And,  in  Bighaxn  v.  Lde  County,  185  So,  818,  the  Supreme 
Court  of  Mississippi!  quoted  the  following  definitions  of 
the  words  "emergency11  and  "exigency”,  1.  e.  820* 

\ 

” # # *•  In  2 Words  and  Phrases,  Second 

Series,  p,  255,  emergency  is  defined  as, 

•An  event  or  occasional  combination  of 
circumstances  calling  for  immediate  ac- 
tion, pressing  necessity,  a sudden  or 
unexpected  happening,  exigency. * Citing 
oases,  ’The  word  "emergency"  is  defined 
in  Gent.  Diet,  as  follows s "A  sudden 
or  unexpected  happening}  an  unforeseen 
occurence  or  condition}  specifically,  a 
.perplexing  contingency  or  complication 
of  circumstances*  A sudden  or  unexpected 
occasion  for  action}  exigency}  pressing 
necessity* Citing  cases*  *The  word 
"emergency”  signifies  some  sudden  or 
unexpected  necessity,  requiring  im- 
mediate or  at  least  quick  action*1  # 

it  it  " 


Also,  in  the  case  of  Good  Roads  Machinery  Co*  of 
Hew  England  v.  United  States,  19  F.  Supp.  652,  the 
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Federal  District  Court  of  the  listrict  of  Massachusetts, 
at  1.  c.  654,  in  discussing  the  term  "public  exigency” 
said: 


"A  ’public  exigency'  demanding  im- 
mediate delivery,  as  referred  to  in 
the  statute,  is  a sudden  and  unex- 
pected happening;  an  unforeseen  oc- 
currence or  condition;  a perplexing 
contingency  or  complication  of  circum- 
stances; or  a sudden  or  unexpected  oc- 
casion for  action,  (cases  cited)  «■" 


In  the  case  of  West  Virginia  Coal  Co,  of  Missouri 
v.  City  of  St.  Louis,  25  3.  W,  (2d)  466,  the  Supreme  Court 
of  this  State  had  before  it  the  question  of  the  authority 
of  the  City  of  St.  Louis  to  make  coal  purchases  without 
complying  with  the  charter  requiring  the  solicitation  of 
competitive  bids.  In  this  case,  at  1.  c.  469,  it  would 
seem  that  the  Board  of  Standardization  was  authorized 
to  determine  whether  or  not  there  was  an  emergency.  The 
Court  said: 


" * Under  the  provision  of  the 

charter,  the  determination  of  an 
emergency  by  the  board  of  standardiza- 
tion was  a prerequisite  to  the  right 
to  purchase  in  the  amount  here  in 
question,  without  advertising  for 
proposals.  # " 


We  think  that  the  statute  authorizing  the  Purchasing  Agent 
to  make  rules  and  regulations  pertaining  to  emergency  pur- 
chases would  be  analogous  to  the  charter  authorizing  the 
Board  of  Ctandardization  to  determine  whether  or  not  an 
emergency  existed. 


Honorable  Forrest  G*  Donnell  (§}  December  5,  1941 


CONCLUSION 


It  is  the  opinion  of  this  Department  that;  where 
an  emergency  exists*  and  the  Purchasing  Agent  so  finds* 
he  may  authorise  a state  department  to  purchase  direct 
under  such  rules  and  regulations  as  he  may  prescribe 
without  advertising  for  bids  and  without  posting  a 
notice  of  the  proposed  purohaee  on  a bulletin  board  in 
his  office,  as  is  required  by  Section  14591  R»  S*  Mo*, 
1939* 

It  is  further  the  opinion  of  this  Department  that 
the  question  of  the  existence  of  an  emergency  Is  one  of 
fact  in  each  particular  case,  which  should  be  determined 
by  the  State  Purchasing  Agent* 


Respectfully  submitted 


TYRE  W4  BURTON 

Assistant  Attorney  General 


APPROVED* • 


VANE  G*  THURLO 
(Acting)  Attorney  General 
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OFFICERS : 
QUALIFICATIONS : 
DEPUTIES: 


Assistant  Prosecuting  Attorney  must 
have  same  qualifications  as  Prosecuting 
Attorney . 


January  21,  1941 


Mr*  Arthur  Duvall 
Prosecuting  Attorney 
Bataa  County 
Butler,  Missouri 


Dear  sir: 


This  ia  in  reply  to  yours  of  recant  date,  wherein 
you  request  an  official  opinion  on  the  following  state- 
ment of  facts: 


"Would  you  please  advlss  ms  as 
Prosecuting  Attorney  of  Bates 
County,  Missouri  as  to  Whether 
I have  the  right  to  appoint  as 
my  assistant  a young  man  who  has 
not  lived  in  ‘ Bates  County  a year  * 

"The  statutes  seem  to  contemplate 
that  the  assistant  shall  have  the 
same  qualifications  as  the  Prose- 
cuting Attorney,  tut  whether  this 
refers  to  the  legal  qualifications 
alone  or  the  residential  as  well  X 
am  unable  to  ascertain." 


Qualifications  of  a prosecuting  attorney  are  set 
out  In  Section  11S09,  R,  S.  Mo.  1929,  in  the  following 

language : 


"At  the  general  election  to  he  held 
in  this  state  in  the  year  A.  D* 

1880,  and  every  two  years  thereafter , 
there  shall  bs  elected  in  each  county 
of  tills  stats  a prosecuting  attorney , 
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who  shall  be  a person  learned  in 
the  law,  duly  licensed  to  practice 
as  an  attorney  at  law  in  this 
state,  and  enrolled  as  such,  at 
least  twenty-one  years  of  age , and 
who  has  been  a bona  fide  resident 
of  the  county  in  which  he  seeks 
election  for  twelve  months  next 
preceding  the  date  of  the  general 
election  at  which  he  is  a candidate 
for  such  office  and  shall  hold  his 
office  for  two  years,  and  until  his 
successor  is  elected,  commissioned 
and  qualified.” 


It  will  be  noted  that  one  of  the  qualifications 
required  under  this  section  is  that  the  Prosecuting 
Attorney  must  have  been  a resident  of  the  county  in 
which  he  seeks  election  for  twelve  months  preceding 
the  date  of  the  eleotlon. 

Section  11336,  R.  S.  Mo.  1929,  permits  the  Prose- 
cuting Attorney  to  appoint  an  assistant.  This  section 
provides  as  follows: 


"Each  prosecuting  attorney  in  this 
state  may  appoint  one  assistant 
prosecuting  attorney,  who  shall  pos- 
sess all  the  qualifications  of  a 
prosecuting  attorney,  and  be  subject 
to  all  the  liabilities  and  penalties 
for  failure  or  neglect  to  discharge 
his  duty  to  which  prosecuting  attor- 
neys are  now  or  may  hereafter  be 
made  liable  ." 


This  section  provides  that  the  assistant  shall 
possess  all  the  qualifications  required  of  the  prosecut 
ing  attorney.  It  will  be  noted  that  this  clause  says 
all  of  the  qualifications.  Said  Section  11309,  supra, 
lists  the  different  qualifications. 
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In  41  Mo.  153,  State  ex  rel.  Wingate,  Attorney- 
General,  v.  Woodson,  1,  c.  154,  the  court.  In  speaking 
of  the  power  of  the  State  to  fix  qualifications  of 
officials  said: 


"The  power  of  the  State  to  declare 
in  its  fundamental  law,  or,  when 
that  is  silent  upon  the  subject, 
by  legislative  enactment,  what  shall 
constitute  the  test  of  eligibility 
to  office,  la  as  clear  and  unquestion- 
able as  is  the  power  to  fix  the  quali- 
fications of  voters  i * * * . " 


It  would,  therefore,  seem  that  the  qualifications  as  to 
residence  must  be  met  by  the  assistant  prosecuting 
attorney  the  same  as  by  the  prosecuting  attorney. 


CONCLUSION . 


It  is,  therefore,  the  opinion  of  this  department 
that  an  assistant  prosecuting  attorney  must  have  the  same 
qualifications  as  to  residence  as  does  the  prosecuting 
attorney . 


Respectfully  submitted, 


T¥RE  W.  BURTON 
Assistant  Attorney-General 


APPROVED: 


COVELLR.  HEWITT 
(Adting)  Attorney-General 
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NEPOTISM: 


It  is  a violation  of  Section  13  of  Article  XIV 
of  the  Constitution  of  Missouri  to  appoint  a_ 
road  overseer  who  is  the  son  of  one  judge  and 
first  cousin  of  another  judge's  wife. 


February  18,  1941 


M in  regard  to  the  phone  call  that 
Judge  Wilson  had  with  you  this  after- 
noon, the  court  would  like  to  know 
about  the  employment  of  a man  as 
county  road  overseer  who  is  a son 
of  one  of  the  judges  and  a*  half  first 
cousin  to  the  presiding  judge's  wife 
and  no  relation  to  the  other  member 
of  the  court.” 


We  assume  that  you  have  in  mind  the  question  of 
nepotism  entering  the  appointment  of  the  road  overseer. 
The  duty  of  appointing  road  overseers  is  Placed  on 
the  county  court  by  Section  8516  R.  S.  Mo.  1939: 


"All  road  overseers  shall  be  appointed 
by  the  county  court  of  the  county  at  ^ 
the  February  term  of  said  court.  * * 


Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri  is  as  follows  1 


”^ny  public  officer  or  employee 
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of  this  State  or  of  any  political 
subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint 
any  person  to  r ender  service  to  the 
State  or  to  any  political  subdivision 
thereof,  and  who  shall  name  or  appoint 
to  such  service  any  relative  within 
the  fourth  degree,  either  by  consanguinity 
or  affinity,  shall  thereby  forfeit  his 
or  her  office  or  employment,” 


There  are  two  methods  of  determining  the  prohibited 
degree  which  is  designated  in  the  constitutional  section 
as  the  fourth  degree,  one  is  by  the  canon  law  and  the 
other  by  the  civil  law.  The  determination  by  each  law 

is  as  follows* 

! 

! 

t 

|M  *We  begin  at  the  common  ancestor, 
jand  reckon  downwards j and  in  what- 
ever degree  the  two  persons,  or 
the  most  remote  of  them,  is  distant 
from  the  common  ancestor,  that  is  the 
degree  in  which  they  are  said  to  be 
related.1  ‘By  the  civil  law  the  com- 
putation is  from  the  intestate  up  to 
the  common  ancestor  of  the  intestate, 
and  the  person  whose  relationship  is 
sought  after,  and  then  down  to  that 
person,  reckoning  a degree  for  each 
person,  both  ascending  and  descending.” 

In  our  interpretation  we  have  accepted  the  civil 
rules  which,  by  computing  relationships  under  the  con- 
stitutional section  herein  referred  to,  we  find  that 
any  relationship  below  first  cousinB  is  not  prohibited. 
Therefore,  if  a road  overseer  is  the  son  of  one  of  the 
judges  and  a half  first  couain  to  the  presiding  Judge* s 
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wife,  relationship  being  considered  both  by  affinity 
and  consanguinity,  we  are  of  the  opinion  that  it  would 
be  a violation  of  the  nepotism  act  for  such  appointment 
to  be  made  by  the  court.  The  decisions  referring  to 
the  nepotism  act  for  determining  violations  in  the  past 
are  State  ex  rel  v.  Hall  and  Ellis  325  Mo.  154,  State 
ex  inf*  vai  Whittle  333  Mo*  705.  In  the  decision  of 
State  ex  inf.  vs.  Ferguson  333  Mo.  1177,  the  court  held 
that  a mayor  forfeited  his  office  by  appointing  hie 
first  couriain  as  pumper  for  the  city  water  system. 


Respectfully  submitted 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED* 


COVELL  R.  HEWITT  ' 
(Acting)  Attorney  General 


OWN  *RT 


-/  TAXATION  AND  REVENUE: 
COLLECTOR: 

AUTHORITY  TO  PROPORTION 
TAXES : 


The  tax  collector  is  not  authorized, 
to  accept  proportion  o.f  taxes  where 
lands  subject  to  the  tax  are  sold  to 
the  federal  government  during  the  year 
for  which  the  taxes  are  assessed  and  levied. 


April  2,  1941 


Honorable  David  A.  Dyer 
Prosecuting  Attorney 
St.  Charles  County 
St.  Charles,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  follow- 
ing statement  of  facts: 


"A  land  owner  owning  land  located  in 
St.  Charles  County  lost  title  to  the 
same  by  virtue  of  d condemnation  pro- 
ceedings brought  by  the  United  States 
of  America  on  June  ID,  1938,  that 
being  the  date  on  which  the  federal 
Government  paid  to  the  registry  of  the 
Federal  Court  the  ©mount  of  an  award 
set  by  commissioners  as  the  value  of 
the  land  and  obtained  the  court's  order 
of  possession.  The  land  owner  filed 
exceptions  and  only  recently  has  the 
amount  of  the  final  award  been  determined. 
Being  obligated  to  present  to  the  Federal 
Government  evidence  that  all  state  and 
county  taxes  due  and  payable  are  paid 
before  he  can  take  down  his  award,  this 
landowner  recently  presented  himself  to 
Mr.  Bruns  to  pay  the  taxes  on  the  land 
for  the  year  1937  In  full  and  tendered 
an  amount  on  the  total  tax  for  the  year 
1938  equal  to  the  proportion  that  the 
period  from  January  1,  1938  to  June  15, 
1938,  bears  to  the  full  twelve  months 
period.  In  other  words,  he  tendered 
13/24ths  of  the  amount  of  tax  that 
would  have  become  payable  on  October 
1,  1938  for  the  year  1938.  Mr,  Bruns, 
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feelin^  that  ho  had  no  right  to  so 
prorate  these  real  estate  taxes, 
refused  this  tender.  In  fact,  he 
said  that  he  had  some  thought  that 
the  man  would  have  to  pay  the  1939 
taxes  which,  according  to  commonly 
accepted  thinking,  became  a lien  on 
June  1,  1933.  However,  that  question 
does  not  enter  into  this  problem  that 
I am  presenting  to  you.” 

Your  question  involves  the  authority  of  the  county 
collector  to  proportion  real  estate  taxes,  in  cases  wh  re 
the  lands  upon  which  the  taxes  are  Imposed  have  been,  during 
the  year  for  which  such  taxes  are  Imposed,  conveyed  to  the 
federal  government*  The  authority  of  the  collector  to  ac- 
cept or  prorate  such  taxes  will  depend  upon  the  provisions 
of  the  statutes.  We  think  the  case  of  State  of  Missouri  v. 
Federal  Lead  Go.,  265  F.  305,  is  authority  on  this  question. 
In  that  case  the  collector  had  compromised  the  taxes  due, 
and  in  speaking  of  whether  or  not  this ^of fleer  had  the 
authority  to  so  compromise  the  tax,  the  court  said: 

I think  there  can  be  scant  doubt 
that  Croke  had  no  authority  to  com- 
promise with  defendant  by  accepting  a 
less  amount  as  taxes  due  from  the  de- 
fendant than  the  actual  sura  shown  by  the 
tax  books  in  his  hands  as  collector. 

The  duties  of  Croke  as  collector  are 
defined  and  prescribed  by  the  statutes 
of  Missouri,  which  create  the  office  of 
collector  of  revenue  of  the  several 
counties  in  the  state  of  Missouri  (sec- 
tion 11432,  R.  S.  Mo.  1909*  State  v. 

Herring,  203  Mo.  708),  106  S.  W.  984, 
and  which  prescribe  the  duties  of  such 
collectors  (sections  11429,  11434,  11440, 

11445,  11443,  11450,  11456,  11459,  11460, 

11461,  11464,  11465,  11466,  11467,  11468, 

11469,  11473,  11474,  11475,  11477,  11478, 

11479,  and  11480,  R.  S,  of  Mo.  1909). 

Since,  therefore,  the  office  is  of 
statutory  origin  (State  v.  Herring,  supra). 
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neither  the  common-law  rules,  nor  the 
decisions  of  other  states,  touching 
the  powers,  duties,  and  authority  of 
collectors  of  state  and  county  reve- 
nue in  such  states,  are  decisive. 

Section  11429,  R.  S,  Mo,  1909,  cited 
supra,  provides  that  upon  the  delivery 
of  the  tax  books  to  the  collector  he 
is  to  be  charged  with  the  full  amount 
of  the  taxes  shown  upon  such  books. 

He  can  be  relieved  from  liability  only 
(a)  by  collecting  such  taxes,  or  (b) 
by  procuring  credit  from  the  county 
court  of  his  county  upon  a return  of 
a delinquent  list  pursuant  to  statute. 
Section  11464,  R.  S.  Mo.  >1909,  supra. 

To  the  end  that  the  collector  may  be 
relieved,  upon  the  performance  of  either 
one  or  the  other  of  the  above  contingencies, 
annual  settlements  with  the  county  court 
are  required.  These  settlements,  to 
distinguish  th era,  perhaps,  from  the 
Monthly  statements1  and  the  monthly 
payments  also  required  to  be  made  by 
the  collector  (section  11473,  supra)  are 
called  'final  settlements'  in  the  statutes 
(section  11465,  supra). 

"The  policy  of  the  state  of  Missouri,  as 
expressed  in  the  decisions  of  the  Supreme 
Court  thereof,  is  clearly  opposed  to  the 
view  that  any  officer,  such  as  a collector, 
can  bind  the  county,  save  and  except  by 
such  p erf or mane e of  incumbent  duties  as 
is  prescribed  by  statute.  Lamar  Township 
v.  City  of  Lamar,  261  Mo.  271,  169  S.  W, 

12,  Ann.  Cas.  1916B,  740j  Mullins  v* 

Kansas  City,  268  Mo.  444,  188  8*  W*  193* 

Lx  parte  Tartar  (Mo.)  213  S.  V7.  94.  There 
seems  to  be  no  Missouri  statute  confer- 
ring power  on  the  collector  to  take  a 
less  sum  in  payment  of  the  taxes  charged 
to  him  on  the  tax  books  than  the  amount 
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of  such  taxes  as  shown  by  such  tax  books . 

At  least  the  diligence  of  counsel  has  dis- 
closed none  such,  and  after  a diligent 
search,  aided  by  some  prior  knowledge  of 
the  subject,  I have  been  unable  to  find 
any  such  statute.  Neither  is  there  any 
statute  in  existence  which  expressly 
places  authority  on  a county  court  of 
Missouri  to  compromise  taxes  as  such, 
and  which  have  been  levied  and  assessed 
and  made  up  into  a tax  book,  in  a case 
such  as  is  here  before  me.  County  courts 
in  Missouri  are  empowered  to  compromise 
back  taxes,  when  the  lands  againdt  which 
such  taxes  have  been  assessed  are  not 
worth  the  taxes  assessed  thereon  (sec- 
tion 11496,  R*  S,  Mo.  1909);  to  refund 
taxes  collected  on  an.  illegal  levy,  pro- 
vided the  fact  of  such  illegality  has 
theretofore  been  judicially  determined 
by  the  Supreme  Court  of  the  state  (sec- 
tion 11523,  R.  S.  Mo.  1909);  to  correct 
erroneous  assessments,  for  that  the  lands 
were  not  subject  to  taxation,  or  were 
assessed  twice  for  the  same  years,  or  as- 
sessed to  two,  different  persons  (section 
11522,  R.  S,  Mo.  1909) . None  of  the  above 
statutes,  it  is  obvious,  applies  to  the 
situation  hare  presented,’’ 

In  your  request  you  refer  to  the  case  of  United 
States  v.  Certain  Lands  In  the  City  of  St,  Louis,  29  Fed. 
Sup,  92.  It  appears  from  this  case  that  the  rule  as  to 
when  tho  lien  for  taxes  accrues  and  becomes  a fixed  en- 
cumbrance, is  that  the  tax  is  determined  by  the  annual 
assessment  and  the  levy  of  the  tax. 

Section  10940,  R,  3,  Missouri  1939,  provides  as 

f ollows : 


’’I  vory  person  owning  or  holding  property 
on  the  first  day  of  June,  including  all 
such  property  purchased  on  that  day, 
shall  be  liable  for  taxes  thereon  for 
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the  ensuing  year.” 

This  section  would  seem  to  indicate  that  the  person  own- 
ing the  property  on  the  first  of  June  ik  liable  for  the 
taxes  for  the  ensuing  year.  Section  11036,  R.  3,  Missouri 
1939,  provides  in  part  as  follows t 

"The  collector  shall  diligently  en- 
deavor and  use  all  lav/ful  means  to 
collect  all  taxes  which  they  are 
required  to  collect  in  their  respec- 
tive counties,  and  'to  that  end  they 
shall  have  the  power  to  seize  and 
sell  the  goods  and  chattels  of  the 
person  liable  for  taxes,  in  the  same 
manner  as  goods  and  chattels  are  or 
may  be  required  to  be  seized  and 
sold  under  execution  issued  on  judg- 
ments at  law,  and  no  property  what- 
ever shall  be  exempt  from  seizure  and 
sale  for  taxes  due  on  lands  or  per- 
sonal property*  •*  " 

While  the  collector  may  bring  proceedings  for  the 
taxes  against  the  lands  upon  which  they  are  a lien,  still 
under  said  Section  11086,  supra,  he  may  proceed  against 
the  owner  of  the  lands  by  what  is  termed  a "distress  war- 
rant," In  other  words,'  the  collector  has  two  remedies 
provided  by  statute  for  collection  of  taxes  against  real 
estate.  In  the  case  of  Land  & Improvement  Co.  v.  Kansas 
City,  295  Mo.  674,  the  court,  in  speaking  of  the  procedure 
of  the  collector  in  collecting  taxes  against  real  estate, 
said: 


"A  tax,  of  the  kind  involved  In  this 
proceeding,  is  a contribution  required 
of  its  citizens  by  the  State.  And 
while  we  speak  of  property  as  being 
subject  to  taxation.  It  is  the  indi- 
vidual who  pays  the  tax,  and  not  his 
property.  The  property  is  resorted 
to  for  the  purpose  of  ascertaining 
the  amount  of  the  tax  with  which  the 
owner  must  be  charged;  and  when  as- 
certained It  is  Imposed  upon  the  per- 
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son  of  the  owner  on  account  of  his 
o.wnership  of  the  property.  And  this 
is  true  even  when  a personal  judg- 
ment cannot  be  rendered  against  him 
therefor,  (State  v.  Snyder,  139  Mo, 

549,  552}  Gitchell  v.  Kreidler,  84 
Mo.  472,  476,)  * -s  * * * « * * * * » 

In  the  Land  and  Improvement  case,  supra,  the  City 
of  Kansas  City  had  condemned  certain  lands  in  that  city 
and  the  question  of  the  payment  of  the  taxes  for  the  year 
in  which  the  lands  were  taken  over  were  before  the  court 
and  the  court  saidt 

•'When  the  city  elected  to  take  over 
the  real  estate  and  pay  the  compen- * 
sation  previously  ascertained,  the 
tax  for  the  year  1918  was  due  and 
owing  by  respondent,  and  had  by 
operation  of  law  become  a lien  on 
the  property  in  the  city’s  favor. 

In  these  circumstances  the  city  had 
the  right  to  apply  so  much  of  the  com- 
pensation— purchase  price- -in  Its  hands 
as  was  necessary  to  satisfy  the  lien, 
and  then  pay  the  remainder  to  the 
respondent,  -:{•  -:$■  it  it  •,$  it  M 

We  are  referring  to  this  case  for  the  reason  that 
even  though  the  city  came  Into  possession  of  the  lands  during 
the  year  for  which  the  tax  was  due  and  owning  It  held  back 
an  amount  of  the  award  sufficient  to  pay  the  tax  for  the 
entire  year. 

In  our  research  through  the  statutes  we  fall  to 
find  where  even  the  county  court  would  be  authorized  to 
permit  thi3  tax  to  be  settled  by  payment  of  a proportion 
of  it.  In  the  case  of  United  States  v.  Certain  Lands  in 
the  City  of  St,  Louis,  supra,  the  court,  while  proceeding 
in  equity,  directed  that  the  tax  be  proportioned  based  upon 
the  time  during  which  it  was  owned  privately,  still  the 
cotirt  in  that  case  did  not  say  that  the  private  owner  was 
released  from  his  personal  liability  for  the'  payment  of 
the  t ax  which  was  created  by  the  assessment  and  levy.  Even 
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though  the  lien  on  the  real  estate  is  destroyed  when  it 
is  taken  over  by  the  federal  government,  the  tax  bill  still 
has  some  value  because  of  the  owner’s  personal  liability 
thereon  and  this  is  a sufficient  reason  for  the  lawmakers 
to  have  failed  to  permit  the  collector  to  proportion  taxes 
when  the  real  estate  comes  into  possession  of  a tax  exempt 
agency  during  the  year  for  which  the  tax  is  assessed  and 
levied. 

CONCLUSION. 


Prom  the  foregoing  it  is  the  opinion  of  this 
department  that  the  tax  collector  is  not  authorized  to 
accept  a proportionate  part  of  the  taxes  on  lands  which 
have  been  sold  to  the  federal  government  during  the  year 
for  which  such  taxes  are  assessed  and  levied. 

Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED I 


WEE  C.  THURLO 

(Acting)  Attorney  General 
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COUNTY. OFFICERS s ; County  court  is  only  liable  for  premiums 
BONDS:  on  a surety  bond  furnished  by  the  circuit 

CIRCUIT  CLERKS:  clerk  when  it  consents  and  approves  the 

payment  of  the  premiums.  The  bond  may 
extend  past  the  term  of  the  county  judge. 
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Honorable  Arthur  Duvall 
Prosecuting  Attorney 
Bates  County 
Suite  200 

First  National  Bank  Building 
Butler,  Missouri 

Dear  Sir: 


V/e  are  in  receipt  of  your  request  for  an  opinion  from 
this  department  under  date  of  September  5,  1941,  which 
reads  as  follows: 

•'Our  Bates  County  Court  has  been  pre- 
sented a proposition  with  respect  to 
which  I would  appreciate  advice. 

"‘■i'he  situation  is  this:  The -Circuit 
Clerk  of  Bates  County  has  elected  to 
- and  furnished  Surety  Company  Bond  for 
the  sum  of  $5,000.00,  upon  «giieh  bond 
the  Clerk  paid  the  premiums  for  the 
years  1955  to  1941  inclusive. 

"The  Circuit  Clerk  has  presented  the 
County  Court  bill  asking  to  be  reim- 
bursed for  the  premiums  paid  by  him 
•to  the  Surety  Company  for  the  years 
1935  to  1941  inclusive.  The  Court 
stands  ready  to  pay  the  premium  for 
the  current  year  but  raises  a question 
as  to  whether  or  not  the  County  Is 
liable  for  or  should  make  an  order 
directing  payment  or  reimbursement  to 
the  Clerk  for  the  years  1935  to  1940 
inclusive,  which  Is  prior  to  the  tenure 
of  office  of  two  of  the  members  of  the 
present  County  Court. 

"I  should  greatly  appreciate  your  ad- 
vice as  to  whether  or  not  the  court 
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should  order  payment  of  the  back 
premiums,  or  whether  the  proper 
method  should  be  that  the  Clerk 
institute  suit  against  Bates  County 
to  recover  the  premiums  so  paid." 

Under  Section  132S5,  R.  S,  Missouri  1939,  the  circuit 
clerk  of  a county  is  compelled  to  furnish  a bond  to  protect 
persons  interested  in  money  received  by  him. 

Section  3238,  R.  S.  Missouri  1939,  provides  in  part  as 
follows : 

"Whenever  any  officer  of  any 

county  of  this  state,  shall 

be  required  by  law  of  this  state, 

to  enter  into  any  official  bond, 
or  other  bond,  he  may  elect,  with  the 
consent  and  approval  of  the  governing 
body  of  such  county,  * * enter 

into  a surety  bond,  •*  with  a surety 
company  x authorized  to  dojausiness 
in  the  state  of  Missouri  and  the  cost 
of  every  such  surety  bond  shall  be 
paid  b the  public  body  protected 
thereby," 

Under  the  above  partial  section  it  is  very  noticeable 
that  before  the  county  is  liable  for  the  premiums  paid  on  a 
surety  bond  by  a county  officer,  it  is  first  necessary  that 
the  officer  elect  to  furnish  a surety  bond  pnd  the  county 
to  consent  and  approve  to  the  giving  of  a surety  bond  at  the 
cost  of  the  county. 

In  your  request  you  do  not  state  whether  or  not  the 
previous  county  courts  have  consented  to  and  approved  of 
a circuit  clerk  furnishing  a surety  bond  in  lieu  of  a per- 
sonal bond.  You  also  state  that  the  circuit  clerk  has  pre- 
sented the  county  court  a bill  asking  for  reimbursement  for 
the  premiums  paid  in  the  years  1935  to  1941,  inclusive. 

The  above  section  3238,  supra,  was  first  enacted  and  appears 
In  the  Session  Laws  of  1937,  page  190,  Section  1.  For  that 
reason  the  county  court  cannot  pay  the  premiums  on  the  bond 
for  any  other  years  previous  to  1937. 

You  also  ask  in  your  request  If  the  county  is  liable 
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for  the  premiums  when  at  the  time  the  bond  was  given  the 
present  judges  of  the  county  were  not  then  members  of  the 
present  county  court.  I am  assuming  from  your  request 
that  Section  3238,  supra,  has  not  been  followed  and  for 
that  reason  the  county  court  is  not  liable  for  the  premiums 
on  the  circuit  clerk's  bond. 

If  the  previous  county  courts  from  the  years  1937  to 
1941,  inclusive,  had  consented  to  the  circuit  clerk  giving 
a surety  bond  In  lieu  of  personal  bonds  and  agreed  to  pay 
the  premiums  by  authority  of  Section  3238,  supra,  the  fact 
that  members  of  the  present  county  court  were  not  in  office 
would  not  alter  the  situation  and  the  county  would  be  bound. 
It  was  held  that  contracts  made  by  previous  county  courts 
which  would  be  In  effect  for  a short  time  after  the  county 
judges  had  left  office  were  valid.  It  was  so  held  in  the 
case  of  Aslin  v.  Stoddard  County,  106  S.  W.  (2d)  472,  1.  c. 
476,  where  the  court  said: 

"In  Walker  v.  Linn  County,  72  Mo.  650, 
the  county  court,  through  an  appointed 
agent,  insured  county  property  for  a 
period  of  five  years.  Point -was  made, 
on  demurrer,  that  the  court  had  no  power 
to  make  the  contract.  This  court  held 
that  the  county  court,  under  its  statutory 
authority  to  ’have  the  control  and  manage- 
ment' of  the  county's  property  and  its 
statutory  duty  to  ' take  such  measures  as 
shall  be  necessary  to  preserve  all  build- 
ings and  property  of  their  county  from 
waste  or  damage, ' had  the  implied  au- 
thority to  Insure  the  buildings  belong- 
ing to  the  county.  The  contract  was 
held  valid,  Tlie  question  of  the  time 
of  performance  as  extending  beyond  the  , 
terms  of  office  of  the  then  members  of 
the  court  was  not  raised  and  was  not 
discussed  in  the  opinion,  and  that 
case  therefore  can  hardly  be  considered 
authority  one  way  or  the  other  on  the 
point  we  now  have  under  consideration. 

But,  if  thought  of  at  all,  the  time 
factor  must  have  been  regarded  by  the 
court  as  not  affecting  the  validity  of 
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the  contract.  And,  whether  considered 
or  not  In  that  case,  can  it  be  doubted 
that  the  county  court,  empowered  to 
insure  the  county  property,  cotald  law- 
fully make  a contract  for  insurance  ex- 
tending beyond  the  terms  of  office  of 
its  then  members,  if  such  contract  was 
made  in  good  faith  and  was  (perhaps 
because  of  a lower  annual  premium  than 
for  a short  period)  advantageous  to  the 
county?  We  think  not.  Other  illustrations 
might  be  given.  In  our  opinion,  a eounty 
court  has  power  to  make  a contract  such 
as  that  here  in  question,  for  a reason- 
able time,  the  performance  of  which  will 
extend  beyond  the  term  of  office  of  some 
member  or  members  of  the  court.  We  so 
hold.” 


CONCLUSION 

* 

By  reason  of  the  above  authorities.  It  is  the  opinion 
of  this  department  that  if  the  circuit  clerk  did  not  elect 
to  give  a surety  bond  in  lieu  of  a personal  bond  and  the 
county  court  did  not  consent  and  approve  the  giving  of  such 
a bond,  then  the  county  court,  or  the  public  body  protected 
by  the  bond,  would  not  be  liable  for  the  premiums  on  the 
bond. 


It  is  further  the  opinion  of  this  department  that  since 
Section  3238,  R.  S,  Missouri  1939,  was  not  in  effect  previous 
to  1937,  the  premiums  previous  to  1937  must  be  paid  by  the 
circuit  clerk  and  not  the  county  court. 

It  Is  further  the  opinion  of  this  department  that  the 
county  court  can  consent  and  approve  the  giving  of  a surety 
bond  in  lieu  of  a personal  bond  and  the  county  would  be  liable 
even  If  the  bond  extended  to  the  full  term  of  the  officer 
and  to  a time  after  members  of  the  county  court  had  left  of- 
fice. 


A V’.  ROV'D: 


Respectfully  submitted 


. W.  J.  BURKE 

VANE  C.1  THURLO  Assistant  Attorney  General 

(Acting)  Attorney  General 
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AGRICULTURE:  appropriation  for  each  department  under  the 
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Honorable  John  W,  Ellis,  Commis  a leaner 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sin 


Wa  are  in  re© elpt  of  your  request  for  an  opinion 
from  this  department  under  date  of  July  28,  1941,  which 
reads  as  follows i 


"Under  the  previsions  of  House  Bill 
Ho*  Ml,  Section  25,  there  la  ap- 
propriated to  the  State  Department 
of  .Agriculture  for  lta  use  in  pay- 
ing the  salaries  and.  expenses  con- 
nected with  the  work  of  the  State 
Entomologist  as  set  out  in  Article 
5,  Chapter  102,  and  designated  as 
the  Missouri  Plant  Law,  the  respective 
sums  oft 


"A, 

04 

C* 

D* 


Personal  Service**  §30,000*00 
Additions  **•.»****  * 500*00 

Repaire  * Replace-  500*00 
ments ******  ******* 
Operation*********  |gtg0Q,*,0g 
fetal  ***** * * * * * * *.*  ^50,  000*00 


’’Under  Section  26,  House  Bin  No#  581,  there 
la  appropriated  for  the  Department  of 
Agriculture! 

ttA.  Personal  Service**  §150, 500*00 
B*  Additions****  *>#-.*  * .*  1#  500*00 

0*  Repair*  & Replace*  1,600*00 
menta ************* 

D*  Operation***#**.** 

Total****  ** * * * *,** * 

wIt  is  my  desire  as  Commissioner  of 
Agriculture,  to  operate  my  Department 


82,050*00 

fSSStSBCTS 
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as  efficiently  and  economically  as 
possible, 

"It  is  my  opinion  that  the  fees  which 
will  be  paid  into  the  Agricultural 
Pees  Fund  will  provide  ample  moneys 
with  which  to  operate. 

"Due  to  the  present  economic  outlook, 
the  Governor  has  requested  that  all 
expenditures  from  the  General  Revenue 
Fund  be  kept  at  a minimum, 

"In  compliance  with  this  request  afail 
the  polioy  of  this  Administration*  It 
is  my  desire  to  reduce  to  an  actual 
needs  basis  the  appropriation  out  of 
General  Revenue,  In  order  to  do  this* 

? it  is  my  thought  that  If  some  of  the 
Personal  Service  and  Operation  clas- 
sified in  the  division  of  Entomology* 
under  Section  25,  could  be  legally 
paid  from  the  appropriation  under  26, 
the  appropriation  trader  25  could  be 
reduced  without  fear  of  the  payment 
for  such  services  being  denied  from 
Section  26. 

"Will  you  kindly  give  me  an  opinion 
as  to  whether  or  not  I,  as  Cammiss loner 
of  Agriculture,  have  the  authority  to 
certify  as  expenditures  from  the  ap— 

• pr  opr  let  ion  under  Section  26  certain 
of  the  Personal  Service  and  Operation 
costs  of  the  Division  of  Entomology* 

"I  have  in  mind  classifying  the  As** 
sistant  Entomologists  as  Inspectors 
and  paying  their  salaries  and  expenses 
from  the  appropriation  trader  Section 
26,  Also,  of  paying  the  clerical  and 
stenographic  employees  connected  with 
the  work  of  the  State  Entomologist 
from  Section  26. 

"I  respectfully  ask  your  opinion  as 
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to  whether  or  not  I can  legally  certi- 
fy sufeh  items  to  the  State  Auditor 
and  whether  or  not  the  State  Auditor 
would  be  required  to. honor  my  requi- 
sition. 

”Also,  under  the  provision  of  Section 
19,  the  State  Veterinarian  receives 
an  appropriation  for  payment  of  cer- 
tain employees  including  clerks  and 
stenographers.  Under  section  14191, 

R.  3,  1939,  which  reads  in  part,  ’The 
Commissioner  of  Agriculture  shall  have 
charge  of  all  clerical  work  pertaining 
to  the  Veterinary  Service’,  it  would 
appear  that  the  office  expenses  such 
as  clerks  and  stenographers  could  be 
paid  from  the  appropriation  as  set 
out  in  Section  2G  of  House  Bill  No. 

581. 

"Will  you  kindly  advise  me  if  this 
could  be  done.  Would  appreciate  a 
reply  to  this  letter  as  soon ‘as  pos- 
sible as  the  Budget  Officer  is  at 
this  time  awaiting  an  opinion  on 
these  matters,  before  finally  setting 
up  the  funds  for  this  Department.” 

Article  X,  Section  19  of  the  Constitution  of  Mia 
souri  provides  as  follows : 

"No  moneys  shall  ever  be  paid  out 
' of  the  treasury  of  this  State*  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  an  ap- 
propriation by  law?  nor  unless  such 
payment  be  made,  or  a warrant  shall 
have  issued  therefor,  within  two 
years  after  the  passage  of  such 
appropriation  actj  and  every  such 
law,  making  a new  appropriation, 
or  continuing  or  reviving  an  ap- 
propriation, shall  distinctly 
specify  the  sum  appropriated,  and 
the  object  to  which  it  is  to  be 
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applledj  and  it  shall  not  be  suf- 
ficient to  refer  to  any  other  law 
to  fix  such  sum  or  object,  A regu- 
lar statement  and  account  of  the 
receipts  and  expenditures  of  all 
public  money  shall  be  published 
from  time  to  time.” 

The  above  section  was  construed  in  Nacy  v.  Le  Page, 
111  S.  W*  (2d)  25,  1*  c,  26,  where  the  court  said* 

”«•  n it  it  The  state  treasurer,  in 
his  official  capacity  and  in  the 
funds  of  the  state  treasury,  has 
no  goods,  moneys,  or  effects  of 
any  private  citizen  in  his  custody, 
nor  does  he  owe  a debt  from  the 
treasury  to  any  one.  He  is  a 
custodian  of  public  funds,  raised 
by  taxation,  which  belong  to  the 
state.  His  duty  is  to  pay  out 
these  funds  only  *ln  pursuance  of 
an  appropriation  by  law*  which 
’shall  distinctly  specify  thtf  sum 
appropriated,  and  the  object  to 
which  it  is  to  be  applied.:1  Sec- 
tion 19,  article  10,  Constitution, 

a it  it  it  it  it  it  it  it  it  it  it  it  it  it  :t  H 

Under  the  above  holding  it  specifically  states 
that  the  appropriation  "shall  distinctly  specify  the  sum 
appropriated,  and  the  object  to  whidh  it  is  to  be  applied,” 
Under  the  above  holding  and  in  accordance  with  your  request 
in  which  you  state  that  certain  appropriations  are  made  un- 
der Section  25,  House  Bill  Ho.  581,  and  that  you  intend  to 
pay  employees  as  set  out  in  the  State  entomology  or  Missouri 
Plant  haw  from  appropriation  under  Section  26  of  House  Bill 
Ho.  581,  it  is  our  opinion  that  you  cannot  follow  this  pro- 
cedure. The  employees  under  what  is  known  as  the  Plant  Baw 
in  Article  3*  chapter  102,  must  be  j|ald  out  of  the  appro- 
priation of  House  Bill  No,  581,  Section  25* 

Also,  in  the  case  of  State  ex  rel.  v*  Gordon,  236 
Mo,  142,  1*  c*  157,  the  Supreme  Court  of  this  state,  in 
passing  upon  Section  19,  Article  X of  the  Constitution  of 
Missouri,  said* 
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M?/e  cannot  agree  to  that  contention. 

It  Is  provided  by  section  43,  article 
4 of  the  Constitution  of  this  State 
that*  f All  revenue  collected  end 
moneys  received  by  the  State  from 
any  source  whatsoever  shall  go  into 
the  treasury,  and  the  General  As- 
sembly shall  have  no  power  to  divert 
the  same,  or  to  permit  any  money  to 
be  drawn  from  the  treasury,  except 
In  pursuance  of  regular  appropriations 
made  by  law,*  And  by  section  19, 
article  10,  that*  *No  moneys  shall 
ever  be  paid  out  of  the  treasury  of 
this  State,  or  of  any  of  the  funds 
under  its  management,  except  in 
pursuance  of  an  appropriation  by 
lawj  nor  unless  such  payment  be 
made,  or  a warrant  shall  have  is- 
sued therefor,  within  two  years 
after  the  passage  of  such  appropriation 
act?  and  every  such  law,  making  a new 
appropriation,  or  continuing  *or  reviving 
an  appropriation,  shall  distinctly  speci- 
fy the  sum  appropriated,  and  the  object 
to  which  it  is  to  be  applied,  and  it 
shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sum  or  ob- 
ject. * H 

In  all  of  the  appropriations  which  you  described 
in  your  request,  namely.  Sections  25,  26  and  19  of  ^use 
Bill  No*  581,  an  appropriation  was  made  for  stenographers 
and  clerks,  but  in  some  of  the  above  sections  it  only 
included  certain  officers  which  are  not  mentioned  in  the 
other  sections. 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  you,  as  Commissioner  of  Agriculture, 
cannot  classify  entomologist,  associate  state  entomologist 
and  assistant  entomologist  under  Article  3,  chapter  102, 
of  the  Missouri  Plant  Law  as  inspectors  under  the  Depart- 
ment of  Agriculture  and  pay  them  from  the  general  revenue 
under  the  Department  of  Agriculture,  Section  26,  for  the 
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reason  that  the  specific  appropriation  under  House  Bill 
No.  581*.  Section  25  was  made  for  the  purpose  of  only 
paying  said  employees  and  officers  under  Article  3, 
chapter  102  known  as  the  Missouri  Plant  Law, 

It  is  further  the  opinion  of  this  department  that 
you  cannot  legally  certify  an  entomologist*  associate 
state  entomologist  or  assistant  entomologist  under  Articl 
3,  chapter  102  known  as  the  Missouri  Plant  Law  to  receive 
payment  under  the  agriculture  appropriation  which  is  set 
out  in  House  Bill  No*  581*  Section  26, 

It  Is  further  our  opinion  that  since  in  all  of 
the  sections  above  set  out  in  the  appropriation  bill  No, 
681*  it  specifically  states  clerks  and  stenographers 
and  for  that  reason  the  clerks  and  stenographers  can  be 
paid,  or  transferred,  to  either  the  department  known  as 
the  plant  law*  veterinary  service  or  general  agriculture 
service  and  for  that  reason  the  clerks  and  stenographers 
can  be  paid  out  of  either  appropriation. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED} 


ROtf  McKltfTRICiK 
Attorney  General 
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COMMISSIONER  OF  AGRICULTURE:  Authority  of  the  Commissioner  of 
Agriculture  over  persons  or  ferms  who  handle  eggs. 

October  15,  1941 


Mr.  John  W.  Ellis 
Commissioner  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Mr.  Ellis: 


This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  from  this  department  on  the  follow- 
ing statement  of  facts: 

"This  Department  needs  a ruling  upon  the  follow- 
ing questions,  in  relation  to  the  Egg  Law  in 
Article  4,  Chapter  53,  R.  S»,  1939,  which  law 
is  administered  by  the  Commissioner  of  Agri- 
culture, under  Article  1,  Chapter  102,  R«  S., 

1939: 


1.  Can  the  Commissioner  require  a license 
under  Section  9903  from  a hatchery  that  sells 
its  off-si?;e-grade  fresh  eggs  and  incubator 
reject  eggs? 

2.  Can  the  Commissioner  license  a dealer  who 
traffics  mainly  in  incubator  and  candlingroom 
reject  eggs? 

3*  Attached  hereto  are  the  Egg  Law  Regulations, 
adopted  March  1,  1940,  calling  your  attention 
especially  to  Regulations  6 and  7.  Also  see 
herewith  copies  of  letters  from  two  large  hatch- 
eries, protesting  the  requirements  of  Regula- 
tions 6 and  7.  The  question  raised  by  these  and 
other  related  protests  is:  'What  legal  Regula- 
tion, if  any,  can  be  promulgated  that  would 
permit  a licensed  hatchery  to  sell  and  ship 
undenatured  reject  shell  eggs  to  a licensed 
dealer  (if  licensable)  in  correctly  labeled  and 
sealed  cases,  showing  that  such  eggs  are  unfit 
for  human  food  and  are  shipped  for  processing 
into  tanner's  stock?' 
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4.  Since  the  foregoing  questions  1,  2 and 
3 were  v/ritten,  we  now  have  additional  reason 
to  ask  for  an  interpretation  of  the  conclud- 
ing sentence  in  Section  9912,  as  to  shipping 
shell  eggs  Tto  tanners'  under  seal.  Does 
ti  ls  moan  that  such  undenatured  shell  eggs 
can  be  shi  ped  under  seal  to  tnnners  only, 
and  not  to  dealers’" 

Article  4 of  Chapter  50,  R.  S.  Mo.  1039,  contains  the 
laws  relating  to  eggs.  Prom  an  examina tion  of  this  article 
it  will  be  seen  that  two  acts  of  the  General  Assembly  make  up 
the  provisions  of  this  article*  Sections  9905  to  9911 
inclusive  are  from  House  Bill  677,  Laws  of  Mo*  1919,  p.  364, 
entitled: 

"AH  ACT  to  provide  for  the  regulation  of 
traffic  in  eggs;  to  provide  for  the  llcens  ing 
of  dealers  In  eggs;  to  prevent  fraud  and 
misrepresentation  in  dealing  in  eggs  and  to 
prevent  the  sale  of  eggs  unfit  for  human 
food;  and  fixing  penalties  for ‘ violations}  ■ 
with  an  emergency  clause*" 

* 

This  act  also  contained  an  emergency  clause  which  Is  as 
follows:  (Sec*  9,  p.  366,  Laws  of  Mo.  1919) 

"There  being  no  adequate  law  in  this  state 
regulating  the  traffic  In  eggs,  and  the  sale 
of  unwholesome  eggs  constituting  a menace  to 
the  public  health  and  endangering  human  life, 
creates  an  emergency  within  the  meaning  of 
the  Constitution,  therefore  this  act  shall 
take-  effect  and  be  In  force  from  and  after 
its  approval  by  the  governor." 

This  act  was  approved  on  May  26,  1919.  It  will  be  noted  that 
the  emergency  clause  of  this  act  stated  that  "there  being  no 
adequate  law  regulating  the  traffic  in  eggs,  and  the  sale 
of  unwholesome  eggs  constituting  a menace  to  the  public  health," 
so  It  would  seem  that  one  of  the  primary  purposes  of  this  act 
was  to  lioense  all  dealers  in  eggs  and  prevent  fraud  and  mis- 
representation In  deallhg  with  them. 

Section  9912  to  Lection  9915,  inclusive,  are  taken  from 
C.  S.  H.  B.  833,  Laws  of  Mo.  1919,  p.  356,  entitled: 
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11  AN  ACT  providing  for  the  shipment,  handling 
and  sale  of  eggs,  for  food  or  manufacturing 
purposes,  the  inspection  of  egg  breaking 
establishments,  and  regulating  same  by  the 
state  food  and  drug  commissioner,  prohibiting 
the  retaining  of  unwholesome  eggs,  unless  the 
same  are  case 


tnereui , 

This  act  was  passed  with  the  following;  emergency  clause  iSee* 
6,  p.  350) * 


"There  being  no  adequate  lav/  in  this  state 
regulating  the  egg  breaking  establisliments 
which  in  many  instances  are  conducted  in  such 
a way  as  to  constitute  a menace  to  the  public 
health,  an  emergency  is  hereby  declared  to 
exist  within  the  meaning  of  the  Constitution, 
therefore,  this  act  shall  be  In  force  and 
effect  from  and  after  its  approval  by  the 
governor « " 

This  act  was  also  approved  on  May  26,  1919.  The  emergency  clause 
in  this  act  refers  particularly  to  egg  breaking  establisliments* 
The  provisions  of  these  two  acts  may  overlap  some  but  we  do  not 
find  a conflict  therein*  • Since  both  acts  were  passed  at  the 
same  session  and  approved  on  the  same  day,  we  must  assume  that 
the  Legislature  and  the  Governor  did  not  consider  them  to  be 
conflicting* 

Referring  to  your  first  question  as  to  whether  or  not 
the  Commissioner  of  Agriculture  can  require  a license  under 
Section  9908,  R.  S«  Mo.  1939,  from  a hatchery  that  sells  its 
"bff -size-grade  and  incubator  rejept"  eggs,  this  section  reads 
as  follows* 

"That  for  the  purpose  of  enforcing  the  pro- 
visions of  this  article  it  is  hereby  required 
that  ten  days  after  this  article  takes  effect, 
any  person,  firm  or  corporation  that  shall 
engage  in  the  business  of  buying,  selling, 
dealing  in  or  trading  in  eggs,  including 
those  retailers  who  buy  direct  from  the  pro- 
ducer and  who  sell  In  lots  of  one  case  or  more, 
shall  procure  a license  from  the  state  food 
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and.  drug  commie  si  oner  to  conduct  such 
business.  Such  officer  upon  receipt  of  proper 
application  upon  forms  such  as  he  may  pre- 
scribe, accompanied  by  an  annual  license  fee 
of  two  dollars  ($2.00)  for  a person,'  firm  or 
corporation  that  shall  engage  in  the  business 
of  buying,  selling,  dealing  in  or  trading  in 
eggs  in  lots  of  lees  than  one  carload  shall 
thereupon  issue  to  such  person,  firm  or 
corporation  an  annual  license  to  engage  in 
such  business;  and  such  person  upon  receipt  of 
a proper  application  upon  forms  such  as  he  may 
prescribe  accompanied  by  a license  fee  of  ten 
dollars  ($10*00)  for  a person,  firm  or  cor- 
poration that  shall  engage  in  the  business  of 
buying,  selling,  dealing  in  or  trading  in 
eggs  in  lots  of  one  carload  or  more,  shall 
thereupon  issue  to  such  person,  firm  or  cor- 
poration an  annual  license  to  engage  in  such 
business 

It  will  be  noted  that  the  first  sentence  in  this  section 
states  that  "for  the  purpose  of  enforcing  the  provisions  of  this 
article",  etc.  The  word  "article"  used  in  this  section  might  not 
be  construed  to  include  those  sections  of  the  article  which  are 
taken  from  C.  S.  H*  B.  335,  Laws  of  Mo.  1919,  p,  356,  which  are 
included  in  Sections  9912  to  1916,  R.  S*.  Mo.  1939,  but,  without 
doubt  it  does  include  Sections  9905  to  Section  9911  of  Article  4, 
Section  9905  reads  as  follows: 

"That  no  person,  firm  or  corporation  shall 
sell,  or  have  in  his  possession  with  intent 
to  sell,  offer  or  expose  for  sale,  or  traffic 
in,  any  egg  unfit  for  human  food,  unless  the 
same  is  broken  in  shell  and  then  denatured  so 
that  it  cannot  be  used  for  human  food.  For 
the  purposes  of  this  article,  an  egg  shall  be 
deemed  unfit  for  human  food  if  it  be  addled 
or  mouldy,  a black  rot,  a white  rot,  or  a 
blood  ring;  or  if  it  has  an  adherent  yolk,  or 
a bloody  or  green  white;  or  if  it  be  incubated 
beyond  the  blood  ring  state;  or  if  it  consist 
in  whole  or  In  part  of  a filthy,  decomposed 
or  putrid  substance." 

Section  9906  reads  as  follows: 

"That  no  person,  firm  or  corporation  shall, 
in  buying  or  selling  eggs,  take  or  give  a 
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greater  or  less  dockage  for  eggs  unit  for 
food  as  defined  in  section  9905  than  the 
actual  dockage  which  has  been  determined  by 
' the  careful  candling  of  the  eggs  so  pur- 
chased or  sold,  and  he  shall  keep  such 
candling  records  as  may  be  required  by  the 
rules  and  regulations  of  the  state  food  and 
drug  commission.  All  such  records  shall  be 
open  at  all  reasonable  times  for  examination 
by  the  state  food  and  drug  commissioner  or 
inspector®  of  the  state  food  and  drug 
department.  The  tern  ’candling*  as  used 
herein  shall  be  construed  to  mean  the  careful 
examination,  in  a partially  dark  room  or 
place,  of  the  whole  egg  by  means  of  a strong 
light,  the  apparatus  and  method  employed  to 
be  such  as  shall  be  approved  by  the  state 
food  and  drug  commissioner.  Every  person, 
firm  or  corporation  engaged  in  the  business 
of  buying  eggs  in  this  state  for  resale  or 
consignment  shall  provide  and  maintain  an 
adequate  place  for  the  accurate  candling  of 
eggs  and  a suitable  place  for  the  broper 
handling  of  eggs  which  are  intended  to  be 
used  for  human  food.” 

Since  this  law  provides  a penalty  for  its  violation,  it  should 
then  receive  a strict  construction. 

Section  9905  prohibits  any  traffic  in  eggs  unfit  for 
human  food  unless  the  same  are  broken  in  shell  and  denatured. 
Section  9912  seems  to  have  made  an  exception  to  Section  9905 
by  permitting  eggs  known  as  ’’yolks  stuck  to  the  shell,  heavy 
blood  rings,  partially  hatched,  moldy  eggs,  black  spots,  black 
rots,  or  any  other  egg  of  an  unwholesome  nature  to  be  cased  and 
labeled"  may  be  shipped  to  tanners  -under  s al  for  manufacturing 
purposes  only. 

In  reading  this  entire  article.  It  will  be  seen  that 
eggs  unfit  for  human  food  may  be  sold  on  only  two  occasions,  *»- 
bjs  broken  in  the  shell  and  then  denatured  as  provided  in  Section 
9905  and  under  Section  9912  they  may  be  cased  and  labeled  and 
sold,  or  they  may  be  broken  in  the  shells  and  then  denatured 
so  as  to  be  rendered  unfit  for  human  food  and  sold,  or  they  may 
be  sold  within  the  shell  or  broken  and  dried  and  shipped  to 
tanner  under  seal  for  manufacturing  purposes  only. 
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Section  9913  provides  as  follows: 

"Eggs,  exclusive  of  the  above  named 
varieties,  which  are  not  intended  for  sale 
to  the  trade  in  shell  form,  are  hereby 
declared  to  be  ‘breaking  stock.'  ‘Breaking 
stock*  when  packed  in  cases,  sealed  with 
proper  identifying  strips  that  have  been 
approved  by  the  state  food  and  drug 
commissioner,  may  be  shipped  to  licensed 
egg-breaking  establishments . Brokers  and 
commission  men  or  ordinary  receivers  of 
eggs,  who  have  eggs  shipped  to  them  in  these 
breaking  stock  identified  cases,  may  break 
the  seal  and  examine  the  stock,  but  they 
must  reseal  the  identifying  strip  where  it 
is  cut  with  another  identifying  strip  which 
carried  their  name  and  address,  and  the  date 
upon  which  they  inspected  the  eggs.  They 
will  be  held  responsible  for  any  tampering 
with  the  contents  of  the  identified  cases. 

It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  have  in  his  or  its 
possession,  with  intent  to  place  them  on 
the  market  for  food  purposes,  eggs  known  as 
yolks  stuck  to  the  shell,  heavy  blood  rings, 
partially  hatched,  mouldy  eggs,  black  spots, 
black  rots  or  any  unwhole some  eggs,  unless 
the  same  be  cased  and  labeled  or  broken  In 
the  shell  and  then  denatured  so  as  to  render 
them  unfit  for  human  food." 

This  section  prohibits  the  possession  of  eggs  such  us  those 
described  as  unfit  for  human  food  in  Sections  9905  and  9915  where 
the  possession  of  same  is  with  the  intention  of  placing  them  on 
the  market  for  food  purposes,  unless  the  same  are  cased  and  label- 
ed, or  broken  in  the  shell  and  then  denatured  so  as  to  render  them 
unfit  for  human  food. 

So,  it  will  be  seen  that  the  primary  purpose  of  all  these 
sections  is  to  prohibit  eggs  unfit  for  human  food  from  being 
placed  on  the  market,  and  they  only  permit  possession  of  such 
eg,;:,s  when  the  same  are  cased  and  labeled  or  broken  in  the  shell 
and  denatured  so  as  to  render  them  unfit  for  human  food. 

The  first  sentence  of  Section  9906,  supra,  requires  the 
person  who  buys  or  sells  eggs  unfit  for  food  to  keep  records  such 
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as  may  he  prescribed  by  the  Commissioner  of  Agriculture.  It 
also  prohibits  such  person  from  taking  or  giving  a greater  or 
less  dockage  for  such  eggs  than  the  actual  dockage  as  has  been 
determined  by  the  careful  candling  of  the  eggs  so  purchased  or 
sold.  This  section  indicates  that  the  lawmakers  Intended  to 
■j|ive  -the  commissioner  supervision  of  such  dealers  and  they 
therefore  provided,  by  Section  990 d,  for  the  licensing  of  them* 

in  our  research  on  these  questions,  we  did  not  find 
that  these  acts  have  been  before  our  courts  for  construction. 
Under  the  general  rules  of  construction,  however,  the  officers 
administering  such  statutes  are  bound  by  their  provisions  only. 


OOifCLO  LOU 

From  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that: 

1.  The  Commissioner  may  require  a license  from  a hatchery  which 
sells  its  off -size -grade  fresh  eggs  and  incubator  reject 
eggs  in  order  that  he  may  enforce  the  provisions  of  Lection 
9900. 

2.  That  the  Commissioner,  for  the  purpose  of  enforcing  the 
provisions  of  Sections  9905  to  9911,  inclusive,  would  be 
authorised  to  require  a license  of  a dealer  who  traffics 
mainly  in  incubator  aa\d  candling room  reject  eggs.  The 
reason  for  requiring  such  a license  would  be  to  compel  such 
dealers  to  comply  with  the  first  sentence  of  Lection  9906, 
supra. 

3.  In  answer  to  your  third  question,  it  Is  our  opinion  that  the 
Commissioner  of  Agriculture  may  promulgate  a rule  providing 
for  the  casing  and  labeling  of  eggs  known  as  "yolks  stuck 

to  the  shell,  heavy  blood  rings,  partially  hatched,  mouldy 
eggs,  black  spots,  black  rots,  or  any  other  eggs  of  an  un- 
wholesome nature  which  are  to  be  shipped  or  disposed  of  for 
manufacturing  purposes  or  for  food. 

4.  In  view  of  our  ruling  in  Lection  3,  supra,  we  are  of  the 
opinion  that  the  eggs  described  therein  may  be  shipped  to 
persons  other  than  tanners,  if  the  Commissioner,  by  rule  and. 
regulation  has  provided  for  the  proper  casing  and  labeling 
of  same . 
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Mr.  John  W.  Mills 


We  are  further  of  the  opinion  that  the  casing  and 
labeling  of  such  eggs;  or  if  they  are  broken  and  then  denatured 
so  as  to  be  rendered  unfit  for  human  food,  complies  with  the 
statute  on  disposing  of  such  eggs. 


he speetf ally  sub  mi tied. 


TYRE  Vv.  BURTON  • 

Assistant  Attorney  General 


«• 

APPROVED: 


VANE  C.  TKURLO 

(Acting)  Attorney  General 
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STREET /RAILWAYS : 


1'fotor  busses  operated  in  cor"  action  With  street 
( ^ilroad  or  street  railway  ' r the  transporta- 
tion of  passengers  should  be  assessed  by  the 
State  Tax  Commission  and  not  by  a local  assessor 
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State  Tax  Commission 
Jefferson  City,  Missouri 

Attention:  Mr,  Clarence  Evans,  Chairman 


Gentlemen: 


We  are  in  receipt  of  your  request  for  an  opinion 
dated  November  26,  1940,  which  is  as  follows: 

f,Will  you  please  furnish  this  department 
with  an  official  opinion  on  the  following 
statement  of  faotsi 

"The  St.  Louis  Public  Service  pompany  is 
incorporated  under  the  provisions  of  Article 
5,  Chapter  90,  R.  S»  I!o.  1919  and  also  under 
the  provisions  of  an  Act  of  the  Legislature 
approved  April  12,  1921,  (Laws,  1921,  page 
661),  and,  is  by  its  Articles  of  Association 
authorized  to  engage  in  the  business  of 
transporting  passengers  for  hire  by  street 
railway  and  motor  busses.  . 

’‘Prior  to  the  reorganization  of  that  com- 
pany, it  operated  a number  of  motor  busses 
and  also  owned  all  of  the  capital  stock  of 
a motor  coach  corporation,  known  as  Peoples 
Motor  Bus  Company  of  St.  Louis,  the  busses 
of  which  were  separately  operated. 

"The  St.  Louis  Public  Service  Company  was 
reorganized  in  November,  1939,  under  the 
provisions  of  the  Reorganization  Bankruptcy 
Federal  Statute;  the  physical  property  of 
the  Peoples  Motor  Bus  Company  of  St.  Louis 
was  amalgamated  with  the  physical  property 
of  the  parent  company. 
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’’During;  the  time  that  the  Peoples  Motor 
Bus  Company  was  engaged  in  operating  its 
busses,  its  busses  and  other  property  were 
assessed  by  the  Assessor  of  the  City  of 
St,  Louis,  The  motor  busses  of  the  St,  Louis 
Public  Service  Company,  together  with  its 
railroad  properties,  were  assessed  by  the 
State  Board  of  Equalization  upon  the  recom- 
mendation of  this  body, 

’’The  question  now  arises,  in  view  of  the  fact 
that  the  motor  bus  operations  of  the  St.  Louis 
Public  Service  Company  are  authorized  by  a 
provision  of  its  Articles  of  Association  under 
the  Manufacturers  and  Business  Companies  Act , 
whether  the  motor  busses  and  other  physical 
property,  ancillary  to  the  bus  operation, 
should  be  taken  cognizance  of  by  this  body  for 
assessment  purposes  or  whether  the  assessment 
should  be  made  locally?” 

Prom  this  statement  we  find  that  the  St.  Louis  Public 
Service  Company  is  now  authorized  under  its  charter  as  amended 
to  carry  on  the  business  of  operating  a street  railway  by  the 
use  of  both  street  cars  and  motor  busses,  under  the  Street 
Railroad  Act, 

Under  Section  10018,  R.  S.  Mo,  1929,  street  railways  are 
required  to  make  a statement  of  their  properties  for  taxing  pur 
poses  to  the  State  Board  of  Equalization.  This  section  should 
not  be  confused  with  the  railroad  section,  being  Section  1G012, 
R.  S.  Mo;  1929;  The  street  railway  section.  Section  10018, 

R.  S.  Mo*  1929,  reads  as  follows: 

"On  or  before  the  first  day  of  January  in  each 
year,  the  president  or  other  ohief  officer  of 
every  street  railroad  company  in  every  city  of 
this  state  whose  line  is  now  or  shall  hereafter 
become  so  far  completed  and  in  operation  as  to 
run  horse  oars,  electric  cars,  cable  cars  or 
oars  propelled  by  any  other  device  for  the 
transportation  of  passengers,  shall  furnish  to 
the  state  auditor  a statement,  duly  subso3?ibed 
and  sworn  to  by  said  president  or  other  chief 
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officer,  before  some  officer  authorized  to 
administer  oaths,  setting  out  in  detail  the 
full  length  of  the  line,  so  far  as  completed, 
including  branch  or  leased  lines,  the  entire 
length  in  this  state,  the  length  of  double 
or  sidetracks,  the  length  of  such  line  located 
upon  real  estate  to  which  such  company  may 
have  title  as  right  of  way,  the  length  of  such 
line  located  upon  the  public  streets  or  thor- 
oughfares of  any  city,  together  with  all  cars, 
motors,  grip  cars,  live  stock,  electric  trolley 
wires,  cables,  cable  conduits,  power  houses, 
stables  and  all  other  property,  real,  personal 
or  mixed,  owned,  used  or  leased  on  the  first 
day  of  June,  which  may  be  used  in  or  incident 
to  the  operation  of  such  street  railroad,  the 
length  of  such  line  in  each  county,  municipal 
township  and  pity  through  or  in  which  it  is 
located,  and  the  cash  value  of  the  several 
items  embraced  in  the  statement 

It  will  be  noticed  under  the  above  section  that  the  presi- 
dent or  other  chief  officer  of  every  street  railroad  company  in 
every  eity  of  this  state  whose  line  is  wholly  or  partially  com- 
pleted and  In  operation " shall  furnish  a turn-in  of  the  property 
of  the  company  to  the  State  Auditor,  which  officer  has  now  been 
substituted  by  the  State  T$x  Commission.  It  also  specifically 
says  " electric  cars,  cable 'cars  or  cars  propelled  by  any  other 
device  for  the  transportation  of  passengers  r"  ** . n Under 

this  partial  section,  motor  busses  are  a device  for  the  trans- 
portation of  passengers,  and  a return  of  their  valuation  should 
be  made  to  the  State  Tax  Commission  and  not  to  the  local  assess- 
ing authorities. 


Under  Section  10018,  supra,  no  division  has  been  made  as 
to  the  turn-in  of  different  properties  of  the  street  x^ailway  com- 
pany, but  it  specifically  states  and  describes  all  of  the  property 
of  the  street  railway  or  street  railroad  company. 

That  all  property  of  a street  railway  or  street  railroad 
company  must  be  turned  in  to  the  State  Tax  Commission  was  held 
mandatory  in  the  case  of  State  ex  rel*  Union  Elec,  Light  & Power 
Co.  v.  Baker,  293  S.  W , 399,  1.  c.  404,  where  the  court  said; 

"Under  the  railroad  act,  as  we  have  hereto- 
fore observed,  only  a part  or  class  of  rail- 
road property  could  be  assessed  by  the  state 
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board  of  equalization,  the  remaining  class 
or  portion  being  subject  to  local  assess- 
ment. By  the  street  car  act,  all  property 
of  the  street  car  companies  was  required  to 
be  returned  to  the  state  auditor  for  assess - 
ment  by  the  state  board  of  equalization. 

It  may  be  conceded  that  the  General  As- 
sembly might  have  provided  for  the  assess- 
ment of  the  property  of  electric  power  and 
light  companies,  eleotric  transmission  lines, 
etc,,  by  a separate  act  similar  to  the  street 
car  act,  or  some  other  act,  but  we  are  not 
concerned  with  such  possibilities.  Our  only 
conoern  is  rightly  to  determine  the  validity 
of  this  particular  act  as  amended,1' 

Section  10019,  Fc,  S,'  Ho,  1929,  provides  that  the  proper- 
ties of  a street  railway  shall  be  assessed  and  apportioned  in  the 
same  manner  in  which  other  railroad  property  is  assessed  and  ap- 
portioned. This  section  merely  describes  the  method  and  not  the 
question  as  to  which  specific  property  shall  be  turned  in  to  the 
State  Tax  Commission* 

Section  10022,  R*  S*  Mo*  1929,  provides  for  the  apportion- 
ment of  these  taxes* 

Since  Section  10010,  supra,  specifically  states  that  the 
ohief  officer  shall  turn  in  to  the  State  Tux  Commission  all  cars 
propelled  by  any  other  device  for  the  transportation  of  pas- 
sengers, any  property  connected  with  the  transportation  of  pas- 
sengers is  not  excluded  and  should  not  be  taxed  locally  by  the 
local  assessor,  and  the  chief  officer  is  not  compelled  to  make 
a return  of  property  of  that  nature  to  the  local  assessor. 

Also,  in  the  oase  of  Kansas  City  Public  Service  Co,  v. 
Ranson,  41  S*  W.  (2d)  169,  1,  c,  172,  the  court  said: 

"Construing  the  above  Act  of  March  11,  1897, 
and  passing  upon  the  identical  question  now 
before  us,  this  court  in  banc,  speaking 
through  Brace,  J,  (161  Mo,  198,  199,  200,  61 
S,  W.  603,  605),  said: 
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"•Prior  to  this  enactment  (Act  of  March  11, 

1897),  the  whole  property  of  a street  rail- 
road  was  subject  to  assessment  for  taxes  by 
the  local  authorities.  The  effect  of  this 
acc  in  that  respect  was  simply  to  change  the 
assessing  authority  from  them  to  the  state 
board  of  equalization,  and  we  know  of  no 
reason  why  this  might  not  have  been  done.’” 

Under  the  holding  in  the  above  case,  the  court  specifi- 
cally held  that  Section  10018,  supra,  which  was  an  enactment  of 
March  11,  1897,  simply  changed  the  assessing  authority  from  the 
local  tax  assessor  of  all  state  railroad  property  to  the  State 
Board  of  Equalization  and  the  State  Tax  Commission, 

In  the  case  of  State  ex  rel.  School  Dist,  of  Kansas  City 
v,  Waddill,  52  S,  W.  (2d)  476,  1,  c,  477,  the  court  in  passing 
upon  the  construction  of  Section  10018,  supra,  said: 

"•The  assessment  and  levy  of  taxes  in  this 
state  Is  purely  statutory,*  State  ex  rel, 

Ziegenhein  v.  Thompson,  149  Mo.  441,  445, 

51  S.  V/,  98,  ’The  assessors  haVe  no  juris- 
diction to  assess  property  otherwise  than  as 
the  statute  prescribes.*  Abbott  v.  Linden- 
bower,  42  Mo,  162,  188.  ’Under  our  system 
of  taxation  * * * there  can  be  no  lawful  as- 
sessment except,  in  the  manner  prescribed  by- 
law;* State  ex  rel.  v.  Lesser,  257  Mo.  310, 

318,  141  S.  W.  888,  889.  The  answers'  to  the 
questions  propounded  in  the  preceding  para- 
graph must  therefore  be  -found  in  applicable 
tax  statutes.  In  referring  to  those  statutes, 
the  section  numbering  employed  In  the  revi- 
sion of  1929  will  be  used.** 

Also,  at  1.  c.  478,  the  court  said: 

"Under  the  provisions  of  the  three  sections 
just  referred  to  and  quoted  in  part,  It  is 
too  plain  to  admit  of  controversy  that  all  the 
property  of  a street  railroad  company,  used  in 
or  incident  to  the  operation  of  its  street  rail- 
road, is  to  be  assessed,  apportioned,  certified, 
and  the  taxes  thereon  levied,  in  the  manner  pro- 
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vided  by  law  for  tlie  assessment  and  taxa- 
tion of  other  railroad  property.  The 
provisions  for  the  assessment  and  taxa- 
tion of  'other  railroad  property’  are  out- 
lined in  sections  10012,  10017,  10022, 

10024,  10025,  10028,  and  10029,  R.  S.  1929 
(Mo.  St,  Ann.  Secs.  10012,  10017,  10022, 

10024,  10025,  10028,  10029).  According  to 
these.,  the  property  of  a railroad  company 
is  divided  into  two  classes.  The  first 
consists  of  the  railroad,  side  tracks,  de- 
pots, water  tanks,  turntables,  rolling 
stock,  etc,,  all  of  which  have  been  de- 
nominated by  this  court  in  construing  the 
statutes  as  the  distributable  property  of 
a railroad  company.  The  second  class  con- 
sists of  all  property  not  included  in  the 
first,  such  as  roundhouses,  workshops, 
etc#,  referred  to  in  section  10025  as 
’looal  property,*  This  latter  class  is 
required  to  be  assessed  by  local  assessing 
officer,  and  need  not  be  further  considered 
at  this  time.” 

- The  holding  in  this  case  was  to  the  effect  that  Section 
10018,  supra,  applied  to  street  railroad  companies  only,  while 
Section  10012  and  other  sections  set  out  in  the  above  para- 
graph applied  as  to  the  method  of  assessing,  apportioning  and 
certifying  the  taxes  levied  and  not  as  to  the  specific  property 
that  should  be  turned  in  to  the  State  Tax  Commission. 

In  reading  the  three  above  cited  cases  it  is  clearly 
shown  that  the  Street  Railway  Section  10018  requires  the  chief 
officer  to  make  a return  of  all  the  property  used  in  or  inci- 
dent to  the  transportation  of  passengers  to  the  State  Tax  Com- 
mission, while  under  the  Railroad  Act,  Section  10012  and  Sec- 
tion 10025,  R.  S.  Mo,  1929,  there  are  two  different  kinds  of 
property.  Under  the  Railroad  Act  the  first  consists  of  the 
railroad  itself  and  certain  described,  property,  which  should 
be  taxed  by  the  State  Tax  Commission,  and  the  second  class-  con- 
sists of  all  other  property  not  included  in  the  first,  such  as 
roundhouses,  workshops,  etc.,  consisting  of  .local  property, 
which  is  required  under  Section  10025,  R.  S.  Mo,  1929,  to  be 
assessed  by  the  local  assessing  officer. 
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G0NCLUSI0N 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  chief  officer  of  the  St.  Louis 
Public  Service  Company  should,  for  taxation  purposes,  make  a 
return  of  all  motor  busses  and  other  property  incidental  to 
the  transportation  of  passengers  and  used  in  connection  with 
the  regular  and  permanent  street  railway  to  the  State  Tax 
Commission  and  not  the  local  assessor. 

It  is  further  the  opinion  of  this  department  that 
Section  10018,  R.  S.  Mo.  1929,  when  it  mentions  ''propelled 
by  any  other  device  for  the  transportation  of  passengers," 
includes  motor  busses. 


Respectfully  submitted 


* 


W.  J.  BURKS 

Assistant  Attorney  General 


APPROVED: 

CoVstL  R.  HSwITT 
(Acting)  Attorney  General 


TAXATION:  Only  properties  of  bus 

STATE  TAX  COMMISSION:  and  truck  lines  used  in 

INTERSTATE  BUS  AND  TRUCK  LINES:  interstate  business  may 

be  assessed  by  State  Tax 
Commission. 


■January  Sl-j  1941- 


Mr#  Clarence  Evans,  Chairman 
State  Tax  Commission  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Is  in  reply  to  your  request  of  recent  date,*1 
wherein  you  submit  the  following  statement  of  facta: 


“The  General  Assembly  of  1939  amended 
Section  10066  by  adding  thereto  inter- 
state bus  and  truck  lines  as  a class 
of  public  utility  property  to  be 
assessed  by  the  State  Tax  Commission, 
found  on  page  872  Laws  of  1539. 

"A  contention  exists  among  owners  of 
this  class  of  property  concerning  what 
portion  of  their  equipment  is  subject 
to  assessment  by  the  Tax  Commission 
and  what  portion  by  the  local  assessor. 

"Various  companies  do  both  kinds  of 
business } for  instance,  a household 
goods  mover,  whose  principal  operation 
is  In  Missouri,  intra-state,  also  holds 
inter-state  authority  and  makes  one  or 
two  trips  a month  out  of  the  State. 
Should  all  the  equipment  owned  by  said 
company  be  assessed  by  the  Tax  Commis- 
sion or  only  that  portion  of  the  equip- 
ment for  which  he  holds  public  service 
commission  permits  to  operate  inter- 
state business?" 


The  provisions  of  the  taxing  statutes  pertinent  to 
your  question  are  as  follows:  Laws  of  Missouri  1939, 
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page  872,  Section  10,066.  This  section,  in  so  far  as 
it  applies  to  your  question,  provides  as  follows: 


it  # it  it  and  all  property,  real 
and  personal,  including  the  fran- 
chises owned  by  * * * interstate 
bus  and  truck  lines,  ■»  shall 
be  subject  to  taxation  for  state, 
county,  municipal  and  other  local 
purposes  to  the  same  extent  as  the 
property  of  private  persons.  And 
taxes  levied  thereon  shall  be  levied 
and  collected  in  the  manner  as  is 
now  or  may  hereafter  be  provided  by 
law  for  the  taxation  of  railroad 
property  in  this  state,  and  county 
courts,  and  the  county  and  state 
boards  of  equalization  are  hereby 
required  to  perform  the  same  duties 
and  are  given  the  same  powers  in 
assessing,  equalizing  and  adjusting 
the  taxes  on  the  property  set  forth 
in  this  section  as  the  said  courts 
and  boards  of  equalization  have  or 
may  hereafter  be  empowered  with  in 
assessing,  equalizing,  and  adjusting 
the  taxes  on  railroad  property;  and 
the  president  or  other  chief  officer 
of  any  such  * * # interstate  bus  and 
truck  lines,  # # is  hereby  required 

to  render  statements  of  the  property 
of  such  * a * interstate  bus  and  truck 
lines,  # * in  like  manner  as  the 
president,  or  other  chief  officer  of 
the  railroad  company  la  now  or  may 
hereafter  be  required  to  render  for  the 
taxation  of  railroad  property,” 


Prior  to  the  amendment  of 
it  included  interstate  bus  and 
taxable,  if  they  were  taxable. 


said  Seotion  10,066  so  that 
truck  lines  such  lines  were 
under  the  provisions  of 
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Section  9764,  R.  S,  Mo.  1929,  which  provides  as  follows: 


"All  personal  property  of  business 
and  manufacturing  corporations  shall 
be  taxable  in  the  county  in  which 
such  property  may  be  situated  on  the 
1st  day  of  June  of  the  year  for 
which  such  taxes  may  be  assessed, 
and  every  business  or  manufacturing 
corporation  having  or  owning  personal 
property  on  the  1st  day  of  June  in 
each  year,  which  shall,  on  said  date, 
be  situated  in  any  other  county  than 
the  one  in  which  said  corporation  is 
located,  shall  make  return  thereof  to 
the  assessor  of  such  county  where 
situated,  in  the  same  manner  as  other 
personal  property  is  required  by  law 
to  be  returned.  This  section  shall 
not  apply  to  railroad  or  banking  cor- 
porations." 


By  this  section  the  property  is  assessed  by  the  local 
county  officials. 

By  the  1959  Amendment,  apparently  it  was  the  intention 
of  the  lawmakers  to  place  the  duty  of  assessing  interstate 
bus  and  truck  lines  in  the  State  Board. 

In  Volume  61  C,.  Jv  at  page  190,  Sec,*  154,  the  following 
rule  is  announced  as  to  taxation  of  personal  property: 


."Personal  property  unless  exempt,  is 
subject  to  taxation,  whether  it  be 
tangible  or  whether  it  be  intangible. 

But  in  order  to  be  taxable,  personal 
property  must~c'ome  wl thin  the  descrip- 
tive terms  or  application  of  the 
statute  Imposing  the  tax.  * -*  * * 

(Italics  ours.) 

Applying  this  rule  to  the  question  here,  in  order  for 
properties  of  the  Interstate  bus  and  truck  lines  to  be  tax- 
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able  by  the  State  Board  such  properties  mast  come  within 
the  descriptive  terms  or  application  of  the  statute  im- 
posing the  tax.  In  other  words,  such  property  must  be 
property  used  in  the  interstate  bus  and  truck  line  business 
Otherwise,  it  would  be  taxable  under  said  Section  9764, 
eupra ♦ 

In  the  case  of  State  ex  rel.  Halferty,  w.  Kansas  City 
Power  & Light  Co*,  145  S*  W,  (2d)  116,  1.  c.  120,  at  para- 
graph 4,  the  court,  in  speaking  of  the  requirements  of  the 
law  before  we  can  have  a lawful  assessment,  said: 


wIt  is  conceded  that  under  our  system 
of  taxation  there  can  be  no  lawful 
collection  of  a tax  until  there  is  a 
lawful  assessment  and  there  can  be  no 
lawful  assessment  except  in  the  manner 
prescribed  by  law  and  of  property  desig- 
nated by  law  for  that  purpose.  See 
State  ex  rel.  Onion  Electric  Light  & 
Power  Co.  v.  Baker  et  al.,  316  Mo.  853, 
293  S.  W.  399,  (cited  by  both  sides.) 
This  principle  is  well  settled  and  needs 
no  further  citation  of  authorities.  * 


Apparently  when  the  General  Assembly  was  amending 
Section  10,066,  supra,  so  that  it  Included  interstate  bus 
and  tmiek  lines,  it  did  not  have  in  mind  to  change  the 
mode  of  assessing  and  taxing  of  bus  and  truck  lines  which 
were  not  interstate. 

In  the  case  of  State  ex  rel.  School  District  of 
Plattsburg  v.  Bowman,  178  Mo.  654,  at  1,  e.  660,  the  court, 
in  discus  sing  the  intention  of  the  General  Assembly  to  in- 
clude certain  properties  for  taxation  and  to  exclude  others 
said: 


RIt  seems  reasonably  clear,  however, 
that  the  Legislature  did  not  have  in 
mind  partnership  property  when  it  en- 
acted section  9121,  and  that  that 
section  is  properly  referable  only  to 
property  owned  by  an  individual.  And 
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this  being  true,  the  statute  must  be 
deemed  to  be  silent  as  to  the  assess- 
ment and  taxation  of  partnership  prop- 
erty; and,  therefore,  the  general  rules 
of  law  pointed  out  must  be  held  to  ob- 
tain." 


So  here,  in  the  question  involved,  the  General  Assembly 
having  only  included  properties  of  interstate  bus  and  truck 
lines  for  taxation  under  Section  10,066,  which  is  silent 
as  to  the  assessment  of  intrastate  bus  and  truck  lines,  the 
general  statute  for  assessment  of  bus  and  truck  lines  would 
still  be  in  full  force  and  effect  as  to  bus  and  truck  lines 
which  do  Intrastate  business  and  they  would,  therefore,  be 
assessed  by  the  local  authorities. 


CONCLUSION . 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  State  Tax  Commission  should  assess  only  that  portion 
of  the  equipment  of  interstate  bus  and  truck  lines  for  which 
they  hold  a public  service  commission  permit  to  operate  inter- 
state business. 

Respectfully  subml t ted , 


TYRE  W.  BURTON 
Assistant  Attorney-General 


TWBsCP 

APPROVED: 


COVELt  R.  HEtoltfT  ' 

(Acting)  Attorney-General 


/ _ - 
' } 
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TAXATION:  Taxation  of  Interstate  Bus  and  Truck  lines  on 
irregular  routes . 


January  30,  1941 


Mr  * Clarence  Evans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date, 
wherein  you  submit  the  following  statement  of  facts 
and  request: 


tt0n  page  872,  Daws  of  1939, 
you  will  find  Section  10066 
was  amended  toy  tile  addition  of 
the  words  ’interstate  bus  and 
truck  lines* . 

"We  find  a great  many  companies 
doing  interstate  business  which 
traverse  ‘irregular  routes.  The 
assessment  of  this  property 
should  toe  allocated  according  to 
the  railroad  law, 

”We  wish  to  inquire  what  the 
toasis  for  allocation  should  toe 
in  such  cases,  in  many  instances, 
the  carrier  never  makes  tout  one 
trip  through  a certain  taxing  sub- 
division, Is  it  to  toe  presumed 
that  this  carrier  keep  a minute 
record  and  that  the  assessment  toe 
divided  in  as  many  parts  and  par- 
cels as  he  traverses  during  the 
year  or  is  this  law  applicable 
only  to  regular  routes?” 
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By  the  Act  of  1939  the  General  Assembly  has 
provided  that  interstate  bus  and  truck  lines  shall  be 
assessed  and  taxed  in  the  same  manner  that  railroad 
property  is  taxed.  Section  10066,  Laws  of  Missouri 
1939,  page  872,  Said  section,  in  so  far  as  it  applies 
to  Interstate  bus  and  truck  lines,  provides  as  follows: 


* ■»  * and  all  property,  real 
and  personal,  including  the  fran- 
chises owned  by  # # -*  interstate 
bus  and  truck  lines , % # shall 

be  subject  to  taxation  for  state 
county,  municipal  and  other  local 
purposes  to  the  same  extent  as 
the  property  of  private  persons , 

And  taxes  levied  thereon  shall  be 
levied  and  collected  in  the  manner 
as  is  now  or  may  hereafter  be  pro- 
vided by  law  for  the  taxation  of 
railroad  property  in  this  state/ 
and  county  courts,  and  the  county 
and  state  boards  of  equalization 
are  hereby  required  to  perform  the 
same  duties  and  are  given  the  same 
powers  in  assessing,  equalizing  and 
adjusting  the  taxes  on  the  property 
set  forth  in  this  section  as  the 
said  courts  and  boards  of  equaliza- 
tion have  or  may  hereafter  be  em- 
powered with  in  assessing,  equal- 
izing, and  adjusting  the  taxes  on 
railroad  property;  and  the  president 
or  other  chief  officer  of  any  such 

* ■»  # interstate  bus  and  truck  lines, 

* * •»  is  hereby  required  to  render 
statements  of  the  property  of  such 

* * interstate  bus  and  truck  lines, 

* •>*-  in  like  manner  as  the  president, 
or  other  chief  officer  of  the  rail- 
road company  is  now  or  may  hereafter 
be  required  to  render  for  the  taxa- 
tion of  railroad  property." 


It  will  also  be  noted  that  this  section  provides  that  such 
property  shall  be  subject  to  taxation  for  state,  county. 
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munlcipal  and  other  local  purposes  to  the  same  extent 
as  the  property  of  private  persons.  So  it  cannot  be 
questioned  but  that  the  property  of  the  interstate  bus 
and  truck  lines  is  taxable  in  some  manner  in  this  State. 

The  property  of  the  railroad  companies,  oommonly 
known  as  the  distributable  property,  is  assessed  and  tax- 
ed under  Section  1001S  R.  S.  Mo.  1929.  The  taxes  from 
this  distributable  property  la  then  allocated  to  the 
various  subdivisions  of  the  State  by  virtue  of  the  pro- 
visions of  Section  10022  R.  S.  Mo.  1929,  on  a mileage 
basis.  That  is,  each  subdivision  of  the  State  through 
which  such  railroad  passes  receives  taxes  in  the  propor- 
tion that  the  amount  of  mileage  through  such  subdivision 
bears  to  the  mileage  of  the  entire  railroad. 

From  your  request  it  appears  that  since  the 
carrier  on  the  irregular  route  does  not  have  any  way  of 
determining  the  miles  of  highway  over  which  it  passes 
through  the  various  subdivisions,  then  it  would  be  impos- 
sible to  tax  the  property  of  these  carriers  as  distribut- 
able property. 

The  term  "irregular  route"  is  defined  in  Laws  of 
Missouri  1931  at  page  305  in  the  following  language: 


"The  term  ’irregular  route,'  when 
used  in  tills  act,  means  that  por- 
tion of  the  public  highways  over 
which  a regular  route  has  not  been 
established." 


If  no  regular  route  has  been  established  then  it 
would  be  almost  Impossible  for  the  interstate  bus  and  truck 
operator  on  the  Irregular  route  to  comply  with  the  railroad 
act  in  so  far  as  it  requires  the  carrier  to  furnish  to  the 
taxing  authorities  its  mileage  through  the  various  political 
subdivisions  of  the  State  named  in  said  Section  10022  R.  S. 
Mo.  1929. 

To  construe  said  section  10066,  supra,  so  that  It 
required  an  Interstate  bus  and  truck  operator  on  an  irregu- 
lar route  to  comply  with  the  railroad  act  In  so  far  as  it 
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requires  the  operator  to  furnish  the  taxing  officials 
with  the  information  as  to  the  number  of  miles  of  roads 
it  passes  over  through  the  various  political  subdivisions 
of  the  State,  would  almost  require  an  impossible  task, 
and  we  think  it  would  be  an  absurdity  to  so  construe  this 
act.  W©  think  the  rule  of  construction  announced  in 
Hanna  v.  Aetna  Life  Ins.  Co.,  21 7 Mo.  App.  261,  1.  c.  272, 
would  be  applicable  here,  This  rule  la  as  follows: 


**->  * a The  rule  is  that  statutes 
will  not  be  construed  so  as  to 
require  impossibilities  or  to 
lead  to  absurd  results,  if*  they 
are  at  all  capable  of  any  other 
reasonable  interpretation.  (25 
R.  C.  L.  1018-1020;  Potter  v. 
Douglas  County,  87  Mo.  239;  State 
ex  rel.  v.  Koeln,  211  S.  W.  31; 
Corrigan  v.  Kansas  City,  211  Mo. 
608,  650.  * * ->  * 


We  think  this  statute  would  receive  the  proptu 
Interpretation  and  construction  by  holding  that  the  proper- 
ties of  the  Interstate  bus  and  truck  operators  who  have 
permits  to  operate  on  an  irregular  route  should  be  assessed 
as  local  property  as  is  required  by  Section  10025  R.  S.  Mo. 
1929,  which  provides  as  follows: 


“All  property,  real,  personal  or 
mixed,  including  lands,  machine 
and  workshops,  roundhouses,  ware- 
houses and  other  buildings,  goods, 
chattels  and  office  furniture  of 
whatever  kind,  owned  or  controlled 
by  any  railroad,  company  or  corpora- 
tion In  this  state  not  hereinbefore 
specified,  shall  be  assessed  by  the 
proper  assessors  in  the  several 
counties,  cities.  Incorporated 
towns  and  villages  wherein  such 
property  is  located,  under  the 
general  revenue  laws  of  the  state 
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and  the  municipal  laws  regulating 
the  assessments  of  other  local 
property  in  such  counties,  cities. 
Incorporated  towns  and  villages, 
respectively,  hut  the  taxes  on  the 
property  so  assessed  shall  be  levied 
and  collected  according  to  the  pro- 
visions of  this  article.0 


As  stated  above,  our  reason  for  this  view  is  that 
it  would  be  impossible  to  assess  this  property  as  distri- 
butable property  of  the  carrier.  We  are  therefore  of  the 
opinion  that  the  provisions  of  said  Section  10066,  at  page 
872,  Laws  of  Missouri,  1939,  in  so  far  as  they  require  the 
distributable  property  of  interstate  bus  and  truck  lines  to 
be  taxed,  do  not  apply  to  lines  which  operate  on  an  irregu- 
lar route,  but  that  such  lines  should  be  taxed  as  local 
property  as  is  required  by  said  Section  10025  of  the  rail- 
road act. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED  J 


COVELL  R . MriTT  ' 
(Acting)  Attorney-General 
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INTOXICATING  LIQUOR ; 


Liquor  sold  on  licensed  premises 
may  be  legally  opened  and  consumed 
on  other,  separate  adjacent  premises 
owned  by  the  licensee,  and  not 
described  in  license. 


April  11,  1941 


Honorable  Sam  T.  Evans 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


Dear  Sirs 


This  is  in  reply  to  your  request  for  our  opinion 
in  your  letter  which  is  in  the  following  terms: 


"Charles  Harrington  of  near  Altamont, 
Mo.,  has  license  to  sell  intoxicating 
liquor  by  retail  in  original  package 
in  his  filling  station.  He  owns  and 
operates  a dance  hall  under  a separate 
roof  a few  feet  away.  He  permits  his 
customers  to  ppen  and  consume  the  in- 
toxicating liquor  in  dance  hall  which 
they  buy  at  the  filling  station  and 
tobacco  store. 

"Two  or  three  weeks  ago  the  Liquor 
Department  agreed  to  secure  an  opinion 
from  your  office  as  to  whether  or  not 
this  is  legal.  It  is  my  opinion  that 
to  permit  his  customers  to  consume  the 
liquor  in  dance  hall  is  unlawful,  being 
in  violation  of  law  which  prevents  the 
consumption  of  intoxicating  liquor  on 
premises  where  purchased, 

"I  should  like  to  have  copy  of  opinion 
whenever  it  is  prepared. 
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’’If  for  any  reason  your  office  has 
not  been  requested  for  an  opinion, 

I should  like  to  have  an  opinion 
from  your  office  based  upon  the 
facts  hereto  attached.  These  facts 
are  identical  with  the  agreed  state- 
ment of  facts  that  the  Liquor  Depart- 
ment agreed  to  submit  for  an  Attorney 
General's  opinion/* 


The  statement  of  facts  attached  thereto  is  as 
follows  J 


"That  Charles  I*  Harrington  was 
issued  a liquor  permit  by  the  State 
of  Missouri  to  sell  whiskey  and  beer 
by  the  package  on  the  following 
described  premises : 


"In  the  two  story  stucco  building,  with 
basement,  the  second  story  used  for 
living  quarters,  the  above  building  is 
22  feet  by  24  feet  located  on  the  High- 
way at  the  junction  of  Highways  69  and 
6 one  mile  west  of  Altamont,  DaVies,s 
County,  Missouri  j said  Harrington  aTso 
operates  a dance  hall  just  west  of  the 
above  described  two  story  building  and 
ten  feet  west  thereof}  said  dance  hall  . 
is  a separate  building  and  is  not  eon- V 
• nee  ted  in  any  manner  with  the  two  story  N' 
building  above  described.  He  sells 
liquor  from  the  two  story  building  and 
permits  it  to  be  consumed  in  the  dance 
hall . 

"Is  this  a violation  of  the  letter  or 
the  spirit  of  the  liquor  lawc  of  \ 

Missouri,  or  is  Harrington  complying 
with  the  law?" 


V 
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Section  4901 , R.  S.  Mo.  1939  (a  part  of  the  Liquor 
Control  Act)  in  part  provides: 


"Intoxicating  liquor  shall  he  sold 
at  retail  in  the  original  package 
upon  a license  granted  by  the  super- 
visor of  liquor  control,  and  said 
intoxicating  liquor  so  sold  shall 
not  be  consumed  upon  the  premises 
where  sold,  nor  the  original  package 
opened  on  said  premises  of  the 
vendor,  except  as  otherwise  provided 
in  this  act.  * * 


The  provision  above  quoted,  that  "...  liquor  so 
sold  shall  not  be  consumed  upon  the  premises  where  sold, 
nor  the  original  package  opened  on  said  premises  of  the 
vendor,"  (Italics  ours)  means  the  premises  described  in 
the  license  *■  the  premises  upon  which  sales  are  licensed 
to  be  made.  Section  4881,  R.  S.  Mo.  1939,  in  part  provides 
that  "no  person  . . . shall  sell  intoxicating  liquor  in  any 
other  place  than  that  designated  in  the"  license,  ..." 

In  our  opinion,  the  intent  of  the  whole  Liquor  Control  Act 
is  that  "premises"  means  "licensed  premises".  lNhlle  the 
word  "premises"  has  been  variously  defined,  in  use  it 
generally  refers  to  certain  real  property  described  in  a 
legal  instrument  ( Ballentine * s Law  Dictionary,  page  1001). 
The  instrument  to  which  we  look  to  ascertain  what  premises 
are  involved  in  this  matter  is  the  liquor  license,  and 
application  therefor.  In  practice  the  license  describes 
the  premises  described  in  the  application.  In  the  case  of 
In  Re  Henry.  142  N.Y.S.  485,  1.  c.  486,  where  the  question 
waa*"whether  the  premises  of  an  applicant  for  a liquor 
license  were  within  a prohibited  proximity  to  certain  other 
buildings,  the  court  said: 


"It  may  be  assumed  that  the  term 
♦premises*  as  used  in  the  statute 
is  broad  enough  to  include  land 
and  buildings  or  either,  if  speci- 
fied in  the  application,  but  the 
immediate  question  here  Involved 
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is  whether  the  specification  of 
premises  in  the  particular  appli- 
cation was  intended  to  be  broader 
than  the  saloon  building,  and 
inclusive  of  the  whole  tract  of 
land,  and  it  is  to  be  solved  along 
the  usual  lines  of  interpretation 
of  written  instruments  * By  the 
statute  (section  15,  subd,  5)  the 
specification  of  the  premises  is 
not  required  to  be  by  metes  and 
bounds,  or  by  other  exact  descrip- 
tion, It  is  enough  to  supply  ’such 
apt  description  as  will  reasonably 
indicate  the  locality  thereof,’  In 
the  present  application  there  cer- 
tainly is  no  reference  to  respond- 
ent’s entire  tract  or  description 
of  it  as  being  the  premises  intended 
to  be  specified,  and,  on  the  other 
hand,  there  can  be  no  doubt  but  that 
the  premises  in  mind  as  the  place  of 
the  Intended  traffic  was  to  he  a 
building.  The  reference  to  a parti- 
cular room  makes  this  certain , It 
would  be  lawful  to  sell  liquors  on 
respondent’s  tract  at  any  place  or 
building  or  location  specified,  if 
consented  to  by  the  requisite  pro- 
portion of  neighboring  owners,  and, 
having  specified  such  place,  it 
cannot  be  assumed  that  he  proposes 
now,  or  secretly  proposed  then,  to 
sell  it  at  some  other  point  on  his 
tract,  where,  by  the  statute,  it 
would  be,  for  lack  of  consents,  unlaw- 
ful to  do  so.  Matter  of  Keene  v, 
Toole,  1 Liq.  Tax  R , 79,  •»  * * * •*" 


Later,  in  Plerse  v,  Zimmerman . 5 N.Y,S.  (2nd)  705, 
704,  255  App.  I)iv,T6&,  it  was  ruled  that  the  term 
’’premises**  in  a similar  provision  of  the  New  York  Liquor 
Law  means  "a  store  and  not  a building," 


Hon.,  S;am  T.  Evans 
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The  fact  that  the  holder  of  the  license  also  owns 
the  other  premises  where  the  package  was  opened  and 
consumed,  in  our  opinion  does  not  affect  this  question. 

The  dance  hall,  as  stated  in  your  letter,  is  in  a separate 
building  not  physically  connected  with  the  building 
described  in  the  liquor  license.  Said  dance  hall  is  not 
used  as  a part  of  the  business  of  selling  intoxicating 
liquor  in  the  original  package  for  consumption  on  other 
premises.  The  premises  meant  in  the  liquor  law  are  those 
used  in  conducting  the  business  licensed*  In  Orke  v. 
McManus,  115  N . W , 580,  1,  e,  581,  the  Supreme  Court  of 
Iowa  said: 


* * The  law  prohibits  the  selling 
or  drinking  on  the  premises  of  the 
manufacturing  establishment,  not  of 
the  corporation  owning  or  operating 
the  plant,  and,  for  this  reason,  the 
word  1 premises * should  be  so  limited 
in  its  meaning  as  to  include  no  more 
than  the  buildings  occupied  by  and 
the  grounda  used  in  connection  with 
such  establishment*  As  pointed  out, 
the  saloon  was  operated  Independently 
and  apart  from  the  brewery,  and  was 
not  Included  within  the  premises  of 
the  manufacturing  plant* 


And,  in  State  v*  Almy.  79  Atl.  962,  1,  c*  964,  52 
Rhode  Island  4i5,  it  was  ruled: 


it  it  Therefore  the  words,  ’The 
finding  of  any  liquors  enumerated 
In  this  section  upon  the  premises 
of  any  retail  druggist  or  apothecary,’ 
apply  to  the  finding  of  the  same  in 
the  shop  or  store  or  other  portion  of 
the  business  premises  of  those  persons  * 

n*  ■»  ■»  % it  And  If  he,  as  a druggist  or 
apothecary,  has  a shop  or  store  wherein 
a druggist’s  license  could  operate.  If 
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he  had  one,  those  are  his  business 
premises j and,  In  case  he  has  no 
such  druggist’s  liquor  license, 
those  are  the  premises  wherein  he 
must  not  sell  or  keep  for  sale  In- 
toxicating liquor  in  prohibited 
quantities 


Since  neither  the  liquor  law  nor  a liquor  license 
authorises  sales  on  all  premises  to  which  the  licensee 
may  have  title  or  the  right  to  possession,  it  necessarily 
follows  that  the  limitations  and  prohibitions  applicable 
to  the  licensed  premises  do  not  attach  to  other  premises 
not  licensed  to  which  the  licensee  may  have  title. 


Your  letter  states  that  the  sales  were  made  at  and 
on  the  premises  described  in  the  license.  Therefore,  the 
sales  are  legal.  Inasmuch  as  the  opening  and  consumption 
of  the  package  was  done  at  a place  other  than  the  licensed 
premises,  there  is  no  violation  in  that  respect  either  of 
the  letter  or  the  spirit  of  the  liquor  law. 


CONCLUSION . 


Intoxicating  liquor  sold  on  premises  licensed  for 
retail  sale  of  such  liquor  in  the  original  package  for 
consumption  on  other  premises,  may  legally  be  opened  and 
consumed  on  other  premises  owned  by  such  licensee,  which 
other  premises  are  not  the  premises  described  in  the 
license,  and  consist  of  a separate  building,  though  adja- 
cent to  said  licensed  premises.  In  the  liquor  Control  Act 
"premises"  means  premises  described  in  the  license. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney-General 

APPROVED: 


mrurOTHo — 

(Acting)  Attorney-General 
EHsCP 
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TAXATION  AMD  KEVF^fE; 


I. 


II 


October 


Drainage  district/’  under;  county  court- 
organization  may  V rchase  realty 
sold  for  taxes  due  such  district. 

After  suc'h  date  the  land  is  not 
subject  to  taxes. 

County  court  may  purchase  land  in 
foreclosure  of  school  fund  mortgage 
for  such  fund  and  takes  the  title  to 
the  .property  free  from  all  outstanding 
general  county  and  state 

taxes. 


29, 


1941 


Honorable  3 an  T.  Kvans 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


Dear  Mr.  llvans: 


1* 


He  desire  to  acknowledge  your  request  of  Octo- 
’ boy  J25,  1941,  for  an  opinion,  which  is  as  follows: 

"■  ' “ V-| 

' wThe  County  Court  of  Daviess  County,  Mis- 
souri, desire  your  opinion  on  the  following 
facts,  namely: 

1.  A Drainage  District  acquired  title 
to  real  estate  through  sale  for 
delinquent  drainage  taxes;  prior 
to  sale  state  and  county ’taxes 
had  been  assessed,  and  levied 
against  said  real  estate,  which 
were  unpaid  and  delinquent  at  time 
of  sale  for  delinquent  drainage 
taxes. 


Is  the  Drainage  District  obligated 
to  pay  Said  State  and  County  taxes 
which  had  been  assessed  and  levied 
against  said  real  estate  prior  to 
.i  acquiring  title  through  sale  for 
delinquent  drainage  taxes? 


2,  The  County  Court  acquired  title  to 
real  estate  at  sale  of  foreclosure 
of  Gchool  fund  Mortgage;  prior  to 
the  foreclosure  state  and' county 
taxes  had  been  assessed  and  levied 
against  said  -real  estate,  which 


7 


Hon.  Sam  T.  Evans.  - 2 - October  29 , 1941 


were  delinquent  at  time  of  fore- 
closure sale. 

Is  the  County  Court  obligated  to 
pay  these  state  and  county  de- 
linquent taxes  after  acquiring 
title? 

"I  refer  you  to  the  case  of  State  ex  rel. 

City  of  St.  Louis  v.  Baumann,  153  SW  (2d)  31. M 

V/e  presume  that  the  county  court  bought  the 
property  involved  under  a tax  sale  in  foreclosure  of  a 
lien  for  delinquent  drainage  taxes  due  a drainage  dis- 
trict organized  under  the  county  court.  Also  that  the 
court  purchased  land  under  a foreclosure  of  a school  fund 
mortgage  for  and  In  behalf  of  such  fund, 

I* 

In  regard  to  the  right  of  a county  court  to  buy 
lands  offered  for  sale  in  foreclosure  of  a lien 'for  de- 
linquent drainage  taxes  due  a drainage  district,  organized 
under  the  county  court,  the  Springfield  Court  of  Appeals 
in  the  case  of 'Drainage  District  No.  23  v.  Hetlage,  102 
S.  W.  (2d)  702,  710,  held: 

’•Section  11020,  vol;  2,  R.  3. 'Mo.  1929 
(Mo.. St.  Ann.  Sec,  11020,  p.  3659),  cited  by 
appellant,  reads  in  part  as  follows:  ’Drain- 
age or  levee  districts  heretofore  or  hereafter 
incorporated  under  any  of  the  drainage  or  levee 
lows  of  this  state  where  lands  are  offered  for 
sale  for  their  own  taxes  (Italics  ours)  or  as- 
sessments due  thereon,  shall  be  and  are  hereby 
authorized  to  buy  such  lands  at  not  to  exceed 
the  amount  of  3uch  taxes,  assessments,  interest, 
penalties  unci  costs.  ’ 


/ 
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"It  also  further  provides,  among  other 
things,  for  the  sale  of  lands  so  purchased!, 
but  nowhere  does  it  say  anything  whatever 
about  the  right  to  redeem  from  state  and 
county  taxes.  Since  this  section,  confers 
power  to  bid  at  a 3ale  for  the  district's  own 
taxes * but  is  silent  as  to  the  right  to  bid 
at  a sale  for  state  and  county  taxes,  the 
presumption  is  that  the  legislature  intended 
that  the  district  should fnot  have  the  power 
to  bid  as  to  state  and  county  taxes.  Dietrich 
v.  Johns  et  al. , 227  Mo.  - App.  365*  53  S.  W. 
(2d)  1059;  Chilton  v.  Drainage  DistihLct  Ho.  8* 
228  Mo.  App.  4,  63  S.  W.  (2d)  421. 


"As  insisted  by  respondent,  the.  maxim, 
Mixpressio  unius  cat  exclusio  alterius*1  is  ' 
applicable . Keane  v.  Strodtman * 325  Mo*  161* 
18  8.  V/.  (2d)  89 6 i Applying  the  maxim  to  the 
facts  in  the  case  before  us*  the  conclusion 
follovjs  that  the  grant  of  the  right  to  bid  at 
sales  for  taxes  due  Drainage  District  Ho.  23, 
by  implication,  excludes  the  right  of  the 
district  to  bid  at  a sale  for  state  and  county 
taxes,  or  to  redeem  therefrom; " 


A drainage  district  is  a "public  corporation" 
and  npt  a private  one*  and  tho;  county  court  administers 
its  entire  affairs*  State  ex  rel;  Applegate  v.  Taylor, 
125  3.  W.'  892; 


A drainage  district  is  a public  corporation* 
being  a political  subdivision  of  the  state*  which  exer 
cises  prescribed  governmental  functions*  Squaw  Creek 
Drainage  District  v*  Turney*  156  3.  W;  12.  Houclc  v; 
Little  Diver  Drainage  District*  154^3. mW*  739^  Judg- 

j 9 vJ  • S . 


reme 


Court 

rel. 


58, 


ment  affirmed  in 
State  ex  Inf.  McAllister,  ex  rel.  Manion 
Albany  Drainage  District  234-  S.  W.  359* 
Lake  Drainage  & Levee  District  150  3. 


254 
et  al.  v* 

Wilson  v.  King’s 
931,  Max  v. 
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Barnard-Bolckow  Drainage  District  52  S.W.  (2nd)  585.  Korney 
Creek  Drainage  District  v.  Farm  Gity  Inv.  Co.  32  B.W.  (2nd) 
753.  Graves  v.  Little  Tarkio  Drainage  District,  134  S.W, 

(2d)  70. 

In  the  case  of  State  v.  Baumann,  153  S.W.  (2d) 

31,  35,  the  Supreme  Court,  en  banc,  after  holding  that  a 
certificate  of  purchase  vested  an  equitable  interest  or  title 
in  and  to  the  owner  thereof,  further  ruled  that  a municipal 
corporation,  owner  of  a certificate  of  purchase  was  not 
subject  to  taxes.  The  court  in  such  case  at  page  35  said: 

"The  act  permits  the  application  of  this  rule  in 
this  case.  Therefore,  the  City  is  now  vested 
with  the  equitable  title  to  the  land  and  the 
land  is  not  subject  to  taxes.  **  * * 

"Furthermore,  the  provision  making  the  pay- 
ment of  the  outstanding  taxes  a prerequisite 
to  obtaining  a deed  could  not  have  been  intended 
to  apply  to  the  City,  acting  in  its#  governmental 
capacity,  which  is  not  liable  for-  taxes.  * * # 

'Revenue  is  the  object  of  taxation,  and  none  would 
result  from  levying  a tax  upon  the  agencies  of  the 
state,  through  which  it  exercises  the  functions 
of  government,  or  by  virtue  of  which  it  protects 
and  enforces  its  rights  or  those  of  its  citizens. 
Taxation  of  these  functions  and  agencies  would, 
in  effect,  be  merely  taking  out  of  one  pocket  and 
putting  it  into  another.  In  the  end,  no  net 
revenue  would  be  derived.*  See,  also,  State  v. 

Locke*  29  N.M.  148,  219  P*  790,  30  A.L.R*  407." 

While  the  exact  point  presented  in  this  inquiry 
has  not  been  decided  by  our  Supreme  Court,  the  reasoning  and 
holding  In  the  Baumann  case  supra,  is  controlling  in  the 
opinion  of  this  department. 

The  ruling  in  this  decision  may  be  questioned  by 
some  but  it  stands  until  overruled.  An  application  of  the 
above  decision  to  the  facts  stated  by  you,  in  the  opinion  of 
this  department,  results  In  the  conclusion  that  a drainage 
district  organized  under  and  by  virtue  of  the  county  court 
t&at  acquiree  title  to  the  land  through  a sale  for  its  own 
taxes,  takes  title  to  the  same  without  being  subject  to 
outstanding  county  and  state  taxes. 
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ll. 

ffin  determining  the  status  of 
funds  and.  the  right  of  a county  court, 

Investment,  collection  and  reinvestment 
court,  In  the  case  of  Saline  County  v. 

183,  186,  said* 

"It  must  be  remembered  that  this  is  a case 
where  public  officers  were  acting  for  a gov- 
ernmental subdivision  of  the  state,  a county, 
in  relation  to  funds  held  in  trust  for  the 
public  for  school  purposes.  Nothing  Is  better 
settled  than  that,  under  suoh  circumstances, 
such  officers  are  not  acting  as  they  would  as 
individuals  with  their  own  property,  but  as 
special  trustees  with  every  limited  authority, 
and  that  every  one  dealing  with  them  must  talce 
notice  of  those  limitations.  Montgomery  County 
v.  Auchley,  103  Ho.  492,  15  S.W.  026. 

"Sections  9243-9256,  R.8.  1929  (Mo.  St.  Ann. 

Sections  9243  to  9256,  pp.  7098-7104),  say  what 
a county  court  can  do  with  reference  to  the  in- 
vestment, collection,  and  reinvestment  of  nubile 
school  funds.  These  statutes  require  that  county 
courts  'diligently  collect,  preserve  and  securely 
invest  * * # on  unincumbered  real  estate  security,  h 

worth  at  all  times  at  least  double  the  sum  los.ned 
# * * the  county  school  fund' ; and  that  these 
funds  'shall  belong  to  and  be  securely  invested 
and  sacredly  preserved  in  the  several  counties 
as  a county  public  school  fund,  the  income  of 
which  fund  shall  be  collected  annually  and 
faithfully  appropriated  for  establishing  and 
maintaining  free  public  schools.'" 


oublit  school 
with  reference  to  the 
then  of,  the 
Thorp  S.W.  (2d) 
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The  application  of  general  taxation  to  govern- 
mental subdivisions  and  municipal  governments  is  dis- 
cussed in  the  following  excerpt  from  the  case  of  State 
v.  Baumann,  supra,  1.  c,  35,  in  the  following  language: 

" in  Van  Brocklin  v.  Tennessee,  117  U.  S.  151, 

G 3.  Gt.  G70,  682,  29  L.  Ed.  845;  the  United 
States  Supreme  Court  said:  ’General  tax  acts 
of  a state  are  never,  without  the  clearest 
words,  held  to  include  its  own  property,  or 
that  of  the  municipal  corporations,  although 
not  in  terms  exempted  from  taxation;*  This  is 
quoted  in  State  v.  Snohomish  County,  71  hash. 

320,  128  P»  6G7  which  held  that  public  policy, 
supports  the  conclusion  that  general  tax  laws 
are  presumed  to  operate  upon  private,  not 
public  property  in.  the  absence  of  a clear  in- 
tention to  the  contrary.  The  reason  for  such 
rule  is  aptly  stated  in  Laurel  v.  VIeems,  100 
Miss.  335,  50  So.  151,  453,  Ann.  Gas.  1914A, 

159.  'Revenue  is  she  object  of  taxation,  and 
none  would  result  from  lomng  a tax  upon  the 
agencies  of.  the  state , through,  which,  it  exer- 
cises the  functions  of  government,  or  by  vir- 
tue of  which  it  protects  and  enforces  its  rights 
or  those  of  its  citizens.  Taxation  of  these 
functions  ncl  agencies  would , in  effect,  be 
merely  taking  out  of  one  pocket  and  putting 
it  into  another,  in  the  end,  no  net  revenue  • 
would  be  derived.'  See,  also,  State  v,  Locke, 

29  L.  K.  148,  219  P,  790,  30  A.  L.  R.  407." 

Therefore,  it  is  the  opinion  of  this  Depart- 
ment that  a county  court  acquiring  title  to  land  under 
foreclosure  of  a school  fund  mortgage,  for  and  in  behalf 
of  such  fund,  takes  title  to  the  property  free  from  all 
outstanding  general  county  and  state  taxes. 


Respectfully  submitted. 


APPROVED:  8.  V,-  MEDLING 

Assistant  Attorney  General 

VANE  C.  TllXTcLO 

(Acting)  Attorney  General 


SVM/mc 


COUNTY  BUDGET  ACT:  County  court  cannot  return  money 

transferred  under  Section  13829  to  drainage  districts 
after  money  has  been  taken  into  consideration  for 
estimates  for  1941.  Can  give  drainage  districts 
any  surplus  remaining  in  classes. 


A March  13,  1941 

/ \\ 

1/ 


Mr.  0.  C.  Ferguson 
Treasurer,  New  Madrid  County 
New  Madrid,  Missouri 


Dear  Sir  * 


This  department  is  in  receipt  of  your  letter 
of  February  24th,  wherein  you  make  the  following 
inquiry* 


"A  peculiar  situation  has  developed 
in  this  county,  on  which  I shall  need 
an  opinion.  The  Drainage  Districts 
referred  to  in  this  letter,  have  refer- 
ence to  districts  organized  by  the 
county  court. 

On  June  4th,  1940,  three  of  the  Drain- 
age Districts,  Nos.  10,  12  and  23,  had 
some  ^10,000.00  in  surplus  money 
after  having  paid  all  the  bonds  and 
other  obligations  of  these  districts. 

At  this  time  a new  district  had  been 
organized  in  which  the  lands  in  these 
three  districts  had  been  incorporated 
into  a new  district  known  as  Drainage 
District  No*  39,  which  issued  some 
^>25,000.00  in  bonds  to  r eclean  the 
ditches  of  this  new  district,  which 
represented  old  districts  Nos.  10,  12 
arid  23. 

Naturally  at  the  time  of  the  issuance 
of  the  bonds,  it  was  estimated  that  -the 
bonds  issued  would  be  sufficient  to  do 
the  work.  At  that  time  the  county 
court  made  an  order  of  record  and  issued 
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warrants  on  these  districts  to  trans- 
fer such  balances  to  the  General  Revenue 
Fund  of  the  county  (which,  of  course, 
means  Claeses  1 to  5,  inclusive)  and 
such  transfer  was  purported  to  he  done 
under  Section  12167 „ At  that  time  it 
was  the  full  intention  that  this  money 
should  remain  in  the  several  classes  to 
pay  some  outstanding  warrants  and  to 
place  the  county  on  a cash  basis.  As 
treasurer,  I issued  the  proper  receipt 
and  used  the  proceeds  t ransferred  to  pay 
the  outstanding  warrants  for  the  year 
1940. 

Now  since  that  transaction,  the  Drainage 
Engineer  finds  that  he  underestimated 
the  amount  necessary  to  clean  out  the 
ditches,  and  requested  the  court  for 
additional  funds,  and  they  in  turn  then 
requested  the  county  clerk  (orally)  to 
issue  warrants  in  favor  of  the  above 
drainage  districts  in  the  sums  heretofore 
transferred  and  against  the  General 
Revenue  Fund.  He  refused  to  issue  such 
warrants,  stating  that  this  money  had 
been  taken  into  consideration  in  staking 
up  the  budget  for  the  year  1941,  and  the 
several  allowances  had  been  made  under  the 
budget  and  that  if  this  amount  or  amounts 
were  transferred  by  him  at  this  time,  and 
by  warrant,  that  it  would  just  mean  that 
much  spent  above  the  budget,  and  that  he 
would  be  liable  for  the  same,  at  least, 
to  the  extent  of  his  bond. 

Then  the  court  purported  to  make  an  order 
of  r ecord  wherein  they  ordered  me,  as 
county  treasurer,  to  transfer  such  funds 
from  the  General  Revenue  Fund  to  the  drainage 
districts  from  which  they  were  originally 
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derived. 

Would  there  be  any  liability  on  me,  as 
treasurer,  under  the  above  circumstances, 
to  transfer  such  amounts  from  the  General 
Revenue  Fund  to  the  districts  involved?" 


You  do  not  state  in  your  letter  whether  the  original 
transfer  made  by  the  county  court  was  with  the  consent 
of  the  drainage  districts.  However,  we  assume  there 
was  no  protest,  or  at  least  acquiescence,  because  you 
mention  the  fact  the  engineer  of  the  drainage  districts 
determined  later  that  he  had  underestimated  the  amount 
necessary  to  clean  the  ditches. 

Under  the  decision  of  Carthage  Special  Road  District 
of  Jasper  County  vs.  J.  C.  Ross,  270  Mo.  76,  Section 
12167,  no v/  Section  13829,  -R.  S.  Mo.  1939,  has  always  been 
a valid  and  live  law.  V/e  have  ruled  several  times  that 
the  County  Budget  Act,  Sections  10910-10918,  inclusive, 

R,  S.  Mo.  1939, applying  to  counties  of  less  than 
50,000,  did  not  repeal  Sections  12167  and  12168,  Laws 
of  Missouri,  1929,  and,  as  a result,  any  funds  remaining 
after  the  purpose  for  which  they  originally  were  levied 
were  no  longer  needed,  could  be  transferred  by  the 
county  court.  Therefore,  the  funds  of  the  Drainage 
District  which  were  transferred  by  the  county  court,  if 
subject  to  transfer,  were  legally  transferred  to  the 
General  Revenue  Fund,  or  as  the  statute  mentioned,  to  such 
other  fund  as  may  in  its  judgment  be  in  need  of  such  balance. 

Perhaps  it  is  pertinent  that  we  mention  Section 
12432,  R.  5.  Mo.  1939,  which  is  as  follows: 


"When  the  improvements  of  a district 
have  been  completed  and  paid  for,  end 
all  costs  and  expenses  of  the  district 
paid,  if  there  remains  on  hands  to  the 
credit  of  such  district  any  funds  not 
needed,  the  county  court  may  prorate 
back  to  the  taxpayers  all  or  any  part 
of  such  funds  not  needed  or  may  use  the 
same  for  maintenance  In  lieu  of  the 
maintenance  taxes." 
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Another  pertinent  section  being  12422,  the  effect 
of  which  Is  that  the  treasurer  of  the  county  In  which 
a drainage  district  is  located  shall  act  as  treasurer 
of  the  district  and  shall  be  the  custodian  of  the  funds 
of  this  district  except  as  otherwise  provided  in  this 
article. 

We  assume  that  the  county  court  and  officers  of 
the  district  were  familiar  with  these  sections  at  the 
time  of  the  transferring  of  the  funds  in  question. 

There  is  no  provision  in  the  County  Budget  Act  for 
any  changes  or  alterations  once  the  estimate  is  approved 
by  the  court  and  a copy  filed  with  the  State  Auditor. 

We  assume  that  the  funds  which  were  transferred  were 
considered  in  the  estimate  under  the  budget  made  by  the 
county  court  the  first  of  February,  1941,  and,  as  stated 
above,  is  now  a part  of  the  funds  so  budgeted. 

Bearing  in  mind  what  vie  have  heretofore  said,  we 
are  of  the  opinion  that  if  the  county  court  desires  to 
aid  the  drainage  districts  at  the  present  time,  it  will 
be  necessary  to  obtain  the  funds  from-  a definite  surplus 
in  some  of  the  classes  under  Section  10911,  R.  S,  Mo, 

1939,  Class  5 contains  the  provision  "county  court  may 
transfer  any  surplus  funds  from  Classes  1,  2,  3 and  4 to 
Class  5 to  be  used  as  contingent  and  emergency  expenses. M 
Class  6 permits  the  use  of  funds  for  any  lawful  purpose 
provided  no  outstandihg  warrants  for  previous  years  are 
unpaid.  If  this  method  be  used  by  the  county  court,  we 
do  not  think  that  the  county  treasurer  will  Incur  liability 
on  his  bond  under  the  last  paragraph  of  Section  10917, 

R.  S . Mo,  1939.  If  no  available  surplus  In  any  of  the 
classes  now'  prevails,  we  suggest  as  the  only  advisable 
method  to  await  the  close  of  the  fiscal  year  and  determine 
whether  any  surplus  results,  and  such  surplus.  If  any, 
may  be  used  in  aid  of  the  drainage  districts. 


Respectfully  submitted. 


APPROVED: 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


VANE  THURLQ 

(Acting)  Attorney  General 


OWNtRT 


STATE  PURCHASING  AGENT:  Authority  to  authorise  emergency  direct 

purchases  by  departments  as  result  of 
uncertainty  in  the  market  created  by 
National  Defense  Program. 


August  19*  1941 


Mr.  Tod  Ferguson 
State  Purchasing  Agent 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr*  Ferguson: 


We  are  in  receipt  of  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"At  your  earliest  convenience,  will 
you  please  issue  this  office  an 
opinion  as  to  whether  or  not,  section 
14594  of  the  Revised  Statutes  o t 
Missouri,  1939,  a part  of  which  reads 
as  follows  - *he  shall  also  have  power 
to  authorize  emergency  purchases  direct 
by  any  department *,  covers  the  prevail- 
ing condition  of  the  market  caused  by 
the  National  Emergency.  I have  refer- 
ence in  particular  to  the  conditions 
of  the  textile,  piece  goods,  leather, 
steel  and  chemical  market* 

"We  are  continuously  having  more  diffi- 
culty in  obtaining  quotations  or  bids, 
on  many  of  these  items  as  well  as  some 
others  and  find  in  many  instances,  our 
quotations  are  subject  to  immediate 
acceptance,  both,  as  to  delivery 
price. 

"The  Superintendent  of  Industries, 

Missouri  State  Prison,  in  particular, 
has  had  great  difficulty  in  securing 
merchandise  and  only  after  considerable 
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correspondence  have  oilier  he  or  I# 
been  able  to  obtain  any  bida  at  all*. 

In  some  oases,  when  we  have  received 
as  few  as  one  quotation,  the  vendor 
hoi?  refused  to  guarantee  delivery  or 
price  - excepting,  upon  Immediate 
acceptance*  This  situation  leaves  us 
with  only  two  alternativeB  - either, 
we  must  accept  his  quotation  immediately 
waiting  no  longer  for  other  quotations, 
or,  IX,  we  welt  for  other  quotations,  we 
take  the  chance  of  not  being  able  to 
get  delivery  or  paying  a higher  price* 

"If , in  your  opinion,  purchases  of  a 
character  as  outlined  above  in  this 

letter,  are  emergency  purchases  and  

may  be  purchased  direct  by  the  Depart* 
ment  without  bids,  does  the  following 
apply  - Section  14591  of  the  Revised 
Statutes  of  Missouri,  1959,  part  of  which 
reads  as  follows  * 'On  any  purchases  where 
the  estimated  expenditure  shall  be  two 
thousand  dollars  ($2,000*00)  or  over,  the 
purchasing  agent  shall  advertise  for  bids 
in  at  least  two  daily  newspapers  of 
general  circulation  in  such  places  as  are 
most  likely  to  reach  prospective  bidders 
at  least  five  days  before  bids  for  such 
purchase  are  to  be  opened'  * that  is, 
if  any  purchase  may  be  construed  as  an 
emergency  purchase,  is  it  necessary,  re- 
gardless of  the  amount,  to  advertise  for 
bids  for  same?" 

Your  first  question  is  discussed  in  an  opinion  render- 
ed by  this  Department  to  your  predecessor  in  office,  under  date 
of  August  28,  1935,  a copy  of  which  is  enclosed*  We  held  in 
said  opinion  that  Under  Section  5 of  the  State  Purchasing  Agent 
Act,  Laws  of  Missouri,  1955,  page  412,  now  Section  14595,  R.  3* 
Mo*  1959,  the  State  Purchasing  Agent  had  the  power  to  authorize 
any  department  to  make  emergency  purchases  direct  instead  of 
through  the  State  Purchasing  Agents  It  was  pointed  out,  however, 
that  before  such  authorization  was  extended,  the  State  Purchasing 


-3- 


Aug.  19,  1941 


Mr*  Tad  Ferguson 


Agent  should  satisfy  himself  that  the  purchase  was  an  emerg- 
ency purchase  and  that  same  must  he  made  under  and  consistent 
with  the  rules  and  regulations  promulgated  by  the  State 
Purchasing  Agent* 

It  was  suggested  In  said  opinion  that  the  rules 
and  regulations  promulgated,  covering  direct  purchases,  re- 
quire that  the  purchases  he  made  only  after  the  receiving  of 
competitive  bids,  Thia  is  by  reason  of  the  requirement  to 
be  found  in  the  last  sentence  of  Section  14593,  R.  S*  Mo, 
1939*  Said  section  provides  as  follows i 

"The  purchasing  agent  shall  have 
power  to  authorise  any  department 
to  purchase  direct  any  supplies  of 
a technical  nature  which  in  his  judg- 
ment can  best  be  purchased  direct  by 
such  department.  He  shall  also  have 
power  to  authorise  emergency  purchases 
direct  by  any  department.  He  shall 
prescribe  rules  under  which  such  direct 
purchases  shall  be  made.  All  such 
direct  purchases  shall  be  reported 
immediately  id'Tne  purcEasing  agent 
together  witK“~ all'  bids  received  and 
prices  pal'd," 


Your  second  question  presents  a more  difficult 
problem.  Section  14591,  R,  S,  Mo,  1939,  provides  in  part  as 
follows i 


"All  purchases  shall  be  based  on 
competitive  bids*  On  any  purchase 
where  the  estimated  expenditure  shall 
be  two  thousand  dollars  ($2,000,00)  or 
over,  the  purchasing  agent  shall  ad- 
vertise for  bids  in  at  least  two  daily 
newspapers  of  general  circulation  in 
such  places  as  are  most  likely  to  reach 
prospective  bidders  at  least  five  days 
before  bids  for  such  purchase  are  to  be 
opened.  On  purchases  where  the  esti- 
mated expenditure  is  lass  than  two 
thousand  dollars  ($2,000,00)  bids  shall 
be  secured  without  advertising.  ■»  * o* 


Mr*  Ted  Ferguson 


-4- 


Aug*  19 , 1941 


We  ere  th.ua  confronted  with  a section  of  the 
statute  providing  for  advertisement  for  bids  by  the  State 
Purchasing  Agent  on  purchases  of  $2,000*00  or  more,  emf 
another  section  authorising  the  State  Purchasing  Agent  to 
allow  departments  to  make  emergency  purchases  direct* 

In  the  case  of  Hall  on  v*  Water  Comrs.,  144  Mo*  Spp. 
104,  1*  c*  110,  the  court  in  passing  upon  the  question  of 
what  was  an  emergency  purchase,  said: 

"And  the  manner  of  these  purchases 
shows  they  could  not  have  been  an 
emergency*  That  word  signifies  some 
sudden  or  unexpected  necessity  re- 
quiring immediate,  or,  at  least, 
quick  action,  # * * a & # # * « *n 

There  are  a number  of  well  defined  rules  of  statu- 
tory construction  declaring  { 1}  that  the  legislative  Intent 
in  the  enactment  of  a law  must  be  sought  and  effectuated  in 
statutory  interpretation,  0* Halley  v*  Continental  life  Ins* 
Co*,  355  Ho*  1115,  75  S.  W*  (2d)  837j  (2)  that  a statute  will 
not  be  given  a cons  trucfcion  which  will  nudes  it  unreasonable 
or  which  will  result  in  absurdity.  State  ex  ral*  and  to  use 
of  Drainage  District  No,  8 of  Pemiscot  County  v*  McKay,  227 
Mo*  App.  327,  52  S , W.  (2d)  229;  and  (5)  that  all  parts  of 
an  act  should  be  made  effective,  if  possible,  Elsas  v.  Mont- 
gomery Elevator  Co*,  330  Mo*  596,  50  S.  W*  (2d)  ISO* 

The  Legislature  undoubtedly  recognized  that  situa- 
tions might  arise  where  an  immediate  purchase  waa  necessary 
and  sought  to  confer  upon  the  State  Purchasing  Agent  the 
authority  to  allow  the  various  state  departments  permission 
to  make  such  purchases  whan  the  occasion  arose*  To  say  that 
such  a situation  was  recognised  by  the  Legislature  and  then 
to  contend  that  all  purchases  over  $2,000.00  must  be  made 
by  advertisement,  which  necessarily  would  entail  the  loss  of 
time,  would  be  unreasonable,  absurd  and  Ineffective  as  it 
relates  to  authority  to  make  emergency  purchases* 

We  recognize  that  the  National  Defense  Program 
which  provides,  among  other  things,  for  government  priorities 
has  resulted  in  a condition  tfoleh  makes  it  impossible  for 
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certain  classes  of  manufacturers  and  dealers- to  guarantee 
either  price  or  delivery,  thus  creating  the  need  for 
emergency  purchases  by  the  various  departments* 


We  are,  therefore,  of  the  opinion  that  the  State 
Purchasing  Agent  has  the  power  to  authorise  any  department 
to  make  direct  emergency  purchases  in  excess  of  $2,000.00 
without  advertising  for  bids.  Such  emergency  purchased 
must  be  made  under  and  consistent  with  the  rules  and  regu- 
lations promulgated  by  the  State  Purchasing  Agent,  which 
rules  and  regulations  must  require  that  said  emergency 
purchases  be  by  competitive  bids* 


Respectfully  submitted. 


MAX  WASSERMAB 

Assistant  Attorney-General 


APPROVED* 


’ VANE  C.  TKURLQ 
(Acting)  Attorney-General 


MW*  EG 
Sue* 


STATE  PURCHASING  AGENT  When  two  or  more  bidders  tie  In  amounts 

bid*  the  State  Purchasing  Agent  may 
declare  one  the  lowest  and  best  bidder. 


August  28,  1941 


Mr.  Ted  Ferguson 
State  purchasing  Agent 
Jefferson  City,  Missouri 

Dear  Mr.  Fergusom 

This  department  is  in  receipt  of  your  letter  wherein 
you  request  an  opinion  based  on  the  following  question! 

"At  your  earliest  convenience,  will 
you  please  render  this  office  an 
opinion  as  to  what  procedure  we 
should  follow  in  the  awarding  of 
contracts  when  the  lowest  and  best 
bid  is  a tie  between  two  or  more 
vendors." 

"For  your  own  information,  this 
matter  has  been  discussed  with  one 
of  your  Assistants,  Mr.  Creech." 


The  Purchasing  Act  was  enacted  in  1933  and. is  now 
Chapter  104,  Sections  14589  to  14602,  inelusive,  R.S.Mo. 

1939.  Section  14591  relates  to  purchases  on  competitive  bids 
As  two  or  more  bidders  have  submitted  bids  for  the  same  sum, 
or  in  other  words,  the  bids  are  identical,  the  question 
arises  as  to  the  meaning  of  the  sentence  "The  contract  shall 
be  let  to  the  lowest  and  best  bidder." 


e 


Xt  was  held  in  State  vs . Kerman,  59  N.E,  104,  63 
Ohio  State  440,  that  public  officers  had  a certain  discretion 
in  awarding  contracts  and  could  not  be  mandamused  even  though 
it  was  their  duty  to  award  the  contracts  to  the  lowest  and 
beet  bidders.  The  phrase  "lowest  and  best  bidder"  was  under 
construction  in  the  case  of  Wilmott  Coal  Company  vs.  State 
Purchasing  Commission,  54  3.W.  (2d)  634.  It  was  held  in 
that  decision  that  the  State  Purchasing  Commission  of  Kentucky 
should  consider  not  only  the  amount  of  the  bid,  but  a life 

?osslble  judgment,  capability,  skill  and  responsibility  of 
he  bidder  and  the  quality  of  the  good  which  was  proposed  to 
be  furnished.  In  the  decision  of  Altsehul  vs,  the  City  of 
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Springfield,  193  N.E.  788,  the  words  lowest  and  test  bidder 
were  construed  not  to  be  the  lowest  dollar  blMer  ’butf 
the  olty  authorities  had  discretion  in  determining  what  was, 
under  all  the  circumstances,  the  lowest  and  best  bid  for  the 
work  involved. 

Therefore,  taking  into  consideration  the  meaning  of 
the  expression  lowest  and  best  bidder,  along  with  the  other 
terms  of  the  statute  which  give  the  purchasing  agent  the  right 
to  refuse  any  or  all  bids,  and  advertise  for  new  bids,  or, 
with  the  approval  of  the  Governor,  to  purchase  the  required 
supplies  in  the  open  market,  we  are  of  the  opinion  that  you 
have  the  authority  to  determine  yourself  who  of  the  two  or 
more  persons  submitting  equal  bids  is  the  lowest  and  best 
bidder,  taking  into  consideration  the  quality  of  the  hoods  or 
merchandise,  responsibility  of  the  bidder,  acid  other  elements 
which  the  above  authorities  indicate  should  be  taken  into 
consideration.  The  other  alternative  is  that  you  could 
refuse  the  bids  if  you  decide  that  none  of  the  lowest  are 
the  best  bidders  and  readvertise  for  new  bids,  or  purchase 
the  required  supplies  on  the  open  market  with  the  approval  of 
the  Governor. 


Respectfully  submitted, 


0LLIVER  W.  NOLEN 
Assistant  Attorney  General 
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Acting)  Attorney  General 


SPECIAL  ROAD  Article  10,  Chapter  46,  makes  no  provision 

DISTRICT:  - for  the  appointment  of  a trustee  where 

such  district  is  disorganized  under 
Section  S706  R.  S.  Missouri,  1939. 
Therefore,  must  resort  to  circuit  court 
for  the  appointment  of  trustee. 
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Hon.  James  A.  Finch,  Jr. 
Assistant  Prosecuting  Attorney 
Gape  Girardeau  County 
Cape  Girardeau,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  April  21,  1941,  which  reads  as  follows: 


"I  hereby  request  your  opinion  upon  the 
matters  hereinafter  set  out. 

"A  Special  Road  District,  organized  under 
Article  10,  Chapter  46,  R.  S.  Mo,  1939, 
was  recently  dissolved  by  vote  In  accordance 
with  Section  8706,  R.  S.  Mo,,  1939,  and  tlie 
following  questions  have  arisen  by  the  Coun- 
ty Court  of  this  County  as  a result  of  such 
dissolution.  In  the  first  place  the  said 
Article  contains  no  provision  with  respect 
to  the  liquidation  of  the  affairs  of  the 
District  following  such  dissolution.  We 
call  your  attention  to  the  fact  that  Article 
11  of  Chapter  46,  dealing  with  other  types 
of  Special  Road  Districts,  contains  a Sec- 
tion, namely  Section  8733,  providing  for 
the  appointment  of  a trustee  for  the  Road 
District  to  liquidate  its  affairs,  but 
Article  10  contains  no  such  provision* 

Hence*  the  first  question  arising  is  as 
to  how  and  by  whom  the  affairs  of  the 
District  shall  be  liquidated* 
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“Secondly,  the  district  had  rented  certain 
machinery  for  the  latter  part  of  the  year 
1940,  and  under  its  contract  was  to  issue 
a warrant  dated  December  31,  1940  for  such 
rent,  'ihe  Warrant  was  never  issued  and 
the  questioxis  arising  are,  who  shall  issue 
the  warrant,  and  whether  said  warraxit  is 
payable  solely  out  of  the  tax  receipts 
for  the  year  1940,  which  might  be  on  hand 
or  subsequently  collected.  In  that  con- 
nection the  District  had  also  issued  its 
warrant  on  September  19,  1940  for  repairs 
ofi  machinery,  and  such  warraxit  recited 
that  it  should  be  paid  out  of  tax  receipts 
for  1941,  It  would  'appear  that  under 
Section  8702  the  District  could  not  issue 
its  warrant  in  anticipation  of  the  income 
for  the  subsequent  year.  Would  like  for 
you  to  advise  whether  in  your  opinion 
that  is  correct,  and  whether  such  warrant 
would  be  payable  out*  of  the  revenue  for 
the  year  1940,  and  whether  any  delinquent 
taxes  collected  for  preceding  years  shall 
be  applied  to  pay  such  obligation. 

"I  should  like  to  also  have  your  opinion 
on  the  question  of  whether  any  property, 
such  as  machinery  and  equipment,  belonging 
to  the  Listrict  shall  be  used  for  the 
purpose  of  paying  any  outstanding  warrants 
of  the  District,  or  what  disposition  should 
be  made  of  such  equipment. 

"It  is  my  understanding  that  Cape  Girardeau 
County  cioes  not  in  anywise  become  liable  for 
any  outstanding  obligations  of  the  Special 
Road  District.  Would  be  glad  if  you  would 
let  me  likewise  have  your  opinion  upon  this 
question. " 
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In  reply  to  your  first  question:  M * . how  and  by 
whoin  the  affairs  of  the  District  shall  be  liquidated*'1  - 
We  v/ish  to  say  that  we  have  examined  Article  10,  Chapter 
46,  R.  3.  Missouri,  1939.  We  find  under  said  Article  that 
the  legislature  does  not  provide  for  the  appointment  of  a 
trustee  to  liquidate  the  affairs  of  a district  organized 
under  this  Article,  as  they  have  done  tinder  Article  11 
and  others.  The  only  section  which  might  be  construed  to 
have  been  meant  to  bring  into  the  Article  other  sections 
of  the  statute  is  the  last  paragraph  in  Section  8706  R.  8. 
Missouri,  1939,  which  reads  in  part  as  follows : 


” * w * In  all  other  respect  said  elec- 
tion, and  the  result  thereof;,  shall  be 
governed  by  the  provisions!  ot‘  Article 
10,  Chapter  46,  Revised  Statutes  of  Mis- 
souri, 1939*  (R«  S.  1929,  sec*  8057.  Re- 

enacted, Laws  1935,  p.  343.)” 


However,  as  stated  in  the  case  of  State  y.  Riehinap,  148 
S.  W.  (2d)  796,  the  court  said  that  they  could  not  write 
into  the  law  any  provision,  or  make  any  interpretation 
that  could  not  be  drawn  from  a specific  statute  or  statutes. 
This  was  a criminal  case,  but  it  correctly  states  the  law 
in  both  criminal  and  civil  oases.  Therefore,  the  district 
about  which  you  Write,  having  been  organized  under  Article 
10,  and  in  the  enactment  of  the  statutes  contained  in  Article 
10  the  legislature,  either  through  oversight  or  being  of  the 
thought  that  an  occasion  would  not  arise  where  a liquidation 
would  be  required.,  has  failed  to  incorporate  in  Article  10 
any  Sections  as  will  be  found  in  Article  11,  namely  Sections 
8733  and  8734  (R*  3*  Missouri,  1939),  which  Sections  provide 
for  the  appointment  of  a trustee  and  set  forth  his  duties* 
However,  we  are  faced  with  the  general  proposition  of  law 
that  no  corporation  can  go  into  liquidation, either  volun- 
tary or  involuntary,  if  there  are  assets  on  hand  with  which 
to  pay  them,  in  whole  or  in  part,  without  liquidation  procedure 


In  the  case  of  Graves  v.  Little  Tarkio  drainage  Dis- 
trict Number  1,  134  S.  W*  (2d)  70*  It  was  ruled  that  the 
drainage  district  law  Is  a code  unto  itself  and  in  proceed- 
ings involving  drainage  districts,  court®  must  follow  pro- 
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visions  oi‘  statutes  governing  such  districts.  ( Article  10 
contains  laws  of  the  same  nature,  in  that  it  Is  a code  within 
itself.  ) All  terms  and  provisions  under  the  ruling  of  this 
case  should  be  construed  broadly  and  liberally. 

In  the  instant  case  we  do  not  see  how  it  would  be 
possible  to  have  precluded  the  resident  taxpayers  from  exer- 
cising their  rights  under  Section  8706,  but  we  think  it 
logical  that  it  mu3t  also  b e recognized  that  all  creditors 
of  the  district  must  be  paid  In  the  dissolution  subject, 
however,  to  other  legal  contingencies  which  will  be  taken 
up  under  question  number  two. 

Therefore,  in  the  enforcement  of  the  liquidation 
and  the  carrying  out  of  the  same  we  think  that  the  proper- 
procedure  would  be  for  a petition  to  be  filed  in  the  cir- 
cuit court  of  the  county  in  which  the  district  was  organized, 
setting  up  the  fact  of'  incorporation  and  dissolution,  and 
that  there  was  no  specific  statute  providing  for  the 
appointment  of  a'  trustee,  and  we  cannot  constriie  the  several 
sections  to  be  broad  enough  to  Include  by  inference  the 
sections,  supra,  contained  in  Article  lit  Therefore,  we  think 
the  circuit  court  would  have  general  power  and  jurisdiction 
and  the  circuit  judge  would  be  the  proper  judge  and  it  would 
be  fully  within  his  rights  to  appoint  a suitable  person, 
or  persons,  to  carry  out  the  liquidation  of  the  district 
about  which  you  inquire. 

In  answer  to  your  question  number  two,  we  are  here- 
with enclosing  an  opinion  which  was  written  by  this  depart- 
ment on  the  20th  day  of  January,  1941,  and  rendered  to 
Hon,  Hebert  VY«  Smart,  Prosecuting  Attorney,  Lawrence  bounty, 
Mt,  Vernon,  Missouri,  which  covers  the  lav/  as  to  expenditures 
made  within  and  without  the  current  and  anticipated  revenues 
to  which,  you  refer  in  your  request* 


COP  CJ.i  UbiOM « 

In  conclusion,  In  answer  to  your  question  number  one, 
it.  is  our  opinion  that  where  the  necessity  requires  a liqui- 
dation of  assets  of  districts  organized  under  Article  10 
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of  Chapter  46,  Revised  Statutes  of  Missouri,  1959,  a trustee 
must  be  appointed  by  the  circuit  court  of  the  county  in  which 
the  district  was  organized  there  being  no  specific  provision 
made  by  the  legislature  by  statute  for  such  appointment. 

As  stated  above,  your  second  question  is  answered 
by  the  enclosed  opinion. 


Re specti -ally  submitted. 


B.  R1 CHARES  CREECH 
Assistant  Attorney  General 


AP  ROVED; 


VANE  C.  THUl'iLO 

(Acting)  Attorney  General 
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BONDS: 

AIRPORTS: 

ELECTIONS: 


County  is  authorized  to  hold  an  election  for 
Bond  issue  for  airport.  Method  of  election 
should  follow  bond  election  of  county  hospital. 


July  16,  1941 


Honorable  James  A.  Finch,  Jr. 
Assistant  Prosecuting  Attorney 
318  Broadway 

Cape  Girardeau,  Missouri 
Dear  Sir: 


filed! 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  July  7,  1941,  which  reads 
as  follows : 

"At  the  request  and  for  and  on 
behalf  of  the  County  Court  of  Cape 
Girardeau  County,  I am  requesting  .. 
an  opinion  from  you  as  to  the 
authority  of  Cape  Girardeau  County 
to  issue  bonds  for  airport  purposes 
under  Section  15125,  Revised  -Statutes, 

1939, 

"The  County  Court  would  like  to  know 
whether  or  not  the  statute  authorizes 
the  County  to  Issue  bonds  and,  if  so, 
the  character  of  election  notice  to 
be  given  and  under  what  law  the  elec- 
tion would  be  held,  and  under  what 
lav/  the  bonds  would  be  issued. 

"The  County  Court  is  ready  to  Issue 
an  order  calling  the  election,  but 
Is  awaiting  an  opinion  from  you  as 
to  its  power  and  what  law  should 
govern  before  the  order  is  entered. 
Therefore,  in  view  of  the  pendency  of 
the  situation,  would  appreciate  a 
prompt  opinion  from  you. 

"The  proceeds  from  the  bonds  issued 
by  the  County  would  be  used  to  match 
a WPA  grant,  and  since  the  grant  has 
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been  authorized  action  by  the  County 
must  be  taken  at  once  if  the  grant 
is  made  available.” 

Section  15125,  R.  S.  Missouri  1939,  reads  as 

follows: 


"Private  property  needed  by  a city, 
including  cities  under  special  charter, 
village,  town,  or  county  for  an  air- 
port or  landing  field  shall  be  ac- 
quired by  purchase  if  such  city,  vil- 
lage, town  or  county  is  able  to  agree 
with  the  owners  on  the  terms  thereof 
and  otherwise  by  condemnation,  in  the 
manner  provided  by  the  law  under  which 
such  city,  village,  town  or  county  is 
authorized  to  acquire  real  property 
for  public  purposes,  other  than  street 
purposes,  or,  if  there  be  no  such  law. 

In  the  manner  provided  for  and  subject 
to  the  provisions  of  the  condemnation 
law.  The  purchase  price  or  award  for 
real  property  acquired  for  an  airport 
or  landing  field  may  be  paid  for  wholly 
or  partly  from  the  proceeds  of  the  sale 
of  bonds  of  such  city,  village,  town,  or 
county,  as  the  local  legislative  body  of 
such  city,  village,  town  or  county  shall 
determine,  subject,  however,  to  the 
adoption  of  a proposition  therefor  at 
an  election  to  be  held  in  3uch  city, 
town,  village  or  county  for  3uch  pur- 
pose*" 

If  it  only  required  a consideration  of  the  above 
provision  to  determine  the  legality  of  such  a project,  we 
would  say  the  County  could  acquire  an  airport.  Certainly, 
it  cannot  be  contended  but  that  such  was  the  intention  of 
the  Legislature  when  said  provision  was  enacted.  There 
is  no  ambiguity,  therefore,  no  room  for  construction. 

The  above  provision  was  enacted  by  the  55th  General 
Assembly  and  approved  on  May  24,  1929.  No  doubt,  one  of 
the  reasons  for  the  enactment  of  Section  15125,  supra,  was 
as  a result  of  two  cases  decided  by  the  Supreme  Court  of 
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this  state  in  the  latter  part  of  1928,  Ennis  v,  Kansas 
City  et  al,,  11  S*  W*  (2d)  1064,  and  Dysart  v*  City  of 
St,  Louis,  11  S.  W.  (2d)  1045, 

In  each  of  the  above  cases  the  Supreme  Court 
held  the  cities  were  entitled,  under  their  charter,  to 
acquire  airports.  As  previously  stated,  there  was  no 
such  provision  as  Section  15125,  supra,  at  the  time  of 
these  decisions. 

Judge  Vi/hite,  In  Dysart  v,  City  of  St,  Louis, 
supra,  held  that  the  acquisition,  improvement  or  develop- 
ment of  land  by  the  City  of  St,  Louis  for  an  airport  is 
a ’’public  purpose”  within  Article  X,  Section  3 of  the 
Constitution  of  this  State  authorizing  a levy  and  col- 
lection of  taxes  for  public  purposes.  In  so  holding. 
Judge  White  quoted  approvingly  from  an  opinion  of  Judge 
Ragland  at  which  time  had  not  been  reported: 

’’Municipalities  are  studying  local 
conditions  and  commercial  organi- 
zations are  pressing  the  importance 
of  establishing  terminal  airports 
and  of  providing  proper  lighting  for 
landing  fields,  and  facilities  such 
as  hangars,  garages,  and  repair  shops, 

'The  possession  of  the  airport  by  the 
modern  city  is  essential  if  it  desires 
opportunities  for  increased  prosperity 
to  be  secured  through  air  commerce. 

Lands  susceptible  of  improvement,  as 
parks,  playgrounds,  or  general  recre- 
ational purposes,  may  be  utilized  and 
developed  around  the  modern  airport  so 
that  the  municipality  may^ring  to  it- 
self not  only  the  advantages  of  air 
commerce  but  afford  its  citizens  those 
other  inestimable  advantages  of  improved 
beautification  and  health-giving  op- 
portunities, It  Is  said  that  there 
were  3,800  landing  fields  In  the  United 
States  at  the  close  of  1926  of  which  400 
were  municipal.  See  1927  Aircraft  year 
Book,  p.  101,  et  seq.  In  a dozen  cities 
of  the  Ear  West  (California,  Oregon,  etc#) 
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projects  for  new  airports  or  improve- 
ments of  existing  facilities  are  un- 
der way  at  an  estimated  cost  of  more 
than  $8, 000,000.  American  City,  July, 
1927.  In  these  rapidly  changing  times, 
even  a wise  man  cannot  discern  the 
needs  of  the  future,  * * Perhaps 

it  may  not  he  a ’great  way*  into  what 
ordinarily  would  he  termed  the  ’far 
distant  future*  when  the  human  race 
will  be  flying  with  wings  similar  to 
those  described  by  Bulwer  Lytton  in 
’The  Coming  Face.’"  City  of  Wichita 
v.  Clapp,  125  Kan.  100,  104,  263  P.  12, 
14,  15. 

"’There  is  small  doubt  but  what  this 
prophetic  vision  will  speedily  come 
to  pass  and  that  within  a comparatively 
few  years  the  use  of  the  airplane  will 
be  as  general  as  that  of  the  railroad 
and  motor  vehicle. 


"’The  question  of  whether  the  acqui- 
sition and  control  of  a municipal  air- 
port is  a public  purpose  within  the 
purview  of  the  constitutional  principle 
heretofore  adverted  to  is  obviously  a 
new  one.  The  courts  which  have  had  oc- 
. casion  to  consider  it  have,  however, 
answered  in  the  affirmative.  City  of 
Wichita  v.  Clapp,  supra;  State  ex  rel. 
City  of  Lincoln  v.  Johnson,  State 
Auditor  (Neb.  1928)  220  N.  W.  273; 

State  ex  rel.  Hile  v.  City  of  Cleveland 
et  al.  (Ohio  Ct.  App.  1927)  160  N.  E. 
241;  and  no  court  of  last  resort,  so 
far  as  we  are  advised,  has  ever  held 
the  contrary.  Not  only  that,  but  the 
governmental  nature  of  the  function 
involved  is  given  tacit  recognition  in 
numerous  recent  statutory  enactments, 
both  state  and  federal:  Laws  of  Georgia 
1927,  p.  779}  R.  S.  Kansas  1923,  3-110} 
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Public  Acts  Conn,,  1925,  eh.  249  j 
Laws  of  Mass.  1922,  eh.  534,  57; 

Laws  of  Mont*  1927,  oh.  20}  General 
Code  of  Ohio*  par.  15,  3677}  Pa* 

Act  No,  328  of  1925  {Pa  St.  Supp, 

1928,  4600*1  to  460C-3) j Act  254  of 
the  69th  Congress  {the  Federal  Air 
Act  (49  USC A 171  et  seq*)).  We  have 
no  doubt  as  to  the  soundness  of  the 
view  which  obtains.1" 

In  Ennis  v«  Kansas  City  et  al*,  supra.  Judge 
Ragland,  speaking  for  the  Court,  also  held  that  the  power 
of  Kansas  City  to  acquire  and  maintain  an  airport  was  one 
which  falls  within  the  category  of  both  a public  and 
municipal  purpose.  In  so  holding,  the  Court  said: 

"A  reading  of  the  provisions  quoted. 

In  connection  with  the  charter  as  a 
whole,  indubitably  shows  that  it  was 
the  purpose  of  the  people  of  Kansas 
City  to  confer  upon  their  municipality 
all  of  the  powers  that  could  “possibly 
be  delegated  to  a city,  the  limitations 
Imposed  by  statutes  and  constitutions 
considered.  The  power  to  acquire  and 
maintain  an  airport,  being  one  whioh 
falls  within  .the  category  of  both  a 
public  and  municipal  purpose,  as  was 
held  in  Dysart  v.  City  of  St.  Louis, 
supra,  is  therefore  embraced  within 
the  general  grant  of  power  to  Kansas 
City.  The  specification  of  the  power, 

♦to  regulate  and  control  the  location 
of  .aviation  fields,  hangars  and  air- 
craft landing  places;  to  regulate  and 
control  the  use  of  all  aircraft  within 
or  over  the  city,1  does  not  under  the 
rule  of  construction  which  the  charter 
provides  operate  to  limit  the  general 
power.  Besides,  the  power  to  regulate 
and  control  the  location  of  aviation 
fields  and  the  uses  of  aircraft  with- 
in and  over  the  city  can  no  doubt  be 
most  effectively  exercised  through  the 


Hon, 


James  A,  Finch,  Jr. 


-6- 


July  16,  1941 


ownership  and  control  of  an  airport. 

We  accordingly  hold  that  Kansas  City 
is  authorized  by  its  charter  to  ac- 
quire and  maintain  an  airport*  and 
that  being  30  authorized  it  can  incur 
an  indebtedness  therefor  through  the 
issuance  of  bonds.” 

In  the  above  case  there  was  no  specific  provision 
In  the  charter  granted  the  city  of  Kansas  City  to  acquire 
airports,  other  than  to  acquire  property  for  any  public 
or  municipal  use.  However,  there  was  a provision  in  the 
charter  to  regulate  and  control  locations  of  airfield 
hangars  and  landing  places,  and  to  regulate  and  control 
the  use  of  all  aircraft  within  and  over  the  city. 

While  there  are  numerous  decisions  in  other  states 
holding  to  acquire  an  airport  constitutes  a public  pur- 
pose, we  deem  it  In  view  of  the  foregoing  authorities, 
unnecessary  to  quote  further  authorities. 

(hie  very  Important  thing  must  ijo.t  be  overlooked 
and  that  Is  Section  12*  Article  X of  the  Constitution  of 
Missouri  which  prohibits  an  expenditure  to  exceed  five 
per  cent  of  the  taxable  property  therein,  including 
existing  Indebtedness,  vshieh  provision  must  be  strictly 
complied  with  in  the  particular  question  under  consideration. 

Section  12,  Article  X of  the  Constitution  of  Mis- 
souri partially  reads  as  follows? 

. 11  No  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
Indebted  In  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue 
provided  for  such  year,  without  the 
consent  of  two- thirds  of  the  voters 
thereof  voting  on  such  proposition, 
at  an  election  to  be  held  for  that 
purpose;  nor  in  cases  requiring  such 
assent  shall  any  Indebtedness  be  al- 
lowed to  be  incurred  to  an  amount 


Hon* 


James  A*  Pinch,  Jr* 


7- 


July  16,  1941 


Including  existing  Indebtedness,  in 
the  aggregate  exceeding  five  per 
centum  on  the  value'  of  the  taxable 
property  therein,  to  be  ascertained 
by  the  assessment  next  before  the 
last  assessment  for  State  and  county 
purposes,  previous  to  the  incurring 
of  such  indebtedness,  * -*  *•  -:$■  -:s-  -k-  . ” 

Therefore,  it  is  the  conclusion  of  this  department 
that  the  County  of  Cape  Girardeau  may,  under  Section  15125, 
supra,  acquire  an  airport.  However,  such  expenditure  must 
come  within  the  confines  of  the  Constitution  of  the  State 
of  Missouri,  Article  X,  Section  12. 

Article  X,  Section  12,  supra,  gives  counties 
authority  to  issue  bonds  as  set  out  in  Section  15125,  supra. 
Article  X,  Section  12,  supra,  was  held  to  be  self- enforcing 
in  the  case  of  State  ex  rel,  Gilpin  et  al.  v.  Smith,  96 
S.  W.  (2d)  40,  1.  C.  42,  par,  3,  where  the  court  said: 

"We  have  already  held  in  this  opinion 
that  section  12  of  article  10  of  our 
State  Constitution  is  a self- enforcing 
grant  of  power  permitting  a county  to 
incur  an  indebtedness  for  a county 
public  purpose  and  an  express  statute 
is  not  necessary  to  give  a county  power 
to  create  such  indebtedness,” 

Since  this  section  is  self-enforcing,  the  only 
procedure  to  follow  is  as  set  out  in  Section  12,  Article 
X,  supra,'  which  provides  for  an  election  in  which  two- thirds 
of  the  voters  must  vote  in  favor  of  the  increase  of  the  debt. 
Section  15125,  supra,  appears  in  Article  3,  chapter  123, 

R.  S.  Missouri  1939,  and  declares  an  election  must  be  had 
but  sets  out  no  procedure  for  the  election.  The  courts  of 
this  state  have  held  that  when  special  powers  are  confer- 
red, or  special  methods  are  prescribed  for  exercise  of 
power,  the  exercise  of  such  procedure,  method  and  power 
is  within  the  maxim  that  the  expression  of  one  thing  is 
the  exclusion  of  another  and  the  doing  of  a thing  specified 
except  in  particular  way  pointed  out  is  void.  It  was  so 
held  In  Kroger  Grocery  and  Baking  Company  v.  City  of  St, 
Louis,  106  S.  W.  (2d)  435,  341  Mo.  62,  111  A.  L,  R.  589. 

It  has  also  been  held  by  the  courts  of  this  state 
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that  ordinarily  a statute  limiting  a thing  to  be  done  in 
a particular  form  includes  negative,  that  such  thing  shall 
be  done  in  other  manner,  Chilton  v.  Drainage  District  No. 
8,  Pemiscot  County,  63  S,  W.  (2d)  421. 

In  view  of  the  holdings  in  the  above  case,  and 
since  no  particular  method  of  holding  the  election  was 
prescribed  by  the  Legislature  in  enacting  the  statute 
which  authorized  counties  to  issue  bonds  for  an  airport 
upon  an  election,  there  would  be  no  special  proceeding 
that  the  county  should  follow  In  holding  the  election. 

The  procedure  for  a bond  election  to  build  a courthouse 
and  county  Jail  appears  in  chapter  16,  Article  5,  Sec- 
tion 3292,  R.  S.  Missouri  1939*  That  procedure  partially 
reads  as  follows t 

"'A  it  ■»  -is-  it  it  it  it  it  shall  be  lawful 
for  any  number  not  less  than  one  hun- 
dred of  the  Qualified  voters  of  such 
county  who  are  taxpayers  therein  to 
present  to  the  county  court  of  such 
county  a petition  in  writing  setting 
forth  the  object  and  purpose  for  which 
the  indebtedness  is  desired  to  be  In- 
curred, and  whether  it  Is  desired  to 
issue  bonds  In  evidence  of  such  Indebt- 
edness, or  to  pay  the  same  in  a given 
number  of  yeaps,  to  be  stated  in  the 
petition,  by  the  direct  levy  of  taxes 
at  a rate  over  and  above  the  amount 
limited  in  section  11  of  article  10 
of  the  Constitution  of  the  state  of 
'Missouri,  and  asking  that  an  election 
be  held  to  authorize  the  Incurring  of 
such  indebtedness  or  the  levying  of 
such  taxes.  Upon  the  presentation  of 
such  petition  It  shall  be  the  duty  of 
the  county  court  of  such  county  at  any 
term  thereof  to  order  that  an  election 
be  held  for  the  purpose  set  forth  in 
the  petition,  which  order  shall,  among 
other  things,  specify  the  time,  place 
and  purpose  of  the  election.  Such  an 
election  may  be  a special  election,  or 
it  may  be  held  on  the  day  of  any  primary 
or  general  election  authorized  to  be 
held  by  the  laws  of  this  state*  * # it  f* 
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Also,  In  that  chapter  applying  to  a bond  i sue  for 
a courthouse  and  jail  building,  or  rebuilding  or  repair- 
ing same.  Section  3294,  R,  S.  Missouri  1939,  which  refers 
to  the  form  of  ballot,  partially  reads  as  follows: 

"If  the  proposition  submitted  Is  to 
Incur  an  indebtedness  and  issue  bonds 
in  evidence  thereof,  then  such  of  the 
qualified  electors  as  may  favor  incur- 
ring the  Indebtedness  for  the  purpose 
aforesaid,  and  evidencing  the  same  by 
the  issuance  of  bonds,  may  cast  a 
written  or  printed  ballot  at  such  election, 
in  substantially  the  following  form* 

*Por  Incurring  Indebtedness— Yes*  and 
those  opposed  to  Incurring  such  indebted- 
ness may  cast  a written  or  printed  bal- 
lot In  substantially  the  following  forms 
rFor  incurring  indebtedness— No,  ’ ■»  " 

Article  1,  chapter  126,  R,  S*  Missouri  1939,  pro- 
vides the  method  and  procedure  of  an  election  for  a bond 
issue  for  the  purpose  of  building  county  hospitals.  Sec- 
tion 15160,  R,  S.  Missouri  1939,  which  sets  out  the  pro- 
cedure for  an  election,  follows  about  the  same  procedure 
as  set  out  In  Section  3292,  supra,  as  to  the  form  of 
notice  and  procedure.  Section  15160,  R.  S.  Missouri  1939 
reads  as  follows: 

"Whenever  any  number,  not  leas  than 
one  hundred,  of  the  qualified  voters 
of  any  such  county,  who  are  taxpayers 
therein,  shall  present  to  the  county 
court  of  such  county  a petition.  In 
writing,  praying  the  county  court  that 
an  election  be  held  to  authorize  the 
incurring  of  an  Indebtedness,  and  the 
levying  of  a direct  tax,  or  the  Is- 
suing of  bonds  therefor,  for  the  pur- 
pose of  purchasing  land  and  building 
thereon  a county  hospital  for  the  poor 
of  such  county,  such  county  court, 
upon  the  presentation  of  such  petition, 
may,  if  it  so  determine,  at  regular 
tern  thereof,  and  by  order  of  record  of 
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said  court,  adjudge  it  necessary  for 
such  county  to  Incur  an  indebtedness 
and  levy  a direct  tax  or  issue  bonds 
therefor,  for  the  purpose  of  purchas- 
ing the  land  and  building  such  a 
hospital;  such  county  court  may,  at 
the  same  term,  order  a special  elec- 
tion in  said  county,  for  the  purpose 
of  providing  for  the  incurring  of 
such  indebtedness  and  levying  a direct 
tax  or  issuing  bonds  therefor.  In  said 
order  for  Isuch  election  there  shall  be 
recited  the  amount  and  purpose  of  the 
indebtedness  proposed  to  be  Incurred, 
and  the  number  of  years  during  which 
a direct  tax  shall  be  levied,  and  the 
amount  of  such  direct  tax  on  each  one 
hundred  dollars  * valuation  each  year 
to  pay  said  Indebtedness;  or  In  case 
of  the  Issuance  of  bonds,  the  length 
of  time  for  which  bonds  shall  be  is- 
sued, the  rate  of  interest,  the  j^ate 
of  Increase  of  the  tax  levy  tp  pay 
the  interest,  and  provide  a sinking 
fund  to  pay  the  bonds;  and  the  date 
on  which  the  election  Is  to  be  held 
shall  also  be  recited  in  said  order 
of  the  county  court. M 
* 

Since  no  procedure  for  the  form  of  the  election  Is 
set  out  In  the  chapter  applying  to  the  bond  issue  for  air 
port3,  we  would  suggest  that  you  follow  the  procedure  set 
out  In  the  bond  election  for  county  hospitals.  The  pro- 
cedure for  the  calling  of  the  election  Is  set  out  in  Sec- 
tion 15163,  R,  S,  Missouri  1939,  which  reads  as  follows: 

"Said  county  court  shall  cause  at 
least  twenty  days*  notice  of  said 
election  to  be  given  by  publica- 
tion In  at  least  two  weekly  news- 
papers, published  in  the  county. 

And  If  there  be  a city  in  such 
county  having  election  commissioners, 
such  election  commissioners  shall 
cause  at  least  twenty  days*  notice 
of  said  election  to  b e given  by  pub- 
lication in  two  dally  newspapers,  pub- 
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lished  in  such  city.  Such  notice 
shall  specify  the  amount  of  such 
indebtedness  for  which  a direct  tax 
is  to  be  levied  or  bonds  are  to  be 
Issued,  and  the  object  and  purposes 
thereof}  and  the  number  of  years 
during  which  the  direct  tax  shall  be 
levied,  and  the  amount  of  such  direct 
tax  on  each  one  hundred  dollars’  valua- 
tion each  year,  to  pay  said  indebted- 
ness j or  in  case  of  the  issuance  of 
bonds,  tho  length  of  time  for  which 
the  bonds  shall  be  issued,  the  rate  of 
interest,  the  rate  of  increase  of  the 
tax  levy;  and  such  notice  shall  also 
specify  the  day  on  which  the  election 
la  to  be  held,  and  the  location  of  the 
polling  places:  Provided,  that  3uch 
election  may  be  held  at  the  same  time 
of  holding  a general  election  for  state 
and  county  officers,  and  in  such  case 
such  election  shall  be  conducted  in  all 
respects  as  state  and  county  elections 
are  conducted*  so  far  as  applicable,” 

The  form  of  ballot  is  set  out  in  Section  15164,  R. 

S,  Missouri  1939,  which  section  reads  as  follows* 

”The  ballots  to  be  prepared  and  printed 
for  use  at  such  election  shall  be  in 
the  following  form: 

”For  incurring  debt  of  _____  dollars  for 
county  hospital  for  the  poor,  Yes. 

"For  incurring  debt  of  _____  dollars,  for 
county  hospital  for  the  poor.  No* 

"The  amount  of  the  said  Indebtedness 
in  each  case  shall  be  printed  in  the 
blank  place  provided  therefor  in  the 
ballot  aforesaid,  and  a ballot  cast 
containing 

"’For  incurring  debt  of  dollars, 

for  county  hospital  for  the  poor.  Yes** 
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shall  be  taken  as  a vote  assentin 
to  incurring  the  debt  and  levying  a 
direct  tax  or  issuing  bonds  therefor, 
as  the  case  may  be,  and  if  containing 
the  latter  ballot 

”*For  incurring  debt  of  dollars, 
for  county  hospital  for  THoe  poor. 

No.* 


"the  same  shall  be  taken  as  a bal- 
lot dissenting  from  the  incurring 
of  said  indebtedness,” 

Of  course,  the  form  of  ballot  would  read  so  many  dollars 
for  an  airport.  This  chapter  on  county  hospitals  provides 
that  the  election  shall  be  conducted  in  the  same  manner  as 
provided  by  law  for  stdite  and  county  elections  in  force  at 
the  time  so  far  as  applicable  and  not  contrary  to  or  in- 
consistent with  the  provisions  and  scope  of  the  article. 

This  appears  in  Sectiorl  15165,  R.  S,  Missouri  1939, 

In  a research  of  the  cases  in  which  bond  elections 
have  been  contested  or  jjhave  been  construed  by  the  court,  we 
find  that  in  most  cased  the  attack  has  been  made  on  the  form 
of  notice  of  said  election  given  by  the  court  or  the  clerk 
of  the  county  court  as  set  out  in  the  procedure  under  the 
specific  bond  issue  elections  for  specific  purposes  such  as 
county  jails,  courthouses,  county  hospitals,  etc. 

Since  no  procedure  has  been  set  out  for  the  form  of 
election  of  a bond  Issue  for  an  airport  as  set  out  in  Sec- 
tion 15125,  supra,  there  is  no  restriction  but  that  the 
county  court  should  follow  the  procedure  as  set  out  for 
other  bond  issues  as  nearly  as  practicable,  and  that  the 
election  should  be  held  in  the  same  manner  as  provided  for 
state  and  county  elections. 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  if  an  election  for  a bond  issue  was  held  as  authorized 
under  Article  X,  Section  12  of  the  Constitution  of  Missouri, 
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and  as  authorized  under  Section  15125,  R.  S.  Missouri 
1939,  and  the  procedure  followed  was  that  as  set  out  In 
a bond  Issue  election  for  county  hospitals,  the  bonds 
would  not  be  subject  to  attack  on  account  of  an  Illegal 
election. 


Respectfully  submitted 


w.  j.  burke 

Assistant  Attorney  General 


APPROVED* 


VAN']  C.  TklJRLO 

(Acting)  Attorney  General 
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MOTOR  VEHICLES:  Automobile  owned  by  a Maryland  Corporation,  when.. 

used  in  interstate  business,  is  not  required 
■ to  have  Missouri  Registration  Plates. 


August  28,  1941 


Honorable  James  P.  Finnegan 
Prosecuting  Attorney- 
Municipal  Courts  Building 
City  of  St.  Louis 
St.  Louis,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  August  23,  1941,  which 
reads. as  follows: 

"I  would  like  to  have  your  opinion  on 
the  following  matter  which  has  been 
directed  to  our  attention  by  several 
of  the  Police  Officials  of  this  City: 

Where  an  automobile  owned  by  a foreign 
corporation  and  bearing  State  License 
Plates  of  that  foreign  jurisdiction. 

Is  used  in  this  State  by  an  employee  of 
that  corporation,  which  employee  Is  a 
resident  of  this  ■Hate,  the  problem  has 
arisen  of  whether  or  not  that  car  should 
bear  Missouri  State  License  Plates? 

"To  be  concrete,  the  company  manufact- 
uring Cat’s  Paw  Heels  Is  a Maryland 
corporation,  and  their  automobile  bears 
Maryland  State  License  Plates,  and  a 
resident  of  the  City  of  St.  Louis,  Mis- 
souri, Is  an  employee  of  that  company, 
and  uses  that  automobile  in  and  out  of 
the  State.  Is  that  person  required  to 
have  Missouri  State  License  Plates  on 
that  car?" 

The  statute  of  Missouri  pertaining  to  reciprocity 
between  states  on  the  question  of  the  registration  of  motor 
vehicles  Is  set  out  in  Section  8375,  R.  S.  Missouri  1939, 
which  reads  as  follows: 
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MA  nonresident  owner,  except  as  other- 
wise herein  provided,  owning  any  motor 
vehicle  which  has  been  duly  registered 
for  the  current  year  in  the  state, 
country  or  other  place  of  which  the 
owner  is  a resident  and  which  at  all 
times  when  operated  in  the  state  has 
displayed  upon  it  the  number  plate  or 
plates  issued  for  such  vehicle  in  the 
place  of  residence  of  such  ovmer  may 
operate  or  permit  the  operation  of 
such  vehicle  within  this  state  with- 
out registering  such  vehicle  or  pay- 
ing any  fee  to  this  state,  provided 
that  the  provisions  of  this  section 
shall  be  operative  as  to  a vehicle 
owned  by  a nonresident  of  this  state 
only  to  the  extent  that  tinder  the  laws 
of  the  state,  country  or  other  place 
of  residence  of  such  nonresident  owner 
like  exemptions  are  granted  to  vehicles 
registered  under  the  ’laws  of  and  owned 
by  residents  of  this  .state," 

Under  the  above  section  it  mentions  that  it  is  ap- 
plicable to  nonresident  owners  and  applies  to  the  operation 
of  a motor  vehicle  by  the  owner  or  his  permission  to  another 
to  operate  the  vehicle  within  this  state  when  properly 
registered  in  the  state  of  the  nonresident  owner. 

Section  8369,  R.  S,  Missouri  1939,  which  is  the  main 
section  for  the  registration  of  motor  vehicles  in  the  State 
of  Missouri,  specifically  states  "every  owner  of  a motor 
vehicle  or  trailer,"  Section  8367,  R,  Si  Missouri  1939, 
defines  the  word  "owner"  as  follows: 

"«•  •»  The  term  owner  shall  include  any 
person,  firm,  corporation  or  associa- 
tion, owning  or  renting  a motor  vehicle, 
or  having  the  exclusive  use  thereof 
under  lease,  or  otherwise,  for  a period 
greater  than  ten  days  succeMively. 

'Person**  Includes  firm,  corporation, 
partnership  or  association.  * * * R 


Under  Section  8375,  supra,  it  specifically  sets  out 
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this  clause  # when  operated  in  the  state  has  displayed 
upon  it  the  number  plate  or  plates  issued  for  such  vehicle 
in  the  place  of  residence  of  such  owner  * 

In  your  request  you  state  that  the  motor  vehicle  in 
question  is  owned  by  the  Cat's  ‘Paw  Heels  and  is  a Maryland 
Corporation  and  bears  Maryland  State  license  plates.  You 
also  state  that  the  operator  of  the  car  is  a resident  of 
the  City  of  St.  Louis.  The  fact  that  the  operator  of  the  car 
is  a resident  of  this  state  does  not  alter  the  law  of  reci- 
procity for  the  reason  that  Section  8369,  supra,  only  pro- 
vides that  the  owner  shall  register  each  and  every  automobile 
operated  in  this  state  which  section  does  not  apply  where 
under  Section  8375,  supra ,a nonresident  owner  is  exempt  under 
that  reciprocity  section. 

The  only  question  involved  in  this  opinion  is  whether 
or  not  equal  reciprocity  has  been  granted  by  the  State  of 
Maryland  as  is  granted  nonresidents  in  the  State  of  Missouri. 

Article  56,  Section  187,  Annotated  Code  of  Maryland, 
Volume  2 of  1939,  partially  provides  as.  follows: 

"Any  person  or  operator  not  a resident 
of  this  State,  who  shall  have  complied 
with  the  laws  of  the  State  in  which  he 
resides,  requiring  the  registration  of 
motor  vehicles  and  licensing  of  operators 
thereof,  and  the  display  of  Identification 
or  registration  numbers  on  such  vehicles, 
and  who  shall  cause  the  identification 
•number  of  such  State,  in  accordance  with 
the  laws  thereof  and  none  other,  together 
with  the  initial  letter  or  letters  of 
said  State  to  be  displayed  on  his  motor 
vehicle  as  in  this  subtitle  provided, 
while  used  or  operated  upon  the  public 
highways  of  this  State,  ,may  use  the 
highways  of  this  State  without  obtain- 
ing a registration  certificate  or 
operator's  license  from  the  Commissioner 
of  Motor  Vehicles  as  hereinbefore  pre- 
scribed; provided  the  State  of  which 
he  is  a resident  and  the  registration 
certificate  which  he  displays  shall 
extend  the  same  privilege  to  residents 
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of  this  State j «■  •:*?  # * ff 

The  above  section  has  several  provisos  which  are  not 
set  out  in  the  above  partial  quotation,  but  these  provisos 
do  not  apply  under  the  facts  set  out  in  your  request.  An 
examination  of  the  reciprocal  law  of  Maryland,  the  state 
where  the  corporation,  the  Cat’s  Paw  Heels  is  a resident, 
and  also  an  examination  of  the  Missouri  reciprocal  law  in 
that  respect  on  its  face  shows  that  they  are  very  similar 
and  import  the  same  meaning. 

CONCLUSION 

It  Is,  therefore,  the  opinion  of. this  department 
that  the  motor  vehicle  owned  by  the  Cat’s  Paw  Heels,  a 
Maryland  Corporation,  which  motor  vehicle  bears  Maryland 
state  license  plates,  and  the  driver  or  operator  of  said 
motor  vehicle  is  a resident  of .the  City  of  St,  Louis,  Mis- 
souri, the  corporation  has  complied  with  the  motor  vehicle 
laws  of  this  state  and  the  operator  of  3aid  motor  vehicle 
is  not  required  to  have  Missouri  State  license  plates  on 
that  car, 

•a 

We  base  our  opinion  upon  the  comparison  of  the 
reciprocity  laws  of  Missouri  and  Maryland  and  on  the 
further  fact  as  stated  In  your  request  that  the  operator 
of  the  car  is  a resident  of  this  stare  and  is  used  for 
Interstate  business. 


Respectfully  submitted 


APPROVED* 


W.  J.  BURKE 

Assistant  Attorney  General 


VANE  C.  THURLO. 

(Acting)  Attorney  General 
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TAXATION: 
COUNTY  COURTS: 
TOWNSHIP 
ORGANIZATION: 


Township  hoards  in  counties  under  township 
organization  levy  taxes  in  subordination 
to  the  county  court  and  the  total  levy 
made  by  the  county  court  and  township  board 
shall  not  exceed  the  constitutional  1 imit • 


June  2,  1941* 


Honorable  Arkley  Frieze 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 


FILED 
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■Dear  Mr.  Frieze: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
follov/ing  statement  of  facts: 


"The  township  collector  of  Washington 
Township  of  Dade  Gounty,  and  the  ex- 
officio  collector  are  experiencing 
trouble  in  the  collection  of  taxes 
levied  by  the  township  board  in  Wash- 
ington Township,  The  objection  is 
made  that  the  levy  Is  excessive  and 
illegal. 


"The  county  court  of  Dade  county 
levies  the  maximum  of  40/  allowed  under 
the  Constitution,  retaining  32/  thereof 
and  paying  8/  to  the  townships.  For 
the  1940  tax  year,  the  township  board 
of  Washington  Township  levied  20/  for 
roads  and  15/  for  township  purposes. 

The  rates,  therefore,  as  extended  on 
the  tax  books  are,  as  follows: 


"State  County  Road 
712  ,32  T§0 


Township 
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"Since  there  has  always  been  a misunder- 
standing in  the  various  townships  of  this 
county  as  to  the  maximum  levy  that  may  be 
made  by  the  township  boards,  your  opinion 
is  respectfully  requested  for  the  future 
guidance  of  township  officials . " 


The  section  of  the  statutes  which  authorizes  levies 
to  be  made  for  tov/nshlp  purposes  is  Section  11047,  R.  S. 
Mo.  1939.  This  section  reads  as  follows* 


"In  all  counties  in  this  state  which  have 
now  or  may  hereafter  adopt  tov/nshlp 
organization,  if  the  amount  of  revenue 
desired  and  estimated  by  the  county  court 
for  county  purposes  anp.  the  amount  desired 
and  estimated  by  any  tbwnship  board  for 
township  purposes  shall  together  exceed 
the  rate  per  cent  on  the  one  hundred 
dollars  valuation  allowed  by  section  11 
of  article  X of  the  Constitution  of 
Missouri  ’for  county  purposes,*  then  it 
shall  be  the  duty  of  the  county  court 
to  apportion  the  tax  ’for  county  purposes’ 
between  the  county  organization  and  the 
township  organization  in  the  following 
manner,  to-wlti ' Mighty  per  cent  of  the 
taxes  which  may  be  legally  levied  ’for 
county  purposes*  shall  be  apportioned  to 
the  county  organization  for  county 
purposes,  and  twenty  per  cent  of  such 
taxes  shall  be  apportioned  to  the  town- 
ship organization  for  the  purposes 
provided  by  section  13980  of  the  town- 
ship organization  law,  as  specified  by  the 
township  board;  but  the  combined  rate  for 
both  the  county  and  township  organiza- 
tions shall  not  exceed  tho  maximum  rate 
provided  by  the  Constitution," 


You  state  in  your  letter  that  the  county  of  Dade 
levies  the  maximum  of  40jzf  allowed  under  the  Constitution. 
Wo  presume  you  refer  to  the  maximum  levy  for  county 
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purposes  authorized  by  the  Constitution*  Article  10, 
Section  11. 

Section  22  of  the  same  article  of  the  constitution 
authorizes  an  additional  levy  for  road  and  bridge 
purposes  by  counties  and  township  boards.  Your  request 
however,  does  not  appear  to  pertain  to  the  levy  made 
tinder  this  section*  The  Supreme  Court  in  State  ex  ral* 
V*  Piper,  214  Mo,  439*  1*  c*  446,  in  explaining  the 
provisions  of  what  is  now  Section  11047,  R.  S.  Mo,  1939 
said: 


w-»  * it  The  meaning  of  that  section  is 
that  the  county  court  sliall  apportion 
the  tax,  eighty  per  cent  for  general 
county  purposes  and  twenty  per  cent 
for  all  such  township  purposes  as  the 
township  lias  a right  to  exercise.  This 
construction  doe 3 not  deprive  the  town- 
ship of  the  right  to  levy  a tax  for 
road  purposes,  as  relator  thinks  it 
would,  but  it  limits  the  share  that 
may  ha  apportioned  to  the  township  for 
all  its  purposes  out  of  the  fund  to  he 
derived  from  the  forty  cents  assessment 
to  an  amount  which  will  leave  sufficient 
of  that  fund  to  furnish  the  amount  esti- 
mated by  the  county  court  as  necessary 
for  general  county  purposes,  and  if 
there  is  not  enough  for  both  the  county 
must  have  eighty  per  cent  and  the  town- 
ship what  is  left.” 


Your  request  indicates  that  the  total  assessment 
made  by  the  county  and  township,  for  county  purposes, 
amounted  to  40^  on  the  $100,00  valuation. 

Referring  to  the  constitutional  limit  of  40^,  it 
will  be  seen  that  the  total  amount  of  the  levy  is 
excessive  by  7^.  Under  said  Section  11047,  supra. 
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and  by  the  ruling  announced  in  the  Piper  case,  supra,  the 
amount  levied  by  the  county  court  is  valid,  but  the  town- 
ship levy  is  excessive  in  the  amount  of  7^. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  the  county  court  in  a county,  in  which  the  maximum 
levy  for  county  purposes  is  40^  on  the  0100*00  assessed 
valuation  and  in  which  township  organization  is  in  effect, 
under  the  provisions  of  Section  11  of  Article  10  of  the 
Constitution,  may  levy  32^  on  the  $100.00  assessed 
valuation  for  county  purposes  and  the  township  boards 
in  such  counties  may  levy  on  the  §100,00  assessed 
valuation. 


Respectfully  submitted. 


TYRU  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


VMS  C.  THURtO 
(Acting)  Attorney-General 


TvYBjLB 


COUNTY  SUPERINTENDENT  OF  SCHOOLS  SALARY: 


January  £0,  1941 


If  the  1940  census 
shows  a decrease  in 
population  putting 
county  in  lower  salary 
bracket  decrease  in 
population  would  effect 
the  salary  of  the 
County  Superintendent  of 
Schools  effective  July  1,’41 


Honorable  A.  L.  Gates 
Prosecuting  Attorney 
California,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  January  14,  1941,  in  which  you  ask  for  an  opinion 
as  f olloxvs : 


"As  Prosecuting  Attorney  of  Moniteau 
County  I would  like  very  much  to  have  your 
written  official  opinion  on  the  following  state 
of  facts. 

* 

"Our  County  Superintendent  of  Schools  be- 
gan his  present  term  of  office  July  1* 

1939,  and  his  term  ends  June  30,  1943* 

In  1940  the  decennial  census  was  taken. 

Prior  to  1940 > decennial  census  his 
salary  was  based  on  the  1930  decennial 
census  which  according  to  the  official 
record  gave  Moniteau  County  more  than 
12*000  population*  According  to  the 
official  census  of  1940  Moniteau  County 
has  11,775  population*  Section  9463, 
page  384,  Laws  of  Mo*  1933  states  the 
salary  schedule  for  the  County  Super- 
intendent of  Schools* 

"The  question  which  now  arises  in  prepar- 
ing the  1941  budget  for  the  County  Superintendent 
Is  whether  or  not  he  shall  receive  a salary  of 
41600  as  provided  in  said  Sec  9463  in  the  bracket 
of  1£,000  and  less  than  15*000  population  or 
whether  his  1941  salary  shall  be  placed  in  the 
bracket  of  10,000  and  less  than  12,000  popula- 
tion with  a salary  of  §1350* 
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’’The  question  which  this  office  would 
like  to  have  determined  is  whether  or  not  the  1940 
census  as  officially  determined  will  effect 
and  change  the  salary  of  the  County  Superin- 
tendent during  his  term  of  office.  If  the 
1940  census  does  effect  our  County  Superin- 
tendent’s salary  when  does  such  an  effect,  take 
place?” 

Givens  v.  Daviess  County,  107  Mo.  603,  1.  c.  609  is 
as  follows: 

"in  the  absence  of  constitutional  restrictions 
the  compensation  or  salary  of  a publio  officer 
may  be  increased  or  diminished  during  his  term 
of  office,  the  manner  of  his  payment  may  be 
changed,  or  his  duties  edarged  without  the  im- 
pairment of  any  vested  right.  State  ex  rel. 
v.  Smith,  87  Mo,  158;  City  of  Hoboken  v.  Gear, 

27  N,  J.  L.  278;  United  States  v.  Fisher,  109 
U.  3.  143, ” 

- 4 

Section  8,  Article  XIV  of  the  Constitution  pro- 
hibits an  increase  In  compensation  of  an  officer  during 
his  term,  but  this  section  does  not  prohibit  a decrease 
in  compensation.  The  section  is  as  follows : 

"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be  In- 
creased during  his  term  of  office;  nor  shall 
the  term  of  any  office  be  extended  for  a 
longer  period  than  that  for  which  such  of- 
ficer was  elected  or  appointed.” 

• 

In  the  case  of  State  ex  rel.  Moss  v.  Hamilton, 

260  S* .Vi.  466,  303  Mo*  302,  tills  section  was  construed 
by  the  Supreme  Court  holding  that  it  applied  only  to  in- 
creases by  legislative  enactment  during  the  term  of  of- 
fice* and  not  to  increases  which  occurred  by  reason  of 
an  already  existing  law.  s 

In  regard  to  the  question  of  when  a ehange  in 
salary  which  might  be  caused  by  a change  in  population 
would  take  effect,  this  question  was  specifically  answered 
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in  the  case  of  State  ex  rel.  Harvey  v.  Linville  300  $.  W. 
1066,  in  this  case  the  Supreme  Court  at  1.  c.  1067,  said: 

"Section  10938,  K.  S*  1909,  provides  for 
ascertaining  the  * annual T salary.  Section 
11352,  R,  S.  1919,  says  that  the  superintend- 
ent shall  receive  so  much  money,  dependent 
upon  the  population  of  the  county , without 
saying  whether  it  was  per  annum.  From  the  con- 
text it  must  be  presumed  that  annual  salary 
was  meant.  * Annual  salary,*  as  used  in  said 
section  10938,  means  Salary  for  each  year  of 
the  incumbency.  It  cannot  be  split  up  into 
periods  by  elections  which  occur  during  the 
year,  and  must  be  calculated  on  a year  as  a 
whole,  We  conclude  further  that  ’annual*  as 
applied  to  salaries*  means  not  the  calendar 
years,  but  the  years  of  the  incumbent's  term, 
which  in  the  case  of  relator  begins  on  the  1st 
day  of  April  each  year," 

Since  the  above  decision  was  written  the  law 
governing  the  term  of  the  County  Superintendent  of  Schools 
has  been  changed  so  that  the  term  will  how  begin  on  July 
1st  instead  of  April  1st. 

CONCLUSION. 

It  is  the  conclusion  of  this  Department,  that 
if  the  1940  census  shows  a change  in  the  population  of 
Moniteau  County,  which  would  place  the  county  in  a dif- 
ferent salary  bracket,  that  such  change  in  population, 
if  a decrease,  would  have  the  effeot  of  lowering  the 
salary  of  the  County  Superintendent  of  Schools;  that 
such  change  would  be  effective  July  1,  1941, 

Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General. 

APPROVED: 


W.  J.  BURKE 

Assistant  Attorney-General. 

C0VELL  R.  HR  ITT 
(Acting)  Attorney-General. 
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ROADS  AND  BRIDGES;  'Special  road  districts  must  pay  the  same  rate 

of  levy  for  the  county  generally  as  other  road 
districts.  Surplus  in  special  road  districts 
cannot  be  returned  to  the  county  court  and  can 
only  be  used  for  road  and  bridge  purposes. 


April  23,  1941 


Honorable  Marion  R,  Gars tang 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouri 

Dear  Sir: 

lie  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  April  1,  1941,  which 
reads  as  follbws: 

"The  County  Court  of  Osage  County, 

Missouri,  ^desires  an  opinion  on  the 
following: 

f,A  special  road  district  organized 
under  Section  8710  et  seq.  Article 
11,  Chapter  4G,  R.  S.  1939,,  original- 
ly had  a substantial  amount  of  roadway 
to  maintain.  Lately,  a state  road  has 
been  built  through  the  district  which 

at  the  present  time  Is  beirjg  maintained  t 

entirely  by  the  State.  Thej  State  road 
followed  the  only  road  whicjh  ran  through 
the  district  with  the  result  that  at  the 
pres eh t time  there  Is  only  about  200  or 
. 300  feet  of  public  road  in  the  whole 
district  other  than  the  State  maintained 
- road.  The  district  Is  a rather  wealthy 
district  and  the  amount  of  the  county 
levy  for  road  and  bridge  purposes  when 
extended  into  the  district  provides  a 
revenue  of  several  hundred  dollars. 

The  district  has  more  money  than  It 
can  spend  on  its  few  hundred  feet  of 
road. 

”1.  Can  the  road  district  in  any  way 
levy  less  tax  than  the  amount  of  the 
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levy  for  the  county  generally.  The 
county  levies  25  cents  on  the  hundred 
dollars  valuation,  which  we  under- 
stand must  he  extended  into  the  dis- 
trict, Can  the  district  pay  less 
than  this  amount  of  tax,  since  It  is 
not  needed, 

"2,  If  the  district  pays  the  amount 
of  taxes  extended  Into  Idle  district 
on  the  basis  of  the  county  levy,  and 
a surplus  accumulates  each  year,  can 
the  county  court  acquire  title  to  this 
surplus  in  any  way, 

”3,  If  the  surplus  money  should  be 
spent  in  the  Special  Road  District  by 
the  Commissioners  thereof.  In  a manner 
which  the  county  considered  Illegal, 
does  the  county  court  have  any  right  to 
question  what  is  done  with  the  money. 

”4,  Assuming  that  the  Special  Road 
district  has  funds  on  hand  each  year 
which  it  does  not  spend  on  Its  public 
roads  and  whieh  are  not  needed  on  its 
public  roads,  what  can  be  done  with 
these  funds  b^  the  district,” 


Your  first  question  reads  as  follows: 

rtl.  Can  the  road  district  In  any  way 
levy  less  tax  than  the  amount  of  the 
levy  for  the  county  generally.  The 
county  levies  25  cents  on  the  hundred 
dollars  valuation^  which  we  understand 
must  be  extended  Into  the  district. 

Can  the  district  pay  less  than  this 
amount  of  tax,  since  it  is  not  needed,” 

The  statutes  and  constitutional  provisions  appli- 
cable to  all  four  questions  will  be  set  out  in  answer  to 
your  first  question. 
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Section  8715,  R*  S,  Missouri  1939*  partially 
reads  as  follows: 

M County  courts  shall  levy  a poll 
tax  in  every  district  so  incorporated* 
the  same  as  required  by  law  in  road 
districts  not  incorporated*  and  such 
commissioners  shall  perform  the  duties* 
relative  to  such  poll  tax,  that  are 
imposed  by  law  upon  road  overseers 
relative  to  the  poll  tax  in  road  dis- 
tricts that  are  not  incorporated;  and 
county  courts  shall  levy  on  the  prop- 
erty taxable  in  every  such  Incorporated 
district  such  taxes  as  may  be  levied  by 
the  authority  of  section  8526  on  prop- 
erty taxable  in  districts  not  incorporated* 
and  such  taxes  when  so  collected  shall  be 
set  aside  to  and  placed  to  the  credit  of 
the  district  In  which  the  property  was 
taxable;  and  county  courts  shall  cause 
to  be  set  aside  and  placed  to*  the  credit 
of  each  road  district  so  Incorporated  all 
taxes  collected*  on  property  taxable  there- 
in* by  authority  of  sections  8527  and  8821, 

R.  S._  1939*  or  either  of  said  sections, 

•»  H 

Under  the  above  partial  section*  when  taxes  are 
collected  from  any  special  road  district*  they  should  be 
set  aside  and  placed  to  the  credit  of  the  district  in 
which  the  property  was  taxed* 

Section  8526*  R,  S,  Missouri  1939*  provides  that  in 
counties  having  a population  of  less  than  two  hundred  fifty 
thousand  inhabitants  the  county  court  shall  levy  upon  real 
and  personal  property  of  a county  a tax  of  not  more  than 
twenty  cents  on  the  one  hundred  dollars  valuation.  This 
tax*  when  collected*  must  be  placed  In  the  county  road  and 
bridge  fund.  It  is  mandatory  upon  the  county  court  to  place 
this  tax  in  the  county  road  and  bridge  fund  and  cannot  be 
used  for  any  othe;.-  purpose* 

Section  8526*  R.  S.  Missouri  1939*  follows  Section  11 
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of  Article  X of  the  Constitution  of  the  State  of  Missouri, 

Section  8527,  R.  S,  Missouri  1939*  provides  for  the 
collection  of  an  additional  tax  other  than  that  levied  un- 
der Section  8526,  1'he  limitation  under  Section  8527,  supra, 
is  twenty-five  cents  on  each  one  hundred  dollars  valuation, 
to  be  used  for  road  and  bridge  purposes,  and  specifically 
provides  t 


”«  » * but  for  no  other  purposes 
whatever*  and  the  same  shall  be 
known  and  designated  as  ’•‘the 
special  road  and  bridge  fund'  of 
the  county # -*  %■  x tt 

Section  8527,  supra*  follows  Section  22,  Article  X 
of  the  Constitution  of  the  State  of  Missouri, 

In  your  first  question  you  ask— -Since  the  special 
road  district  cannot  use  the  money  allotted  to  it  from  the 
county  treasury,  can  the  district  pay  less  than  the  amount 
of  the  tax  since  it  is  not  needed? 

Section  3,  Article  X of  the  Constitution  of  Missouri 
reads  as  follows: 

"Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They  Bhall 
be  uniform  upon  the  same  class  of 
subjects  within  the  territorial 
limits  of  the  authority  levying 
• the  tax,  and  all  taxes  shall  be 
levied  and  collected  by  general 
laws , " 

Under  the  above  section  of  the  Constitution  the 
county  court  would  be  prohibited  from  levying  a higher  tax 
in  other  districts  other  than  the  district  in  which  you 
inquire  about,  and  for  that  reason  the  levy  for  taxes  must 
be  uniform. 

The  taxes  collected,  in  the  special  road  district 
must  be  allocated  upon  written  demand  to  the  district  where 
the  property  is  taxed.  In  the  case  of  Hawkins  et  al,  v,  Cox 
et  al,,  66  S,  W,  (2d)  539,  par*  1*  2*  the  court,  in  its 
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opinion,  saidt 


Under  these  and  other  statutes 
referred  to,  it  is  settled  that  this 
special  road  district  is  entitled  to 
whatever  taxes  are  levied  and  collected 
on  property  within  its  boundaries, 
whether  levied  by  the  road  district 
Itself  under  section  8067  (Mo.  St. 

Ann.  section  8067,  p.  6868),  or  by 
the  county  court  under  sections  7890 
and  7891,  R.  S.  1929  (Mo,  St.  Ann. 
sections  7890,  7891,  pp.  6766,  6766). 

State  ex  rel.  v.  ^arry  County,  302 
Mo.  279,  258  S.  W.  710j  State  ex  rel. 
v.  Holman,  305  Mp.  195,  264  S.  W.  908 j 
Billings  Special  Road  District  v. 

Christian  County,  319  Mo.  963,  5 S.  W. 

(2d)  378.  •*  * * •;:*  n 

Also,  the  court  said  at  page  545 j 

* -s:-  It  cannot  restrain  the  district 
from  levying  taxes  or  receiving  and  us- 
ing the  taxes  levied  by  the  county 
court  on  the  property  within  the  dis- 
trict. Such  taxes  are  levied  and  col- 
lected not  for  any  particular  purpose, 
but  for  the  general  purpose  of  con- 
structing, improving,  and  keeping  in 
repair  the  roads,  bridges,  and  culverts 
. within  the  road  district,  and  such  dis- 
trict ha3  the  right  to  use  this  revenue 
to  rent,  lease,  or  buy  teams,  implements, 
tools,  and  machinery,  motor  power,  and 
all  tilings  necessary  to  carry  on  such 
work,  subject  to  the  constitutional  and 
statutory  restrictions  In  so  doing. 

The  board  of  commissioners  In  authority 
during  any  year  must  be  left  free  to 
contract  and  spend  the  revenues  provid- 
ed for  that  year  unhampered  by  the  con- 
tract in  question. n 

Also,  in  Rolla  Special  Road  DIst.  of  Phelps  County 


/ 
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v,  Phelps  County,  116  S.  W*  (2d)  61,  par.  1,  the  court 
saids 

"•»  * -:!■  This  second  count  was  based 
upon  a levy  made  pursuant  to  section 
7891,  R.  S.  Mo.  1929,  Mo*  St.  Ann. 
section  7891,  p*  6766.  Section  7890 
reads  as  follov/si  fThe  county  courts 
in  the  several  counties  of  this  state, 
having  a population  of  less  than  two 
hundred  and  fifty  thousand  Inhabitants, 
at  the  May  term  thereof  in, each  year, 
shall  levy  upon  all  real  and  personal 
property  made  taxable  by  law  a tax  of 
not  more  than  twenty  cents  on  the  one 
hundred  dollars  valuation  as  a road 
tax,  which  levy  shall  be  collected  and 
paid  into  the  county  treasury  as  other 
revenue,  and  shall  be  placed  to  the 
credit  of  the  "county  road  and  bridge 
furid."  (R.  S.  1919,  section  10682. 

Amended,  Laws  1921,  1st  Ex*  Seas,,  p. 

172. )*  The  funds  collected  under  a 
levy  made  by  authority  of  the  above 
section  must  be  paid  over  to  the 
special  road  districts  in  which  the 
funds  were  collected.  State  ex  rel. 
v.  Burton,  285  Mo*  41,  222  S.  W*  844 j 
State  ex  rel*  v.  Barry  County,  302  \ 

Mo.  279,  268  S.  W*  710,  Appellant 
does  not  dispute  the  correctness  of  this 
'rule  and  we  will  not  give  it  further 
c ons id  era t i on . ” 

Uhder  the  holding  in  the  above  case  it  is  the  duty 
of  the  county  court,  upon  written  demand,  to  turn  the  taxes 
over  to  the  special  road  district  that  are  collected  In  the 
county  upon  the  property  in  the  special  road  district. 

The  court  also  specifically  holds  that  these  taxes  levied 
and  collected  are  for  the  general  purpose  of  constructing, 
disproving  and  keeping  in  repair  the  roads  and  bridges  and 
culverts  within  the  road  district  and  to  further  rent,  lease 
and  do  other  things  necessary  in  the  construction  of  the 
roads  and 'bridges. 
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It  la,  therefore,  the  conclusion  of  this  depart- 
ment that  the  special  road  district  that  you  describe 
cannot  pay  a less  amount  of  tax  than  any  other  district 
in  the  county  even  though  it  la  Impossible  to  spend  the 
amount  of  tax  re-allocated  to  that  district. 

Your  second  question  reads  as  follows* 

”2*  If  the  district  pays  the  amount 
of  taxes  extended  into  the  district 
on  the  basis  of  the  county  levy,  and 
a surplus  accumulates  each  year,  can 
the  county  court  acquire  title  to 
this  surplus  In  any  way," 

We  find  no  law  which  would  allow  the  county  court 
to  acquire  title  to  the  surplus  left  in  the  special  road 
fund  in  a direct  manner*  By  an  Indirect  manner  the  county 
court  may  keep  the  taxes  that  should  be  allocated  to  the 
special  road  fund  where  no  written  demand  Is  made  by  the 
special  road  district  for  the  allocation  of  the  taxes  col- 
lected In  the  district,  This  will  be  igore  fully  explained 
in  answer  to  your  fourth  question. 

Your  third  question  reads  as  follows: 

n3.  If  the  surplus  money  should  be 
spent  in  the 'Special  Road  District 
by  the  Commissioners  thereof.  In  a 
manner  which  the  county  considered 
illegal,  does  the  county  court  have 
. any  right  to  question  what  is  done 
with  the  money, M 

In  answer  to  this  question  will  say  that  the  taxes 
collected  under  Sections  8526,  8527  and  other  sections 
are  for  the  specific  purpose  of  the  maintenance  of  roads 
and  bridges  and  are  placed  in  the  special  aecount  known  as 
"the  special  road  and  bridge  fund,"  If  the  county  court, 
or  anyone  in  charge  of  this  fund,  should  spend  this  money 
for  any  other  purpose,  they  would  be  liable  on  their  bond 
and  anyone  contracting  for  any  other  purpose  than  road  and 
bridge  work  with  the  county  court  would  do  such  work  or 
furnish  such  property  at  their  own  risk. 
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In  the  ease  of  Mullins  v*  Kansas  City,  188  S,  W. 
193,  par.  5,  the  court  said: 

"But,  be  this  as  may  be.  It  Is  plain 
that  to  allow  such  a doctrine  upon  a 
contemporaneous  matter  to  be  success- 
fully asserted  in  the  teeth  of  a statute 
which  forbids,  and  of  which  statute 
plaintiff  must  be  held  to  know,  would 
be  against  public  policy.  Statutes  and 
charter  provisions  constitute  powers  of 
attorney  to  the  officers  of  municipalities, 
beyond  which  such  officers  may  not  go. 

Those  dealing  with  such  agents  of  munici- 
palities must  he  held  to  know  these 
statutory  and  charter  powers,  which  ef- 
fectually limit  such  officers*  powers 
and  radius  of  action.  Officers  of 
municipalities  are  not  general  agents j 
they  are  special  agents,  whose  duties 
are  set  forth  in  the  statute^  which 
create  them  and  which  define  their 
powers,  and  of  thes  e statutes,  and 
therefore  of  these  officers1'  powers, 
the  public  which  deals  with  them  must 
take  notice  and  govern  themselves  accord- 
ingly, Lamar  Tp,  v,  Lamar,  261  Mo.  171, 

169  S,  W.  12j  Morrow  y,  Surber,  97  Mo* 

155,  11  S,  W,  48.  Vain  and  futile  would 
Constitution  and  statutes  and  charter  be, 

.if  any  officer  of  the  state,  or  of  a 
county,  or  of  a city  or  other  municipality, 
could  follow  them  only  when  he  saw  fit, 

-x-  «•  -is-  -?!■  * * " 

Under  the  holding  In  the  above  case  it  specifically 
states  that  the  public  dealing  with  officers  must  know 
their  powers  and  must  take  notice  and  govern  themselves 
accordingly.  Hot  only  the  county  court  but  also  any 
taxpayer  could  question  the  right  to  use  the  money  unless 
it  was  used  for  the  purposes  for  which  it  was  collected. 

Your  fourth  question  reads  as  follows: 


Hon,  Marion  R.  Gars tang 


-9- 


April  23, 


1941 


"4.  Assuming  that  the  Special  Road 
district  has  funds  on  hand  each  year 
which  it  does  not  spend  on  its  public 
roads  and  which  are  not  needed  on  its 
public  roads,  what  can  be  done  with 
these  funds  by  the  district," 

We  do  not  find  any  authority  which  would  permit  a 
special  road  district  to  transfer  the  money  allotted  to 
them  for  road  and  bridge  work  to  any  other  office  of  the 
county.  Under  Section  8691,  R,  S,  Missouri  1939,  it 
provides  for  the  return  of  the  money  collected  and  then 
allocated  to  the  special  district  where  the  property  was 
taxed  and  it  specifically  states t 

"•>:*  * # * so  collected  from  such 
business  carried  on  or  conducted 
within  the  limits  of  such  special 
road  district)  and  the  county  court 
shall,  upon  written  application  by 
said  commissioners  of  such  special 
road  district,  or  districts, -draw 
warrants  upon  the  county  treasurer, 
payable  to  the  commissioners  of  such 
special  road  district,  or  districts, 
or  the  treasury  thereof,  for  all  that 
part  or  portion  of  said  taxes  so  col- 
lected upon  property  lying  and  being 
within  such  special  road  district, 
or  districts,  and  also  for  one-half 
. the  amount  so  collected  for  pool  and 
• billiard  table  licenses,  so  collect-  . 
ed  from  such  business  carried  on  or 
conducted  within  the  limits  of  such 
special  road  district,  or  districts." 

In  the  above  partial  section  it  will  be  specifically 
noted  that  the  county  court  shall  set  aside  to  the  credit 
of  such  special  road  district  the  money  for  taxes  collected 
upon  the  property  in  that  district  upon  Written  application 
by  said  commissioners  of  such  special  road  district.  It  has 
been  held  that  where  no  written  application  has  been  made  for 
the  taxes  to  be  apportioned  to  the  special  road  district  that 
it  is  not  necessary  for  the  county  court  to  allot  the  money 
to  that  district.  In  the  ease  of  Little  Prairie  Special  Road 
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Dist.  v.  Pemiscot  County,  249  S*  W*  599,  par,  1,  this 
court  has  said* 

"The  statute  formerly  provided  (sec- 
tions 10481  and  10594,  R.  S*  1909 j 
Laws  1913,  pp,  667,  675),  and  still 
provides  (section  10818,  R,  S,  1919), 
that  the  part  of  the  general  county 
levy  which  is  set  apart  for  road  and 
bridge  purposes  and  which  is  assessed 
and  collected  on  property  within  a 
special  road  district,  together  with 
a designated  part  of  certain  licenses, 
shall  be  placed  to  the  credit  of  such 
special  road  district  and  paid  out  to 
the  commissioners  or  treasury  of  that 
district  *upon  written  application  by 
said  commissioners , » Carthage  Special 
Road  District  of  Jasper  County  v*  J,  C, 

Ross  et  al.,  270  Mo.  loc,  cit,  82,  192 
S.  ¥.  976," 

It  has  also  been  held  that  a district  falling  to 
demand  such  funds  for  several  years  cannot  recover  from 
the  county.  That  was  the  holding  in  Holloway  v,  Howell 
County,  240  Mo*  601,.  144  S.  W.  860,  and  State  ex  rel.  v. 
Holman,  305  Ivlo.  204,  264  S«  W,  908. 


CONCLUSION 


In  view  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  one  special  road  district,  even 
though  it  cannot  spend  the  money  allotted  to  it  for  road 
and  bridge  purposes,  must  pay  the  same  rate  of  levy  as 
other  districts  in  the  county. 

It  Is  further  the  opinion  of  this  department  that 
the  county  court  cannot  acquire  title  to  any  surplus  of 
money  held  by  a special  road  district  for  road  and  bridge 
purposes  * 

It  is  further  the  opinion  of  this  department  that 
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the  commissioners  of  a special  road  district  can  only 
use  the  money  allotted  to  the  district  as  a road  and 
bridge  fund,  for  the  purposes  for  which  the  taxes  were 
levied,  and  that  if  the  money  is  used  for  any  other  pur- 
pose the  officer  or  officers  using  the  money  so  illegally 
would  be  liable  on  their  bends* 

It  is  further  the  opinion  of  this  department  that 
any  surplus  must  be  kept  by  the  commissioners  of  a special 
road  district  but  that  it  is  not  mandatory  for  them  to  make 
a written  demand  upon  the  county  court  for  the  taxes  for 
road  and  bridge  purposes  that  could  be  allocated  to  that 
district. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


msEirrmm 

(Acting)  Attorney  General 
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RECORDERS  OF , DEEDS  - Licenses  issued  on  Sunday  or  other 

designated  legal  holidays  are  valid . 

Marriage  solemnized  on  Sunday  or 
other  legal  holidays  is  valid, 


August  21,  1941 


lion.  A.  L.  Gates 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 


Dear  Siri 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  August  15,  1941,  which  reads  as  follows* 


"The  circuit  clerk  and  ex-officio  re- 
corder of  deeds  of  this  county  has  consul- 
ted me  regarding  the  legality  of  his 
office  issuing  marriage  licenses  on  Sun- 
day. 

"At  this  time  I am  unable  to  find  in  my 
office  any  law  applicable  to  this  ques- 
tion. I would,  therefore,  like  for  you 
to  render  me  dn  official  opinion  as  to 
whether  or  not  the  recorder  of  deeds  may 
legally  issue  marriage  licenses  on  legal 
holidays  and  Sundays . " 


Section  3360  R.  S.  Missouri,  1939,  reads  as  follows* 


"Marriage  is  considered  in  law  as  a 
civil  contract,  to  which  the  consent 
of  the  parties  capable  in  law  of  con- 
tracting is  essential," 
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It  will  be  noted,  from  reading  the  above  Section  that 
marriage  contracts  are  of  a civil  nature. 

be  now  call  attention  to  Section  4739  K.  S.  Mo.,  1939, 
which  reads  as  follows? 


"Every  person  who  shall  either  labor 
himself,  or  compel  or  permit  his  ap- 
prentice or  servant,  or  any  other 
person  under  his  charge  or  control,  to 
labor  or  perform  any  work  other  than 
the  household  offices  of  daily  necessity, 
or  other  works  of  necessity  or  charity, 
or  who  shall  be  guilty  ofj  hunting  game 
or  shooting  on  the  first  clay  of  the  week, 
commonly  called  Sunday,  shall  be  deemed 
guilty  of  a misdemeanor,  and  fined  not 
exceeding  fifty  dollars." 


We  also  call  attention  to  the  case  of  State  v,  Chicago 
Burlington  k Quincy  Railroad  Company,  143  S,  W.  785,  239 
Mo.  196,  in  which  case  there  will  be  found  an  exhaustive 
opinion  pertaining  to  the  Sunday  la#.  The  court,  in  that 
case,  had  this  to  say,  at  1,  c«  209: 


"The  Missouri  Sunday  laws  have  regard 
to  that  day  as  a day  of  rest,  and  not 
to  the  religious  character  of  the  day* 
They  are  civil,  not  religious  regu- 
lations, and  are  based  upon  a sound 
public  policy  which  recognizes  that 
rest  one  day  in  seven  is  for  the 
general  good  of  mankind*  (Hennington 
v*  Georgia,  163  U.  S.  299-304.) 

Those  laws  are  sustained  as  civil, 
municipal  or  police  regulations,  with- 
out reference  to  the  fact  that  the 
day  of  rest  is  also  the  Christian's 
day  of  rest  and  worship*  * # *•  " 
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Further,  Judge  Woodson,  in  his  separate  concurring  opinion 
in  the  same  ease,  had  this  to  say  at  1.  c.  247s 


"The  power  of  the  Legislature  to  authorize 
the  performance  of  any  kind,  of  labor  on 
Sunday  cannot  be  questioned,  for  the  rea- 
son that  in  contemplation  of  law  it  la 
simply  a civil  institution,  and  may  be 
regulated  or  abolished  altogether  by  the 
lawmaking  power  of  the  State,  as  it  may 
see  proper,  notwithstanding  the  fact 
that  it  is  a day  of  the  week  given  up 
by  Christian  people  to  religious  worship. 
In  the  eyes  of  the  law  Sunday  is  merely 
a day  of  rest,  and  is  not  considered  from 
the  standpoint  of  religion," 

i % ■!' 


Therefore , from  reading  this  case,  ue  find  that  the  law 
in  Missouri  was  established,  that  all  laws  pertaining 
to  the  prohibiting  of  certain  acts  on  the  first  day  of 
the  week,  commonly  called  Sunday,  are  civil  regulations 
and  the  legislature  has  the  right  to  make,  or  not  to 
make,  such  regulations  as  they  see  fit  through  statute. 
This  principle  of  law  was  further  approved  in  the  case 
Of  State  v,  Springfield'  v.  Smith,  19  S.  W»  (2d)  1,  1.  c 
5,  Therefore,  from  the  reading  of  Section  4739,  supra, 
we  do  not  find  that  a recorder  of  deeds  is  directly,  or 
indirectly,  prohibited  from  accomodating  some  person 
who  desires  to  procure  a marriage  license  on 


Now  turning  to  another  legal  phase  presented  by  your 
question*  which  we  deem  very  pertinent  in  reaching  the 
proper  conclusion,  or  answer  to  your  question,  we  call 
attention  to  38  C.  J*,  Par*  74,  Page  1307,  where  we  find 
the  following  statement! 


"A  marriage  license  must  be  issued  by 
the  officer  designated  by  the  statute, 
and  the  duty,  although  ministerial. 
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involves  official  and  personal  discretion 
and  therefore  is  not  susceptible  of  being 
delegated.  Under  some  statute*  a record  t 
must  be  made  by  the  officer  of  the  license 
when  issued,  and  in  some  states  a bond  is 
required,  conditioned  that  there  is  no 
lawful  impediment  to  the  marriage.  A 
Statute  conferring  a special  authority 
upon  an  officer  must  be  fully  complied 
with  before  he  is  entitled  to  act.  Where 
a license  is  improperly  issued,  neither 
the  license  nor  the  marriage  solemnized 
under  It  la  void,  although  the'  officer 
issuing  it  may  incur  a penalty  for  the 
act.  * ,H  (Underscoring 

ours . } 


(Cases  substantiating  the  alcove  underlined  portion  are 
found  in  footnote  87  in  38  C.  J.  Page  1307) 

It  will  be  noted  that  the  cases  cited  in  the  above 
footnote  are  collected  from  Alabama*  Kentucky,  Louisiana, 
Mississippi*  New  York  and  Pennsylvania.  We  do  not  find 
a Missouri  case  which  directly  holds  this  general  proposi-* 
tion*  but  are  of  the  opinion  that  if  the  question  were 
raised*  as  it  was  in  these  cases*  the  Missouri  courts 
would  adhere  to  the  same  proposition  of  law.  We  say  this 
for  the  reason  that  in  the  case  of  Kayier  v.  Brook*  120 
S.  W.  1167*  222  Mo.  74,  133  Am.  St,  hep.  513*  17  Ann. 

Cas*  673  and  also  the  ease  of  Mayier  v.  Waters*  120  S.W, 
1174*  222  Mo*  102*  the  court  held  that  the  law  presumes 
that  a marriage  is  valid  and  the  burden  is  on  those 
claiming  the  contrary  to  show  why  it  is  not, by  strong 
and  persuasive  evidence*  the  presumption  being  one  of 
the  strongest  known  to  law*  We  also  call  attention  to 
the  case  of  St.  Louis  v*  Sommers*  148  Mo*  398*  1*  e* 

401*  where  the  court  had  this  to  says 


"The  solemnization  of  a marriage  is  in 
no  sense  a judicial  act.  V.'ere  fe  justice 
to  perform  it  in  his  court,  no  record  or 
note  could  be  made  of  it.  It  may  be  per- 
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formed  anywhere  within  his  juris- 
diction, at  any  and  all  hours  of  the 
night  or  on  Sunday  and  there  is  nothing 
which  requires  the  clerk  to  attend  the 
justice  in  his  perambulations  or  to  take 
ex  officio  notice  when  parties  will  call 
upon  the  justice  at  his  home  to  perform 
the  marriage  ceremony  nor  does  it  require 
the  justice  to  report  such  ceremony  to 
his  absent  clerk,” 


Further,  the  court  in  the  case  of  State  ex  rel  v, 
Moore,  96  Mo.  App.  431,  1.  c,  435,  had  this  to  say: 

J ' v 

' ' i 

"The  manifest  purpose  of  the  marriage-li- 
cense statute  was  to  make  such  licenses, 
returns  thereto,  and  certificates  of  mar- 
riage, public  records  so  as  to  give  notice 
to  all  the  world  of  the  occurrence  to 
which  they  severally  relate.  Their  con- 
tents thereby  become  matters  of  public 
knowledge  because  the  law  requires  them 
to  be  kept,  authorizes  them  to  be  used, 
and  secures  to  all  persons  access  to 
them,  that  knowledge  of  them  may  be  pub- 
lic, *<■  M 


From  a reading  of  the  Sommers  case,  supra,  we  find 
that  the  Supreme  Court  has  directly  ruled  that  a marriage 
ceremony  may  be  entered  into  on  Sunday,  the  same  as  any 
other  day  in  the  week. 

In  view  of  the  fact  that  the  cases  supra  conclusively 
rule  that  a marriage  contract,  being  a civil  contract, 
and  that  the  solemnization  of  the  marriage  being  the 
actual  legal  act  which  perfects  the  civil  contract,  ie 
of  marriage,  the  courts  having  ruled  that  this  contact 
could  be  performed  on  Sunday,  we  can  see  no  reason  why 
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the  parties  would,  be  affected  or  the  contract  rendered 
void  by  the  mere  issuance  oi  a license,  or  a legal  privilege 
to  marry,  on  the  first  day  of  the  week,  commonly  called 
Sunday,  and,  tinder  the  Missouri  law  the  license  could 
be  either  used  or  returned,  ana  no  marriage  perfected 
thereto* 

Our  atatut4s  do  not  directly  or  indirectly,  as  we 
read  them*  prohibit  the  person  authorized  under  the  statute 
to  issue  marriage  license,  to  issue  such  license  on  Sunday* 

I 

I 

\ 

1 CONCLUSION* 

! 

I 

I 

We  are  of  the  opinion  that,  the  issuance  of  a marriage 
license  by  a recorder  of  deeds  on  the  first  day  of  the 
week,  commonly  called  Sunday,  or  other  designated  holi** 
days,  does  not  affect  the  legality  of  a^max-riage  performed 
thereunder* 

A marriage  solemnised  on  Sunday  is  valid* 


Respectfully  submitted 


APPROVED*  B*  RICHARDS  CREECH 

Assistant  Attorney  General 


VANE  C*  THURLG 
(Acting)  Attorney  General 


BRCtRW 


DEAD  ANIMAL  DISPOSAL  PLANTS: 
LICENSING: 

PERIOD  OP  LICENSE: 


The  license  fee  for  operation 
of  dead  animal  disposal  plants  should 
be  charged  for  a full  year  regard- 
less of  the  date  of  application  for 
the  license. 


October  HO,  1941 


Dr.  John  W.  George 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Doctor  Georjge: 

This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  In  which  you  request  an  opinion  from  this  depart- 
ment based  on  the  following  statement  of  facts: 


"Does  Senate  Bill  No.  94  require  me  to 
collect  application  fees  and  Issue  licenses 
to  Dead  Animal  Disposal  Plants,  also  for 
trucks  and  sub- stations,  for  the  short 
period  from  the  time  of  inspection  and 
final  approval  prior  to  December  51,  1941?" 


The  act  to  which  you  refer  Is  found  in  Laws  of 
Missouri,  1941,  p.  290.  Sections  14493-c,  d,  and  f,  found 
orx  pages  293  and  294,  pertain  to  your  question  and  are  as 
follows: 

"Section  14493-c.  Any  person  desiring  a 
license  under  this  act  to  engage  or  continue 
in  the  business  of  operating  a disposal 
plant  for  bodies  of  dead  animals,  shall  file 
an  application  for  such  license  with  the 
state  veterinarian,  on  a form  provided  by 
him  without  charge,  which  application  shall 
set  forth  the  name  and  residence  of  the 
applicant,  the  location  of  his  place  of 
business,  the  particular  method,  or  methods 
which  he  intends  to  employ,  or  is  employing 
In  the  transportation  and  In  the  disposal  of 
the  bodies  of  s uch  dead  animalsj  the  number 
and  location  of  all  sub-stations  he  desires 
to  operate.  If  any;  the  number  and  kind  of 
vehicles  he  will  usej  and  such  other  essential 
information  relative  thereto  as  the  state 
veterinarian,  by  his  rules  and  regulations 
may  require.  Such  application  shall  be 
accompanied  by  an  Initial  installment  of  fifty 
dollars  (^50.00)  on  the  total  annual  license 
fee,  to  apply  upon  the  expenses  imposed  by  this 
act." 
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Section  14493-d.  Upon  receipt  of  such 
application,  accompanied  by  the  fee,  the 
state  veterinarian,  or  some  person  apoint- 
ed  and  designated  by  him,  shall,  within 
thirty  days,  ascertain  whether  or  hot  such 
applicant  is  a responsible  and  suitable 
person  to  conduct  such  business,  and  that 
if  the  disposal  plant  of  such  applicant, 
as  herein  defined,  and  if  the  methods  of 
operation  thereof  comply  with  all  the  pro- 
visions of  this  act  and  with  the  rules  and 
regulations  herein  authorized,  and  if  such 
business  is  located  in  a place  permitted 
by  this  act,  he  shall  thereupon  issue  to 
such  applicant  a certificate  to  that 
effect.” 

”Section  14495-f.  All  licenses  and 
vehicle  certificates  issued  under  this 
act  shall  remain  effective  until  and 
unless  voluntarily  surrendered,  or  sus- 
pended or  revoked,  as  provided  in  this 
act?  conditioned,  however,  upon  payment 
to  the  state  veterinarian  on  or  before 
January  15  of  each  calendar  year  subsequent 
to  the  year  of  issue,  of  the  required  total 
annual  license  and  other  fees  herein  pro- 
vided for  and  specified,  as  aforesaid,  to 
which  payment  shall  operate,  without  further 
application,  to  continue  such  licenses  and 
vehicle  certificates  in  full  effect  during 
each  calendar  year  for  which  such  license 
and  o-ther  fees  shall  be  paid,  unless 
sooner  surrendered,  or  suspended  or  revoked, 
as  herein  provided.” 

It  will  be  noted  that  Section  14493-f,  supra,  definitely 
provides  that  each  licensee  must  pay  the  required  fee  on  or 
before  January  15  of  each  year  subsequent  to  the  issuance  of 
such  license. 
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Since  the  act  does  not  provide  for  the  splitting  up 
of  the  license  fee  in  case  applicants  apply  for  a part  of  a 
year,  then  it  would  follow  that  if  an  applicant  makes  applica- 
tion at  any  time  during  the  license  year,  or  while  the  law 
is  in  effect,  such  applicant  must  pay  the  full  amount  of  the 
license.  This  rule  is  supported  by  the  statement  in  37  G.  J., 
p,  250,  Dec.  116,  as  follows: 

"*•  w In  the  absence  of  a provision 
for  a pro  rata  license,  a person  taking 
out  a license  must  pay  the  full  amount 
prescribed  even  though  he  taken  out  his 
license  after  the  beginning  of  the 
license  year,  or  discontinues  his 
business  before  the  expiration  of  such 
year.  * >•  •-  *•" 

Our  Supreme  Court,  in  the  case  of  The  City  of  St.  Louis  v.  The 
Consolidated  Coal  Company,  113  Mo.  u5,  has  applied  the  same 
rule . 

In  your  letter  you  indicate  that  it  'will  be  some  time 
before  you  vri.il  be  prepared  to  furnish  proper  application 
blanks  and  make  Inspections,  of  plants,  because  no  a ppropria- 
tion was  made  for  the  carrying;  out  of  the  provisions  of  this 
act.  The  law  became  effective  ninety  days  after  the  adjourn- 
ment of  the  General  Assembly,  however,  on  the  question  of 
whether  or  not  a person  would  be  guilty  of  violating  this  law 
in  a case  where  the  state  officials  were  not  able  to  make 
proper  Inspections  or  furnish  proper  blanks,  we  think  that 
this  would  be  taken  into ‘consideration  in  case  proceedings 
were  instituted  against  a party  who  was  not  able  to  obtain  his 
license  for  that  reason. 

* C OiM/.t  In  I,  mj;j 

From  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  this  act  would  require  the  collection  of  fees  for 
a full  year  from  those  who  made  application  for  a license  prior 
to  December  31,  1941,  'and  that  such  license  year  would  termin- 
ate January  15,  following  such  application. 

Respectfully  submitted. 


APPROVED: 


TYRE  Yj.  . JUNTO  N 

Assistant  Attorney  General 


VAN.:.  0.  THURLO 

(Acting)  Attorney  General 


TWBsNS 
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LOTTERY!® i \ Tickets  given  with  eaeh  sale  of  merchandise  and  weekly 
f ' • drawing  had  thereon,  is  lottery.  The  fact  that  tickets 
may  be  obtained  upon  request  does  not  change  rule. 


October  21,  1941 


Honorable  A.  L.  Gates 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 


Dear  Slrj 


/ 


FI  LE 

' 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"As  Prosecuting  Attorney  of  Moniteau 
County,  Missouri,  have  before  me 
a problem  on  which  I desire  some  help 
from  your  office.  I would  like  to 
have  a written  opinion  covering  the 
following  state  of  facts. 

"Last  week  a man  representing  a 
sales  promotion  organisation  in 
Texas,  came  to  Tipton,  Missouri, 
and  organized  the  merchants  of 
that  community  to  promoting  a 
sales  appreciation  week.  The 
following  is  the  method  used;  it 
costs  each  merchant  £5.50  to  belong 
to  the  association  in  Tipton,  The 
merchants  are  given  a treasure- 
chest  coupon.  Mach  merchant  passes 
out  to  his  customers  a coupon  wi^h 
each  purchase  of  merchandise  irf  his 
stcr  e.  A 25'^  to  990  purchase  is 
given  a 5%  coupon;  for  every  $1.00 
to  1.99  purchase,  he  is  given  a,lO% 
coupon;  for  each  ^2. 00  to  ’i. 00  pur- 
chase, he  is  given  a 20%  Coupon; 
for  a fd.QQ  to  §;3.99  purchase,  he 
is  given  a 30%  Coupon;  with  eaeh 
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$4.00  to  $4,99  purchase,  he  is  given 
a 40%  coupon;  Tor  each  A 5 .00  to  $10.00 
pux'chase,  he  is  given  a 50%'  coupon, 
l'ha  customer  gets  the  coupon,  turns  it 
over  and  signs  his  name  and  address  on 
the  reverse  side  and  pi  cos  it  in  a 
box,  Aach  merchant,  belonging  to  the 
association,  puts  into  a ’Treasure 
Chest*  a dollar  to  three  dollars  each 
week,  depending  upon  his  rated  gross 
annual  sales  of  his  business.  On  each 
Wednesday  of  the  week,  there  is  a 
drawing  on  the  public  street  of  Tipton, 

All  the  merchants  put  all  of  the  coupons 
in  one  box,  shako  them  up  and  draw  a 
coupon  therefrom  until  there  is  one 
winner.  The  highest  prise  that  can  be 
given  each  week  at  the  drawing  is  50% 
of  the  ’Treasure  Chest.’  The  balance 
of  the  ’Treasure  Chest’  is  carried  over 
until  the  following  week  vi-th  the  weekly 
contributions  of  the  merchants  added  to 
it.  By  this  manner,  the  ’Treasure  Chest’ 
is  increased  and  if  carried  over  a period 
of  weeks,  it  will  have  several  hundred 
dollars.  On  ednesday,  immediately  be- 
fore the  drawing,  the  man  in  charge  makes 
an  announcement  that  if  there  is  anyone 
in  the  crowd  who  does  not  have  a coupon 
in  his  possession,  if  he  will  come  for- 
ward he  will  be  given  a 5%  coupon  ticket. 
This  is  done  because  they  have  been  told 
that  the  giving  of  the  5%  coupon  ticket 
to  anyone  in  the  ex1  owe  who  does  not  have 
one  will  take  the  scheme  out  of  control 
of  the  lottery  laws  in  the  State  of 
Missouri , 

The  xirst  quest ion  is,  is  the  salos  promotion 
a vilation  of  the  lottery  laws  in  the  State  of 
Missouri  without  the  giving  of  the  tickets 
gratis  to  members  of  the  crowd  who  do  not  have 
a ticket, 

"Second  question:  if  they  give  a 5%  ’Treasure 
Chest’  coupon  to  any  individual  who  asks  for 
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one  without  requiring  him  to  make  a 
puz’chase,  will  that  feature  of  the 
scheme  avoid  the  lottery  laws  in  the 
State  of  Missouri." 


Section  10,  Article  XIV  of  the  Constitution  of 
Missouri , provides : 

"The  Genera^  Assembly  shall  have 
no  power  to  authorize  lotteries  or 
gift  enterprises  for  an; y purpose, 
and  shall  pass  laws  to  prohibit  the 
salo  of  lottery  or  gift  enterprise 
tickets,  or  tickets  in' any  scheme 
in  the  nature  of  a lottery,  in  this 
State;  and  all  acts  or  parts  of  acts 
heretofore  passed  by  the  Legislature ' 
of  this  State,  authorizing  a lottery 
or  lotteries,  and  all  acts  amendatory 
thereof  or  supplemental  thereto,  are 
hereby  avoided." 

Section  4704,  H.  S.  Mo.  1939,  provides: 

"If  any  person  shall  make  or  estab- 
lish, or  aid  or  assist  in  making  or 
establishing,  any  lottery,  gift  enter- 
prise, policy  or  scheme  of  drawing 
in  the  nature  of  a lottery  as  a busi-  . 
ness  or  avocation  in  this  state.,  or 
shall  advertise  or  make  public,  or 
cause  to  be  advertised  or  made  public, 
by  means  of  any  newspaper,  pamphlet, 
circular,  or  other  written  or  printed 
notice  thereof,  printed  or  circulated 
in  this  state,  any  such  lottery,  gift 
enterprise,  policy  or  scheme  or  draw- 
ing in  the  nature  of  a lottery,  whether 
the  same  is  oeing  or  is  to  bo  conducted, 
held  or  drawn  within  or  without  this 
state,  lie  shall  be  deemed  guilty  of  a 
felony,  and,  upon  conviction,  shall  be 
punished  by  imprisonment  in  the  peniten- 
tiary f or  not  loss  than  two  nor  more 
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than  five  years,  or  by  imprisonment 
in  the  county  jail  or  workhouse  for 
not  less  than  six  nor  more  than 
twelve  months.” 

A lottery  has  been  defined  by  our  courts  as  every 
scheme  or  device  whereby  anything  of  value  is  for  a consider- 
ation allotted  by  chance.  State  v.  Emerson,  518  ho.  633,  1 
S . W.  (2d)  109.  The  elements  of  a lottery  are  (1)  prize, 

(2)  chance,  and  (3)  consideration.  State  ex  inf.  McKIt trick. 
Attorney- Gen oral  v.  Globe-Democrat  Publishing  Co.,  110  S.  F. 

(2d)  705.  From  the  facts  prsanted  in  your  request  there  is 
no  doubt  but  that  the  first  two  of  these  are  present  in  the 
scheme  here  involved,  that  is,  prize  and  chance.  The  3ole 
question  presented  is  whether  the  third  element,  that  is, 
coil  ideration,  is  present. 

In  regard  to  your  first  question, we  believe  that 
all  courts  are  in  accord  with  the  view  that  a scheme  that 
features  a chance  drawing  for  pay  patrons  only,  is  a lottery 
oven  though  the  price  or  cost  of  the  chance  is  completely 
merged  and  concealed  in  the  regular  price  of  the  goods.  As 
was  pointed  out  in  Williams  on  Lotteries,  page  126: 

"the  courts  look  at  the  scheme  as  a 
whole  and  reason  with  respect  to  con- 
sideration' that  the  price  received 
from  the  customer  is  a consideration 
for  both  the  thiig  sold  aid  the  chance 
in  the  drawing , or  simply  that  a scheme 
which  uses  prize  and  chance  to  encourage 
sales  contains  all  the  elements  of  a 
lottery  even  though  the  sale  price  is 
not  thereby  increased." 

In  support  of  this  statement  there  are  cited  the  Missouri  cases 
of  State  v.  EmBrson,  318  Mo.  633  and  State  ox  rel.  v.  Hughes, 
299  Mo.  529. 

Schemes  practically  identical  with  that  set  out  in 
your  first  question  have  been  held  lotteries  in  the  following 
cases:  State  v.  Powell,  170  Minn.-  239,  212  M.  W,  169;  Glover 
v.  Malloska,  238  Mich.  216,  213  N.  W.  107,  Feathers tone  v. 
Independent  Service  station  Ass'n.-  (Tex.),  10  S.  D.  (2d)  124; 
Chamber  of  Commerce  v.  Kieck,  128  Neb,  lo,  257  N.  W.  493; 
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People  v.  Bloom,  227  N.  Y.  S.  225  and  Market  Plumbing  and 
Heating  Supply  Co.  v . kpangonb orger,  112  « * J.  L,  46,  169 
A,  660. 

The  courts,  -however,  have  not  been  in  accord  in 
respect  to  their  views  about  the  facts  presented  in  your 
second  question.  While  there  is  no  doubt,  as  pointed  out 
above,  that  where  only  those  persons  participate  who  pur- 
chase merchandise  from  the  persons  conducting  the  scheme, 
that  this  constitutes  a lottery,  still,  where  a person  is 
entitled  to  a ticket  or  chance  free  and  upon  request,  the 
question  of  consideration  then  becomes  more  difficult. 

This  type  of  gift  enterprise  lottery  appeared 
first  in  the  United  States  in  1889  (Yellowstone  Kit  v. 

State,  88  Ala.  196)  . file  scheme  is  usually  conducted  by 
advertising  free  participation  which  is  in  fact,  in  most 
cases,  accompanied  and  restricted  by  conditions  that  are 
favorable  to  pay  patrons  and  unfavorable  to  non-pay  patrons, 
thereby  inducing  many  persons  to  become  pay  patrons. 

•* 

Williams  in  his  recent  work  on  Lotteries,  says 
(pa  e 119) : 

trick  in  such  schemes  is  to 
assign  numbers  without  charge  to  pro- 
spective patrons  on  the  pro tense  that 
they  represent  free  chances  in  a 
drawing  by  lot  or  chance  and  at  the 
same  time  surround  the  participation 
with  conditions  and  restrictions  more 
favorable'  to  cash  patrons  than  to  non- 
cash patrons  thereby  producing  two  • 
classes  of  chances--the  bare  chances 
which  may  be  had  without  the  payment 
of  money  and  the  better  chances  which 
cannot  be  acquired  without  the  payment 
of  money  « " 

The  principal  case  upon  this  ” flexible- participation 
lottery  is  that  of  Willis  v.  Young,  1 it.  B.  448,  which  was 
decided  by  the  Court  of  King’s  Ceneh  in  1907.  In  that  case  a 
newspaper  made  a general  distribution  of  numbered  medals  to 
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the  homos  of  the  people  throughout  London.  Each  modal 
carried  a serial  number.  A drawing  was  had  each  week  and 
the  winning  numbers  were  published  in  a newspaper.  Lany 
places  v/ere  maintained  in  London  where  persons  could  read 
the  paper  without  having  to  buy  a copy  and  winners  v/ere 
given  several  days  in  which  to  claim  their  prises.  The 
Chief  Justice  in  the  close  of  the  opinion  made  the  pointed 
inquiry  as  follows! 

“Looking  at  the  whole  of  the  cir- 
cumstance of  the  case  is  it  not 
plain  that  the  circulation  of  the 
paper  increased  by  reason  of  the 
people  getting  these  medals?" 

The  court  held  the  scheme  to  be  a lottery  under 
the  theory  that  the  opportunity  to  participate  in  the  draw 
ings  were  paid  for  in  the  mass  by  the  general  body  of  the 
purchasers  of  the  paper  even  though  many  individual  partic 
ipants  did  not  pur  chase  the  paper* 

This  rule  is  followed  in  the  Federal  Courts  of 
the  United  States  (Central  States  Theatre  Corp.  v.  fatz, 

11  Fed,  Supp.  566),  the  Post  Office  Department  (George 
Washington  Law  neview,  day,  1936,  p.  482)  and  in  the 
xiiajority  of  the  states  (103  A.  L.  A.  870;  57  A.  L.  R.  424) 

In  State  v.  Mciiwan,  120  b . W.  (2d)  1098,  this 
rule  was  followed  by  our  Supreme  Court.  The  so-called 
"free  number  feature”  of  the  scheme  was  called  "the  goat’s 
skin  upon  the  hands  of  Jacob.  It  is  there  in  an  attempt 
to  fool  the  law."  Judge  Vies  times  pointed  out  that; 

"The  test  is  whether  that  group 
who  aid  pay  for  admission  were 
paying  in  part  for  the  chance  of 
a prize.  b -2:- 

It  cannot  alter  the  fact  that  the 
operator  may  have  given  free  chances 
to  some  without  the  purchase  of 
tickets;  even  so,  the  lottery  scheme 
as  to  a gift  enterprise  was  present 
to  all  the  rest,  and  this  fact  did 
not  prevent  it  from  being  a lottery." 
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In  view  of  what  lias  been  said  above  we  believe 
it  is  the  rule  in  Missouri  that  a scheme  which  is  a 
lottery  in  all  its  essentials,  does  not  lose  its  charac- 
teristics as  such  If  some  persons  are  given  free  tickets 
for  the  reason  that  the  scheme  is  a lottery  as  to  the 
great  majority  of  those  participating. 


> 

, Conclusion 

It  is,  therefore,  the  opinion  of  this  Department 
that  a scheme vheraby  patrons  of  ousiness  establishments 
are  given  numbered  chances  with  each  purchase  of  merchandise, 
which  chances  every  week  aro  drawn  from  a receptacle,  and 
the  persons  whose  numbers  are  drawn  receive  a prize,  is  a 
lottery  under  the  Constitution  and  statutes  of  Missouri,  and 
the  fact  that  certain  persons  are  given  free  chances  does 
not  in  any  way  alter  the  makeup  of  the  scheme  so  as  to  make 
the  same  not  a lottery. 


Respectfully  submitted. 


ARTHUR  O'KEEFE 

Assistant  Attorney- General 


APPROVED: 


VANE  0.  TJUUKLO 
(Acting)  Attorney-General 
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CIRCUIT  CLERK: 
OFFICERS : 


Fees  earned  by  a circuit  clerk  and  collected 
by  his  successor  should  be  paid  to  the  prior 
circuit  clerk. 


December  3,  1941 


lion.  A.  L.  Gates 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 


Dear  Sir: 


We  are  in  receipt,  of  your  request  for  an  opinion  under 
date  of  November  20th,  1941,  which  is  as  follows: 


"Aa  Prosecuting  Attorney  of  Moniteau 
County  I would  like  to  have  an  official 
written  opinion  from  your  office  concern- 
ing the  construction  and  legal  effect  of 
Sec.  13400  R.  3.,  1939,  pertaining  to 
’Salaries  of  Circuit  Clerks  In  Certain 
Counties’  , with  special  reference  to  the 
proviso  » Providing  further,  that  the 
clerks  of  circuit  courts  shall  be  allowed 
to  retain  in  addition  to  the  sums  allowed 
In  the  section,  all  fees  earned  by  him 
In  cases  of  change  of  venue  from  other 
counties. ’ 

"1.  Do  fees  to  the  circuit  clerk  under 
this  proviso  go  to  the  circuit  clerk  who 
was  in  office  at  the  time  the  fees  ac- 
crued, or  do  the  fees  go  to  the  ciroult 
clerk  who  is  in  office  at  the  time  the 
costs  are  paid? 

n2.  Are  these  fees  on  change  of  venue 
from  other  counties  accountable  by  the 
circuit  clerk  to  the  counties? 
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•'3.  If  change  of  venue  fees  are 
unaccountable  fees  and  they  go  to 
the  circuit  clerk  at  the  time  they 
accrue  will  these  costs  be  pro-rated 
between  the  two  circuit  clerks  If 
the  part  of  the  costs  accrued  during 
the  tern  of  one  official  and  part 
during  the  term  of  his  successor?” 


Section  13408,  R.  S.  Ho.  1939,  partially  reads  as 
follows: 


"*  * Provided,  It  shall  be  the 

duty  of  tiie  circuit  clerk,  who  is 
ex  officio  recorder  of  deeds,  to 
enlarge  and  collect  for  the  county 
In  all  cases  every  fee  accruing  to 
his  office  as  such  recorder  of  deeds 
and  to  which  he  may  be  entitled  under 
the  provisions  of  section  13426  or 
any  other  statute,  such  clerk  and  ex 
officio  recorder  shall,  at  the  end  of 
each  month,  file  with  the  county  clerk 
a report  of  all  fee 3 charged  and  ac- 
cruing to  his ‘ office  during  such 
month,  together  with  the  names  of 
persons  paying  such  fees.  It  shall 
be  the  duty  of  such  circuit  clerk  and 
ax  officio  recorder  of  deeds,  upon  the 
Tiling  of said  report,  to  forthwith 
pay  over  to  the  county  treasurer,  all 
moneys  collected  by  him  during  the 
month  and  required  to  be  shown  In  such 
monthly  report  as  hereinabove  provided, 
taking  duplicate  receipt  therefor,  one 
of  which  shall  be  filed  with  the  county 
clerk,  and  every  such  circuit  clerk 
and  9X  officio  recorder  of  deeds  shall 
be  liable  on  his  official  bond  for  all 
fees  collected  and  not  accounted  for 
by  him,  and  paid  Into  the  county  trea- 
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sury  as  herein  provided;  Provided 
further,  that  the  clerks  of  tile 
circuit  courts  shall  be  allowed  to 
retain  In  addition  to  the  sums 
allowed  in  this  section,  all  fees 
earned  by  him  in  cases  of  change 
of  venue  from  other  counties:  Pro- 
vided further,  that  until  tire  expira- 
tion of  thoir  present  tern  of  office, 
the  persons  holding  the  office  of 
circuit  clerk  3hall  be  paid  the  maxi- 
mum amount  as  now  provided  by  lav/,  in 
the  manner  provided  by  this  chapter." 


Under  the  above  provision  it  becomes  the  duty  of  the 
circuit  clerk  to  charge  all  fee3  accruing  to  his  office. 

He  also  charges  all  fees  accruing  to  his  office  coming  to 
the  county  on  change  of  venue,  but  when  ordered  by  the 
county  court  to  pay  all  fees  into  the  county  treasury  the 
amount  ordered  by  the  county  court,  who* have  examined  his 
monthly  report.,  which  he  should  file  with  the  county  clerk 
in  pursuance  to  Section  1343G,  k.  S.  Mo.  1939,  should  not 
contain  the  fees  to  be  retained  on  change  of  venue  cases. 

Section  13446,  R.  S.  Mo.  1939,  reads  as  follows: 


"It  shall  be  the  duty  of  each  sheriff, 
.marshal,  coroner,  clerk  of  the  courts 
of  record,  and  other  officers,  on  the 
first  day  of  January  and  the  first  day 
of  July  in  each  year,  to  pay  over  all 
fees  in  their  hands  belonging  to  others 
to  the  treasurer  of  the  county,  with 
the  name  and  amount  belonging  to  each 
person,  date  when  collected  and  In 
what  case,  taking  from  the  treasurer 
duplicate  receipts  therefor,  one  of 
v/hlch  the  officer  shall  file  with  the 
clerk  of  the  county  court,  who  shall 
immediately  charge  the  treasurer  with 
the' same." 


Hon,  A,  L,  Gates 


(4) 


December  3,  1941 


Under  the  above  section  it  is  the  duty  of  the  circuit 
clerk  to  pay  over  all  fees  in  his  hands  belonging  to  others 
to  the  county  treasurer.  This  payment  must  be  made  on  the 
first  day  of  January  and  the  first  day  of  July  in  each  year. 
According  to  your  request  you  state  to  the  effect  that  a 
change  of  venue  case  has  been  tried  in  California,  Missouri, 
wherein  a circuit  clerk  has  performed  some  of  the  duties 
and  his  successor  has  performed  some  of  the  duties,  in  which 
the  fees  are  to  be  retained  by  the  respective  clerks.  You 
also  ask  if  the  fees  should  be  pro-rated  between  the  two 
circuit  clerks.  Under  Section  13446,  R.  S.  Mo.  1939,  it  is 
the  duty  of  the  successor  to  pay  into  the  treasury  fees 
earned  and  due  the  former  circuit  clerk. 

In  the  case  of  Smith  v.  Pettis  County,  136  S.  1 .V,  (2d) 

282,  Para.  15,  the  court  in  passing  upon  this  question  stated: 


* A probate  judge  may  only  collect 
fees  for  services  which  he  has  already 
performed.  These  services  may  be  per- 
formed only  while  he  is  in  office.  His 
fees  can  accrue  only  while  he  is  in 
office.  These  provisos  only  limit  what 
he  may  keep.  We  said  in  Corbin  v.  Adair 
County,  171  Mo.  305,  71  3.  W.  674,  that 
a circuit  clerk  can  deroand  and  recover 
his  uncollected  fees  from  his  successor. 
A suit  for  fees  against  a clerk’s  suc- 
cessor was  upheld  in  Lycett  v.  Wolff,  45 
Mo.  App.  409." 


Also,  in  the  case  of  Corbin  v.  Adair  Co.,  171  Mo.  385, 
1.  c.  389,  the  court  said: 


">  To  the  amount  of  the  difference 
between  the  fees  collected  by  him  which 
he  had  earned  in  1898  and  retained,  and 
the  amount  earned  and  not  collected  for 
that  year,  not  exceeding  £,1 , 600 , he  can 
demand  and  recover  the  uncollected  fees 
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from  Ms  successor,  and  Ms  own 
evidence  shows  they  will  be  more 
than  sufficient,  «-  * * x 


Also,  in  the  case  of  Lvcett  v.  Wolff,  45  Mo,  App.  439 
the  court  in  passing  upon  the  following  statement  of  facts 


’’This  case  is  here  on  the  defendant’s 
appeal.  The  plaintiff  was  elected  to 
the  office  of  circuit  clerk  of  St. 

Louis  county,  at  the  November  election, 
1878.  He  was  inducted  into  office  on 
the  first  day  of  January,  1879,  and 
performed  the  duties  pertaining  to 
such  position  for  the  term  of  four 
years.  In  the  petition  it  was  alleged 
that  the  plaintiff,  as  such  clerk,  was 
entitled  under  the  law  to  receive  out 
of  the  fees  earned  by  him  during  his 
terra  of  office  the  sum  of  $9,000,  that 
is  a yearly  salary  of  $2,250;  that, 
during  the  time  he  held  the  office,  he 
only  received  of  the  fees  collected  by 
him,,  on  account  of  Ms  salary,  the  sura 
of  §8,070,  leaving  a balance  of  §930 
due  on  his  salary  for  the  four  years; 
that,  at  the  expiration  of  Ms  terra,  he 
had  earned  as  clerk  a large  amount  of 
fees  which  load  not  been  collected;  that 
tiie  defendant  was  Ms  successor  In 
office,  and  had  collected  the  sum  of 
$930  of  the  fees  so  earned,  and  had  re- 
fused to  pay  them  to  the  plaintiff.1' 


said: 


";c-  ’In  Thornton  v.  Thomas , 65  Mo, 
272 , it  was  held  that  the  fees  of  the 
office  constituted  a trust  fund,  to  be 
applied  in  the  payment  of  deputies  and 
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assistants,  and  the  salary  of  the 
clerk  fixed  by  law,  and  the  surplus, 
if  any,  after  such  payments,  to  be 
paid  into  the  treasury  of  the  county. 
The  question,  as  to  whether  one  of 
these  trusts  would  be  to  supply  any 
deficiency  in  the  receipts  of  a former 
year  to  cover  expenses  and  salaries, 
was  neither  before  the  court  nor  de- 
cided in  that  case.  If  the  annual 
fees  earned  by  a cleric,  as  is  held  in 
the  case  above  cited,  are  chargeable 
with  a trust  in  favor  of  such  clerk 
to  the  extent  of  his  salary,  and  the 
compensation  allowed  his  deputies,  it 
logically  follows,  that,  whenever 
collected,  they  should  be  applied  to 
the  discharge  of  that  trust.’" 


In  the  above  cases  both  the  appellate  and  Supreme  courts 
have  held  that  a circuit  clerk  can  demafid  and  recover  his  un- 
collected fees  from  his  successor.  Of  course,  these  cases 
applied  when  the  salary  of  the  circuit  clerk  was  obtained  by 
the  retaining  of  fees  and  not  paid  a regular  salary  as  under 
the  present  law.  But  the  same  theory  would  apply  on  fees 
earned  by  a circuit  clerk  on  change  of  venue  cases  and  col- 
lected by  Ms  successor.' 


COHCLUSION. 


In  view  of  the  above  authorities  it  is  the  opinion  of 
this  department  that  fees  due  the  circuit  clerk  on  change  of 
venue  cases  should  be  paid  to  the  circuit  clerk  who  was  in 
office  at  the  time  the  fees  occurred  and  not  to  the  circuit 
clerk  who  Is  In  office  at  the  time  the  costs  are  paid. 

It  is  further  the  opinion  of  this  department  that  change 
of  venue  fees  should  be  reported  to  the  county  clerk,  but  that 
the  order  of  the  county  court  requiring  him  to  pay  fees  into 
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the  county  treasury 'should  not  contain  change  of  venue  fees 
which  are  allowed  to  the  circuit  clerk. 

It  is  further  the  opinion  of  this  department  that  the 
present  circuit  clerk  under  Section  13446,  supra,  should  pay 
the  fees  earned  by  the  prior  circuit  clerk  into  the  office 
of  the  treasurer  in  the  amount  of  fees  that  was  earned  by 
the  prior  circuit  clerk  before  tho  present  circuit  clerk 
took  office. 


Respectfully  submitted. 


i < • ii  • BUR.di! 

Assistant  Attorney- General 


APPROVED: 


Vane  c.  thurlo  ~ 

(Acting)  Attorney- General 
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INTOXICATINC  LIQUOR:  Adult  who  purchases  for  person  under 
MINORS:  21  is  guilty  of  a misdemeanor. 


December  30,  1941 


Honorable  J.  R.  Garrison 
Prosecuting  Attorney 
Johnson  County 
War rensburg , Ml s s our I 


Dear  Sir: 


This  Is  in  reply  to  your  request  for  an  official 
opinion  by  your  recent  letter,  which  is  in  the  follow- 
ing terms : 


"I  would  like  to  have  your  opinion 
on  a question  under  the  liquor  laws 
of  this  state.  If  two  or  three  minors 
give  u person  of  age  the  money  to  buy 
liquor,  and  he  buys  it  for  them  and 
gives  it  to  them.  Is  he  guilty  of  a 
violation?  I have  been  requested  to 
secure  your  opinion  concerning  this 
matter  and  would  appreciate  hearing 
from  you.” 


Section  4885,  R,  S . Mo.  1939,  provides  In  part: 


"Intoxicating  liquor  shall  not  be 
given,  sold  or  otherwise  supplied 
to  any  person  under  the  age  of 
twenty-one  years,  but  this  shall 
nefe  aoply  to  the  supplying  of  in- 
toxicating liquor  to  a person  under 
said  age  for  medicinal  purposes 
only,  or  by  the  parent  or  guardian 
of  such  person  or  to  the  administer- 
ing of  said  intoxicating  liquor  to 
said  person  by  a physician.  * * * " 
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Regarding  a similar  statute,  the  Kansas  City  Court 
of  Appeals  said,  in  State  v.  Bruder,  35  Mo.  Add.  475 
1.  c . 479:  ’ 


"This  act  to  prevent  sales  of  intoxi- 
cating liquors  to  minors  is  a police 
regulation,  to  protect  the  growing 
youth  and  to  promote  good  morals,  and 
we  have  no  doubt,  as  repeated  by  the 
court  in  the  case  last  cited,  that  the 
intention  was  to  inflict  the  statutory 
penalty  without  regard  to  the  motives 
or  knowledge  of  the  offender." 


This  statute  likewise  is  to  be  construed  in  the 
light  of  the  legislature’s  plain  purpose  to  protect  the 
health  and  morals  of  persons  under  twenty-one  years  of 
age.  fhe  attitude  of  the  courts  towarjl  enforcement  of 
such  a statute  is  Illustrated  by  the  rule  that  (State 
v.  Bruder,  supra,  1.  c,  478), 


* # the  seller’s  good  faith,  or 
want  of  knowledge,  as  to  the  age  of 
the  minor  furnishes  no  excuse,  or  jus- 
tification, for  a violation  of  the 
statute 


Accordingly,  in  State  v.  Field,  139  Mo.  App.  20, 
1,  c.  21,  22,  119  S.  Vi . 499,  the  St,  Louis  Court  of 
Appeals  said: 


"This  information  was  filed  on  the 
statute  which  says  any  person  who 
shall  directly  or  indirectly  sell, 
give  away  or  otherwise  dispose  of  or 
furnish,  or  deliver  any  intoxicating 
liquor,  in  any  quantity,  to  a minor 
without  the  written  permission  of 
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the  parent,  master  or  guardian  of 
such  minor  first  had  an  obtained, 
shall  be  deemed  guilty  of  a misde- 
meanor, * * * The  gist  of  the  of- 
fense is  disposing  of  intoxicating 
liquor  to  a minor.” 


Section  4885,  supra,  provides  that  intoxicating 
liquor  shall  not  be  "given,  sold  or  otherwise  supplied 
to  any  person  under  the  age  of  twenty-one  years . It 
is  unnecessary  to  decide  whether  the  adult  mentioned 
in  your  letter  gave  or  sold  the  liquor  to  the  minors. 

It  is  obvious  that  he  supplied  it  to  them.  In  lobster's 
New  International  Dictionary  (2nd  Ed.)  p.  2534,  the  word 
"supply”  Is  defined  as  follows; 


"To  furnish  or  provide.  * # * Pro- 
vide, administer,  contribute.  * # # 
act  # # * of  providing  something  or 
someone;  # * *" 


In  State  v,  Alvord,  271  Pac.  322,  46  Idaho  765,  a 
conviction  of  furnishing  liquor  to  a minor  was  affirmed 
under  a statute  providing  .in  effect  that  liquor  should 
not  be  "sold,  given  or  furnished"  to  a minor.  The  court 
approved  an  instruction  stating  (271  Pac.  1.  c.  324): 

"'The  word  "furnish,"  as  used  in  these 
instructions,  means  to  provide;  supply; 
give;  to  supply  or  offer  something.'" 


In  that  case  the  defendant  handed  a drink  to  a minor 
who  took  it  in  her  hand,  but  did  not  drink  it.  The  court 
further  said  (271  Pac.  1.  c,  323,  324): 


"'The  word  "furnish"  is  broader  than - 
the  words  "sell"  and  "give,"  as  they 
are  used  in  the  statute  'i'T  )<r  V Jr  w 


Hon.  J.  K.  Garrison 


-4- 


December  30,  1941 


" -a  ■»  It  must  be  held  that  the 
legislature  intended  to  prevent  the  . 
delivering  of  liquor  to  children; 
that  they  should  * touch  not,  taste 
not,  handle  not."1 


In  this  case  the  adult  furnished,  provided  and 
supplied  liquor  which  could  not  legally  be  sold  to  the 
minors.  That  is  the  very  act  which  the  statute  was 
designed  to  prevent,  and  which  the  statute  prohibits. 

In  a prosecution  under  this  statute  it  is  not  necessary 
to  prove  that  the  minors  drank  the  liquor.  In  State  v. 
Alvord,  supra,  at  271  Pac.  324,  the  court  further  said: 


"The  rule,  as  stated  by  hoolen  and 
Thornton,  p.  1226,  section  723,  is 
as  follows: 

"’It  is  not  necessary,  under  a statute 
forbidding  a sale  or  gift  to  a minor 
of  Intoxicating  liquor,  that  the  minor 
should  drink  the  liquor  sold  or  given 
him  in  order  to  constitute  the  offense. 
The  mere  placing  of  the  liquor  in  his 
possession  is  the  offense."’ 


Some  portions  of  the  Liquor  Control  Act  of  Missouri 
(Sections  4874--4949,  R.  S.  I!o*  1939)  apply  only  to  persons 
licensed  to  sell  liquor.  But  the  above  quoted  portion  of 
Section  4885,  supra,  applies  to  all  persons  In  the  state. 

A person  who  violates  It  Is  guilty  of  a misdemeanor.  Sec- 
tion 4933  provides: 


"Any  person  violating  any  of  the 
provisions  of  this  act,  except 
where  some  penalty  is  otherv/ise 
provided,  shall  upon  conviction 
thereof  be  adjudged  guilty  of  a 
misdemeanor  and  punished  bjr  a fine 
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of  not  lean  than  fifty  (i£5Q.OO) 
dollars,  nor  more  than  one  thousand 
1,000. 00)  dollars,  or  by  imprison- 
ment in  the  county  Jail  for  a term 
not  exceeding  one  year,  or  by  both 
such  fine  and  jail  sentence.” 


CONCLUSION 


In  our  opinion  any  adult  who  receives  from  a 
person  under  twenty-one  years  of  age  the  price  of 
intoxicating  liquor,  and  purchases  such  liquor  and 
delivers  it  to  such  minor,  is  guilty  of  the  misdemeanor 
of  supplying  intoxicating  liquor  to  a person  under  twenty- 
one,  under  the  Liquor  Control  Act,  except  that  such  liquor 
may  be  supplied  to  a minor  by  his  parent,  or  by  another 
on  prescription  by  a physician. 


Respectfully  submitted. 


ERNEST  HUBBELL 
Assistant  Attorney  General 


APPROVED i 


VANE  c.  tiiurlo 

(Acting)  attorney  General 
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SENATE  BILL  NO*  101 : If  passed  and  approved  will  not  affect 

present  compensation  of  any  officers  . 
except  circuit  clerks  and  prosecuting 
attorneys. 


June  14,  1941 


Honorable  Bernard  L.  Glover 
Missouri  State  Senator 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Senator  Glover: 


This  will  acknowledge  receipt  of  your  letter  of  June  10, 
1941,  in  which  you  ask  for  an  opinion  from  this  Department, 
as  follows: 


"There  has  been  perfected  and  is  now 
listed  on  the  Senate  calendar  for  final 
passage  Senate  Bill  No.  101, „ which  pro- 
poses to  increase  the  salary  of  the 
office  of  the  prosecuting  attorney  of 
Jackson  County  from  $5,000  to  $6,000. 

It  is  contemplated  by  this  bill,  copy 
attached,  to  re-enact  Section  13465,  R* 

S.  1939,  to  effect  the  proposed  change. 
This  same  section  provides  the  salaries 
of  other  Jackson  County  officers  and 
also  the  salaries  of  certain  officers 
of  St.  Louis  County. 

"In  addition  to  the  salaries  provided 
in  Section  13465,  certain  fees  and  other 
compensation  are  provided  in  other  sec- 
tions; for  instance,  the  prosecuting  at- 
torney of  Jackson  county  is  a member  of 
the  Parole  Board  and  receives  a salary 
of  $1,500,  Sections  9168  and  9172,  R.  S. 
1939. 

"The  Clerk  of  the  Jackson  County  County 
Court  receives  a salary  $3,000,  per  Sec- 
tion 13465,  and  in  addition  receives  other 
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compensation;  for  instance,  notary 
commissions  as  per  Section  13474. 

"The  Recorder  of  Deeds  receives  a salary 
of  $3,000,  as  per  Section  13465,  and  in 
addition  thereto  is  allowed  certain  fees 
and  compensation  as  provided  in  Sections 
3433  and  3488,  R.  S.  1939. 

’’The  same  situation  may  exist  as  to 
other  county  officers  named  in  Section 
13465,  however,  the  above  references  to 
particular  officers  will  serve  to  illus- 
trate the  point  about  which  I desire  to 
have  your  advice  as  to  the  effect  of 
enactment  of  Senate  Bill  Wo.  101. 

”It  may  be  well  to  direct  attention  to 
Section  13473  which  appears  to  place 
some  limitation  on  the  receipt  of  fees 
and  camp ens at ion  to  county  officers 
named  in  Section  13465,-  It  is  not  like- 
ly that  this  Section  13465  could  be 
interpreted  as  restricting  the  prosecuting 
attorney  of  Jackson  County  from  receiv- 
ing compensation  allowed  under  Section 
9172,  as  hereinbefore  mentioned,  for 
serving  as  a member  of  the  Parole  Board? 

."It  has  been  intimated  that  If  Senate 
Bill  Wo,  101  Is  enacted  into  law  the 
question  might  be  raised  as  to  continua- 
tion of  allowances  of  fees  and  additional 
compensation,  as  provided  in  other  sec- 
tions, to  salaries  prescribed  in  Sec- 
tion 13465,  The  only  purpose  of  Senate 
Bill  Wo.  101  Is  to  increase  the  salary 
of  the  Jaekson  County  Prosecutor  from 
$5,000  to  $6,000.  If  enacted,  it  would 
not  change  the  salary  of  the  present  pro- 
secutor. The  next  prosecutor  elected  after 
passage  of  this  bill  would  receive  $6,000 
in  salary;  plus  additional  compensation 
of  $1,500  allowed  for  duties  as  a member 
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of  the  Parole  Board. 

"I  will  appreciate  your  advice  and 
ruling  on  the  effect  of  Senate  Bin 
No.  101  In  its  present  form. 

rtYou  may  observe  this  bill  omits  the 
Clerk  of  the  Circuit  Court.  The  reason 
for  such  omission  isi  In  House  Bin 
No,  379  it  is  proposed  that  the  salary 
of  the  Circuit  Clerk  shall  be  |6,750 
instead  of  $3, 000  as  now  provided  in 
Section  13465.  I have  not  endeavored 
to  ascertain  what.  If  any,  additional 
compensation,  or  fees,  is  allowed  to 
the  Clerk  of  the  Circuit  Court  but  if 
the  suggested  elimination  from  Section 
13465  and  the  enactment  of  House  Bill 
No.  379  would  obstruct  accomplishing 
what  is  intended  in  It,  I would  be 
pleased  for  you  to  so  advise  and  to 
suggest  amendments  or  corrections 
thereof.  \ 

"I  might  further  state  that  It  has  been 
going  over  In  my  mind  the  advisability 
of  having  an  amendment  offered  in  the 
House  to  Senate  Bill  No,  101,  provid- 
ing, in  substance,  the  following* 

ttline  22,  page  2,  continuing  with  new 
sentence  - 

’And  further  provided,  that 
nothing  herein  shall  affect 
any  fees  or  other  compensa- 
tion authorized  by  law, 1 

nAs  to  such  an  amendment,  it  would  ap- 
pear that  Section  13463  might  be  affected, w 
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The  rule  of  statutory  Interpretation  and  application 
which  guides  u^  in  the  solution  of  your  question  is  very 
aptly  stated  by  the  Supreme  Court  of  Missouri  in  the  case 
of  Investment  Co’*  v*  Curry,  264  Mo.  483,  at  1*  c.  495-6, 
as  follows : 


"At  the  revising  session  of  1889  the 
foregoing  section  was  amended  by  a re- 
vised bill  and  all  those  provisions 
quoted  in  italics  were  eliminated, 
leaving  the  section  in  the  form  *hich 
it  has  ever  since  appeared  in  our  stat- 
utes. (Sec,-  4558,  R.  S.  1889;  Sec.  2979, 
R,  S,  1899;  and  Sec.  391,  R.  S.  1909). 

"There  seems  to  be  no  doubt  that  it  was 
the  legislative  intent  to  repeal  those 
provisions  of  the  original  act  suspend- 
ing its  operation  in  favor  of  parties 
under  legal  disabilities,  and  possibly 
as  to  widows  occupying  the  mansion 
houses  of  their  husbands. 

"So  much  of  the  original  act  as  appears 
in  the  revised  bill  was  taken  from  the 
Act  of  1887.  This  is  manifest  by  a 
reference  in  the  revised  bill  Itself  to 
the  Laws  of  1887,  p,  177,  as  the  place 
from  which  this  section  as  amended  was 
derived, 

"The  usual  rule  is  that  when  part  of  a 
former  act  is  repeated  in  an  amendatory 
statute,  the  provisions  thus  repeated 
are  considered  as  a continuation  of  the 
former  law, -and  not  as  a new  enactment; 
while  those  parts  of  the  original  act 
which  are  omitted  from  the  amendment  are 
treated  as  repealed.  This  rule  is  an- 
nounced by  Lewis-Sutherland  in  the  second 
edition  of  his  work  on  Statutory  Construc- 
tion, voL  1,  pp. 442-3,  as  follows* 
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" *The  amendment  operates  to  repeal 
all  of  the  section  amended  not  em- 
braced in  the  amended  form*  The 
portions  of  the  amended  sections  which 
are  merely  copied  without  change  are 
not  to  be  considered  as  repealed  and 
again  enacted,  but  to  have  been  the 
law  all  along;  and  the  new  parts  or 
the  changed  portions  are  not  to  be 
taken  to  have  been  the  law  at  any  time 
prior  to  the  passage  of  the  amended 
act,  * 

"See  also  36  Cyc,  1082*  This  rule 
seems  to  have  met  with  statutory  recog- 
nition in  this  State*  (Sec.  6606,  R. 

S*  1889;  Sec.  8086,  R.  S.  1909.  See 
also  State  ex  rel.  Craig  v.  Woodson, 

128  Mo.  497,  1.  c.  512.)" 


A comparison  of  Senate  Bill  No,  101  of  the  Sixty- 
first  General  Assembly  with  Section  13465,  Article  4, 

Chapter  99  of  the  Revised  Statutes  of  Missouri,  1939, 
reveals  that  the  provision  for  the  salary  of  the  circuit 
clerk  in  Section  13465;  supra,  is  omitted  from  Senate  Bill 
No.  101;  that  the  amount  of  salary  prescribed  for  the  prose- 
cuting attorney  by  the  terms  of  Senate  Bill  No.  101  is  $1*000 
greater  than  that  prescribed  by  Section  13465,  siipra,  and 
that  Senate  Bill  No.  101  does  not  in  any  way  change  the  other 
provisions  of  Section  13465,  R,  S.  Missouri,  1939. 

Applying  the  above  stated  rule,  it  is  quite  clear  that 
the  passage  and  approval  of  Senate  Bill  No,  101  would  repeal 
the  salary  provision  for  the  clerk  of  the  circuit  court,  in- 
crease the  salary  of  the  Prosecuting  Attorney  $1,000  per  annum, 
and  in  no  way  affect  the  provisions  pertaining  to  other 
officers,  merely  continuing  the  present  provisions. 
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CONCLUSION. 


It  is  the  belief  of  the  writer  that  the  passage 
and  approval  of  Senate  Bill  No.  101  of  the  Sixtyfirst 
General  Assembly  would  make  the  changes  above  noted  with 
regard  to  the  Prosecuting  Attorney  and  the  Circuit  Clerk, 
but  would  have  no  effect  upon  the  compensation  of  the 
other  officers  mentioned  therein,  continuing  in  esixtence 
the  law  as  it  now  applies  to  the  other  officers  mentioned. 

Trusting  this  fully  answers  your  question,  it  is 


Respectfully  submitted. 


W.  .0.  JACKSON 

Assistant  Attorney  General 


APPROVED; 


VANE  C.  THURLO 

(Acting)  Attorney  General 


WOJ/rv 


7 


WORKMEN'S  COMPENSATION;  Commission,  in  case  of  self-insurers, 

may  forfeit  deposit  periodically  to  pay 
award,  or  may  cause  a sum  sufficient . to 
purchase  an  annuity  to  be  forfeited  and 
applied  to  that  purpose. 


August  II,  1941 


Workmen^  Compensation  Commission 
Jefferson  City,  Missouri 


Gentlemen* 


FILED 


This  will  acknowledge  receipt  of  your  letter  of 
July  8,  1941,  as  follows  t 


"The  Commission  is  asking  your  interpre- 
tation of  Section  3737,  R.  S.  Missouri 
1939,  with  special  reference  to  a parti- 
cular case  which  presents  a new  problem 
to  us • For  your  convenience,  we  are 
enclosing  with  this  letter  a pamphlet 
copy  of  the  Missouri  Workmen* s Compensa- 
tion Law,  which  booklet  contains  the 
rules  for  Self-Insurers  to  which 
reference  will  be  made,. 

"Under  the  authority  granted  it  in  Sec- 
tion 3751  R.  S,  of  Missouri,  1939,  the 
Commission  adopted  the  Rules  for  $elf- 
Insurers  which  are  found  on  page  70  of 
the  enclosed  booklet.  Under  these  rules, 
a self-insurance  authority  was  granted  to 
the  Dixie  Machinery  Company,  2$6  West  39th 
Street,  Kansas  City,  Missouri,  on  June  24, 
1936,  upon  ths  deposit  in  escrow  of  $3, 000 
in  United  States  Treasury  Bonds  with  the 
Produce  Exchange  Bank  of  Kansas  City.  Early 
in  1939  the  Commission,  upon  investigation, 
felt  that  additional  surety  should  be  re- 
quired of  this  employer,  and  asked  that  an 
additional  $7,000  be  deposited  to  guarantee 
compensation  payments.  This  request  was 
complied  with,  and  on  February  16,  1939, 
the  Dixie  Machinery  Company  placed  $7,000  in 
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cash  in  escrow,  also  with  the  .Produce 
Exchange  Bank  of  Kansas  City*  We  are 
enclosing  a copy  of  each  of  these  two 
Escrow  Agreements. 

"The  Dixie  Machinery  Company  encountered 
financial  difficulties,  and  at  the  pre- 
sent time,  according  to  the  Commission’s 
records,  has  but  one  compensation  claim 
outstanding  against  it.  The  company  has 
ceased  operations  as  an  employer,  but 
continued  to  pay  on  this  claim  up  until 
May  4,  1941. 

"The  case  in  question  is  one  of  permanent 
total  disability,  and  the  award  calls  for  the 
payment  of  compensation  at  the  rate  of 
ll6.00  per  week  for  300  weeks,  aid  at  $6.00 
per  week  thereafter  for  life,  beginning 
June  27,  1937*  The  orders  of  the  Commis- 
sion in  regard  to  this  award  had  been  com- 
plied with  up  to  May  4,  1941,  when  payments 
ceased.  The  Commission,  therefore,  feels 
that  the  escrow  deposits  made  to  guarantee 
compensation  payments  should  now  be  for- 
feited to  satisfy  the  award. 

"The  employee  in  the  case  is  in  such 
physical  condition  that  the  Commission 
feels  that  commuting  the  payments  now  due 
and  ordering  them  paid  in  a lump  sum  would 
not  be  tto  the  best  Interest  of  the  employee 
(see  Section  3736  R.  S.  of  Missouri  1939), 
and  feels,  too,  in  this  case,  that  the  com- 
mutation represents  too  much  of  a sacrifice 
in  the  total  amount  payable.  The  commuta- 
tion, according  to  the  actuary  employed  by 
the  Commission  to  compute  it,  would  amount 
to  $5731.14  as  of  July  10,  1941— the  pre- 
sent value  of  the  award. 

"Considering  these  background  facts,  we  now 
arrive  at  the  question  presented  by  Section 
3737.  The  Commission  wishes  to  know  if.  In 
compliance  with  this  section  which  provides 
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that  the  employer  may  be  'discharged 
from  farther  liability  under  an  agree- 
ment, award  or  Judgment  for  compensa- 
tion by  furnishing  to  the  person  en- 
titled thereto  an  annuity  or  other 
obligation* * it  could  buy  an  annuity 
on  behalf  of  the  employee  with  the  cash 
and  bonds  in  escrow  from  an  insurance 
company  duly  licensed  in  this  state 
to  issue  such  annuities,  providing  for 
the  payment  by  such  annuity  at  the  fre- 
quency and  in  the  amounts  now  provided 
for  in  the  award*" 


Before  entering  upon  a discussion  of  the  legal  aspects 
of  the  question  presented,  we  desire  to  point  out  that  the 
Ten  Thousand  Dollars  ($10,000)  at  Six  Dollars  ($6*00)  per  week 
will  pay  this  award  for  1666-2/3  weeks,  or  32  years  and  2-5/7 
weeks*  The  proposed  cownutatlon,  as  ascertained  by  the  Com- 
mission, has  a present  (July  10,  1941.)"  value  of  Five  Thousand 
Seven  Hundred  Thirty-one  dollars  and  Fourteen  cents  ($5731.14)* 
This  sum  will  furnish  the  disabled  claimant  with  Six  Dollars 
($6*00)  a v/eek  for  955-1/7  weeks,  or  18  years  and  19-1/7  weeks. 
The  claimant,  we  are  informed,  is  27  years  of  age  and  there- 
fore has  a life  expect ancy  of  37  years  and  22-1/7  weeks.  At 
Six  Dollars  ($6.00)  per  week, over  this  period  of  time  he  snould 
receive  Eleven  Thousand  Six  Hundred  Seventy-six  Dollars 
($11,676), 

Thus,  at  best,  (the  whole  Ten  Thousand  Dollars  ($10,000)) 
if  nothing  else  may  be  done,  this  claimant  stands  to  lose  Six 
Dollars  ($6.00)  per  week  for  five  years  and  nineteen  and  three- 
sevenths  weeks  - the  difference  between  the  maximum  the 
$10,000  will  furnish  and  his  life  expectancy  -,  or  One  Thou- 
sand Six  Hundred  Seventy-Six  Dollars  ($1,676).  At  the  worst 
(commutation)  he  stands  to  lose  Six  Dollars  ($6.00)  per  week 
for  nineteen  years  and  thifty-six  and  one  seventh  weeks  - the 
difference  between  the  maximum  amount  he  would  receive  if  paid 
Six  Dollars  ($6.00)  a week  for  his  life  expectancy  and  the 
commuted  present  value  - or  Six  Thousand  One  Hundred  Forty-four 
Dollars  and  Eighty-six  cents  ($6144.86).  (All  the  foregoing 
figures  are  approximates). 
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In  view  of  the  great  financial  sacrifice  that  will 
result  in  this  case  from  commutation,  .it  is  not  supriaing 
that  the  General  Assembly  has  provided  that  ”eommutation 
la  a departure  from  the  normal  method  of  payment  and  ia 
to  be  allowed  only  when  it  clearly  appears  that  unusual  cir- 
cumstances warrant  such  a departure’*  and  has  required  that 
in  order  to  do  so  it  must  appear  ”that  such  commutation  will 
be  for  the  best  interest  of  the  employee  #*•#*,  or  that 
it  will  avoid  undue  expense  or  undue  hardship  to  either  party 
or  that  such  employee  has  removed  or  is  about  to  re- 

move from  the  United  States,  or  that  the  employer  has  sold 
or  otherwise  disposed  of  the  greater  part  of  his  business  or 
assets.”  (Sec.  3736  R,  S.  1939). 

We  are  informed  that  the  Dixie  Machinery  Company  has 
encountered  financial  difficulties  and  all  its  property  and 
assets  have  been  seised  to  satisfy  tax  liens.  Clearly  this 
is  a disposition  of  the  business  or  assets  as  contemplated 
by  the  foregoing  section  and  we  entertain  no  doubt  but  that 
the  commission  has  authority  to  canmmte  this  award.  However, 
in  connection  with  commutation.  Section  3736,  supra,  enjoins 
the  Commission  to  ’’constantly  bear  in  mind  that  it  is  the 
intention  of  this  chapter  that  the  compensation  payments  are 
in  lieu  of  wages  and  are  to  be  received  by  the  injured  em- 
ployee * * in  the  same'  manner  in  which  wagee  are  ordinarily 
paid.” 

With  that  admonition  in  mind,  we  will  proceed  to  see  if 
the  law  does  not  permit  some  way  for  this  claimant  to  receive 
compensation  In  lieu  of  wages  for  the  balance  of  his  life,  or 
at  least  until  the  $>10,000  is  consumed. 

The  Dixie  Machinery  Company  was  a self-insurer.  Sec- 
tion 3713,  R*  S.  1939,  provides: 


”Every  employer  ■*■»»■#  shall  Insure  his 
entire  liability  thereunder  except  as 
hereafter  provided,  with  some  insurance 
carrier  # # ■»,  except  that  an  employer 
may  himself  carry  the  whole  or  any  part 
of  such  liability  without  insurance  upon 
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satisfying  the  commission  of  his 
ability  so  to  do.” 


Pursuant  to  the  authority  granted  to  the  Commission  in 
Section  3751  R*  S,  1939,  the  Commission  has  promulgated  rules 
and  regulations  specifying  what  is  required  of  a self-insurer 
to  satisfy  the  commission  of  his  ability  to  carry  the  liability 
The  pertinent  rules  are  as  follows j 


’’Rule  2,  . Security  Required.  —The 
employer  shall  furnish  security  in 
the  minimum  amount  of  f>3,000.00,  and 
the  Commission  may,  if  it  deems  ad- 
visable in  any  particular  case,  require 
a larger  amount.  The  employer  will 
have  the  option  of  furnishing  security 
in  any  one  of  three  ways:  (1)  by  filing 
with  the  Missouri  Workmen* a -Compensation 
Commission  an  approved  surety  bond;  (2) 
by  depositing  in  escrow  approved  securities; 
or  (3)  by  depositing  cash  In  escrow, 

wRule  5,  Method  of  Furnishing  Security.* 

If  a surety  bond  is  given,  the  surety 
shall  be  a company  authorized  to  transact 
such  business  in  the  State  of  Missouri, 

The  bond  shall  be  on  a form  prescribed 
by  the  Missouri  Workmen’s  Compensation 
Commission, 

MIf  securities  are  deposited  in  escrow, 
they  shall  be  direct  obligations  (either 
bonds  or  notes)  of  the  United  States  or 
of  the  State  of  Missouri,  In  lieu  of  de- 
positing the  securities  aforesaid,  the  employer, 
at  his  election,  may  deposit  cash  in  escrow 
in  an  amount  equal  to  the  par  value  of 
securities  otherwise  required  to  be  deposited. 

If  securities  or  cash  are  deposited,  as 
above  provided,  the  employer  shall  file  with 
the  Commission,  on  a form  provided  by  the 
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Commission,  an  agreement  providing  that 
upon  failure  or  neglect  of  the  employer 
to  make  payment  of  compensation  upon 
final  award  or  final  judgment  (after 
employer  has  exhausted  his  rights  or  re- 
view and  appeal  under  the  Missouri  Work- 
men's Compensation  law)  all,  or  any  part, 
of  such  securities,  as  the  occasion  may 
require,  may  be  sold, end  the  proceeds 
thereof,  as  well  as  any  cash  deposited, 
shall  be  used  to  pay  any  compensation  ob- 
ligations ; which  such  employer  has  so  neg- 
lected or  refused  to  payi  hut  no  securities 
shall  be  sold  or  funds  used  to  make  pay- 
ments of  compensation  until  after  the 
Commission  has  given  the  employer  ten  (10) 
days*  written  notice  to  make  payment, 

"After  an  employer  has  secured  his  liability 
by  any  one  of  the  methods  heretofore  and 
hereafter  set  out,  and  desires  to  substitute 
one  form  of  security  for  the  other,  same 
may  he  done  upon  approval  of  the  Commission," 


In  accordance  with  the  above  rules  the  Dixie  Machinery 
Company  has  deposited  In  escrow  with  the  Produce  Exchange  Bank 
of  Kansas  City  the  sum  of  $3,000  in  U,  5,  Treasury  Bonds  and 
$7,000  in  cash,  under  two  agreements, each  containing  the 
following  provisions 


"That  the  party  of  the  first  part  (Dixie 
Machinery  Co*)  and  the  party  of  the  second 
part  (Produce  Exchange  Bank)  expressly  agree 
that  should  the  party  of  the  first  part, 
after  the  final  adjudication  of  any  compen- 
sation claim  or  claims  and  after  ten  (10) 
days*  written  notice  by  the  Missouri  work- 
men's Compensation  Commission  to  said  party 
of  the  first  part  to  make  payment  of  any 
and  all  amounts  due,  neglect,  refuse  or 
fail  to  pay  any  such  obligation  imposed 
upon  said  party  of  the  first  part  by  the 
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Missouri  Workmen's  Compensation  Law  as 
the  result  of  being  granted  the  privi- 
lege to  carry  its  own  liability  under 
said  Law,  then  upon  written  ordeh  of  the 
Missouri  Workmen’s  Compensation  Commis- 
sion, reciting  such  default,  the  party 
of  the  second  part  shall  within  ten  (10) 
days  (selling  at  the  current  market  price 
if  necessary  any  or  all  securities  de- 
posited) pay  to  the  Missouri  Workmen’s 
Compensation  Commission  out  of  the  cash 
deposited,  and  out  of  the  funds  obtained 
from  the  sale  of  the  securities,  if  sold, 
the  amount  specified  by  said  Commission 
in  said  order,  sufficient  to  pay  the  ob- 
ligations which  the  party  of  the  first  part 
has  neglected,  failed  or  refused  to  pay, 
so  that  said  Commission  may  apply  the  same 
to  the  unpaid  obligations  of  the  party  of 
the  first  partj”. 


It  seems  clear  that  under  the  above  rules  and  escrow 
agreement  it  is  contemplated  that  the  Commission,  in  case  of 
default  in  the  payment  of  an  award  against  a self -insurer,  may 
forfeit  a sufficient  amount  of  the  deposit  to  pay  the  ”unpald 
obligation”  of  the  self-insurer*  Here  the  self-insurer  is  in 
default  at  the  rate  of  $6*00  per  week  from  May  4,  1941  - 14  weeks 
to  August  9,  1941,  or  $84*00* 

We  therefore  think  the  Commission  could,  by  making  the 
necessary  order,  forfeit  that  sum,  order  it  paid  over  to. the 
Commission  by  the  Produce  Exchange  Bank,  and  then  apply  the 
same  to  the  unpaid  award.  The  Commission  could  also  create  a 
greater  unpaid  obligation  by  commutation  of  the  award  and  for- 
feit that  sum,  order  it  paid  to  the  Commission  and  apply  the 
same  to  pay  the  commuted  award  in  f$ll*- 

However,  heeding  the  admonition,  that  the  compensation 
provided  is  in  lieu  of  wages,  we  feel  that  in  order  to  comply  with 
the  intent  of  the  Legislature,  $6,00  per  week  would  have  to  be 
forfeited  and  paid  over  to  the  claimant  rather  than  waiting  un- 
til a substantial  sum  is  in  default*  This  procedure  would  entail 
a greater  hardship  on  the  Iroduce  Exchange  Bank,  and  for  that 
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matter,  the  Commission  too,  and  will  fall  One  Thousand  Six 
Hundred  Seventy-six  Dollars  ($1676)  short  of  supplying  this 
claimant  Six  Dollars  ($6,00)  a week  for  the  balance  of  his  life 
expectancy. 

Commutation  is  completely  out  of  harmony  with  the  intent 
of  the  act,  and  you  advise  the  Commission  does  not  deem  it  to 
the  best  interest  of  the  claimant.  Forfeiture  of  Six  Dollars 
($6,00)  per  week  will  not  accomplish  the  purpose  of  the  Act, 
Therefore,  we  will  no  longer  concern  ourselves  with  these 
methods* 

The  question  remains,  as  to  what  else  may  be  done*  You 
mention  the  purchase  of  an  annuity  insurance  policy  that  will 
provide  the  employee  Six  Dollars  ($6,00)  per  week. 

In  connection  with  this,  it  is  apparent  that  under  the 
Act,  that  it  was  the  intention  of  the  Legislature  that  every 
liability  would  be  guaranteed  by  an  insurance  carrier*  We  do 
not  feel,  that  in  authorising  self-insurers,  the  Legislature 
intended  that  an  award  against  a self-ihsurer  be  any  less 
secure.  If  the  Dixie  Machinery  Company  had  not  been  a self- 
insurer,  but  had  carried  its  liability  with  an  insurance  car** 
rler,  this  question  would  never  have  been  presented.  This 
claimant  would  have  gone  on  receiving  his  Six  Dollars  ($6*00) 
per  week  for  life.  We  approach  the  question  with  that  fact 
in  mind* 

Section  3737  R.  S,  1939,  provides? 


"On  notice  to  other  parties  the  Commission 
or  court  may  permit  the  employer  to  be  dis- 
charged from  further  liability  under  any 
agreement,  award  or  judgment  for  compensa- 
tion, by  furnishing  to  the  person  entitled 
thereto  an  annuity  or  other  obligation,  ap- 
proved by  the  Commission  or  Court,  by  which 
payment  is  assumed  by  some  responsible  per- 
son, or  by  depositing  the  eommutable  value 
thereof  with  the  commission  to  be  disbursed 
to  the  persons  entitled  thereto  in  such 
manner  as  the  commission  shall  determine, ** 
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The  question  is*  Does  Section  3737,  supra,  authorize 
the  Commission  to  cause  the  purchase  of  an  annuity  for  this 
claimant,  and.,  if  so,  will  the  amount  determined  as  necessary 
for  that  purpose  he  an  "unpaid  obligation*  of  the  Dixie 
Machinery  Company  that  it  is  in  default,  so  that  the  Commis- 
sion may  order  the  escrow  agent,  Produce  Exchange  Bank,  to 
pay  over  a sum  sufficient  to  meet  said  unpaid  obligation? 

It  is  arguable  that  Section  3737  grants  a privilege  to 
the  employer  alone,  to  be  exercised  by  him  if  he  so  chooses, 
and  the  Commission  or  Court  permits.  Such  a construction, 
of  course,  will  prevent  the  Commission  from  exercising  that 
privilege  for  the  employer. 

In  Soars  v,  Soars-Lovelace,  Inc,,  142  S,  W,  (2d)  866 
(Mo.  Sup,)  the  Court,  In  speaking  of  the  authority  of  the 
Commission,  said,  1.  c,  871s 


“Like  other  administrative  tribunals, 
it  Is  a creature  of  the  legislature  and 
does  not  have  any  jurisdiction  or  au- 
thority except  that  which  the  legisla- 
ture has  conferred  upon  it," 


However,  In  ascertaining  the  authority  conferred,  we 
find  that  It  has  been  uniformly  held,  as  evidenced  by  Dauster 
v.  Star  Mfg,  Co.,  145  S,  W,  (2d)  1.  c.  503  (Mo,  App.)  that: 


"The  language  used  In  the  act  and  all 
reasonable  Implications  therefrom  shall 
be  liberally  construed  to  effectuate  its 
purpose,  and  all  doubts  resolwed  In 
favor  of  the  employee." 


This  latter  rule  is  particularly  enjoined  on  those  who 
are  charged  with  construction  of  the  act  by  Section  3764  E,  S 
1939,  thereof. 
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It  will  be  noted  that  Section  5737  not  only  speaks  of 
relieving  an  employer  from  further  liability  on  an  award  by 
furnishing  an  annuity  or  other  obligation,  but  also  provides 
for  the  same  relief  by  "depositing  the  eommutable  value  thereof 
with  the  commission  to  be  disbursed  to  the  persona  entitled 
thereto  in  such  manner  as  the  Commission  may  determine."  This 
certainly  is  not  a privilege  that  may  be  exercised  only  if  the 
employer  so  chooses,  and  has  the  consent  of  the  Commission. 

We  say  this,  because  tinder  Section  3756  R,  S.  1939,  the  Commis- 
sion may,  if  the  facts  warrant,  "upon  application  of  either 
party,  with  due  notice  to  the  other,"  commute  any  award  to  a 
lump  sum.  Therefore,  if  a claimant  or  employee  so  requests, 
the  Commission  by  commutation  could  cause  the  employer  to  re- 
lieve himself  of  further  liability,  by  payment  in  a lump  sum, 
whether  he  desirei  to  be  so  relieved  or  not. 

It  is  difficult  to  see  why  the  Legislature  would  authorize 
the  flommisslon  to  cause  an  employer  to  relieve  himself  of  fur- 
ther' liability  in  the  case  of  commutation,  and  not  also  extend 
the  same  authority  to  the  Commission  in  connection  with  the 
employer  being  relieved  from  further  liability  by  furnishing 
an  annuity  or  other  obligation. 

Section  3737,  supra,  is  not  at  aU  clear  in  the  meaning* 

It  says,  "On  notice  to  the  other  parties"  but  does  not  in 
terms  provide  who  Is  to  give  said  notice  - the  employer,  em- 
ployee or  the  Commission.  However,  the  statute  by  use  of  the 
term  •’other  parties"  eliminates  the  Commission.  If  the  notice 
is  to  be  given  to  the  "other  parties"  then  these  words  clearly 
contemplate  that  one  df  the  parties  is  the  person  that  gives, 
the  notice.  The  Commission  Is  not  a party  to  a compensation 
proceeding.  ( Workmen* s Compensation  Law  - Schneider,  2nd  Ed. 
Vol,  2,  p,  2095,  Sec,  566)  Further,  as  previously  noted  in 
the  case. of  commutation  of  an  award.  It  is  provided  such  may 
be  done  "upon  application  of  either  party,  with  due  notice  to 
the  other."  Clearly  that  statute  contemplates  the  applletr>t 
for  commutation  is  the  party  who  Is  to  give  notice  to  the  other. 
Neither  does  said  section  expressly  provide  for  an  application 
to  be  made,  but  the  Commission,  not  being  a party,  could  not 
of  Its  own  motion  institute  a proceeding  to  relieve  an  employer 
of  further  liability.  The  invoking  of  the  authority  of  the 
Commission  in  any  respect  presupposes  an  application  by  someone. 

Therefore,  It  would  appear  that,  if  either  employee  or 
employer  applies  to  have  the  employer  relieved  of  further  lia- 
bility on  an  award  by  furnishing  an  annuity  or  other  obligation, 
the  party  making  the  application  is  the  one  required  to  give 
notice  to  the  other.  However,  as  yet  it  does  not  appear  that 
the  employee  may  make  suoh  application. 
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Section  3737  further  says  "the  commission  « * may  per- 
mit the  employer  to  be  discharged  * * ft."  ' Note  that  the  under- 
lined words  are  concerned  with  what  the  commission  may  do  and 
not  what  the  employer  or  employee  may  choose  to  do. 

The  word  "permit”  means  "authorize"  (Words  and  Phrases, 
Perm,  Ed,,  Vol,  4,  p,  836.  Vol,  32,  p,  148.) 

Section  3737  further  says  "by  furnishing  to  the  person 
entitled  thereto  an  annuity  or  other  obligation."  Of  course, 
this  clearly  means  that  the  employer  is  to  provide  the  annuity, 
but  again  there  is  nothing  about  this  language  that  necessarily 
restricts  the  right  to  make  that  choice  to  the  employer  alone. 

Thus  it  appears  that  Section  3737  not  restricting : the 
privilege  granted  to  either  employer  or  employee,  (the  designa- 
tion being  "parties"),  may  be  construed  to  mean  that  upon  ap- 
plication of  either  employer  or  employee,  on  notice  to  the 
other  party,  the  Commission  may,  if  it  sees  fit,  "authorize" 
an  employer  to  relieve  himself  of  future  liability  by  furnish- 
ing an  annuity  or  otheropbllgation. 

With  respect  to  whether  such  authorization  would  be  bind- 
ing on  the  employer,  in  the  sense  that  he  could  not  refuse  to 
follow  that  method  in  liquidating  his  future  liability,  we  find 
that  the  Commission  has  control,  without  regard  to  the  desire 
of  either  party,  over  the  method  whereby  an  award  is  to  be 
paid,  (Subject  of  course  to  be  reviewed  by  the  courts  to  deter- 
mine if  the  facts  support  the  method  authorized.  Mitchell  v. 
Knutson,  137  S,  W.  (2d),  648  (Mo.  App,))  However,  it  does  not 
generally  (in  case  of  insurance  carrier)  have  any  power  to 
enforce  such  a ward.  McCoy  v.  Simpson,  125  S.  W.  (2d),  853 
(#o.  Sup.) 

Therefore,  when  any  such  award  is  mad©  the  employer  is 
authorized  to  pay  the  same  in  a particular  manner,  such  as  a 
certain  sum  a week,  a lump  sum  or  perhaps  part  of  both*  The 
point  is  that  the  employer  can  only  liquidate  the  award  in  the 
manner  "authorized"  by  the  Commission.  If  the  award  be  not 
paid,  then  the  employee  has  recourse  to  the  courts  to  enforce 
the  same,  (Section  3733  R.  S.  1939.)  The  Commission  never,  in 
such  case,  "requires”  an  award  to  be  paid  in  a particular  way. 

It  only  "authorizes"  the  way  it  shall  be  paid  and  the  court  by 
enforcing  such  an  award,  requires  It  to  be  paid  in  that  manner. 
Therefore,  the  use  of  the  word  "permit"  meaning  "authorize" 
does  not  vest  an  employer  with  any  right  to  refuse  to  liquidate 
his  future  liability  by  furnishing  an  annuity  or  other  obliga- 
tion, if  the  commission  "authorizes"  that  method  as  the  way  In 
which  the  award  shall  be  paid. 
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Thus  we  can  see  no  reason  why,  upon  application  by  an 
employee  and  notiee  to  the  employer,  the  Commission  cannot, 
on  an  award  of  a certain  sum  each  week  for  life,  after  a 
hearing  and  if  the  facts  warrant,  authorize  the  future 
liability  of  the  employer  to  be  liquidated,  by  said  employer 
furnishing  an  annuity  or  other  obligation  to  the  employee 
that  will  provide  that  sum  each  week* 

If  such  an  award  was  against  an  employer  carrying  its 
liability  with  an  Insurance  carrier,  the  courts  would  enforce 
the  same*  In  the  case  of  a self-insurer,  it  seems,  there 
would  be  no  necessity  of  resorting  to  court  action.  By  Rule 
3,  supra,  and  the  terms  of  the  escrow  agreement,  the  commis- 
sion could  cause  the  award  to  be  paid,  by  forfeiting  so  much 
of  the  deposit  as  may  be  necessary  to  pay  the  award  in  the 
mode  authorized* 

Section  3737  does  not  in  terns  vest  in  the  employer  a 
right  of  choice  as  to  the  method  that  may  be  authorized  to 
liquidate  his  future  liability*  Nor  does  such  privilege  exist 
by  "reasonable  Implication*"  On  the  contrary,  reasonable 
Implication*  when  considered  with  the  rights  granted  to  em- 
ployer and  employee  in  connection  with  commutation.  Indicates 
that  the  opposite  view  Is  the  Implication  to  be  drawn  from 
the  language  used  in  Section  3737* 

It  is  our  view*  construing  the  act  liberally  in  favor  of 
the  employee*  as  required * and  resolving  any  doubt  In  favor  of 
the  employe®,  that  Section  3737  merely  provides  additional 
methods  by  which  the  Commission  may  authorize  an  award  to  be 
liquidated*  that  nothing  therein  should  be  construed  as  depen- 
dent upon  a choice  being  made  by  the  employer  as  a condition 
precedent  to  the  right  of  the  Commission  to  designate  the  manner 
In  which  the  future  liability  of  an  employer  on  an  award  is  to 
be  liquidated;  To  rule  otherwise  In  this  case  would  frustrate 
the  very  object  of  the  act  - to  provide  compensation  In  lieu 
of  wages*  This  is  apparent  because  nothing  but  an  annuity  can 
provide  this  claimant  with  Six  Dollars  ($6*00)  a week  for  life* 
assuming*  as  we  may,  that  he  will  live  his  life  expectancy*  It 
will  require  Eleven  Thousand  Six  Hundred  Seventy-six  Dollars 
($11,676)  to  do  that,  and  there  is  only  a deposit  of  Ten  Thousand 
Dolllfe  ($10,000)  to  guarajqtee  this  award,  Further,  it  would 

work  an  inequity  between  employees  of  self-insurers  and  employees 
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those  who.  carry  their  liability  with  an  insurance  carrier. 

The  former  would  receive  compensation  in  lieu  of  wages  for  life 
while  the  latter  would  only  do  so  to  the  extent  that  the 
deposit  made  would  permit*  Such  inequity  should  be  avoided 
if  the  act  permits*  The  purchase  of  an  annuity  will  place 
such  employees  on  an  equal  footing* 

As  heretofore  illustrated,  the  Commission  having  the 
right  to  authorize  the  liquidation  of  an  employer’s  future 
liability  by  furnishing  an  annuity  or  other  obligation,  in 
effect,  when  it  does  so,  makes  the  cost  thereof  an  obligation 
of  the  employer  which,  if  not  complied  with,  will  be  in  default 
and  it  may  therefore,  under  its  rules,  forfeit  so  much  of  the 
deposit  as  may  be  necessary  to  comply  with  the  terms  of  the 
award* 


CONCLUSION*  . 


It  is  therefore  our  opinion  that  the  Commission  may 
(1)  forfeit  the  deposit  periodically  and  require  the  same  to 
be  paid  over  to  the  Commission  to  apply  on  the  unpaid  obliga- 
tion of  the  employer,  that  is  in  default,  or  (2)  upon  applica- 
tion and  notice*  after  a hearing  and  if  the  facta  warrant,  it 
may  authorize  that  the  employer  be  relieved  of  future  liability 
on  the  award  by  furnishing  ah  annuity  or  other  obligation,  and 
upon  the  award  becoming  in  default  may  forfeit  a sufficient 
amount  of  the  deposit  and  require  it  to  be  paid  over  to  the 
Commission  to  be  applied  as  authorized  by  the  award* 


Respectfully  submitted. 


APPROVED: 


LAWRENCE  L.  BRAD LEI 
Assistant  Attorney  General 


T7ANE  C.  THURLO 
(Acting)  Attorney  General 
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LIQUOR 

(INJUNCTION) 


State  or  county  not  liable  Tor  costs 
or  damages  where  Injunction  suit  _ 
is  dismissed  by  prosecuting  attorne y 


[February  18,  1941 


Hon.  Arthur  TJ.  Goodman,  Jr. 
Prosecuting  Attorney 
Dunklin  County 
Kenne  1 1 , Mi s a our i 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  February  18,  1941,  which  reads  as  follows: 


"Some  time  ago  a suit  was  instituted 
in  the  Circuit  Court  here  entitled 
State  ex  rel  McKay,  Prosecuting 
Attorney,  vs.  Frank  Werner,  et  al., 
being  an  action  for  injunction 
against  an  alleged  public  nuisance. 

A temporary  injunction  was  granted 
and  the  business  closed.  Later  the 
cause  was  dismissed  by  the  Prose- 
cuting Attorney. 

"My  inquiry  Is  whether  the  County 
is  liable  for  the  costs  of  this  case, 
and,  if  so,  must  they  pay  all  the 
costs?  The  defendant  I understand 
left  here  before  the  cause  was  dis- 
missed by  my  predecessor  and  I don't 
think  any  costs  could  be  made  off 
him  if  he  were  liable." 


Hon.  Arthur  u.  Goodman,  Jr.  (2)  February  18,  1941 


We  assume  from  the  above  statement  of  facts 
that  this  injunction  was  brought  under  Section 
4943  and  4944  R.  S.  Missouri,  1939,  under  the 
Liquor  Control  Act. 

Section  4944  K.  S,  Missouri,  1939,  reads  in 
part  as  follows ! 


wSec,  4944.  Action  to  enjoin  nuisance 
- procedure.  - That  an  action  to  en- 
join any  nuisance  defined  in  this  act 
may  be  brought  in  the  name  of  the 
state  of  Missouri  by  the  attorney  general 
of  the  state  of  Missouri,  or  by  any 
prosecuting  attorney  or  circuit  attorney 
of  any  county  or  city  of  the  state  of 
Missouri,  Such  action  shall  be  brought 
and  tried  as  an  action  in  equity  and  may 
be  brought  in  any  court  having  juris- 
diction to  hear  and  determine  equity 
cases,  * -:{■  * No  bond  shall  be  re- 

quired in  instituting  such  proceedings. 


Section  1671  R,  S,  Missouri,  1939,  provides! 


*'No  injunction,  unless -on  final  hear- 
ing or  judgment,  shall  issue  in  any 
case,  except  in  suits  instituted  by 
the  state  in  its  own  behalf,  until 
the  plaintiff,  or  some  responsible  per- 
son for  him,  shall  have  executed  a 
bond  with  sufficient  surety  or  sureties 


f 
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to  the  other  party,  in  such  sum  as 
the  court  or  judge  snail  deem  sufficient 
to  secure  .the  amount  or  other  matter  to 
be  enjoined,  and  all  damages  that  .ry 
be  occasioned  by  such  injunction  to  u . ,, 
parties  enjoined,  or  to  any  party  inter- 
ested in  the  subject  matter  of  the  con- 
troversy, conditioned  that  the  plaintiff 
will  abide  the  decision  which  shall  be 
made  thereon,  and  pay  all  sums  of  money, 
damages  and  costs  that  shall  be  adjudged 
against  him  if  the  injunction  shall  be 
dissolved, ” 


In  reading  the  aforesaid  two  sections  it  will 
be  noted  that  these  sections  provide  that  the  State 
shall  not  be  required  to  file  a bond  before  the 
temporary  writ  of  Injunction  i3  granted  by  the  judge 
of  the  circuit  court  in  which  the  injunction  suit 
is  brought. 

In  the  case  of  Iron  Mountain  Bank  v*  Mercantile 
Bank,  4 Mo*  App*  505,  1*  c,  506,  the  Court  had  this 
to  say: 

"The  Circuit  Court  erred  in  overruling 
the  demurrer  of  defendant,  and  the 
judgment  cannot  be  sustained.  There 
can  be  no  recovery  of  damages  arising 
from  an  injunction,  except  In  an  action 
on  the  bond,  unless  It  be  averred  and 
shown  that  the  process  of  the  court  was 
abused  maliciously  aid  without  probable 
cause* *' 


Hon.  Arthur  U.  Goodman, Jr.  (4)  February  18,  1941 


In  the  case  of  The  City  of  St.  Louis  v.  The  St. 
Louis  Gaslight  Company,  82  Mo.  App.  349,  1*  c.  354-357, 
the  Court  had  this  to  say: 


In  Palmer  v»  Foley,  71  N.  Y« 
106,  Judge  Folger  expresses  this  con- 
dition of  the  law: 

M * It  seems  that  without  some  security 
given  before  the  granting  of  an  injunc- 
tion order,  or  without  some  order  of 
the  court  or  a judge,  requiring  some 
act  on  the  part  of  the  plaintiff  which 
is  equivalent  to  the  giving  of  security 
such  as  a deposit  of  money  in  court  — 
the  defendant  has  no  remedy  for  any 
damages  which  he  may  sustain  from  the 
issuing  of  the  Injunction,  uhless  the 
conduct  of  the  plaintiff  has  been  such 
as  to  give  ground  for  an  action  for 
malicious  prosecution. ' 

& * -* 

When  a suitor  procures  a writ  or 
order  of  Injunction  upon  a fair  presenta- 
tion of  facts  to  the  court  in  good  faith 
he  has  never  been  regarded  as  responsible 
in  damages  therefor,  either  in  law  or 
equity,  unless  he  has  made  himself  so 
by  some  voluntary  undertaking.  In  such 
case  he  stands  before  the  law  like  a 
suitor  in  any  other  process  or  proceed- 
ing. This  I understand  to  be  the  rule, 
as  universally  recognized  and  approved. 
(Cases  Cited)  If,  therefore,  the  plain- 
tiff, in  the  absence  of  an  undertaking 
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to  indemnify,  is  exempt  from  damages 
consequent  upon  an  interlocutory 
order  of  Injunction  when  dissolved, 
a fortiori  he  will  be  exempt  in  in 
the  absence  of  such  undertaking, 
when  the  injunction  issues  only  after 
a final  hearing  upon  the  merits  of  the 
case.  In  this  case  there  was  no 
promise  or  undertaking  of  any  kind 
to  indemnify  the  defendant  in  the  event 
of  a dissolution  of  the  injunction  by 
reversal  on  appeal. 


* 

# A suit  in  which  no  bond  or 
undertaking  is  provided  for  by  law 
or  exacted  by  the  court,  as  to  any 
damages  resulting  to  the  defendant 
from  a legitimate  prosecution  thereof, 
presents  an  instance  of  damnum  absque 
Injuria,-  and  is  like  any  ordinary  suit 
which  leaves  the  defendant  h4ir  to  much 
inconvenience  and  pecuniary  loss,  not- 
withstanding a final  judgment  in  his 
favor.  *-  ‘ " 


We- do  not  find  where  the  Legislature  has  ever 
passed  any  specific  statute  placing  the  obligation 
upon  the  State  or  the  county  to  pay  the  costs,  or 
to  be  liable  for  damages  where  an  injunction  suit 
is  instituted  by  the  State,  and  where  these  statutes 
specifically  provide  that  the  State  shall  not  be 
required  to  give  bond,  it  is  our  opinion  that  even 
though  this  suit  was  dismissed  after  the  temporary 
writ  was  granted  by  the  Court,  that  no  costs  or 
damages  can  be  collected,  for  the  reason  that,  as 
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was  said  In  the  Iron  Mountain  Bank  case,  supra, 
there  can  he  no  recovery  of  damages  arising  from  an 
injunction,  except  in  an  action  on  the  bond.  There 
being  no  bond  or  any  specific  statute  we  see  no 
way  whereby  the  State  or  county  could  be  held  liable 
for  the  costs  or  damages. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED! 


CO  VEIL  R.  HEV/ ITT 
(Acting)  Attorney  General 


BRC *RW 


TOWNSHIP  OPiGANIZATION:  Outstanding  warrants  from  the  road  and 

bridge  fund  of  1937-38-39  cannot  be  ' 

paid  from  the  general  revenue  fund  at 
this  time.  At  the  close  of  the  fiscal 
year  warrants  may  be  paid  out  of  any 
revenue  remaining  or  from  surplus  or  back 
taxes . 

May  24,  1941 


i 

Honorable  Arthur  U.  Goodman,  Jr. 

Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  letter  of 
May  14,  1941,  wherein  you  make  the  following  inquiry: 

"Dunklin  County  operates  tinder  the 
township  organization  lav/,  and  one 
of  our  townships  has  outstanding 
a number  of  Road,  & Bridge  Fund 
Warrants  for  193^,  1938,  1939  and 
1940.  Its  road  £nd  bridge  fund  Is 
depleted,  but  It j has  ample  money 
In  Its  general  f|md  at  this  time. 

i 

f 

"I  would  like  to (know  If  any  of 
these  road  & bridge  fund  warrants 
can  be  paid  out  of  the  general  fund.” 

* 

The  legal  presumption  is  to  the  effect  that  when 
warrants  are  outstanding,  payable  out  of  a certain  fund, 
that  only  the  revenue  of  that  fund  can  be  used  for  the 
retirement  of  the  warrants*  If  there  are  outstanding 
warrants  from  previous  years,  the  only  method  by  which 
the  warrants  can  be  paid  Ip  by  back  taxes  or  a surplus 
after  all  warrants  and  obligations  of  the  current  year 
have  been  met.  ; 

We  think  the  decision  of  State  ex  rel*  v*  Johnson* 
162  Mo*  621,  and  later  followed  and  approved  in  the 
decision  of  Douglas  County  v.  Bank  of  Ava,  333  Mo.  1195, 

1.  c.  1200,  is  applicable  wherein  it  was  held  that  a 
county  warrant  valid  when  Issued  is  not  rendered  Invalid 
because  the  revenue  provided  to  pay  it  is  not  collected 
during  the  year  In  which  it  was  Issued;  that  the  surplus 
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county  revenue  remaining  after  the  payment  of  all  current 
expenses  of  every  kind  for  the  year  for  which  such  reve- 
nue was  levied  and  collected,  may  be  used  in  the  payment 
of  outstanding  valid  unpaid  county  warrants  for  previous 
years.  We  think  this  decision  is  applicable  in  the  case 
of  a township,  therefore,  if  at  the  close  of  the  fiscal 
year  there  remains  any  surplus  or*  there  are  any  funds  in 
the  general  revenue  fund  of  the  township,  which  is  not 
obligated  or  there  are  no  other' outstanding  warrants  which 
should  be  paid  from  the  general  revenue  fund,,  the  out- 
standing warrants  for  1937-38  for  the  road  and  bridge 
fund  may  be  paid  from  said  general  revenue  fund,  and  in 
addition  thereto,  as  stated  above,  any  surplus  from  the 
current  year  resulting  in  the  road  end  bridge  fund  may 
be  used  to  pay  the  warrants;  likewise,  funds  resulting 
from  back  or  delinquent  taxes. 

Respectfully  submitted 


OLLIVS:  W.  STOLEN 
Assistant  Attorney  General 


APPROVED: 


VAHR  C.  THURL6 

(Acting)  Attorney  General 
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TOWNSHIP  ORGANIZATION  - Board  of  -directors  of  township 

may  furnish  an  office  for  justices 
of  the  peace.  However,  there  is 
no  statutory  duty  to  do  so. 


July  9,  1941 


Hon,  Arthur  U,  Goodman,  Jr, 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 


pear  Clr : 


he  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  July  3,  1941,  which  reads  as  follows: 


‘'Dunklin  County  operates  under*  the 
township  organization  law,  and  a 
controversy  has  arisen  in  one  of 
our  townships  relative  to  the  town- 
ship board  furnishing  office  space 
in  their  office  for  a justice  of 
the  peace.  The  members  of  the 
township  board  leased  an  office  and 
same  was  occupied  anuused  by  the 
clerk  & assessor,  treasurer  Sk  trustee, 
board  members,  tax  collector,  and 
two  justices  of  the  peace*  However, 
the  board  decided  to  move  the  office 
and  notified  one  or  possibly  both 
Justices  there  would  not  be  room  for 
them  to  have  space  in  the  new  office, 
or  words  to  that  effect,  according 
to  my  information, 

"Please  favor  me  with  an  opinion  as 
to  whether,  under  the  above  facts. 
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a justice  of  the  peace  is  entitled 
to  use  a part  of  the  township  office 
for  his  official  business.” 


Section  13945  R,  S.  Missouri,  1939,  reads  as  follows* 


"There  shall  be  chosen  at  the  biennial 
election  in  each  township  one  trustee, 
who  shall  be  ex  officio  treasurer  of 
the  township,  one  township  collector, 
and  one  township  clerk,  who  shall  be 
ex  officio  township  assessor,  one 
constable,  two  members  of  the  board, 
and  two  justices  of  the  peace*  Pro- 
vided, the  same  persons  may  be  elec- 
ted members  of  the  board  and  justices 
of  the  peace,  at  the  same  election, 
and  hold  both  offices;  also  the  same 
person  may  be  elected  constable  and 
collector  at  the  same  election  and 
hold  both  offices  at  the  same  time, 
by  taking  the  proper  oath  of  each 
office  aad  giving  the  bond  required 
by  law," 


It  will  be  noted  from  reading  this  Section,  that  the 
office  of  justice  of  the  peace  stands  on  an  equal  foot- 
ing with  the  other  offices  to  be  chosen  in  the  township, 
further,  it  will  be  noted*  in  Section  13946  K*  S. 
Missouri*  1939,  that  provision  Is  made  for  election 
of  additional  justices  of  the  peace,  in  townships  of 
certain  population. 

Section  13933  R*  3,  Missouri,  1939,  provides  as 
follows  * 


"Each  township,  as  a body  corporate, 
shall  have  power  and  capacity*  First, 
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to  sue  and  be  sued,  in  the  manner 
provided  by  the  laws  of  this  state; 
second,  to  purchase  and  hold  real 
estate  within  its  ov/n  limits  for 
the  use  of  its  inhabitants,  sub- 
ject to  the  power  of  the  general 
assembly;  third,  to  make  such  con- 
tracts, purchase  and  hold  personal 
property,  and  so  much  thereof  as 
may  be  necessary  to  the  exercise  of 
its  corporate  or  * administrative 
powers;  fourth,  to  make  such  order 
for  the  disposition*  regulation  or 
use  of  its  corporate  property  as 
may  be  conducive  to  the  iinterest  of  | 
the  inhabitants  thereof;  fifth,  to  ! 
purchase  at  any  public  sale,  for  the 
use  of  said  township,  any  real  estate 
which  may  be  necessary  to  secure  any 
debt  to  said  township,  or  the  in- 
habitants thereof*  in  their  corporate 
capacity,  and  to  dispose  of  the  same,’* 


In  the  interpretation  of  this  Section,  we  call  atten 
tlon  to  the  case  of  State  ex  rel  Jordon  v,  Haynes, 

72  Mo.  377,  1*  c.  379,  where  the  court  said: 


"A  building  suitable  for  the  purposes 
of  township  meetings,  as  well  as  for 
the  various  officers  of  the  township, 
would  seem  to  be  as  much  a necessity 
as  a similar  provision  for  county 
officers * The  legislature  certainly 
never  contemplated  that  a township 
should  not  possess  ordimry  facilities 
for  the  transaction  of  its  corporate 
business.  Y/lll  it  be  seriously  con- 
tended that  such  business  should  be 
transacted  in  the  open  aitf?  If,  as  much 
be  admitted  from  the  express  language 
of  the  law,  the  township  has  the  power 
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’to  purchase  and  hold  real  estate 
within  Its  own  limits,  for  the  use 
of  its  inhabitants, • to  what  con- 
ceivable purpose  could  such  pur- 
chase be  applied,  except  for  the 
purpose  which  resulted  in  the  issuance 
of  the  warrant  in  controversy?  We  are 
certainly  at  la  loss  to  conceive  of  any 
other.  In  sconsin,  under  a similar 
statute,  it  ias  held  that:  *The  public 
use  of  the  ii  habitants  demanded  a suf- 
ficient and  < onvenient  room  for  all 
election  and  town  meeting  purposes,’ 
Town  of  Beaver  Dam  v.  Frings,  17  Wis. 
398,  From,  the  foregoing  considera- 
tions and  authority,  we  take  it  to  be 
very  clear  tifat  the  purchase  of  the 
site  and  the  fereotion  of  the  hall 
thereon,  was  abundantly  authorized. 

"The  only  regaining  point  requiring 
discussion  id#  as  to  whether  the  powers 
conferred  for  the  purposes  mentioned 
were  to  be  exercised  by  the  citizens 
of  the  township  assembled  en  masse, 
or  by  the  board  of  directors.  We 
think  by  the  latter.  & >■-  " 


You  will. note  from  reading  this  decision  of  the  Supreme 
Court  that  nearly  an  identical  situation  arose  in  this 
case  as  the  one  to  which  you  refer  In  your  opinion 
request*  Through  the  enactment  of  Section  13945*  supra, 
it  is  evident  that  the  legislature  has  placed  justices 
of  the  peace  on  an  equal  footing  with  other  township 
officers,  and  we  think  rightly  so*  because  of  the  im- 
portance of  their  office,  in  both  civil  and  criminal 
cases . 

As  said  in  the  HayneB  case,  supra,  could  it  be 
"seriously  contended  that  such  business  should  be 
transacted  In  the  open  air?" 
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We  are  of  the  opinion  that  the  Haynes  ease,  supra, 
is  only  authority  for  the  proposition  that  the  Board 
of  Directors  of  the  Township  may,  if  they  see  fit,  pro* 
vide  suitable  office  spaee  for  township  offices.  How* 
ever,  it  will  be  noted  in  reading  the  various  Sections 
contained  in  Chapter  101  R.  S«  Missouri,  1939,  that 
there  does  not  appear  any  Section  which  casts  a statutory 
duty  upon  the  Board  of  Directors  to  furnish  an  office 
to  the  justices  of  the  peace  of  the  township. 


COKCLUSION. 


We  are  of  the  opinion  that  under  the  authority  of 
the  case  of  Jordon  v.  Haynes,  supra,  that  the  Board  of 
Directors  may  furnish  an  office  to  a jusjblce  of  the 
peace,  but  there  is.  no  statutory  duty  cast  upon  the 
Board  to  furnish  an  office.  Therefore,  it  is  dis- 
cretionary with  the  Board. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED! 


VARS  C.  TKURLO 

{Acting}  Attorney  General 


BRCsRW 


TOWNSHIP  CLPIRK:  Is  entitled  to  ten  cents  for?  filing  a cancelled 

warrant  and  ten  cents  for  each  complaint  or  state- 
ment filed  with  him  as  clerk  of  the  township  hoard. 


September  26,  1941 


Honorable  Arthur  U.  Goodman,  Jr. 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion 
dated  September  16,  1941,  which  reads  as  follows: 

"Please  favor  me  with  an  official 
opinion  as  to  the  fees  which  may  be 
legally  charged  and  collected  by  a 
township  clerk  and  assessor. 

"Can  such  clerk  and  assessor  legal- 
ly collect  $100*00  annually  for  mak- 
ing up  reports  as  to  the  amount  of 
money  each  school fdlstrict  has  on 
hand,  etc.?  This  prefers  to  the  an- 
nual reports  to  tile  County  Superin- 
tendent of  Schools. 

"Can  such  clerk  and  assessor  legal- 
ly charge  and  collect  20/  for  each 
check  issued  by  the  Treasurer  (pre- 
sumably 10/  for  the  check  and  10/  for 
•the  claim  filed)  and/or  10/  for  filing 
such  check  when  it  is  returned  by  the 
bank?  I am  informed  at  least  one 
clerk  has  collected  a total  of  30/  on 
each  check  issued," 

The  law  applicable  to  your  request  Is  Section  13987, 
R*  S.  Miss  uri  1939,  which  reads  as  follows: 

"The  township  clerk,  as  clerk,  the 
township  trustee,  as  trustee,  mem- 
bers of  the  township  board,  and 
Judges  and  clerks  of  election,  shall 
each  receive  for  their  services  two 
dollars  and  fifty  cents  per  day: 


FILE. 
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Provided,  that  the  township  clerk  shall 
receive  fees  for  the  following,  and  not 
per  diem,  for  serving  notices  of  elec- 
tion, or  each!  For  filing  any  instru-  . 
ment  of  writing,  ten  cents;  for  record- 
ing any  order  or  instrument  of  writing, 
authorized  by  law,  ten  cents  for  every 
hundred  words  and  figures;  for  copying 
and  certifying  any  record  in  his  office, 
ten  cents  for  every  hundred  words  and 
figures,  to  be  paid  by  the  person  apply- 
ing for  the  same;  and  provided  further, 
that  the  township  trustee  as  ex  officio 
treasurer  shall  receive  a compensation 
of  two  per  cent  for  receiving  and  dis- 
bursing all  moneys  coming  into  his 
hands  as  such  treasurer  when  the  same 
shall  not  exceed  the  sum  of  one  thou- 
sand dollars  and  one  per  cent  of  all 
sums  over  said  amount.” 

Under  the  above  section  it  specifically  allows,  as 
salary  to  a township  clerk,  as  clerk,  a per  diem  of  two  dol- 
lars and  fifty  cents  per  day.  It  further  allows  the  town- 
ship clerk  certain  fees,  which  fees  are  to  be  paid  In  lieu 
of  a per  diem  salary.  The  first  provision  is  the  filing  of 
any  instrument  of  writing  for  which  the  clerk  shall  receive 
ten  cents.  The  second  provision  is  for  the  recording  of  any 
order  or  Instrument  of  writing  authorized  by  law  for  which 
the  clerk  shall  receive  ten  cents  for  every  one  hundred  words 
and  figur  a.  The  third  provision  Is  for  copying  and  certi- 
fying any  -record  In  his  office  for  which  he  shall  be  allowed 
ten  cents  for  every  one  hundred  words  and  figures  to  be  paid 
by  the  person  applying  for  the  same.  In  all,  the  section  only 
provides  for  a certain  fee  for  filing,  for  recording  and  for 
copying.  This  section  does  not  contain  any  provision  for  the 
payment  of  the  township  clerk  for  making  up  reports  as  to  the 
amount  of  money  each  school  district  has  on  hand,  that  Is,  an 
annual  report  to  the  county  superintendent  of  schools.  The 
only  reference  we  find  as  to  the  payment  for  reports  made  to 
the  county  superintendent  of  schools  appears  In  Section  13967, 

R.  S.  Missouri  1939,  which  provides  that  the  township  trustee 
and  ex  officio  treasurer  "shall  file  with  the  township  clerk 
on  or  before  the  day  of  the  regular  meeting  of  the  township 
board  In  April  a detailed  statement  of  all  money  by  him  received 
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and  paid  out,  to  whom  and  out  of  what  fund,  and  the  amount 
on  hand,  " The  fee  for  the  filing  of  the  above  report 

by  the  township  trustee  and  ex  officio  treasurer  should  only 
be  ten  cents  as  set  out  in  Section  13987#  supra,  tinder  the 
provision  f,for  filing  any  instrument  of  writing  ten  cents,1’ 

In  order  that  the  township  clerk  should  charge  fees 
for  certain  services  he  must  be  able  to  point  out  the  statute 
authorizing  such  fees.  We  have  been  unable  to  find  where  the 
township  clerk  is  entitled  to  collect  one  hundred  dollars  an- 
nually for  making  up  any  school  report  to  the  county  superin- 
tendent of  schools.  In  the  case  of  State  ex  rel.  v.  Brown, 
146  Mo.  401,  1.  c.  406,  the  court.  In  holding  that  an  officer 
is  only  entitled  to  statutory  fees,  said: 

"It  Is  well  settled  that  no  officer  is 
entitled  to  fees  of  any. kind  unless  pro- 
vided for  by  statute,  and  being  solely 
of  statutory  right,  statutes  allowing 
the  same  must  be  strictly  construed. 

State  ex  rel,  v.  Vitofford,  116  Mo.  220; 

Shed  v.  Railroad,  67  Mo.  687;  Gammon  v. 

Lafayette  Co«,  76  Mo,  675.  In  the  case 
la3t  cited  It  Is  said:  *The  right  of  a 
public  officer  to  fees  is  derived  from 
the  statute.  He  Is  entitled  to  no  fees 
for  services  he  may  perform,  as  such 
officer,  unless  the  statute  gives  It. 

When  the  statute  fails  to  provide  a 
fee  for  services  he  is  required  to  per- 
form as  a public  officer,  he  has  no 
claim  upon  the  state  for  compensation 
for  such  services.*  Williams  v.  Chariton 
Co.,  85  Mo.  645," 

Also,  In  the  case  of  Nodaway  County  v.  Kidder,  129  S. 
W.  033)  857,  I.  c.  860,  par.  8,  the  court  said: 

"It  Is  well  established  that  a public 
officer  claiming  compensation  for  of- 
ficial duties  performed  must  point 
out  the  statute  authorizing  such  pay- 
ment. State  ex  rel.  Buder  v,  Hackmann, 

305  Mo,  342,  265  S.  W.  532,  534 J 
State  ex  rel.  Linn  County  v,  Adams, 

172  Mo.  1,  7,  72  S.  W.  655;  Williams 
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v.  Charlton  County,  85  Mo.  645.” 


CONCLUSION  , , 

In  view  of  the  above  authorities  It  Is  the  opinion  of 
this  department  that  a township  clerk  and  assessor  cannot 
legally  collect  one  hundred  dollars  annually  for  making  up 
reports  as  to  the  amount  of  money  each  school  district  has 
on  hand  which  report  in  your  request  is  described  as  an  an- 
nual report  to  the  county  superintendent  of  schools. 


The  second  question  In  your  request  refers  to  the 
Issuing  of  checks.  I presume  you  mean  the  Issuing  of  war- 
rants by  order  of  the  township  board.  The  section  applicable 
is  13983,  R.  S.  Missouri  1939,  which  reads  as  follows: 

"When  any  claljm  or  account,  or  any 
| part  thereof,  shall  be  allowed  by 
the  township  board  of  directors, 
they  shall  draw  an  order  upon  the 
township  trustee  In  favor  of  "the 
claimant  for  ;the  amount  so  allowed— 
said  order  tq|  be  signed  by  the  presi- 
dent of  said  board,  and  attested  by 
the  township 'clerk  and  delivered  to 
said  claimani." 

We  find  no  provision  in  Section  13987,  supra,  for  the 
payment  of  a fee  for  the  drawing  of  any  Instrument;  in  fact 
that  section  only  provides  a fee  for  filing,  recording  or 
copying,  and  in  view  of  State  ex  rel.  v.  Brown,  146  Mo.  401, 

1.'  c.  406,  and  Nodaway  County  v.  Kidder,  129  S.  W,  (2d)  857,  .1. 
860,  par.  8,  it  is  our  opinion  that  the  township  clerk  is  not 
entitled  to  any  fee  for  the  Issuing  of  a warrant  on  the  order 
of  the  township  board.  Under  Section  13978,  before  a claim 
shall  be  allowed  by  the  township  board  it  must  be  filed  with 
the  township  clerk  or  with  the  board  when  in  session  and  must 
be  verified  to  the  amount  and  nature  of  the  claim  setting 
forth  that  the  same  is  correct  and  unpaid*  For  the  acceptance 
of  this  filing  of  claim  under  Section  13937,  the  township 
trustee  is  entitled  to  ten  cents  for  each  claim  filed. 

In  your  second  question  you  also  inquire  if  the  town- 
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3hlp  clerk  Is  entitled  to  a fee  for  filing  the  returned, 
cancelled  check  which  means,  I presume,  the  returned,  can- 
celled warrant.  In  this  state  the  courts  have  held  that 
a paper  or  document  is  said  to  be  nflledH  when  it  Is  de- 
livered to  the  proper  officer  and  lodged  by  him  in  his  of- 
fice. At  common  law  a file  meant  a thread,  string,  or  wire 
upon  which  writs  and  other  exhibits  of  courts  and  officers 
were  fastened  or  "filed"  for  the  more  safe-keeping,  and 
right  turning  of  the  same.  Barber  Asphalt  Paving  Co.  v. 
0*Brien,  107  3.  W.  25,  29,  128  Mo.  App.  267.  In  other  states 
It  has  been  held  that  a paper  is  "filed"  when  it  Is  delivered 
to  the  proper  officer,  and  by  him  received  to  be  kept  on  file. 
King  v,  Atlantic  Coast  Line  R.  Co.,  68  S.  w*  769,  770,  86  S.  E 
510;  Smith  v.  Geraty,  109  N.  Y.  S.  738,  739,  58  Misc.  556 ; 

Meek  v.  State  ex  rel.  Linvllle,  88  N.  E.  299,  301,  172  Ind. 

654 ; Yaltz  v,  State,  103  P.  1104,  1105,  3 Okl.  Cr.  20;  Palley 
v.  Palley,  50  So.  894,  895,  163  Ala*  626. 

Since  the  warrant  Is  returned  to  the  township  clerk 
after  having  been  paid,  it  should  be  placed  in  the  proper 
file  with  the  claim  as  filed  before  the  township  clerk,  and 
for  that  reason  it  is  our  opinion  he  Is^  entitled  to  ten  cents 
for  the  filing  of  the  cancelled  warrant’. 


CONCLUSION 

In  view  of  the  above  authorities  it  is  our  opinion 
that  under  Section  13978,  supra,  whleh  describes  the  pro- 
cedure of  presenting  claims  against  a township,  upon  the 
filing  of  the  statement  of  the  claim  with  the  township 
clerk  he  is  entitled  to  ten  cents  and  upon  the  filing  of 
the  cancelled  warrant  he  Is  entitled  to  ten  cents,  voider 
Section  13987,  R.  S*  Missouri  1939,  so  that  on  any  one 
claim,  which  has  been  paid  by  a warrant  drawn  on  order  of 
the  township  board,  the  most  that  a township  clerk  can 
receive  Is  ten  cents  for  the  filing  of  the  claim  and  ten 
cents  for  the  filing  of  the  cancelled  warrant* 

It  is  further  the  opinion  of  this  department  that 
the  township  clerk  Is  not  entitled  to  any  fee  for  the  draw- 
ing of  the  warrant  for  the  reason  that  the  allowance  Is 
not  set  out  In  Section  13987,  supra,  but  only  provides  a 
fee  of  ten  cents  for  the  filing,  and  not  the  drawing,  of 
any  instrument  of  writing* 
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It  Is  further  the  opinion  of  this  department  that  the 
township  clerk  is  not  entitled  to  collect  one  hundred  dol- 
lars annually  for  making  up  reports  as  to  the  amount  of  money 
each  school  district  has  on  hand  but  is  entitled  to  a fee  of 
ten  cents  for  the  filing  of  the  report  of  the  township  trustee 
in  the  office  of  the  township  clerk  a detailed  statement  of  the 
financial  condition  of  the  township  as  set  out  in  Section  15967 
R.  S.  Missouri  1939. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


VAlfe' ' C . TKIJRLO  ‘ ~ 

(Acting  Attorney  Gene  al) 


WJB:DA 


I 

TAXATION:  SALES  TAX  LIEN:  /Lien  created  by  filing  of  sales 
tax  assessment  does  not  violate  the  due  process  clause  of 
the  constitution.  > 


November  13,  1941 


Mr*  Arthur  U*  Goodman,  Jr* 

Prosecuting  Attorney 
Kennett,  Missouri 

Dear  Mr.  Goodman j 

This  is  in  reply  to  your  letter  of  recent  date 
in  which  you  request  an  opinion  from  this  department  on 
the  question  of  whether  or  not  the  provisions  of  the 
sales  tax  act  authorizing  the  State  Auditor  to  file  a 
notice  of  lien  for  the  sales  tax  against  persons  show- 
ing a delinquent  sales  tax  violates  provisions  of  the 
constitution.  You  do  not  state  in  your  letter  to  what 
particular  provisions  vou  refer  and  we  assume  that  you 
have  reference  to  the  “due  process'1  provisions  of  the 
constitution. 

Ordinarily,  administrative  officers  are  not 
authorized  to  raise  the  constitutionality  of  laws  which 
they  are  directed  to  administer*  For  your  information 
I refer  you  to  State  ex  rel.  v.  Williams,  232  Mo.  56. 

In  this  case  the  Supreme  Court  went  into  this  question 
and  cited  a number  of  cases  from  other  states.  How- 
ever, in  view  of  the  request  and  the  law  which  we  find 
on  this  question,  we  do  not  hesitate  to  submit  the 
views  of  this  department  on  this  question. 

The  section  of  the  statutes  to  which  you  refer 
provides  as  follows:  (Laws  of  Mo.  1941,  page  709, 
Section  11435) 

"if  any  case  in  which  any  tax.  Interest 
or  penalty  imposed  under  this  Article 
is  not  paid  when  due,  the  Auditor  may 
file  for  record  in  the  Recorder's  office 
of  the  county  In  which  the  person  owing 
said  tax,  interest  or  penalty  resides  or 
has  his  place  of  business,  a notice  of 
lien  specifying  the  amount  of  the  tax. 
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Interest  or  penalty  due  and  the  name 
of  the  person  liable  for  the  same. 

Prom  the  time  of  filing  any  such 
notice  the  amount  of  the  tax  specified 
in  such  notice  shall  have  the  force 
and  effect  of  the  lien  of  a judgment 
against  the  person  named  in  said 
notice  of  lien  for  the  amount  specified 
in  such  notice.  Such  lien  may  be  re- 
leased by  filing  for  record  in  the 
office  of  the  county  recorder  a release 
thereof  executed  by  the  Auditor  upon 
payment  of  the  tax,  interest  and 
penalties  or  upon  receipt  by  the  Auditor 
of  security  sufficient  to  secure  pay- 
ment thereof,  or  by  final  judgment 
holding  such  lien  to  have  been  erroneous- 
ly imposed." 

As  stated  above,  the  only  sections  of  the  Constitution 
which  might  prohibit  such  legislation,  as  we  see  it,  are 
Amendments  5 and  14  of  the  Federal  Constitution,  and 
Section  30  of  Article  2 of  the  State  Constitution.  The 
foregoing  section  of  the  Sales  Tax  Act  is  similar  to  Section 
11036,  R.  S«  Mo.  1939,  authorizing  the  collector  to  seize 
and  sell  goods  and  chattels  of  persons  liable  for  personal 
taxes.  This  section  was  attacked  in  DeArman  v.  Williams, 

93  Mo.  158,  on  the  ground  that  it  deprived  the  property 
owner  of  property  without  due  process.  At  1.  c.  163  the 
Court  in  speaking  of  this  assignment  said: 

"2.  The  law  (Acts  of  1383,  p.  143)  pro- 
vides that,  when  any  person  owing  personal 
tax  removes  from  one  county  in  this  state 
to  another,  it  shall  be  the  duty  of  the 
collector  of  the  county  from  whence  such 
person  shall  move  to  send  a tax  bill  to  the 
sheriff  of  the  county  into  which  such  per- 
son may  be  found,  and,  on  receipt  of  the 
same  by  said  sheriff,  it  is  made  his  duty 
to  proceed  to  collect  the  tax  bill'  in  like 
manner  as  provided  by  law  for  the  collection 
of  personal  taxes.  The  point  made,  that 
the  tax  bill  issued  under  this  statute  is 
not  'due  process  of  law,'  is  not  well  taken. 
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The  mode  of  levying  and  collecting  taxes 
is  a matter  confided  to  the  legislative 
power,  and  such  laws  are  'laws  of  the 
land'.  Cooley  on  Taxation  (2  Ed.)  48,  49. 
This  statute  operates  alike  upon  all 
persons  who,  owing  a personal  tax,  move 
from  one  county  to  another,  and  is  not 
open  to  the  objection  made  to  it.  The 
tax-book,  in  the  hands  of  the  collector, 
constitutes  his  warrant  and  authority  for 
collecting  the  tax.  North  Missouri 
Railroad  v*  Maguire,  49  Mo.  481,  # * ■»  ." 


The  lawmakers  in  passing  the  Sales  Tax  Act  provided 
a mode  of  assessing  and  collecting  this  tax.  As  said  In 
the  Williams  case,  supra,  this  is  a matter  which  is  confined 
to  the  legislative  power.  It  will  be  noted  that  the  Court 
In  the  Williams  case  also  said  that  the  personal  tax  bill 
issued  for  personal  taxes  is  not  in  violation  of  the  due 
process  clauses  of  the  core  titutions.  For  the  same  reason, 
said  Section  11435,  supra,  is  not  in  violation  of  the  due 
process  clause. 

CONCLUSION 

It  is  therfore  the  opinion  of  this  department  that 
the  provisions  of  the  |ales  Tax  Act  which  authorised  the 
State  Auditor  to  file  notice  of  lien  for  sales  taxes  does 
not  violate  the  due  process  clauses  of  the  State  and  Federal 
C ons  1 1 tu  1 1 one . 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLQ 

(Acting)  Attorney  General 


TWB:NS 


COLLECTORS  COMMISSIONS:  Town shift  collect 
income  tax  collections  with  general  taxes 
calculating  their  commissions  for  collect 


ors  should  include 
collected  in 
ing  taxes. 


December  5,  1941 


Mr.  Arthur  U*  Goodman,  Jr. 
Prosecuting  Attorney 
Kennett,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  official 
opinion  under  date  of  November  5,  1941,  as  follows: 

“Dunklin  County  operates  under  the  town- 
ship organization  law,  and  the  township 
collectors  collect  income  tax  as  well  as 
the  general  real  and  personal  property 
tax.  Under  Section  14014,  R.  S.  I.Io . 1939, 
the  collector  is  allowed  a commission  of 

on  the  first  $40,000.00  collected,  etc* 

"Should  the  Income  tax  collected  by  the 
township  collector  be  included  in  comput- 
ing the  $40,000.00  on  which  the*  collector 
is  allowed  on  the  first  $40,000.00  of 
general  taxes  collected?" 


The  fees  of  township  collectors  for  collecting 
general  taxes  In  counties  under  township  organization  are 
fixed  by  Section  14014,'  R«  S.  Mo.  1939.  The  portion  of 
this  section  which  applies  to  the  question  here  is  as 
follows: 

h * He  shall  receive  a commission  of 
two  and  one-half  per  cent  on  the  first 
forty  thousand  dollars  collected;  one  per 
cent  on  the  next  forty  thousand  dollars 
collected;  and  three  fourths  per  cent  on 
the  remainder  of  all  moneys  collected  by 
him . * * •>:-  " 

The  question  here  involved,  as  stated  above,  Is  whether 
or  not  the  amount  of  income  tax  collected  by  the  township 
collector  should  be  included  In  computing  the  $40,000.00 
upon  which  the  collector  is  allowed  the  commission  on 
the  first  $40,000.00  of  general  taxes  collected.  The 
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Income  Tax  Act,  in  so  far  as  it  applies  to  compensation  of 
collectors  for  collecting  the  tax  is  as  follows  (Gee. 

11364,  R.  8 • Mo.  1939 )s 

“Compensation  of  assessors  and  collectors. 

— Assessors  and  collectors  shall  be  com- 
pensated in  like  manner  and  in  like 
amounts  as  for  the  assessments  of  other 
taxeiB:S  Provided,  that  in  counties  in  which 
the  assessors  and  collectors  are  paid  a 
fixed  salary,  that  in  addition  to  the 
salary  paid,  they  shall  be  permitted  to 
charge  for  work  performed  in  the  assessing; 
and  collecting  of  the  income  tax,  as  pro- 
vided by  this  article,  the  same  fees  as  are 
charged  by  assessors  and  collectors  whose 
salar?/  is  not  fixed  by  law,  and  which  fees 
so  charged  by  said  assessors  and  collectors 
for  services  rendered  in  assessing  and 
collecting  income  tax  shall  be  paid  by  the 
state .“ 

Prom  your  request  we  assume  that  your  collector  is  not  one 
on  a salary  basis  which  comes  within  the  proviso  clause  of 
the  foregoing  section.  It  seems  that  in  this  section  the 
lawmakers  contemplated  that  in  cases  where  the  collector 
is  on  a salary  basis,  then  the  collector  is  entitled  to 
retain  as  salary  the  additional  charge  he  is  permitted  to 
make  for  work  performed  in  assessing  and  collecting  income 
taxes.  If  the  collector  is  not  required  to  take  into  con- 
sideration the  amount  of  income  tax  collected.  In  computing 
his  commission,  then  he  would  not  be  compensated  for 
collecting . said  taxes  in  like  manner  and  in  like  amounts, 
as  provided  by  Section  11364. 

The  township  collector  in  question  should  collect 
income  taxes  in  his  township  the  same  as  -other  personal 
or  real  estate  taxes  and  he  is  legally  entitled  to  compensa- 
tion for  collecting  said  taxes  in  like  manner  and  in  like 
amounts  as  for  other  taxes  collected  by  him.  It  would 
necessarily  follow  that  the  township  collector  is  allowed 
a commission  of  on  all  taxes  collected  by  him.  Includ- 

ing Income  taxes.  In  computing  Ills  commissions. 
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CONCLUSION 


Prom  the  foregoing,  it  Is  the  opinion  of  this 
department  that  the  township  collector  in  a county  which 
operates  under  township  organization,  is  entitled  to  2%% 
commission  on  the  first  $40,000.00  of  all  taxes  collected 
by  him,  including  income  taxes. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


* 


APPROVED: 


VANE  C.  TJ  URLO 

(Acting)  Attorney  General 


TWBiNS 


ROADS  AND  BRIDGES : 


Taxpayer,  in  special  road  district,  must 
also  pay,  in  addition,  general  taxes  is- 
sued for  road  purposes.  Bonds  voted  on 
by  entire  township  must  also  be  paid  by 
taxes  received  from  a special  road  district 
where  no  outstanding  bonds  are  against  the 
special  road  district  or  any  part  of  the 


Honorable  Charles  S.  Greenwood 
Prosectitlng  Attorney 
Livingston  County 
Chillicothe,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your 
date  of  January  13,  1941,  which 


inlon  request,  under 
ads  as  follows: 


"A  question  is  being  raised  by  some 
of  the  citizens  of  this  county,  tax- 
payers in  one  of  the  Municipal  Town- 
ships, upon  which, I would  like  to 
have  your  advice  and  Instructions. 

"Livingston  County  has  adopted  and 
is  operating  under  the  Township 
Organization  Law.  In  one  township 
there  is  a Special  &oad  district, 
consisting,  however,  of  only  a 
portion  of  the  township  and  alto- 
gether in  tha.t  particular  township. 

"The  rate  of  taxation  allowed  by  the 
Constitution  in  this  County  is  $.50 
on  the  $100.00'  valuation,  of  which 
‘the  County  Court  levies,  80$  for 
County  purposes  and  20$  for  township 
purposes*  The  citizens  who  reside 
in  this  road  district  feel  that  they 
ought  not  to  pay  as  much  as  10^  on 
the  $100*00  valuation  for  township 
purposes  In  view  of  the  fact  that, 
as  they  say,  a portion  of  the  2e  vy 
for  township  purposes  is  used  on  the 
public  roads  in  the  township  outside 
of  the  special  road  district.  They 
Insist  that  the  purposes  for  which 
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tax  should  be  levied  should  be  col- 
lected only  for  township  charges 
under  Section  12303,  and  that  they 
ought  not  to  be  taxed  for  road  pur- 
poses and  that  they  ought  not  to  be 
charged  and  required  to  pay  taxes  for 
use  on  roads  outside  of  the  Special 
Hoad  District." 

In  answer  to  the  first  part  of  your  request,  as 
above  set  out,  I am  enclosing  copy  of  an  opinion  rendered 
to  the  Honorable  Forrest  Smith,  State  Auditor,  on  July 
2,  1934,  which  I believe  fully  answers  your  request.  In 
that  opinion  this  department  held  that  in  view  of  Section 
22,  Article  X of  the  Constitution,  persons  in  special 
road  districts  also  were  liable  for  the  general  road 
and  bridge  tax  levied  by  the  township  board.  This  opinion 
almost  answers  the  second  part  of  your  request  which  reads 
as  follows: 

"There  is  another  question  which  some 
of  them  are  raising  and  that  is:-- 
Reeently  the  township  voted  bonds  for 
construction  of  gravel  roads  apparently  ) 

without  recognizing  the  fact  that  this 
Special  Hoad  District  lias  sole  charge 
of  the  public  roads  within  its  district} 
but  these  citizens  say  that  the  bonds 
were  voted  by  the  entire  township  and 
.some  of  them  question  the  validity  of 
the  bonds  and  of  the  tax  levied  to 
raise  a sinking  fund  and  to  pay  Interest 
on  these  bonds. 

"I  would  like  to  have  any  suggestions 
that  you  feel  justified.  In  making  as  to 
what  opinion  I would  be  justified  in 
giving  to  these  people  with  respect  to 
these  two  questions." 

Section  12304,  Article  8,  Chapter  86,  R.  3.  Missouri 
1929,  which  aprlios  to  township  organization,  reads  as  foh 
lows  J 
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’’The  moneys  necessary  to  defray  the 
township  charges  of  each  township 
shall  he  levied  on  the  taxable  prop- 
erty in  such  township.  In  the  mariner 
prescribed  In  the  general  revenue 
law  for  state  and  county  purposes." 

Under  the  above  section  the  levying  of  a tax  reverts 
back  to  the  general  revenue  law  for  state  and  county  pur- 
poses. 


Under  Sections  7957,  7958  and  7959,  R,  S,  Missouri 
1929,  which  apply  to  bond  elections,  the  county  court  has 
the  authority  to  issue  bonds  for  the  improvement  of  pub- 
lic roads.  Also,  under  Section  7960,  R.  S,  Missouri  1929, 
the  board  of  commissioners  of  any  special  road  district 
and  the  county  c urts  of  the  several  counties  on  behalf 
of  any  township  in  their  respective  counties  are  authorized 
to  issue  road  bonds.  Sections  7961  and  7962,  R,  S,  Missouri 
1929,  apply  to  the  election  for  the  issuing  of  said  bonds. 
Section  7964,  R,  3,  Missouri  1929,  reads  as  follows* 

"The  four  next  preceding  sections, 
to-wit t sections  7960,  7961,  7962 
and  7963,  R,  S.  1929,  shall  not  ap- 
ply to  any  township,  the  whole  or 
any  part  of  tfhlch  is  included  in  a 
special  road  district  that  has  is- 
sued bonds,  the  whole  or  any  part 
of  which  are  outstanding  and  unpaid j 
• nor  shall  said  sections  a ply  to  any 
special  road  district  which  includes 
the  whole  or  any  part  of  any  town- 
ship which  has  issued  bonds  for  road 
purposes,  the  whole  or  any  part  of 
which  bonds  are  outstanding  and  un- 
paid, nor  shall  said  sections  apply 
to  any  special  road  district  which  - 
includes  the  whole  or  any  part  of 
the  territory  of  any  other  special 
road  district  whih  has  incurred  an 
indebtedness  evidenced  by  an  issue 
of  bonds,  the  whole  or  any  part  of 
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which  are  outstanding  and  unpaid,” 

This  section  was  originally  Section  10751,  R,  S,  Missouri 
1919,  but  was  amended  by  the  Laws  of  1923. 

Section  10751,  R.  S.  Missouri  1919,  reads  as  f ol- 

lows : 

”The  four  next  preceding  sections 
shall  not  apply  to  any  township 
where  the  whole  township  or  any 
part  thereof  is  included  in  a 
special  road  district,  nor  to  any 
special  road  district  includingthe 
whole  or  a part  of  a township  which 
has  heretofore  issued  bonds  for 
road  purposes  which  remain  unpaid.” 

It  was  held  in  ^tate  ex  rel.  Jackson  et  al,.  County 
Judges,  v.  Hacktnann,  State  Auditor,  249  S.  W.  71,  that  a 
township  which  was  included  in  the  whole  or  part  within 
a special  road  district  was  precluded  from  issuing  any 
bonds  for  road  purposes  purs  ant  to  Sections  10747-10751, 
whether  or  not  the  special  road  district  of  which  It  was 
a part  had  heretofore  issued  bonds  that  remain  unpaid. 

In  arriving  at  the  conclusion  in  that  case  the  Supreme 
Court  said,  1,  c.  73i 

”It  Is  sufficient  for  us  that  the 
Legislature  has  clearly  provided 
that  townships  wholly  or  partly 
within  a special  road  district  have 
no  power  to  Issue  bonds  for  road 
purposes*  The  wisdom  of  such  en- 
actment was  for  the  Legislature 
and  Is  not  for  the  courts*  But  a 
very  good  reason  for  such  an  en«* 
actment,  outside  the  undesirable 
double  taxation  feature  above  dis- 
cussed, is  apparent*  Special  road 
districts  often  Include  several 
townships  or  part  of  townships* 

Were  it  not  for  section  10751,  a 
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single  township,  within  or  partly 
within  the  dlstr  let,  could,  readily 
defeat  the  will  of  the  great  majority 
of  the  voters  in  a special  road  dis- 
trict to  vote  bonds  for  needed  road 
purposes  by  proceeding  for  itself 
to  vote  a small  amount  of  township 
road  bonds  extending  in  duration 
the  full  period  fixed  by  section 
10747,  and  thus  tie  up  the  special 
road  district  and  prevent  proper 
and  needed  improvement  of  roads 
therein  for  many  years. 

"It  further  seems  apparent  that 
while  the  Legislature  intended  to 
give  townships,  no  part  of  which 
were  contained  in  special  road 
districts,  the  full  right  to  vote 
bonds  for  road  purposes,  yet,  when- 
ever a special  road  district  is 
organized  and  has  taken  in  3uch 
township  or  part  thereof,  it  tended 
to  transfer  to  such  special  road 
district  the  management  and  control 
of  road  matters  and  the  sole  power 
thereafter  to  issue  bonds  for  such 
purposes.  The  township  is  a politi- 
cal subdivision,  organized  for  various 
governmental  functions,  while  the 
special  road  district  is  a political 
subdivision  created  solely  for  the 
purpose  of  taking  care  of  road  mainte- 
nance and  road  construction  problems 
within  its  boundaries.  It  is  more 
fitting  that  allmatters  of  voting 
bonds  for  road  purposes  should  be 
committed  to  the  special  road  district 
where  it  exists,  and  such,  apparently, 
was  the  theory  of  the  Legislature  In 
enacting  section  10751. 

”l7e  are  satisfied  the  Legislature 
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clearly  expressed  its  meaning  in 
enacting  said  section  10751,  R.  S, 

1919,  just  as  it  is  printed,  and 
that  it  meant  to  continue  to  deny 
to  townships,  wholly  or  partly 
within  a special  road  district, 
the  right  to  issue  road  bonds, 
which  right  it  had  so  clearly  and 
expressly  denied  in  the  act  of  1911, 

Since  Franklin  township  in  Howard 
county  is  admitted  to  lie  partly 
within  a special  road -district,  it 
^follows  that  said  township  had  no 
^authority  to  issue  the  road  bonds 
in  question  and  that  the  state 
auditor  was  right  in  refusing  to 
register  the  same.,, 

In  rendering  this  opinion,  they  construed  the  Legis 
lature  to  mean  that  any  township,  lying*  partly  within  a 
special  road  district,  was  not  empowered  to  issue  road 
bonds  and  it  made  no  difference  if  no  bonds  had  been  is- 
sued by  the  special  road  district*  This  case  was  handed 
down  by  the  Supreme  Court  of  Missouri,  in  Banc,  on  March 
3,  1923,  and  the  Legislature,  In  1923,  in  view  of  the 
opinion  of  the  Supreme  Court,  amended  Section  10751,  R« 

S.  Missouri  1919,  by  what  is  now  Section  7964,  R.  S,  Mis- 
souri 1929,  supra,  which  is  unambiguous  as  to  the  inten- 
tion of  the  Legislature,  By  reading  this  section,  as 
amended,  a township  which  is  wholly  or  partly  in  a special 
road  district,  which  road  district  has  not  issued  bonds 
will  3 till  come  within  Sections  7960,  7961,  7962  and  7963 
of  the  Revised  Statutes  of  Missouri  1929,  It  further 
specifically  allows  any  special  road  district,  which 
Includes  wholly  or  partly  any  township,  which  township 
has  not  issued  bonds  for  road  purposes,  to  come  within 
the  above  four  named  sections,  and  it  specifically  allows 
a special  road  district,  which  is  wholly  or  partly  In  the 
territory  of  another  special  road  district,  which  other 
special  road  district  has  not  Issued  bonds,  to  come  with- 
in the  four  above  named  sections. 

The  reenactment  of  Section  7964,  R,  S*  Missouri 
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1929,  clearly  shows  that  the  intention’of  the  Legislature 
was  not  the  Intention  interpreted  by  the  Supreme  Court 
in  the  case  of  Sta'te  ex  rel.  Jackson  v.  Rackmann,  supra. 
If  that  was  not  the  Intention,  the  Legislature,  in  1923, 
would  have  omitted  the  phrase  a3  to  each  parcel  of  town- 
ship or  road  district  having  issued  bonds  that  are  un- 
paid. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  recently  voted  township  bonds 
for  construction  of  gravel  roads  in  the  township  voted 
upon  by  the  entire  township  is  a valid  issue  if  the  special 
road  district  In  the  township  has  no  outstanding  bonds  un- 
paid, or  if  the  special  road  district  also  Includes  the 
whole  or  any  part  of  the  territory  of  any  other  special 
road  district  which  other  special  road  district  has  no 
outstanding  bonds  unpaid. 

» * 

Respectfully  submitted 


W.  J.  BURKE 

' Assistant  Attorney  General 


APPROVED* 


CO  YELL  R.  UE'.VITT 
(Acting)  Attorney  General 
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SCHOOLS:  Board  can  levy  more  than  forty  cents  for  a sinking 
fund  if  it  does  not  violate  the  Constitution. 
Excess  in  interest  fund  can  he  transferred  to 
sinking  fund. 
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Mr,  D.  E,  Grotjan,  Secretary 
Board  of  Education 
Brunswick  Public  Schools 
Brunswick,  Missouri 


Dear  Sir: 


This  Department  received  your  letter  of  sometime 
ago , wherein  you  make  the  following  inquiry : 


MAt  the  time  our  sohool  building  was 
erected  about  ten  years  ago,  our  bond 
maturities  were  arranged  to  be  paid 
off  so  that  a forty  cent  levy  on  the 
valuation  of  the  district  would  raise 
sufficient  revenue  to  take  care  of 
the  bonds  as  they  became  (hie.  The 
valuation  of  our  district  since  that 
time,  has  steadily  declined  until  at 
the  present  time  our  district  valua- 
tion is  only  about  fifty  three  percent 
of  the  1951  valuation.  As  a result  of 
this  decline  in  the  valuation  the 
sinking  fund  levy  of  forty  cents  will 
now  raise  only  approximately  two 
thousand  five  hundred  dollars  per 
year.  The  outstanding  bonds  mature  at 
the  rate  of  four  thousand  dollars  per 
year  for  the  next  two  years,  and  then 
at  the  rate  of  five  thousand  dollars 
per  year.  So  that  the  only  way  the 
district  can  retire  the  bonds  as  they 
mature,  is  to  levy  more  than  forty 
cents  sinking  fund. 
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"At  the  present  time  there  is 
quite  a large  surplus  accumulated  in 
the  interest  fund  of  the  district. 

In  order  to  retire  the  bonds  as  they 
became  due,  it  has  been  suggested 
that  this  surplus  be  applied  to  bond 
retirement.  If  this  was  done,  would 
members  of  the  board  incur  liability, 
or  would  ids©  board  have  the  right  to 
so  apply  funds  raised  by  interest 
levy  to  bond  retirement? 

"Please  write  us  giving  your  opinion 
whether  we  would  be  within  our  legal 
rights  to  levy  more  than  forty  cents 
sinking  fund,  whether  it  would  be 
legally  possible  to  use  interest  levy 
money  to  retire  bonds  or  whether  we 
will  be  forced  to  default  on  some  of 
the  bonds  as  they  become  due." 


It  is  assumed  that  the  bonds  were  originally  Issued 
under  authority  of  Section  10328,  R.  S,  Mo,  1939,  The 
provisions  for  creating  a sinking  fund  and  the  interest  on 
bonds  is  contained  in  Section  10331,  R.  S.  Mo.  1939,  as 
follows : 


"The  loan  authorised  by  the  preceding 
section  shall  not  be  contracted  for  a 
longer  period  than  twenty  years,  and 
the  entire  amount  of  said  loan  shall 
at  no  time  exceed.  Including  the 
present  indebtedness  of  said  district^ 
in  the  aggregate  five  per  cent  of  the  \ 
value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  assessment 
next  before  the  last  assessment  for 
state  and  county  purposes  previous  to 
the  incurring  of  said  Indebtedness, 
the  rate  of  interest  to  be  agreed 
upon  by  the  parties,  but  in  no  case 
to  exceed  the  highest  legal  rate 
allowed  by  contract;  when  effected. 
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it  shall  be  the  duty  of  the  directors 
to  provide  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the 
interest  on  said  indebtedness  as  it 
falls  due,  and  also  to  constitute  a 
sinking  fund  for  the  payment  of  the 
principal  thereof  within  the  time 
said  principal  shall  become  due*" 


It  appears  that  the  present  rate  of  taxation  does  not 
produce  sufficient  revenue  to  retire  the  principal  of  the 
bonds  but  that  you  have  a surplus  in  the  interest  fund. 

It  is  a general  rule  of  lew  that  money  collected  by  taxa- 
tion for  specific  purposes  should  not  be  diverted  from  one 
fund  to  another  except  according  to  law  and  by  the  proper 
authority*  Cleveland  Village  School  District  v.  Zion,  195 
Mo.  App.  299. 

In  the  decisions  of  Benton  v.  Scott,  116  Mo.  378,  and 
Evans  v«  West  Plains,  186  Mo.  703,  the  holdings  are  that 
when  bonds  are  legally  voted  and  issued  no  subsequent 
assent  of  the  voters  is  necessary  to  authorize  a tax  levy 
to  meet  the  annual  Interest  and  create  the  sinking  fund  to 
pay  the  principal  of  such  bonds « 

In  the  decision  of 1 Lyons  v.  School  District  b|*  Joplin, 
311  Mo.  349,  the  discretion  and  judgment  as  to  the  amount 
of  the  levy  necessary  for  retiring  bonds  and  paying  the 
interest  is  largely  in  the  hands  of  the  Board  of  Directors. 

Therefore,  in  the  absence  of  any  Constitutional  ' 
barriers,  such  as  Sections  11  and  12  of  Article  X of  the 
Constitution,  which  fact  can  be  determined  by  computing  the 
total  amount  qf  levy  that  can  b©  assessed,  we  are  of  the 
opinion  that  the  Board  may  levy  more  than  forty  dents  for 
the  sinking  fund. 

As  to  the  question  of  using  the  excess  interest  for 
the  sinking  fund,  we  are  of  the  opinion  that  to  use  the 
same  would  not  constitute  diversion  of  funds  from  one  pur-r 
pose  to  another  as,  under  the  section  the  Board  Is  author- 
ized to  make  a levy  for  both  the  sinking  fund  and  interest,, 
and  they  ©re  treated  in  the  nature  of  one.  We  need  no  auth- 
orities to  the  effect  that  a bond  is  a contract  between  the 
debtor  and  creditor  wherein  the  debtor  is  equally  liable  for 
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the  principal  and  Interest  the  same  as  in  the  case  of  a 
promissory  note.  Therefore,  if  there  is  an  excess  in 
the  interest  fund  and  the  same  can  be  transferred  to  the 
sinking  fund  without  jeopardizing  Hie  current  interest 
on  Hi©  bonds  w©  are  of  the  opinion  that  such  transfer  may 
be  made  * 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 


APPROVED : 


liTOSOSEo 

(Acting)  Attorney-General 
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JUSTICES  OP  THE 

PEACE:  No  specific  constitutional  or 

legislative  prohibition  against 
justices  of  the  peaee  soliciting 
marriage  ceremonies « 


April  21,  1941 


Hon.  Joseph  L.  Cutting 
Prosecuting  Attorney 
Clark  County 
iiahoka,  Missouri 


Dear  Sir : 


We  are  in  receipt  of  your  letter  of  April  19, 
1941,  wherein  you  make  the  following  request  for 
an  opinion: 


"Clark  County  Is  in  the  extreme  north- 
east corner  of  the  3tate,  hounded  on 
the  east  by  the  state  of  Illinois  and 
on  the  north  by  the  State  of  Iowa. 
Therefore  many  people  come  from  both 
states  to  get  marriage  licenses. 

"Since  Iowa  has  passed  the  three  day 
waiting  period  and  the  physical  test, 
many  more  come  to  tills  county  to  get 
married  and  on  Saturdays  30  or  40 
get  married  ( I mean  couples). 

"There  are  two  justices  of  peaces  in 
this  town  and  one  of  them  employs  people 
to  contact  people  who  come  out  of  Iowa 
and  Illinois  and  ask  them  to  be  married 
before  this  particular  justice.  This 
creates  an  adverse  atmosphere  here  and 
many  people  do  not  like  the  fact  that 
solicitation  is  made  for  marriages.  I, 
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as  >ell  as  they,  fear  that  if  this 
can  legally  be  done  then  the  situa- 
tion will  grow  worse  and  the  other  jus- 
tice will  he  forced  to  do  it.  One  of 
the  persons  so  aolicitating  said  he 
was  doing  it  for  nothing,  however 
anyone  knows  he  was  doing  it  for  pay 
or  he  would  not  he  doing  it. 

"I  would  appreciate  it  if  you  would 
give  me  an  opinion  on  the  matter  as 
to  whether  or  not  it  can  he  stopped 
and  if  so  how.  As  I remember.  Justice 
hart  of  St,  Louis  was  ousted  out  of 
office  for  the  same  practice  hut 
could  continue  as  he  was  an  ordained 
minister  hut  could  not  as  a justice 
of  peace." 


At  the  outset  we  wish  to  state  that  our  office 
has  had  similar  requests  for  opinions-  and  v/e  are  en- 
closing an  opinion  which  was  rendered  hy  this  office 
on  January  20,  1941,  to  Hon,  James  D.  Clemens,  Prose- 
cuting Attorney  of  Pike  County,  Missouri*  i'he  opinion 
enclosed  does  not  answer  the  identical  question  that 
you  asked  in  your  letter,  hut  we  thought  perhaps  that 
due  to  the  fact  that  you  were  the  prosecuting  attorney 
you  would  also  he  desirous  of  an  answer  to  the  ques- 
tions raised  in  this  opinion. 

Article  4,  Section  37  of  the  Constitution  of 
Missouri,  page  122  C,R.  S,  Missouri,  1939,  provides 
as  follows : 


"in  each  county  there  shall  he 
appointed,  or  elected,  as  many 
justices  of  the  peace  as  the  public 
good  may  require,  whose  powers, 
duties  and  duration  in  office  shall 
be  regulated  hy  law,11 
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Section  3363  R.  3.  Missouri,  1939,  provides  as 
Hollows ; 


"Marriages  nay  be  solemnized  by  any 
judge  of  a court  of  record  or  any 
justice  of  the  peace,  or  any  licensed 
or  ordained  preacher  of  the  gospel, 
who  is  a citizen  of  the  United  States 
or  who  is  a resident  of  and  a pastor 
of  any  church  in  this  state." 


In  reading  the  remaining  sections  of  the  statutes 
of  Missouri,  we  do  not  think  there  will  be  found  any 
specific  section  which  prohibits  a justice  of  the  peace 
from  entering  into  the  activities  in  the  procurement 
of  persons  who  are  contemplating  an  immediate  marriage. 
Therefore,  the  only  way  that  the  situation  which  con- 
fronts you  could  be  controlled  or  eradicated  would  be 
by  legislative  enactment  or  by  restricting  a justice 
of  the  peace  through  rules  and  regulations  as  explained 
in  the  opinion  enclosed.  The  legislature  may  not  have 
thought  it  advisable  to  enact  a statute  specifically 
prohibiting  a justice  of  the  peace  from  soliciting 
marriage  ceremonies,  thinking  that  the  community  could 
regulate  the  situation  through  the  ballot. 

In  the  case  of  State  v.  Richman,  148  8.  W.  (2d) 
796,  the  court-  said: 


- 4-  In  order  to  sustain  the  State’s 
contention  on  this  point  we  would  have 
to  write  into  the  statute  something  -- 
and  an  important  ’something’  - - which 
the  Legislature  did  not  see  fit  to  put 
there.  This  we  do  not  feel  we  have 
authority  to  do.  As  we  have  said  we 
cannot  pass  upon  the  question  of  the 
wisdom  of  the  legislative  act.  be 
may  construe  it,  but,  absent  some 
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constitutional  consideration,  not 
here  present,  we  may  not  cay  the 
Legislature  should  not  have  enacted 
it,  nor  may  we,  under  the  guise  of 
construction,  say  the  Legislature 
meant  some thing  which  clearly  and 
distinctly  it  did  not  $ay  and 
clearly  and  distinctly  refrained 
from  saying." 


The  above  is  taken  from  a criminal  case,  but  it  states 
the  law  in  a civil  case  as  well. 


CONCLUSION. 


Therefore,  we  are  of  the  opinion,  that  there  is 
no  specific  statute  which  prohibits  a justice  of  the 
peace  froni  soliciting  marriage  ceremonies,  and  the 
only  regulation  that  can  be  brought  to  bear  upon  a 
justice  Is  through  regulations  similar  to  the  one 
which  has  already  been  passed  upon  by  this  office 
as  set  forth  in  the  opinion  herein  enclosed. 


. Respectfully  submitted. 


APPROVED: 

Bv  RICHARDS  CREECH 

Assistant  Attorney  General 


VANE  C*  THURLO 

(Acting)  Attorney-»General 
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CRIMINAL  LAW^  Agent  of  the  corporation  can  fie  prosecuted  even 

though  money  obtained  by  fraud  is  paid  Ifito 
the  corporation. 
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Honorable  Jos.  L.  Gutting 
Prosecuting  Attorney 
Clark  County 
kahoka,  Missouri 


Dear  Sir: 


In  reference  to  your  request  for  an  opinion  dated 
April  8,  1941,  will  say  that  you  are  right  when  you  say 
"that  Carder  cannot  hide  behind  the  name  of  the  corporation." 

In  your  request  you  state  that  Clyde  Caraer,  his 
wife,  Mrs.  Kapfer,  and  another  person  own  all  of  the  stock 
in  the  Kahoka  motor  Company,  a corporation.  You  also  state 
in  your  request  that  Clyde  Carder,  as  manager  of  said  cor- 
poration, sold  cars  to  Clark  Bennett,  Charles  Poster  and 
other  persons  but  did  not  cieliver  the  title  to  any  of  the 
cars.  You  also  state  that  the  Kahoka  Motor  Company  went 
into  the  hands  of  a receiver  and  it  was  discovered  that  the 
reason  why  titles  to  the  cars  were  not  delivered  was  that 
the  St.  Clair  Loan  Company  of  St.  Louis  had  mortgages  on 
each  of  the  cars . 

Your  question  then  is  - Since  the  Mortgage  Company 
has  received  its  money  from  the  owners  of  the  cars  and  will 
not  prosecute  Clyde  Carder,  can  the  owners  of  the  cars 
prosecute  Clyde  Carder  and  under  what  charge? 

The  proper  charge  to  be  filed  against  this  man 
would  be  obtaining  money  under  false  pretenses  as  set  out 
in  Lection  4487,  Revised  statutes  of  Missouri,  1939.  The 
approved  form  of  information  on  this  charge  is  set  out  in 
the  case  of  State  v.  Loesche,  180  S.  W.  875,  Par.  5. 

Clyde  Carder,  although  a stockholder  in  the  Kahoka 
Motor  Company,  cannot  hide  behind  the  corporation  for  the 
commission  of  tho  crime  in  which  he  committed  the  overt  act. 
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In  the  case  of  State  v.  Chauvin,  231  Mo.  31,  arx  agent  of 
the  Modern  Horseshoe  Club,  which  was  a gambling  club, 
set  up  as  a defense  to  operating  a gambling  device  that 
he  was  merely  an  employee  of  the  club*  He  was  found 
guilty,  and  in  affirming  the  case  the  court  said  at  page 
38: 


"The  organization,  as  such,  cannot 
be  guilty  of  a felony,  and  it  would 
not  do  to  say  that  because  the  club 
owned  the  table  and  received  the 
profits,  the  defendant,  who  in  fact 
set  up,  kept  and  had  actual  control 
of  the  table,  who  represented  the 
organization  and  acted  for  it,  was 
guilty  of  no  offense;  Such  doctrine 
would  lead  to  such  serious  consequen- 
ces in  attempting  to  enforce  this 
statute  that  its  unreasonableness  is 
shown  in  the  bare  statement;  The  law 
does  not  recognize  the  doctrine  of 
agency  as  a defense  to  a criminal 
charge.  It  deals  with  the  person  who 
commits  the  overt  act,  and  while  others 
may  be  guilty  as  accessories,  the  party 
committing  the  prohibited  act  Is  not 
permitted  to  interpose  the  defense 
that  he  acted  only  as  an  agent  or  em- 
ployee, (1  Bishop’s  Hew  Grim.  Law,  sec. 
355.)” 


In  the  case  of  State  v.  Miller,  237  S.  W.  498,  the 
defendant  was  charged  with  the  larceny  of  an  automobile  and 
was  convicted  on  circumstantial  evidence;  The  main  link 
in  the  circumstantial  evidence  was  that  the  car  was  found 
In  the  possession  of  the  Blue  Auto  Livery  Company  whose 
president  was  the  defendant.  He  was  found  guilty,  and  the 
court  In  affirming  the  verdict  said  at  page  501: 


"it  Is  insisted  by  appellant  that  the 
court  erred  in  refusing  to  give  his 
instruction  numbered  1,  which  reads  as 
follows ; 
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" ’The  court  instructs  the  jury  that, 
if  you  believe  and  find  from  the  evi- 
dence that  the  automobile  mentioned 
in  evidence  was  at  the  time  of  the 
arrest  of  defendant  in  the  possession 
of  the  Blue  Auto  Livery  Company,  a 
corporation,  the  owner  of  the  Blue 
cabs,  then  such  possession  in  the 
corporation  cannot  be  imputed  to  the 
defendant  herein  because  of  his  being 
a stockholder  of  said  corporation, 
and  it  is  your  duty  to  acquit  the 
defendant. * 

"This  instruction  announces  a start- 
ling proposition  of  law.  In  legal  * 
effect,  it  said  to  the  jurors.  Not- 
withstanding you  may  believe  and  find 
from  the  evidence  tnat  defendant  par- 
ticipated in  the  stealing  of  Bundy* s 
car,  or  that  he  pretended  to  buy  and 
pay  for  same,  with  knowledge “of  the 
fact  that  it  had  been  stolen,  still  you 
cannot  convict  him,  if  he  had  the  car 
delivered  to  the  Blue  Auto  Livery  Com- 
pany, of  which  he  was  president  and 
manager,  and.it  was  thereafter  found 
in  the  possession  of  said  company's 
chauffeur  when  recovered  by  the  police 
officer  and  turned  over  to  Bundy.  As 
heretofore  stated,  the  corporation 
could  only  act  through  its  officers, 
agents,  or  employees.  The  jurors  were 
justified  in  finding  from  the  facts 
heretofore  stated  that,  whatever  pos- 
session the  Blue  Auto  Livery  Company 
may  have  had  in  respect  to  said  stolen 
car,  it  acquired  through  the  personal 
efforts  of  the  defendant  himself.  If, 
therefore,  the  jury  believed  from  the 
evidence  he  participated  in  the  theft 
of  said  car,  or  pretended  to  buy  the 
same  with  knowledge  of  the  fact  that 
it  had  been  stolen,  and  turned  it  over 
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to  his  corporation  under  such  cir- 
cumstances, he  was  not  entitled  to 
an  acquittal  in  this  case.  State  v. 

Baker,  264  Mo.  loc.  cit.  354,  355, 

175  S.  W,  04;  State  v.  Jenkins  (Sup.) 

213  S,  W.  loc.  cit,  799;  3tate  v. 

Kehoe  (Sup.)  220  S,  W.  loc.  cit,  963, 

964;  State  v.  English  (Sup.)  228  S.  W. 

loc,  cit*  751.  We  are  of  the  opinion 
that  the  court  committed  no  error  in 
refusing  above  instruction.” 

Also  in  the  case  of  Timell  v»  United  States,  5 Fed. 

(2d)  901,  1 , c.  902,  Par.  2,  the  court  saidt 

"Error  is  also  assigned  upon  the  re- 
fusal of  the  court  to  charge  that, 
if  the  Jury  believed  Timell  acted  as 
the  agent  of  Armstrong,  and  simply  as 
a messenger  in  the  purchase  of  the 
whisky,  and  was  not  pecuniarily  in- 
terested, then  Timell  was  a purchaser, 
and  not  a seller,  and  should  be  ac- 
quitted. Whatever  might  have  been 
said  of  the  request,  if  it  had  been 
limited  to  the  evidence  under  the  count 
which  charged  a sale,  it  was  clearly 
erroneous  in  assuming  that  one  who  has 
liquor  in  his'  possession  must  be  acquit- 
ted of  the  charge  of  unlawful  possession, 
if  he  can  prove  that  possession  was  mere- 
ly as  the  agent  of  another.  The  doctrine 
of  agency  is  not  applicable  to  such  a 
case.  State  v.  Caswell,  2 Humph.  (Tenn.) 

399;  State  v.  ^hauvin,  231  Mo.  31,  132 
S.  W*  243,  Ann,  Cas.  1912A,  992;  State 
v,  Bugbee,  22  Vt*  32*” 

In  a supplemental  letter  addressed  to  this  office  on 

June  2,  1941,  you  state t 

"Now  I dont  think  Carder  told  him  the 
car  was  not  mortgaged,  and  I dont 
believe  Bennett  asked  him  that  question, 
the  transaction  was  all  made  on  the  idea 
that  the  car  was  not  mortgaged  and  that 
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Bennett  would  get  a clear  title,  just 
as  any  ordinary  transaction.  At  the 
time  of  the  transaction  and  at  the 
time  the  Corporation  went  into  the 
hand3  of  receiver  the  car  was  mort- 
gaged to  the  St.  Clair  Loan  Co  of 
St.  Louis  Mo  and  since  that  time 
Bennet  paid  ^100*00  as  a compromise 
to  keep  the  St.  Clair  Loon  Co  from 
taking  the  car  (the  real  amount  of 
mortgage  being  about  ^160*00*  Lur- 
ing all  the  time  of  the  sale  to 
Bennett  and  after,  the  loan  company 
was  holding  1|he  title  and  that  was 
the  reason  Cairder  could  not  deliver 
the  title  to  (Bennett.  Of  course 
the  mortgage  (was  on  record  in  this  county 
during  all  this  time, 

”1  think  that  therefore  X can  prove 
all  the  facts  necessary  for  prosecution 
as  set  forth  in  Par.  5 of  State  v. 

Loesche,  except  possibly  that  Carder 
did  not  expi’essly  state  that  there 
was  no  mortgage  of  the  used  car,” 

The  charge  of  obtaining  money  under  false  pretenses 
is  a very  difficult  charge  to  prove  even  if  under  sufficient 
facts.  The  fact  that  nothing  was  said  about  the  mortgage  on 
the  car  can  be  inferred* as  a false  representation  but  the 
courts  are  very  reluctant  to  convict  a defendant  upon  an 
inference.  In  the  case  of  State  v,  Bowdry,  145  S,  w.  (2d) 
127,  par.  8,  the  court  said: 

” Appellant  questions  the  sufficiency 
of  the  evidence.  He  concedes  it  was 
necessary  for  the  State  to  prove  the 
falsity  of  only  one  of  the  alleged 
representations  constituting  an  of- 
fense. State  v,  Montgomery,  Mo.-  Sup., 

116  S,  W,  2d  72,  74  (7).  He  argues 
there  was  no  evidence  establishing 
that  he  represented  the  bonds  to 
be  genuine,  or  that  he  knew  the 
bonds  were  counterfeit,  or  that 
Soffer  relied  upon  any  representation 
of  appellant  in  consummating  the 
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transaction.  Without  developing 
these  issues  in  detail,  we  are  of 
opinion  the  State  made  a submlssible 
case.  By  presenting  the  bonds  for 
sale  appellant  inferentially  repre- 
sented they  were  genuine.  Consider- 
ing the  record  as  a whole,  it  was 
sufficient  to  authorize  a finding 
that  appellant  knew  the  bonds  were 
not  genuine.  Notwithstanding  Soffer*s 
wire  to  the  New  York  office  and  his 
action  based  in  part  thereon,  Soffer 
must  have  relied  upon  appellants 
inferential  representation  as  to  the 
genuineness  of  the  bonds  and  not  solely 
upon  the  telegram  from  the  New  York 
office  (as  appellant  argues),  which 
had  not  had  possession  of  the  purported 
bonds.  From  our  reading  of  the  record, 
however,  we  are  of  the  opinion  the  State 
may  be  able  to  adduce  additional  facts 
with  respect  to  the  above  matters  and 
suggest  this  be  done  if  the  facts  are 
available. n 

In  the  above  case  railroad  bonds  were  sold  which 
later  developed  were  counterfeit  bonds  and  the  court  held 
that  the  defendant  by  offering  them  for  sale  by  inference 
represented  they  were  genuine,  but  in  your  case  it  is  very 
doubtful  if  the  courts  would  hold  that  there  was  an  infer- 
ence that  the  car  sold  Was  free  of  mortgage.  The  fact  that 
the  purchaser  of  the  car  paid  a difference  in  cash  between 
the  value  of  the  car  purchased  and  the  car  traded  In  would 
possibly  leave  an  inference  that  there  was  a misrepresentation 
that  the  car  purchased  was  clear  of  any  mortgage*  This  charge 
could  possibly  be  brought,  but,  of  course,  there  is  that  chance 
that  all  elements  as  set  out  in  State  v.  Loesehe-  were  not 
proven. 


I would  suggest  that  you,  as  prosecutor,  on  your  own 
initiative,  file  a charge  of  disposing  of  mortgaged  property. 

The  records  and  the  representatives  of  the  loan  company  in 
St,  Louis  could  be  used  as  proper  evidence.  There  is  also 
a misdemeanor  charge  as  set  out  under  Section  8382,  R,  S.  Missouri 
1939,  which  states  that  it  is  unlawful  to  sell  a car  without  a 
certificate  of  title. 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion  of 
this  department  that  Clyde  Carder,  although  acting  as  manager 
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of  the  Kahoka  Motor  Company,  can  be  prosecuted  on  the 
charge  of  obtaining  money  under  false  pretenses,  even 
though  the  money  obtained  was  turned  into  the  corporation, 

**  is  further  the  opinion  of  this  department  that 
Clyde  Carder  should  be  charged  with  disposing  of  mortgaged 
property  for  the  reason  that  the  proof  is  more  accessable 
and  can  be  proven  more  easily  than  under  the  charge  of  ob- 
taining money  under  false  pretenses,  Clyde  Carder  could 
also  be  prosecuted  on  a charge  of  selling  a car  without  a 
certificate  of  title  which  is  a misdemeanor. 

Respectfully  submitted 


W.  J,  BURKE 

Assistant  Attorney  General 

APV  'ROVED  i 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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MISSOURI  ATHLETIC  COMMISSION 
(Fort  Leonard  Wood) 


(1)  Commission  has  right  of  supervision 
and  tax,  absent  legislative  con- 
sent, as  provided  in  Clause  17, 
Sec.  8,  Art.  1,  U.  S.  Constitution. 

(2)  Collection  of  5%  not  an  undue 
burden  on  the  Federal  Government. 
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Col.  John  J.  Griffin,  Chairman 
Missouri  ithletic  Commission 
St.  Louis J Missouri 


Dear  hir: 


We  are  In  receipt  of  your  letter  of  May  15,  194-1, 
wherein  you  request  an  opinion  on  the  following  state- 
ment of  facts: 


"The  Army  Post  at  Fort  Leonard  Woods 
are  making  arrangements  to  promote 
wrestling  and  prize  fighting  at  the 
Post  charging  admission  and  using 
professional  wrestlers  and  fighters. 

"We  have  a rdling  here  in  Missouri, 
under  our  Commission,  that  wrestlers 
and  fighters  must  be  licensed  by  the 
Commission.  Their  managers,  their 
seconds,  the  doctors,  and  the  referees 
must  be  likewise  licensed. 

"My  understanding  is  that  at  Fort 
Leonard  Woods  they  are  going  to  use 
licensed  performers  and  officials. 

"I  would  like  to  ask  you  for  an 
opinion  as  to  what  jurisdiction,  if 
any,  the  State  Athletic  Commission 
will  have  over  these  events.  Was  any 
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provision  made  in  the  transfer  of 
that  property  to  the  Federal  Govern- 
ment by  the  State  to  reserve  the  State’s 
rights  for  certain  forms  and  types  of 
taxation? 

’’Will  the  Commission  collect  the  State 
Tax  of  &%  on  the  admissions? 

"Will  the  Commission  have  jurisdiction 
over  the  licensing  of  performers,  mana- 
gers, seconds,  referees,  and  doctors 
who  might  not  be  licensed? 

"I  might  state  that  you  know  there 
will  be  fifty  thousand  soldiers 
Stationed  at  this  Post,  The  events 
are  to  be  held  for  the  soldiers  and 
their  friends.  There  will  be  ci- 
vilians paying  admissions. 

*4 

"The  Post  is  contacting  licensed  pro- 
moters to  make  contracts  with  them 
to  furnish  the  talent." 

As  we  understand  from  the  above  statement  of  facts 
the  area  comprising  what  is  known  as  "Fort  Leonard  Wood", 
has  been  acquired  by  the  Federal  Government  and  extensive 
Improvements  have  been  made  upon  this  area  for  the  hous- 
ing and  maintenance  of  soldiers. 

We  are  unable  to  find  that  the  state  Legislature 
has  given  its  consent  as  is  provided  in  Clause  17,  Section 
8,  Article  1*  of  the  Constitution  of  the  United  States,  and 
we  hereby  quote  Clause  17,  which  reads  as  follows t 


"The  Congress  shall  have  power t 

-:$■  * 

"To  exercise  exclusive  legislation,  in  all 
cases  whatsoever,  over  such  district 
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(not  exceeding  ten  miles  square) 
as  may,  by  cession  of  particular 
State,  and  the  acceptance  of  Congress, 
become  the  seat  of  government  of  the 
United  States,  and  to  execute  like 
authority  over  all  places  purchased 
by  the  consent  of  the  legislature  of 
the  State  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines, 
arsenals,  dock  yards,  and  other  need- 
ful buildings;  * * * , 11 


Clause  18  of  the  same  Section  and  Article,  provides  that 
Congress  shall  have  power* 

HTo  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the 
United  States,  or  in  any  department 
or  officer  thereof, M 


In  the  light  of  the  two  clauses  heretofore  set 
forth,  we  take  it  that "your  opinion  presents  the  general 
questions : 

First  - Whether  the  State  of  Missouri  has  juris- 
diction, ‘through  its  State  Athletic  Commission,  to  license 
performers,  managers,  seconds,  referees  and  doctors; 

Second  **  Whether  the  Commission  may  collect  the 
State  Tax  of  5%  on  all  admissions  charged. 

For  the  purpose  of  this  opinion,  we  are  adding 
a third  question: 

Whether  or  not  a tax,  if  valid,  would  create 
a burden  upon  the  operation  of  the  Federal  Government 
of  Fort  Leonard  Wood, 
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There  is  no  question  but  what  Congress,  under  Section 
8,  Article  1,  had  the  right  to  create  the  funds  and  acquire 
the  lands  comprised  in  the  area  known  as  "Fort  Leonard  Wood." 
Congress  passed  the  following  constitutional  act  in  pursuance 
to  Clauses  17  and  18,  - namely  Section  171,  P.  121,  U.  8* 

Code  Ann. i 


"The  Secretary  of  War  may  cause  pro- 
ceedings to  be  instituted  in  the  name 
of  the  United  States,  in  any  court 
having  jurisdiction  of  such  proceedings 
for  the  acquirement  by  condemnation  of 
any  land,  temporary  use  thereof  or  other 
interest  thereinj  or  right  pertaining 
thereto,  needed  lor  the  site,  location, 
construction,  or  Iproseeution  of  works 
for  fortifications,  coast  defenses,  ■ 

military  training  camps,  t-  J 

i L '} 

3'  < 

i 

We  might  state  at  the  loutset  that  we  have  made  | 

a diligent  seareh  of  the  Statutes  of  Missouri  to  ascer- 
tain whether  our  legislature  has  enacted  any  laws  which 
cede  to  the  United  States  jurisdiction  over  military 
forts,  magazines,  dock  yards,  'arsenals  and  other  need- 
ful buildings,  and  we  find  that  in  1892  the  legislature 
at  special  session  enacted  the  following  sections S 


"That  exclusive  jurisdiction  be  and 
the  same  is  hereby  ceded  to  the  United 
States  over  arid  within  all  the  territory 
owned  by  the  United  States  and  included 
within  the  limits  of  the  military  post 
and  reservation  of  Jefferson  Barracks 
in  St*  Louis  courfty  in  this  state;  sav- 
ing, however,  to  the  said  state  the 
right  to  serve  civil  or  criminal  process 
within  said  reservation  In  suits  or  prose- 
cutions for  or  on  account  of  rights  ac- 
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quired,  obligations  incurred,,  or 
crimes  committed  in  said  state  outside 
of  said  cession  and  reservation;  and 
saving  further  to  said  state  the  right 
to  tax  and  regulate  railroad,  bridge 
and  other  corporations,  their  franchises 
and  property  on  said  reservation.  In 
tiie  event,  or  whenever  Jefferson  Barracks 
shall  cease  to  be  used  by  the  federal 
government  as  a military 
jurisdiction  ceded  here! 
to  the  state  of  Missouri 

"The  fact  that  the  appro 
by  the  Fifty-first  Congr 
used  by  June  30th  of  the 
will  revert  to  the  treas 
United  States,  creates  a 
within  the  meaning  of  th 
of  the  State;  therefore 
take  effect  and  be  in  fo 
after  its  passage." 


It  will  also  be  noted  that  there  appears  on  our  statute 
books*  Section  12691*-  Revised  Statutes  of  Missouri*  1939* 
which  reads  as  follows; 


ipost,  the 
i shall  revert 


Jriation  made 
<jss,  if  not 
(present  year, 

Ur y of  the 

1 emergency 

< constitution 
this  act  shall 

2 ce  from  and 


"The  consent  of  the  State  of  Missouri 
is  hereby  given  in  accordance  with  the 
seventeenth  clause*  eighth  section  of 
the  first  article  of  the  Constitution 
of  the  United  States  to  the  acquisition 
by  the  United  StateB  by  purchase  or 
grant  of  any  land  in  this  State  which 
has  been  or  may  hereafter  be  acquired* 
for  the  purpose  of  establishing  and 
maintaining  post  of  flees*’  internal 
revenue  and  other  government  offices, 
hospitals*  sanatoriums*-  fish  hatcheries* 
game  and  bird  preserves  and  land  for 
reforestation,  recreational  and  agri- 
cultural uses/ 
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From  a reading  of  each  of  the  three  aforesaid  sections, 
we  find  that  neither  section  is  so  worded  as  to  include 
the  lands  taken  by  the  United  States  Government  in  the 
State  of  Missouri,  and  designated  as  "Fort  Leonard  Wood." 
Therefore,  at  the  outset,  we  are  dealing  with  lands 
rightfully  acquired  under  Clause  17,  Section  8,  of  Article 
1,  of  the  Constitution  of  the  United  States,  but  lands 
which,  though  rightfully  acquired  and  for  the  purposes 
set  forth  in  Clause  17,  supra,  are  lands  which  have  not 
been  ceded  by  a legislative  act  of  the  State  of  Missouri, 
within  the  meaning  of  said  section,  and  must  be  considered 
in  the  light  of  the  wording  as  stated  by  Judge  Story  in 
the  case  of  United  States  v,  Cornell,  2 Mason,  P.  60, 

1*  c.  65,  wherein  the  following  statement  was  made  in  the 
opinions 

wThej  Constitution  of  the  United  States 
declares  that  Congress  shall  have  power 
to  dxercise  Exclusive  legislation* 
in  4^1  ’eases  whatsoever*  over  all  places 
purchased  by  the  consent  of  the  Legislature 
of  the  State  in  which  the  same  shall  be, 
for  'the  erection  of  forts,  magazines, 
arsenals,  dockyards  and  other  needful 
buildings*  ‘ »hen  therefore  a purchase 
of  land  for  any  of  these  purposes  is 
made  by  the  national  government,  and  the 
State  Legislature  has  given  its  consent 
to  the  purchase,  the  land  so  purchased 
by  the  very  terms  of  the  constitution 
ipso  facto  falls  within  the  exclusive 
legislation  of  Congress,  and  the  State 
jurisdiction  is  completely  ousted.  This 
is  the  necessary  result,  for  exclusive 
jurisdiction  is  the  attendant  upon 
exclusive  legislation?  and  the  consent 
of  the  State  legislature  is  by  the  very 
terms  of  the  constitution,  by  which  all 
the  states  are  bound,  and  to  which  all 
are  parties,  a virtual  surrender  and 
cession  of  its  sovereignty  over  the 
place*  * -x  * 11 
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Judge  Hughes  in  the  case  of  James  v,  Dravo  Con- 
tracting Company,  58  Sup.  Ct.  Hep.  208,  1.  c,  212,  par, 
6,  in  commenting  on  Clause  17,  supra,  had  this  to  say: 


'”«•  * As  we  said  in  that  case,  it  is 
not  unusual  for  the  United  states  to 
own  within  a state  lands  which  are 
set  apart  and  used  for  public  purposes. 
Such  ownership  and  use  without  more 
do  not  withdraw  the  lands  from  the 
jurisdiction  of  the  state.  The  lands 
‘remain  part  of  her  territory  and  within 
the  operation  of  her  laws,  save  that 
the  latter  cannot  affect  the  title  of 
the  United  States  or  embarrass  it  in 
using  the  lands  or  interfere  with  its 
right  of  disposal.1  Id,,  at  page  650 
of  281  U.  3„  50  S.  Ct.  455",  456,  74 
L.-  Ed.  1091.  Clause  17  governs  those 
cases  where  the  United  States  acquires 
lands  with  the  consent  of  the  Legis- 
lature of  the  state  for  the  purposes 
there  described.  If  lands  are  other- 
wise acquired,  and  Jurisdiction  is 
ceded  by  the  state  to  the  United  States, 
the  terms  of  the  cession,  to  the  ex* 
tent  that  they  may  lawfully  be  pre- 
scribed, that  is,  consistently  with 
the  carrying  out  of  the  purpose  of  the 
acquisition,  determine  the  extent  of 
the  federal  jurisdiction,  # * * M 


In  the  case  of  People  v,  Vendome  Service,  12  K,  Y,  S« 
(2d)  (Magist.)  Court,  183,  171  Misc,  191,  the  Court  had 
this  to  say: 
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"However,  this  not  having  been  done, 
the  rule  to  be  applied  in  such  a case 
is  laid  down  in  the  leading  case  on 
the  subject.  Fort  Leavenworth  R.  R. 

Co,  v.  Lowe,  114  U.  3,  525,  631,  5 3, 
Ct,  995,  998,  29  L,  Ed.  264,  wherein 
Mr.  Justice  Field  said*  fThe  ccns  ent 
of  the  States  to  the  purchase  of  lands 
within  them  for  the  special  purposes 
named.  Is,  however,  essential,  under 
the  constitution,  to  the  transfer  to 
the  general  fgovernme-nt , with  the  title, 
of  politic-;!  Jurisdiction  and  dominion, 
-here  lands  fare  acquired  without  such 
consent,  thd  possession  of  the  United 
States,  unldss  political  Jurisdiction 
be  ceded  to  ithem  in  some  other  way,  is 
simply  that  (of  an  ordinary  proprietor. 
The  property  in  that  case,  unless  used 
as  a means  to  carry  out  the  purposes 
of  the  government,  is  subject  to  the 
legislative  authority  and  control  of 
the  states  i qually  with  the*  property 
of  private  individuals. * * * " 


In  the  case  of  Pike  Rapids  Power  Co.  v.  Minneapolis 
St,  P.  & S.  S.  M.  R.  Go.,  99  Fed.  Rep.  2d  Ser.,  902,  1.  c. 
909  and  910,  the  court  laid  down  this  general  proposition* 


M if  * * it  is  elementary  that  when 

Congress  gives  its  consent  to  the  exer- 
cise of  any  privilege  within  the  consti- 
tutional jurisdiction  of  the  federal 
government  it  may  impose  conditions  such 
as  those  contained  in  the  act  of  March 
23,  1906.  Arizona  V.  California,  292 
U.  S.  341,  345,  54  3.  Ct.  735,  78  L.  Ed. 
1298j  James  v.  Dravo  Contracting  Co., 

302  U.  3.  134,  148,  58  3.  Ct.  208,  82  L. 
Ed.  155,  114  A.  L.  R.  318.  It  is  equally 
fundamental  that  such  consent  of  Congress 
to  the  exercise  of  the  privilege  does 
not  carry  with  it  any  right  not  strictly 
federal.  It  grants  no  right  to  the  person 
given  the  privilege  to  Invade  rights 
strictly  within  the  jurisdiction  of  the 
state, " 
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Therefore*  from  reading  the  United  States  Consti- 
tution and  the  authorities  heretofore  set  forth  we  must 
conclude  that  under  the  United  States  Constitution* 
Congress  had  the  right  to  purchase  the  lands  comprising 
"Port  Leonard  Wood”,  also  had  the  right  to  construct  all 
necessary  buildings  and  to  Inhabit  the  same  with  troops 
and  had  the  further  right  to  seek  and  procure  from  the 
State  Legislature  a legislative  act  which  would  grant  to 
the  Government  all  other  state  rights  of  the  State  of 
Missouri,  which  were  not  inconsistent  with  the  rights 
that  could  be  said  to  have  been  given  up  by  the  State 
when  it  ratified  the  Constitution  of  the  United  States, 
or,  as  the  authorities  hold,  the  United  States  Govern- 
ment may  not  ask  the  State  Legislature  for  a legislative 
act  of  session  as  is  contemplated  in  Clause  17,  supra* 

We  are  of  the  opinion  tliat  if  an  act  of  session  were 
not  asked  or  procured,  tfhen  all  state  laws  which  are  not 
inconsistent  with  the  purpose  for  which  the  land  was 
acquired,  would  be  binding  unless  Congress  saw  fit  to 
pass  Congressional  acts  which  would  by  operation  cause 
the  state  legislative  acts  to  be  superseded  and  rendered 
inoperative  as  to  the  area  taken  by  the  United  States 
Government  so  long  as  said  area  was  used  for  the  purpose 
set  forth  in  Clause  17,  supra. 

In  the  case  of  State  v.  Rainier  National  Park, 

74  Pac.  (2d)  464,  1.  c.  465,  the  court  had  this  to  say: 


”It  is  also  an  accepted  rule  of  law 
that,  where  a cession  of  jurisdiction 
Is  made  by  a state  to  the  federal 
government.  It  is  necessarily  one  of 
political  power  and  leaves  no  authority 
in  the  state  government  thereafter  to 
legislate  over  the  ceded  territory. 
Arlington  Hotel  Company  v,  Fant,  176 
Ark,  613,  4 S.  W,  2d  7,  affirmed  by 
the  Supreme  Court  of  the  United  States, 
278  U.  S,  439,  49  S.  Ct,  227,  73  L,  Ed. 
447. 
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State  ex  rel  Grays  Iiarbor  Const.  Co.  v.  kept,  of  Labor 
and  Industries,  167  Waehl  gton  507,  10  Pac,  (2d)  213, 

Therefore,  we  are  of  tlxe  opiniai , in  view  of  the 
United  States  Constitution  and  the  cases  heretofore  cited 
that  Fort  Leonard  Wood  is  not  an  area  which  could  be  said 
to  be  all-inclusive  within  the  jurisdiction  of  the  Federal 
Government,  but  an  area  In  which  the  State  of  Missouri  could 
enforce  any  legislative  acta  not  inconsistent  with  Claus® 

17. 

Now,  turning  to  the  particular  question  sought  by 
your  inquiry,  we  are  dealing  with  the  rights  of  the  State 
Athletic  Commission  to  license  performers,  managers,  seconds 
referees  and  doctors s Should  there  come  upon  this  area, 
comprising  Fort  Leonard  Wood  professional  wrestlers  and 
fighters,  whether  or  not  the  legislative  enactments  of  the 
State  of  Missouri  would  be  binding  upon  these  professions. 

We  cannot  find  from  the  examination  of  the  authorities  that 
there  has  ever  been  a judicial  determination  in  any  court 
of  the  right  of  an  Athletic  Commission  to  exercise  the  con- 
trol and  supervision  as  contemplated  in  your  request.  In 
order  to  pass  upon  this  matter  we  must  look  to  those  cases 
which  in  theory  would  be  Identical  in  reasoning  and  in 
practice.  Therefore,  we  call  your  attention  to  the  case  of 
State  v.  Mimma,  92  Pac.  (2d)  (N.  Max.)  993,  this  was  a case 
wherein  J,  G.  Mimas  was  found  guilty  of  possessing  wines  for 
the  purpose  of  sale  without  first  obtaining  a state  license, 
at  Elephant  Butte  Dam  and  that  he  was  under  a four-year 
exclusive  contract  with  the  Federal  Bureau  of  Reclamation 
authorizing  him  to  sell  beer  and  wine  and  for  other  purposes 
and  that  he  was  exposing  to  sale  the  articles  in  building 
occupied  by  him  upon  the  land  owned  by  the  United  3tates 
Government.  In  this  case  the  Court  said  at  1,  c,  997 t 


“Our  statute  is  different  from  the 
California  statute,  in  this.  Sec, 
146-101  gives  consent  to  the  acqui- 
sition by  the  United  States  Govern- 
ment of  land  necessary  for  the 
purposes  therein  enumerated.  Sec. 
146-102  grants  exclusive  juris- 
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diction  in  and  over  the  land  so 
acquired.  Sec,  146-103  defines 
the  nature  of  the  exemption  from 
taxation  granted  the  United  States, 
namely:  1 * * and  so  long  as 
the  said  lands  shall  remain  the  proper- 
ty of  the  United  States  when  acquired 
as  aforesaid,  and  no  longer,  the  same 
shall  he  and  continue  exempt  and  ex- 
onerated from  all  state,  county,  and 
municipal  taxation,  assessment,  or 
other  charges  which  may  he  levied  or 
imposed  under  the  authority  of  this 
state, * 

"True,  the  state  cannot  tax  the  land 
belonging  to  the  United  States,  but  f 
the  concession  of  the  appellant  to 
sell  liquor  on  the  land  is  not  ex- 
onerated from  taxation,  When  the 
Federal  Government  gave  to  ^appellant 
a concession  to  do  business  upon  the 
Government's  property,  that  business 
belonged  to  Mimms  and  not  to  the 
Government,  The  exemption  from  taxa- 
tion goes  only  to  the  Government  and 
not  to  Its  ‘concessionaires, 

"We  hold  it  to  be  a principle  of  law 
that  the  State's  jurisdiction  to  tax 
and  regulate  the  liquor  industry 
within  its  boundaries  will  not  be  pre- 
sumed to  have  been  legislated  away 
unless  such  concession  can  be  clearly 
found  in  the  express  statute  of  con- 
cession* This  we  do  not  find,  M 


It  will  be  noted  in  this  case  that  the  court  seta  forth 
numerous  cases  and  the  language  taken  therefrom  to  sustain 
its  opinion  in  the  Mimms  case,  supra,  and  for  the  sake  of 
brevity  we  are  not  citing  the  cases  enumerated  in  this 
opinion,  nor  or  the  excerpts  set  forth  in  the  opinion  of 
Judge  Zinn, 
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In  the  ease  of  Yosemite  Park  & Curry  Company 
v,  Johnson,  76  Pac.  (2d)  1191,  the  Supreme  Court  of 
California  upheld  a tax  Imposed  upon  retail  sales  to 
visitors  and  others  in  Yosemite  National  Park,  and 
reasoned,  as  will  be  noted  fin  the  opinion,  that  a private 
corporation  authorized  to  4o  business  in  the  state  could 
not  defeat  the  tax  because  jof  the  fact  that  they  were 
lessees  and  concessionaire^  in  Yosemite  Valley,  under 
a contract  with  the  Secretary  of  the  Interior.  This 
decision  is  based  upon  the  ^reasoning  of  the  same  court 
in  the  case  of  Standard  Oi^  Company  of  California  v. 

Johnson,  76  Pac.  (2d)  1184 j 

l 

In  view  of  the  reasoning  and  authorities  we 
are  of  the  opinion  that  the  Missouri  thletic  Commission 
would  have  the  unquestioned  right  to  license  professional 
performers,  managers,  seconds  and  referees,  and  would 
have  the  full  power  to  carry  out  and  put  into  effect 
all  of  the  powers  and  duties  placed  upon  the  Commission 
by  the  legislative  enactments  now  in  force  in  the  area 
comprising  fort  Leonard  Wood  and  further  have  the  right 
to  collect  off  of  all  professional  performances  a state 
tax  of  five  per  cent  on  all  admissions  charged,  unless 
such  tax  would  be  an  undue  burden  upon  the  Federal 
Government.  In  this  connection,  we  call  attention  to 
the  case  of  James  v.  Bravo  Contracting  Company,  supra, 
where  the  court  said  at  1,  c.  216: 


"The  tax  is  not  laid  upon  the  govern- 
ment, its  property,  or  officers* 
Dobbins  v«  Erie  County  Commissioners, 
16  Pet.  455,  449,  450,  10  L.-  Ed. 

1022. 
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"The  tax  is  not  laid  upon  an  Instrumentality 
of  the  government,  (cases  cited)  # * 
Respondent  ia  an  independent  contractor* 

The  tax  is  nondiscriminatory* 

"The  tax  Is  not  laid  upon  the  contract  of 
the  government,  (cases  cited)  * * * 

■»  -35-  -K-  -it-  4t  -if  * * 

The  application  of  the  principle  which 
denies  validity  to  such  a tax  has  re- 
quired the  observing  of  close  distinctions 
In  order  to  mainMn  the  essential  freedom 
of  government  In  performing  Its  f ■unctions, 
without  unduly  limiting  the  j taxing-  power 
which  Is  equally  essential  to  both  nation 
and  state  under  our  dual  system*  In 
Weston  v.  Charleston,  supra,  and  Pollock 
v.  Farmers'  Loan  & Trust  Co,,  supra,  taxes 
on  interest  from  government  securities 
were  held  to  be  laid  on  the  government's 
contract,  upon  the  pov/er  to  borrow  money, 
and  hence  were  invalid.  But  we  held  in 
’Will cut 3 v.  Bunn,  supra,  that  the  immunity 
from  taxation  does  not  extend  to  the 
profits  derived  by  their  owners  upon  the 
sale  of  government  bonds.  We  said  (id,, 
at  page  225  of  282  TJ.  S.,  51  S,  Ct.  125, 

127,  75  L.  Ed,  304,  71  A.  L,  R.  1260): 

'The  power  to  tax  is  ho  less  essential 
than  the  power  to  borrow  money,  and,  in 
preserving  the  latter,  It  Is  not  neces- 
sary to  cripple  i.  former  by  extending 
the  constitutional  exemption  of  taxation 
to  those  subjects  which  fall  within  the 
general  application  of  non-dlscriminatory 
laws,  and  where  no  direct  burden  is  laid 
upon  the  governmental  instrumentality, 
and  there  is  only-  a remote.  If  any,  in- 
fluence upon  the  exercise  of  the  functions 
of  government , » . " 
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In  the  instant  case  we  do  not  understand  the  situation 
to  be  that  the  United  States  Government  fs  entering  into 
contracts  with  performers  to  appear  at  Fort  Leonard  Wood, 
or  that  such  performers  are  procuring  their  full  compensa- 
tion from  the  Government,  but  we  understand  the  condition 
to  be  that  such  performers  come  within  the  camp  area  and 
put  on  the  entertainment  and  derive  their  compensation  from 
paid  admissions,  which  admissions  are  paid  by  the  men 
in  service  and  the  public,  who  may  be  permitted  to  go, 
by  the  officers  in  charge  of  said  area. 

It  may  be  argued,  as  was  argued  in  the  Western 
Union  Telegraph  Company  v.  Texas  case,  105  U.  S.  460, 

25  L.  Ed,  1067,  that  admissions  paid  by  the  United  States 
soldiers  should  be  exempt  from  State  Tax,  for  the  reason 
that  they  derive  their  monthly  compensation  from  the  Govern- 
ment, However,  if  this  contention  be  true,  then  why  would 
the  situation  not  present  Itself  that  each  man  in  uniform 
be  entitled  to  have  hi a purchases  exempt  from  State  taxes, 
at  any  place  in  the  State  of  Missouri,  wherein  he  purchased 
an  article*  This  contention  was  not  sustained  in  the  James 
case,  supra,  and  the  court  said,  at  1.  c,  218) : 


‘’The  question  of  the  taxability  of  a con- 
tractor upon  t^ie  fruits  of  his  services 
is  closely  analogous  to  that  of  the 
taxability  of  the  property  of  the  con- 
tractor which  is  used  in  performing  the 
services.  His  earnings  flow  from  his 
work;  hia  property  is  employed  in  se- 
curing them.  In  both  cases  the  taxes 
increase  the  cost  of  the  work  and 
diminish  his  profits.  # x " 

We  quote  further  from  the  opinion  in  the  James  case,  supra, 

as  follow s s 


n,It  may,  therefore,  be  considered  as 
settled  that  no  constitutional  Implica- 
tions prohibit  a Utate  tax  upon  the 
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property  of  an  agent  of  the  government 
merely  because  it  Is  the  property  of 
such  an  agent,  A contrary  doctrine 
would  grdatly  embarrass  the  States 
in  the  cctLleetlon  of  their  necessary 
revenue  v^ithout  any  corresponding 
advantag^  to  the  United  States,  A 
very  large  proportion  of  the  property 
within  tde  States  is  employed  in  exe- 
cution of  the  powers  of  the  government. 

It  belongs  to  governmental  agents,  and 
It  is  noi|  only  used,  but  it  is  necessary 
for  their  agencies.  United  States  mails, 
troops,  aind  munitions  of  war  are  carried 
upon  almost  every  railroad,  'Telegraph 
lines  ar^  employed  in  the  National  ser- 
vice, Scf  are  steamboats*  horses,  stage- 
coaches, -'foundries » ship-yards,  and 
multitudes  of  manufacturing  establish- 
ments, They  are  the  property  of 
natural  persons,  or  of  corporations, 
who  are  instruments  or  agents  of  the 
General  government,  and  they  are  the 
hands  by  .which  the  objects  of  the  govern- 
ment are  attained,  'ere  they  exempt  from 
liability  to  contribute  to  the  revenue 
of  the  States  it  is  manifest  the  State 
governmer  ts  would  be  paralyzed,  * *- 

M*It  is,  therefore*  manifest  that  exemp- 
tion of  ifederal  agencies  from  State  taxa- 
tion is  dependent,  not  upon  the  nature 
of  the  agents,  or  upon  the  mode  of  their 
constitution*  or  upon  the  fact  that  they 
are  agents,  but  upon  the  effect  of  the 
tax*  that  is,  upon  the  question  whether  the 
tax  does  in  truth  deprive  them  of  power 
to  serve  the  government  as  they  were  In- 
tended to  serve  it,  or  does  hinder  the 
efficient  exercise  of  their  power*  «■  #n 
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On  the  other  hand,  if  Congress  should  see  fit  to 
pass  an  act  of  law  providing  that  entertainment  for  the 
benefit  of  men  in  military  camps  was  an  incident  to 
National  Defense,,  and  also  set  up  machinery  wherein  the 
Government  directly  contracted  with  the  entertainers, 
no  doubt  a different  question  would,  be  presented  than 
the  one  before  us. 

Therefore*  in  the  light  of  the  reasoning  and 
Clauses  17  and  18,.  shpra,  we  are  of  the  opinion  that  the 
tax  of  5%  is  not  an  undue  burden  upon  the  Federal  Govern- 
ment, 


CONCLUSION. 


In  conclusion,  we  are  of  the  opinion  that  the  State 
of  Missouri,  not  having  given  up  any  of  its  rights  through 
the  State  Legislature,  as  it  may  do  undei’  Clause  17,  of 
Article  8,  Section  1,  of  the  United  States  Constitution, 
retains  each  and  every  right  to  supervise,  license  and 
tax  for  athletic  performances,  through  its  Athletic  Commission, 
public  performances  at  Fort  Leonard  hood*  Especially  in  view 
of  the  fact  that  the  Athletic  soraraission  is  dealing  with 
professional  performers  who  have  no  connection  with  the 
United  States  Government,  other  than  explained  in  this 
opinion. 

Secondly,  the  collection  of  five  per  cent  on  paid 
admissions  is  not  an  undue  burden  upon  the  Federal  Govern- 
ment, 


Respectfully  submitted, 

B.  RICHARDS  CREECH 

APPROVED:  Assistant  Attorney  General 


VANE  C,  THURLO 

(Actinfe)  Attorney  General 
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ARMORIES : ( 

NATIONAL  GUARDS: 
MUNICIPAL 
CORPORATIONS: 


The  State  has  power  to  purchases  or  lease 
armories.  Municipal  corporations  has  no 
right  in  absence  of  staute  to  sell 
armories  to  state. 


July  18,  1941, 


Capt,  Kyle  T.  Graham 
Adjutant  General’s  Office 
Jefferson  City,  Missouri 


Dear  Sir? 


FI  LED 

3 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows? 


” Enclosed  herewith  is  letter  dated  June 

26  from  Ewing,  Ewing  and  Ewing,  attorneys- 

at-law,  Nevada,  Missouri,  relative  to  the 

building  of  an  armory  in  that  city. 

* 

"Your  attention  is  invited  to  the  under- 
lined question  in  the  second  paragraph  of 
this  letter?  ’If,  after  the  structure 
was  completed,  assuming  that  the  structure 
was  satisfactory,  would  it  be  possible,  if 
the  ‘city  then  decided  to  do  so,  for  the 
city  to  convey  this  property  to  the  State 
of  Missouri  and  receive  what  would  have 
otherwise  been  paid  to  assist  in  the 
erection?1 

MIt  is  requested  that  you  render  this 
office  an  opinion  as  to  whether  or  not, 
under  the  statutes  of  Missouri,  a trans- 
action of  this  nature  would  be  legal *M 


There  are  two  questions  presented  in  your  request? 

(1)  Does  the  State  of  Missouri  have  the.  right 
to  purchase  an  armory? 


Capt*  Kyle  T,  Graham 


2~ 


July  18,  1941 


(2)  Does  a municipal  corporation  have 
the  right  to  sell  an  armory  to  the 
state? 


Article  V,  Section  7 of  the  Constitution  of  Missouri 
provides  as  follows t 


"The  Governor  shall  "be  commander- in- 
chief of  the  militia  of  this  State, 
except  when  they  shall  be  called  into 
service  of  the  United  States,  and  may 
call  out  the  same  to  execute  the  laws, 
suppress  insurrection  and  repel  inva- 
sion} but  he  need  not  command  in  person 
unless  directed  so  to  do  by  a resolu- 
tion of  the  General  Assembly*” 


Article  XIII,  Section  1 of  the  Constitution  of  Missouri 
provides* 


”A11  able-bodied  male  inhabitants  of 
this  State  between  the  ages  of  eighteen 
and  forty-five  years,  who  are  citizens 
of  the  United  States,  or  have  declared 
their  intention  to  become  such  citizens, 
shall  be  liable  to  military  duty  in  the 
militia  of  this  State*  Provided,  that 
no  person  who  is  religiously  scrupulous 
of  bearing  arms  can  be  compelled  to  do 
so,  but  may  be  compelled  to  pay  an 
equivalent  for  military  service  in  such 
manner  as  shall  be  prescribed  by  law,” 


Article  XIII,  Section  7 of  the  Missouri  Constitution 
reads* 


” The  General  Assembly  shall  provide  for 
the  safe-keeping  of  the  public  arms, 
military  records,  banners  and  relics  of 
the  State*” 
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From  these  provisions  of  our  organic  law  it  will  "be 
seen  that  that  instrument  recognizes  and  provides  for  the 
militia  as  a state  institution  of  which  the  chief  execu- 
tive of  the  state  is  made  the  commander- in-chief , and  it 
is  designated  therein  as  being  ”a  militia  of  the  state”, 
and  every  able-bodied  male  inhabitant  of  the  state  between 
the  ages  of  eighteen  and  forty-five,  who  are  citizens  of 
the  United  States,  or  who  have  declared  their  intention  to 
become  citizens  thereof  are  made  members  thereof*  The 
arms  with  which  they  are  equipped  are  recognized  as  being 
the  public  property  of  the  state* 

There  is  no  statute  which  specifically  gives  to  the 
state  the  right  to  purchase  or  lease  an  armory,  however* 
it  is  a well  recognized  principle  of  law  that  a state  may 
acquire  all  property  needed  by  it  in  its  governmental 
capacity*  State  ex  rel*  Davis  vs*  Green*  116  So*  66,  Guame 
vs*  City  of  Redlands,  73  Pac*  917,  In  re  Opinion  of  Justices, 
£34  Ala*  555,  176  So*  367. 

Furthermore,  this  power  of  the  state  to  purchase  or 
lease  armories  is  recognized  by  various  statutes  of  this 
state.  Section  15017  R.  S*  Mo.  1939  provides,  in  part* 


# The  military  council  shall  formu- 
2,S,£e  pILans  for  the  organization,  instruc- 
tion, " equlpnfent  and  maintenance  of  the 
military  forces  of  the  state,  provide  for 
encampment  and  all  other  field  and  armory 
instruction  and  make  allotments  of  funds 
and  supplies  appropriated  or  furnished 
for  the  support,  equipment  and  maintenance 
of  the  military  forces  of  the  state,  -*  •»  •:*” 


Section  15063,  R*  S,  Mo.  1939,  provides  as  follows* 


”A11  armories  owned  by  this  state  or  by 
any  organization  of  the  national  guard 
and  all  buildings  leased  by  the  state 
for  military  purposes  shall  be  exempt 
from  taxation  for  all  purposes  during 
the  period  of  such  ownership,” 
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Section  15Q64,  R.  S*  Mo.  1939,  reads j 


"Upon  the  application  of  all  posts  of 
the  grand  army  of  the  republic,  camps 
of  the  united  confederate  veterans, 
camps  of  the  united  Spanish  war  veterans 
and  of  other  societies  composed  of  vet* 
erans  of  any  war  in  which  the  forces  of 
this  state  have  participated,  the  officer 
in  charge  of  any  armory  owned  or  leased 
by  the  state  may  permit  the  use  of  such 
armory  for  the  meeting  of  such  veteran 
societies  without  charge  on  dates  when 
the  same  is  not  in  use  for  military 
purposes.” 


The  right  of  the  state  to  lease  a building  for  use  as 
an  armory  was  recognized  in  State  ex  rel*  vs.  Fleming,  275 
Mo.  509,  204  S«  W*  1085.  therefore,  we  believe  that  the 
State  of  Missouri  may  acquire,  by  purchase,  an  armory  for 
the  usq  of  the  national  guard  of  this  state* 

The  question  now  arises  whether  a city  may  sell  an 
armory  to  the  state.  For  the  purpose  of  this  opinion  we 
will  determine  whether  the  City  of  Nevada,  a city  of  the 
third  class,  has  a right ‘to  so  do.  However,  what  is  said 
herein  is  equally  applicable  to  all  other  cities  and  towns 
of  this  state. 

The  General  Assembly  has  specifically  given  to  all 
cities  and  towns  of  this  state  the  right  to  build  or  acquire 
armories  for  the  National  Guard  of  Missouri.  Section  7364, 
R.  S.  Mo.  1939,  provides* 


”A11  cities,  towns,  villages  and  counties 
in  this  state  are  hereby  given  power  and 
authority  to  build  or  acquire,  by  purchase, 
lease,  gift  or  otherwise,  suitable  armories, 
drill  halls  and  headquarters,  and  the  land 
necessary  therefor,  for  such  organizations 
of  the  national  guard  of  Missouri  as  may  be 
stationed  or  located  therein^  and  to  provide 
for  the  maintenance  and  repair  of  the  same.” 
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Section  7365,  R,  S*  Mo*  1939,  reads  as  follows! 


"In  case  any  organization  of  the  national 
guard  of  Missouri  now  or  hereafter  occu- 
pies any  armory,  drill  hall  or  headquarters 
not  owned  or  leased  hy  the  city,  town, 
village  or  county  wherein  it  is  located, 
such  city,  town,  village  or  county  Is 
hereby  given  power  and  authority  to  provide 
for  the  maintenance  and  repair  of  such 
armory,  drill  hall  or  headquarters a" 


These  statutes  have  been  held  constitutional  by  this 
department  In  an  opinion  rendered  to  Honorable  Lewis  M* 
Means,  Adjutant  General  of  Missouri,  May  31,  1940,  wherein 
It  Is  stated  that  the  acquiring  of  an  armory  by  a city  or 
town  is  for  public  purpose.  This  Is  the  rule  In  other 
jurisdictions  as  will  be  noted  In  Jordon  vs*  Duval,  68  Fla, 
48,  66  So*  298*  Pierce  County  vs.  Clausen,  95  Wash,  214, 
163  Pac*  744.  State  ex  rel.  111.  Armory ‘•Board  vs.  Kelly, 

16  N.  E.  (2d)  693.  See  also  46  A.  L.  R,  723,  as  was  said 
In  the  Clausen  case,  supra: 


» # The  mobilization  and  training  of 
a state  KIlitiA  may  be  a state  purpose, 
but  it  is  likewise  a public  purpose  to 
which  every  political  subdivision  of  the 
state  may  be  called  upon  to  contribute 
to  the  full  extent  of  its  power  and 
ability.  » 


While  a municipal  corporation  In  Missouri  may  legally 
acquire  an  armory,  it  does  not  necessarily  follow  that 
such  municipal  corporation  may  dispose  of  or  alienate  such 
armory  by  sale*  While  Sections  7364  and  7365,  supra,  gave 
all  cities  and  towns  the  right  to  acquire  an  armory,  there 
Is  no  provision  allowing  such  corporations  to  sell  the  same. 
The  only  right,  by  statute,  a city  has  to  dispose  of  Its 
property  is  that  given  in  Section  6865,  R.  S.  Mo,  1939,  in 
which  it  is  said  that  a city  of  the  third  class  in  this 
state  may  "purchase,  hold,  lease-  sell  or  otherwise  dispose 
of  any  property,  real  or  personal,  it  now  owns  or  may  here- 
after acquire;".  However,  such  right  given  in  general 
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terms  has  always  "been  held  to  mean  only  such  property  that 
Is  not  used  for  public  purpose  and  has  not  been  dedicated 
to  a public  use*  McQuillan  on  Municipal  Corporations, 

Volume  3,  Section  1242  and  cases  cited. 

The  general  rule  is  that  the  charter  or  legislative 
act  is  the  source  of  power  as  to  the  property  rights  of 
municipal  corporations,  and  that  when  silent  the  implied 
power  exists  to  acquire  and  alienate  property*  This  general 
rule  is  subject  to  the  qualification  stated  by  Mr,  Dillon* 
thus: 


MMunicipal  corporations  possess  the 
Incidental  or  implied  right  to  alienate 
or  dispose  of  the  property,  real  or 
personal*  of  the  corporation*  of  a 
private  nature*  unless  restrained  by 
charter  or  statute;  they  cannot,  of 
course,  dispose  of  property  of  a public 
nature,  in  violation  of  the  trusts  upon 
which  it  is  held,  and  they  cannot,  ex- 
cept under  valid  legislative  authority, 
dispose  of  the  public  squares,  streets* 
or  commons . * 3 Dillon,  Mun*  Corp* 

(5th  Ed,)  Section  991, f’ 


3 MoQuillin*  Mun,  Gdrp,  Section  1140,  states  the  same 
rule  and  says  this: 


"All  property  held  by  the  city  in  fee 
simple,  without  limitation  or  restric- 
tion as  to  its  alienation,  may  be  dis- 
posed of  by  the  city  at  any  time  before 
it  is  dedicated  to  public  use.  In 
other  words,  the  city  has  the  right  to 
sell  or  dispose  of  property,  real  or 
personal*  to  which  it  has  the  absolute 
title  and  which  is  not  affected  by  a 
public  truBt*  In  substantially  the  same 
manner  as  an  Individual  xml ess  restrain- 
ed by  statute  or  charter;  and,  this 
power  Is  an  incidental  power  inherent 
in  all  corporations,  public  or  private. 
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Thus,  land  held  by  the  city  In  full  use 
and  ownership—  e*  g.,  commons  acquired 
by  confirmation  under  act  of  Congress- 
may  be  sold  when  no  longer  needed  for 
public  use.  So  land  bought  for  a public 
purpose,  if  not  actually  so  used  cannot 
be  said  to  be  affected  by  a public  trust, 
and  hence  may  be  sold*” 


1 Devlin  on  Real  Estate  (3d  Ed.)  Section  348a,  recog- 
nizes the  same  doctrine,  and  says  that— 


"When  title  is  vested  in  a municipal 
corporation  by  deed,  without  limitation 
or  restriction  as  to  its  alienation, 
the  property  may  be  conveyed  at  any  time 
before  it  is  dedicated  to  a public  use.” 


While  at  common  law  a municipal  corporation  could, 
unless  restrained  by  its  charter,  dispose  of  its  lands  and 
other  property  Just  as  private  individuals  could,  in  this 
country  it  is  generally  held  that  a municipal  corporation 
has  no  implied  power  to  sell  property  which  is  devoted  to  a 
public  use,  but  property  of  which  the  public  use  has  ceased, 
or  which  has  never  been  devoted  to  any  public  use,  may  be 
sold  by  the  municipality t owning  it,  by  virtue  of  its  Implied 
power.  19  R.  C.  L.  773*:' 

These  rules  have  been  followed  in  Missouri,  State  ex 
rel.  City  of  Excelsior  Springs  vs*  Smith,  82  S.  W.  (2d)  37, 
Matthews  vs.  Alexandria,  68  Mo.  115, 

Under  the  facts  as  presented  In  the  instant  ease,  the 
City  of  Nevada,  in  acquiring  and  holding  the  armory,  would 
do  so  for  a public  purpose  and  public  use.  There  is  no 
statute  which  allows  such  cities  to  sell  the  armory.  Under 
the  common  law,  it  could  sell  only  if  the  property  has 
ceased  to  be  used  for  the  public  or  if  it  was  never  in  fact 
dedicated  to  the  public  for  its  use*  Neither  of  these  two 
situations  are  present  here.  The  only  case  that  we  can  find 
upon  this  subject  is  that  of  State  ex  rel,-  Parker  vs.  City 
of  Lawrence,  92  Pac.  (2d)  31,  cited  by  the  Supreme  Court 
of  Kansas  in  1939*  In  that  ease  the  City  of  Lawrence  voted 
a bond  issue  to  be  used  for  the  construction  of  a national 
guard  armory,  which  armory  was  to  he  leased  to  the  state. 

The  court  said,  at  1.  c.  32 s 
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■»  It  is  worthy  of  note  that  the 
statutes  quoted  give  the  cities  authority 
to  donate  an  armory  to  the  national  guard 
or  donate  the  use  of  land  or  buildings 
but  nowhere  do  these  sections  give  the 
city  the  right  to  furnish  the  armory  and 
charge  rent  for  it.  At  this  junction  it 
must  be  pointed  out  that  the  authority 
for  the  action  contemplated  by  the  city 
must  be  found  in  the  statutes.  We  are 
unable  to  find  such  authority.” 


We  believe  the  holding  in  the  above  case,  decided 
under  facts  identical  with  those  in  the  instant  case,  is 
applicable  herein. 

It  might  be  well  to  point  out  that  those  cases  which 
hold  that  a municipal  corporation  may  sell  property  which 
has  never  been  dedicated  to  public  purpose  and  use  are  not 
applicable  here  because  a city  can  only  tax  for  a public 
purpose,  and  if  they  built  an  armory  and  paid  for  it  with 
tax  money,  while  at  the  time  they  had  no- intention  to  use 
it  for  a public  property,  it  would  be  a fraud  upon  the 
taxpayer  and  would  be  illegal  and  void. 

Therefore,  before  a city  may  sell  an  armory,  it  will 
be  necessary  that  the  General  Assembly  pass  a statute  giv- 
ing to  them  such  right,  ‘This  opinion  is  written  upon  the 
law  as  it  is  in  Missouri  at  the  present  time.  However, 
we  point  out  that  if  the  state  would  wish  to  acquire  an 
armory,  an  appropriation  would  have  to  be  made  by  the 
General  Assembly  and  we  believe  that  it  would  be  an  easy 
matter  to  have  the  General  Assembly  at  the  same  time  enact 
a statute  allowing  cities  to  sell  armories  which  they  had 
theretofore  acquired. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  State  of  Missouri  may  purchase  or  lease  armories  for 
the  use  of  the  national  guard  of  Missouri,  It  Is  further 
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the  opinion  of  tills  department,  that  cities  and  towns  who 
have  acquired  armories  may  not  sell  such  armories  to  the 
state  in  absence  of  a statute  specifically  allowing  such  a 
sale* 


Respectfully  submitted, 

ARTHUR  O’KEEFE 
Assistant  Attorney  General 


APPROVED : 


VAllE  C.  tflfUT&O 
(Acting)  Attorney-General 
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TAXATION  AND  REVENUE:  The  items  of  cost  which  should  be 

included  in  the  publication  for 
sale. 


August  18,  1941 


Honorable  Chas.  8.  Greenwood 
Prosecutin  Attorney 
Livingston  County 
Chillicothe , Missouri 

Dear  Mr*  Greenwood: 


'Je  desire  to  acknowledge  your  request  of  August 
12,  1941,  for  an  opinion,  which  is  as  follows: 


,iri'he  County  Treasurer  and  Ex  Officio  Collector 
has  been  making  his  list  of  delinquent  lands  for 
publication  under  the  done s-Munger  Tax  Law,  and 
is  desirous  of  having  an  opinion  as  to  what 
items  of  expense  should  be  included  in  the  publi- 
cation. 


’’Section  11126  Is  the  provision  that  pro- 
vides for  the  publication  of  the  delinquent 
lands  list*  It  provides  that  the’ .published 
list  is  to  state  in  the  aggregate , the  amount 
of  taxes*  interest,  and  cost  due  thereon,  each 
year  separately  stated  and  further  provides 
that  the  cost  of  publication  not  exceeding  $1*00 
for  description  shall  be  taxed  as  part  of  the 
cost  of  sale* 

” Paction  11133  provides  that  the  collector 
shall  collect  from  the  purchaser  50^  on  the  cer- 
tificate of  purchase* 

’’Section  11151  provides  that  the  collector 
Shall  get  $1.L>0  for  making  the  collector’s  deed 
to  tne  purchaser  and  Section  11159  provides 
that  the  c.lork  for  the  County  Court  shall  get 
25d  f : r clerking  blic  sale  and  provides  it  shall 
be  paid  by  the  purchaser* 
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■ M Section  .11150  .provides  that  the  purchaser 
shall  pay  to  tne  collector  tlie  recording  fee 
and  shall  bo  included  in  the  cost  of  sale. 

"The  main  question  to  be  determined  is 
whether  these  items  that  I have  mentioned  in 
Sections  11133,  11151,  11139,  and  11150,  should 
be  included  in  the  advertisement  as  part  of  the 
coat,  as  provided  for  by  Section  11126* 

”1* would  like  to  have  an  immediate  response 
to  this,  as  the  collector  is  making  out  his  de~ 
lincuent  lists  for  the  newspaper." 

Section  11120  Revised  Statutes,  1939,  is  in 
part  as  follows: 

"And  it  shall  only  be  necessary  in  the  printed 
and  published  list  to  state  in  the  aggregate 
the  amount  of  taxes,  penalty,  interest  and  cost 
due  thereon,  each  year  separately  stated,  * * *« 

oection  11135  Revised  Statutes,  1939,  provides 
in  part  as  follows: 

"For  each  certificate  of  purchase ■ issued*  in- 
cluding the  recording  of  the  same,  the  county 
collector  shall  be  entitled  to  receive  and  re- 
tain a fee  of  fifty  cents,  to  be  paid  by  the 
purchaser  and  treated  as  a part  of  the  cost  of 
the  sale,  and  so  noted  on  the  certificate*  ' 

For  noting  any  assignment  of  any  certificate 
the  county  collector  shall  be  entitled  to  a 
fee  of  twenty-five  cents,  to  be  paid  by  the  • 
person  requesting  such  recital  of  assignment  * 
and  which  shall  not  be  treated  as  a part  of 
the  cost  of  the  sale," 

The  purchaser  must,  therefore,  pay  fifty  cents 
for  the  issuance  of  the  certificate  of  purchase,  and  the 
reccrdln  of  the  same  h although  it  must  be  treated  as  a 
part  of  the  cost  of  the  sale  and  noted  on  the  certificate 
as  such* 
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Under  such' a circumstance  the  holder  of  a cer- 
tificate of  purchase,  would  in  case  of  redemption  have 
the  right  to  recover  from  the  redemptioner  such  suras. 

Under  the  provisions  of  Section  11139  Revised 
Statutes,  1939,  the  county  court  cleric  or  his  deputy  shall 
act  as  clerk  of  the  sale,  and  enter  the  same  of  record  in 
the  manner  provided  therein.  For  such  services  ho  shall 
receive  twenty-five  cents  for  each  tract  or  lot  sold, 

Such  fee  shall  include  entry  or  recital  of  the  redemption 
on  such  record.  The  fee  is  to  he  paid  by  the  purchaser, 
and  to  become  part  of  the  cost  of  sale*.  Such.  transaction 
shall  be  noted  on  the  record  of  the  county  clerk. 

Section  11150  Revised  Statutes,  1939,  relates  to 
the  execution  of  the  deed,  and  a fee  for  tho ■ recording 
thereof,  which  must  be  p id  by  tlxe  purchaser,  and  included 
in  the  cost  of  3ale. 

Section  11151  Revised  Statutes,  1939,  provides 
under  certain  circumstances  that  tin  clerk  shall  moke  a 
collector’s  deed  for  which  he  shall  receive  a fee  of 
pi, 50.  Ho  provision  is  made  that  such  sum  shall  be  treated 
as  costs. 

Section  11145  Revised  Statutes , 1939,  is  in  part 
as  follows: 

"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes , or  any  other  persons  having  an 
interest  therein , may  redeem  the  same  at  any 
tire  during  the  two  years  next  ensuing,  in  the 
following  manner:  Si  paying  to  the  county 
collector , for  the  use  of  the  purchaser V Ills 
hei r s or"" assigns,  the  full  sum  of  the  purchase 
money  named  In  his  certificate  of  purchase  and 
all  the  costs  of  the  sale  * (tinder scor- 
ing our  Si 

Therefore,  in  event  the  property  is  redeemed*  khe 
redemptioner  must  pay  such  cost  including  the  publication. 

Section  11129  Revised  Statutes,  1939,  is  as  fol- 


lows 
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"If  at  the  first  offering  of  sale  of  any 
tract  of  land  or  lot  under  the  provisions  of 
this  lav;  no  person  shall  bid  therefor  a sum 
equal  to  tho  dolITv  uo;:t  tare  s~rblio  re  on  with  inter- 
est, penalty  and  costsT  then  ’the  clerk  of1  the 
sale  shall  note  ouch  fact  in  his  record  of  sale 
and,  the  county  collector  shall  note  a recital 
thereof  in  his  record  containing  the  list  of 
delinquent  lands  and  lots,  and  said  tracts  of 
land  or  lots  shall  be  again  offered  for  sale, 
at  the  next  sale  of  delinquent  lands  end  lots 
as  in  this  law  provided,  if  such  lands  or  lots 


be  at  such  time  delinquent*  If  at  the  second 
offering  for  sail  no  person  shall  bid  therefor  . 
a sum  equal  to  the  then  delinquent  tares  thereon 
with  interest  * penalty  and  costs,  then  the 
clerk  of  tin.  sale  shall  note  3uch  fact  upon  his 
record  of  tho  solo,  and  the  county  collector  ■ 


shall  enter  a recital  of  such  fact  in  his 
record  book  containing,  tho  list  of  delinquent 
lands  and  lots,*":  (Underscoring  ours*) 


Section  11130*  Revised  Statutes,  1939,  is  in 
part  as  follows: 


"the never  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  delinquent 
taxes  , interest,*;  penalty  .hud  costs  by  the  coir 
lector  of  the  proper  county  for  any  two  succes- 
sive years  and  nb  person  shall  have  bid  there-?  •' 
for  a sum  equal  to  tho  delinquent  taxes  thereon,* 
interest, * penalty  and  costs  provided  by  lav/* 
then  such  county  collector  shall  at  the  next 
regular  tax  sale  of  lands?  for  delinquent  taxes,* 
sell  sumo  to  the;  highest  bidder,*  and  there  shall 
be  no  period  of  redemption  from  such  sales* " 

The  right  to  costs  is  dependent  on  statutory 
provision,.  St.  Louis  v,*  Ueintz  18  8*  v7*  30*  107  Mo,: 
611, * 615;  State 'ex : rel*  Clarke  v*  ilder  94  8*  W* 

499,*  197  Mo, a 27*  32, * 


Hon.  Ciias 
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The  statute  relating  to  the  allowance  and  col- 
lection of  costs  must  ho  strictly  construed.  Van  Trump 
v.  Sanneman  187  8.  W.  124, 


CONCLUBIOli. 


'Tierefore , in  view  of  such  statutes,  it  is 
clearly  the  intention  of  the  Legislature  thet  advertise- 
ment of  .published  lists  of  lots  and  lands  shall  state  in 
the  aggregate  the  amount  of  takes,  penalty.  Interest  and 
cost  due  thereon. 

Respectfully  submitted, 


AKTIOVLD: 


3.  V.  M2DLIHG 

Assistant  Attorney  General 


TftBB  c.  TTiOhLb 

(Acting)  Attorney  General 


3 VI. '/me 


OFFICERS:  Circuit  clerk  in  a county  of  less  than  50,000 

population  may  purchase  his  own  supplies  within 
his  budget. 


December  23,  1941 


Honorable  Charles  S*  Greenwood 
Prosecuting  Attorney 
Livingston  County 
Chlllicothe,  Missoiiri 

Dear  Sir : 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  December  1,  1941,  which  is  as  follows s 


"I  would  appreciate  receiving  an  opinion 
from  your  office  concerning  the  proper 
application  of  the  County  Budget  law  as 
applied  to  oertaln  acts  of  our  County 
Court  and  other  County  officers. 

"Our  County  Court  has  taken  the  position 
that  the  purchase  of. all  supplies,  printed 
forms  and  record  hooks  should  be  made  by 
them  and  that  procedure  has  been  followed 
in  each  office  in  the  county  with  the 
exception  of  the  Circuit  Clerk  and  Ex  Of- 
ifclo  Recorder  of  Deeds.  In  other  words, 
the  procedure  has  been  to  submit  a req- 
uisition to  the  County  Court  and  they  them- 
selves contact  the  supplier  and  purchase 
the  material  requested  except  as  stated 
above  in  the  case  of  the  Circuit  Clerk 
and  Ex  Officio  Recorder  of  Deeds,  The 
Circuit  Clerk  feeling  that  under  the  bud- 
get law  and  other  provisions  of  the 
statutes  his  office  Is  entitled  to  make 
its  own  purchases  of  such  office  sup- 
plies and  particularly  record  books  and 
requesting  the  supplier  to  bill  the  County 
Court  direct.  At  the  present  time,  there 
are  a number  of  accounts  representing  record 
books  and  other  printed  r quirements  which 
have  been  furnished  the  Circuit  Clerk  upon 
his  order  and  which  accounts  have  been  re- 
fused payment  by  the  County  Court  on  the 
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theory  that  such  purchases  should  have 
been  made  by  the  County  Court. 

"‘■*\he  Circuit  C3e  rk  contends  that  under 
Section  13291  and  1336,  he  has  the  au- 
thority to  purchase  such  supplies  for 
his  office.  It  is  also  contended  that 
the  purchase  of  supplies  of  this  char- 
acter is  not  a matter  of  * county  business* 
as  within  the  meaning  of  Article  6,  Sec- 
tion 36,  of  the  Constitution  of  the  State 
of  Missouri. 

"Specifically  the  points  at  issue  are: 

"First,  does  the  County  Court  under  the 
County  Budget  law  in  counties  of  pop- 
ulation less  than  50,000  have  the  au- 
thority to  require  that  all  purchases  of 
supplies  be  made  through  the  County  Court 
and  by  the  County  Court,  particularly  sup- 
plies used  by  the  Circuit  Clerk  and  Recorder 
of  Deeds? 

"Second,  does  the  County  Court  have  the 
authority  to  require  any  county  office  to 
make  Its  purchases  through  the  County  Court? 

"ri'hird,  can  the  County  Court  successfully 
resist  the  suit  to  compel  payment  of  the 
accounts  Incurred  by  the  Circuit  Clerk 
for  the  supplies  mentioned  above? 

"The  Circuit  Clerk  by  these  purchases 
has  not  exceeded  his  budget  allowances. 

"An  early  opinion  in  this  respect  will 
be  greatly  appreciated," 

Section  13291,  R.  S.  Missouri  1939,  provides  as  fol- 
lows: 

"Sec.  13291.  Office  supplies— duties 
relating  to. --Each  clerk  shall  preserve 
the  seal  and  other  property  belonging 
to  his  office,  and  shall  provide  and 


Horn  Charles  S,  Greenwood 


-3- 


Dec  ember  23,  1941 


preserve  suitable  books,  stationery 
and  furniture  for  his  office,  and 
keep  a correct  account  thereof*  and 
each  court  shall  audit  such  accounts, 
and  allow  such  as  shall  be  reasonable* 
but  no  article  charged  on  any  such  ac- 
count shall  be  allowed  unless  it  prop- 
erly comes  within  the  description  of 
those  expressly  named,  except  for  fuel 
furnished  for  such  office,  for  whieh 
the  court  shall  make  a reasonable  al- 
lowance. " 

Section  13186,  R.  S.  Missouri  1939,  provides  as  al- 
lows: 

"Sec.  13186.  County  court  to  settle 
accounts  of  recorder.— It  shall  be  the 
duty  of  the  county  court  to  audit  and 
settle  the  accounts  of  recorders  for 
books  purchased  for  the  use  of  their 
offices,  and  allow,  in  their  discretion, 
such  sums  as  shall  be  reasonable,  to  be 
paid  out  of  the  county  treasury." 

The  Missouri  Courts  have  held,  prior  to  the  adoption 
of  the  County  Budget  Law,  that  a circuit  clerk  can  legally 
provide  supplies,  3uch  as  a judgment  docket,  for  his  office 
with  the  approval  of  the  circuit  court  and  that  the  county 
is  liable  for  said  expense,  if  reasonable  and  covered  by  the 
statute.  See  Maupln  v.  Franklin  County,  67  Mo.  327 j St, 

Louis  County  v.  Ruland,  5 Mo*  269 ; State  ex  rel.  Goldsby 
v.  County-  Court  of  Livingston  County,  51  Mo,  557.  In  the 
case  of  Smalley  v.  Dent  County,  177  S.  W,  620,  it  was  held 
that  a circuit  clerk  and  ex  officio  recorder  of  deeds  in 
said  county  could  legally  provide  for  a telephone,  without 
the  approval  of  the  county  court,  under  the  provisions  of 
Sections  13291,  13148,  13149  and  13176,  R,  S.  Missouri  1939, 
In  the  case  of  Ewing  v.  Vernon  County,  216  Mo,  681,  116  S.  W. 
518,  the  court  held  that  if  the  county  court  did  not  employ 
a janitor  for  the  recorder  that  he  could  provide  a janitor 
himself  and  compel  county  to  pay  reasonable  compensation 
therefor. 

The  County  Budget  Law  was  passed  by  the  Legislature 
in  1933  and  provides  for  the  classification  of  county  expendl 
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tures for  the  current  year  and  for  the  filing  with  the 
county  clerk,  of  estimates  on  the  15th  day  of  January  of 
each  year  by  every  officer  claiming  any  payment  for  salary 
or  supplies  for  that  year,  same  to  be  approved  by  the  coun- 
ty court  and  go  into  the  yearly  budget. 

It  is  our  understanding  that  the  Circuit  Clerk  and 
Ex  Officio  Recorder  of  Deeds  of  Livingston  County  duly  filed 
approved  estimates  of  supplies  needed  which  were  then  ap- 
proved by  the  County  Gourt  at  the  February  Term  as  his  bud- 
get allowances  for  the  year. 

According  to  the  terms  of  Section  10918,  R,  S,  Mis- 
souri 1939,  and  the  following  Sections  10923  to  10933,  in- 
clusive, of  the  County  Budget  Law,  apply  to  counties  of  over 
50,000  population.  Section  10931,  supra,  includes  special 
provisions  that  the  county  court  cannot  change  the  budget 
estimates  of  the  circuit  court 8 and  circuit  clerks  in  the 
larger  counties.  In  the  case  of  Graves  v,  Purcell,  et  al*, 
337  Mo,  574,  85  S.  W.  (2d)  543,  said  Section  10931,  was 
held  constitutional  and  not  in  conflict  with  Section  36  of 
Article  VI  of  the  Missouri  State  Constitution  which  provides 
that  the  county  court  shall  have  jurisdiction  to  transact 
all  county  business.  In  that  case  the  court  saidj 

"We  do  not  think  that  the  section  of 
the  act  here  complained  of  grants  to 
the  circuit  court  or  to  the  circuit 
clerk  any  power  to  expend  money,  but 
merely  provides  for  the  payment  to 
the  court  and  Its  clerk  of  such  expendi- 
• tures  as  under  existing  law  the  court 
and  Its  clerk  may  be  entitled  to  make 
and  which  are  chargeable  to  the  county* 

As  the  circuit  clerk  Is  the  ministerial 
officer  of  the  circuit  court,  the 
expenses  of  both  may  properly  be  regarded 
as  expenses  of  the  circuit  court.  With- 
in the  confines  of  constitutional  limi- 
tations, It  was  open  to  the  Legislature 
to  determine  the  policy  to  be  followed 
In  defining  the  s cope  of  county  budgetary 
control  and  procedure.  It  was  certainly 
within  the  power  and  province  of  the  Legis- 
lature to  provide  that  in  the  matter  of 
Its  lawful  expenditures  the  circuit  court 
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should  be  free  from  the  control  of  the 
county  court.  We  need  hardly  add  that 
the  duties  performed  by  the  circuit 
court  and  the  circuit  clerk  do  not 
constitute  * county  business’  within 
the  meaning  of  section  36  of  article  6 
of  the  Constitution,  State  ex  rel.  v, 

Ieml,  242  Mo,  293,  146  S.  W,  799;  Lit- 
tle River  Drainage  District  v*  Lassater, 

326  Mo.  493,  loc.  cit.  601,  29  S,  W. 

(2d)  716* n (See  also  State  ex  rel.  Hill 
v.  Thatcher,  94  S.  W*  (2d)  1053.)  Con- 
sult Traub  v.  Buchanan  County*  341  Mo. 

727,  108  S.  W,  (2d)  340  and  Carter-Waters 
Corporation  v.  Buchanan  County,  129  S.  W. 

(2d)  914, 

Section  10931,  supra,  does  not  apply  to  Livingston 
County,  but  the  fact  remains  that  the  budget  estimate  of  the 
Circuit  Clerk  and  Ex-Officio  Recorder  of  Deeds  was  not 
altered  by  the  County  Court  but  approved  by  them.  The  case 
of  Missouri-Kansas  Chemical  Corporation  v.  New  Madrid  County, 

346  Mo.  1167  held  against  recovery  from  county  for  sheriff’s 
purchase  of  disinfectant  for  county  Jail  but  the  ruling  was 
based  upon  the  fact  that  the  attempted  expenditure  exceeded 
the  sheriff’s  budget  allowance.  See  also  the  case  of  Buchanan 
v.  Ralls  County,  283  Mo.  10,  222  S.  W.  1002,  and  Harkreader  v. 
Vernon  County,  216  Mo,.>l*  c*  693,  116  S.  W.  523j  also  the  late 
case  of  Rinehart  v,  Howell  County,  153  S.  W.  (2d)  381, 

In  view  of  the  foregoing  statutes  and  court  decisions, 
we  believ.e  that  a circuit  clerk  and  ex-officio  recorder  of  deeds 
has  authority  to  make  necessary  purchases  of  supplies  for  his 
office  not  inconsistent  with  the  statutory  authorizations  and 
within  the  limits  of  his  budget  allowances.  There  is  no  statu- 
tory provision  providing  that  the  county  court  shall  be  a pur- 
chasing agent  for  the  county  officers. 

We  are  enclosing  copy  of  an  opinion  rendered  by  this 
office  to  the  Honorable  Gus  James,  Clerk  of  the  County  Court, 
Bollinger  Gounty,  Zalma,  Missouri,  dated  May  9,  1941,  which 
holds  that  the  county  courts  do  not  have  exclusive  control 
over  the  purchase  of  incidental  estpenses  or  supplies  for  the 
proper  conduct  of  a county  office.- 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  the  Circuit  Clerk  and  Ex-Officio  Recorder  of  Deeds  of 
Livingston  County,  a county  of  less  than  50,000  population, 
has  authority  to  purchase  supplies  for  his  office  not  in 
excess  of  his  budget  allowances  and  within  the  limits  of 
the  statutory  provisions  relative  thereto,  and  that  the 
County  Court  could  not  successfully  resist  suit  to  compel 
payment  of  accounts  for  such  supplies  lawfully  incurred  by 
the  Circuit  Clerk  and  Ex-Officio  Recorder  of  Deeds* 

Respectfully  submitted 


W.  J,  BURKE 

Assistant  Attorney  General 


APPROVED* 


VANE  C7  THURL6  ' 

(Acting)  Attorney  General 
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CITY  OF  THIRD  CLASS: 


Has  power  as  ex  officio 
constable  to  serve  warrants 
in  other  counties. 


January  30,  1941 


Mr,  Leo  J.  Harned 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  January  27,  1941,  asking  for  an  opinion  upon  the  fol- 
1 owing  que s ti ons : 

”1*  Can  the  Constable  or  Chief  of  Police,  who 
is  ex  oificio  constable  in  a third  class 
city  make  an  arrest  under  a state  warrant 
issued  by  the  Police  Judge  sitting  as  the 
ex  officio  Justice  of  the  Peace  in  a county 
other  than  that  in  which  the  city  is  loca- 
ted? 

2*  Where  a prisoner  is  arrested  in  another 

county  is  the  Chief  of  Police  who  is  ex  of- 
ficio Constable  of  a city  of  the  third 
class  or  the  'Constable  of  the  township  in 
which  the  third  class  city  is  located  em- 
powered under  a warrant  issued  by  the  .Police 
Judge ' sitting  as  ox  officio  Justice  of  Peace 
to  get  and  return  the-  prisoner  where  he  has 
been  arrested  by  officials  in  another 
county  or  is  this  the  duty  of  the  sheriff 
of  the  county  in  which  said  city  and  town- 
ship is  located?” 

In  addition  to  the  opinion  furnished  you  here- 
with upon  these  two  questions*  we  are  also  enclosing  a 
copy  of  an  opinion  written  by  Win,  Orr  Sawyers,  Assistant 
Attorney-General,  to  Honorable  Ernest  Binnicker,  As- 
sistant Prosecuting  Attorney,  Buchanan  County,  under  date 
of  March  16*  1937,  tree  ting  generally  of  the  power  of 
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constables  and  sheriffs  to  serve  warrants  in  counties 
other  than  the  counties  in  which  the  warrants  were  is- 
sued. 

The  determination  of  your  questions  requires 
consideration  of  several  sections  of  the  statutes.  Sec- 
tion 6766  R.  3.  Mo.  1929,  provides  as  follows: 

"The  police  judge  shall  be  ex  officio  a 
justice  of  the  peace  within  the  llmi  t s'  oft  he 
city,  with  jurisdiction  as  to  crimes  and  mis- 
demeanors, but  shall  have  no  jurisdiction  to  ■ 
hear  or  determine  eivil  matters.  The  marshal, 
or  in  his  absence  the  assistant  marshal  or  any 
regular  policeman,  shall  be  ex  officio  a con- 
stable to  wait  upon  the  police  judge  when  act- 
ing as  a justice  of  the  peace," 

The  following  definitions  of  "ex  officio"  are 
taken  from  Words  and  Phrases,  Permanent  Edition,  Volume 
15,  page  658: 

"The  term  ’ex  officio*  denotes  by  virtue 
of  the  office.  King  v.  Physicians*  Casualty 
Ass'n  of  America,  150  E.  W.  1010,  1011,  97 
Neb.  637." 

"A  finding  in  an  action  against  an  of- 
ficial and  the  surety  on  his  bond  for  a 
defalcation  as  assessor  that  the  official 
collected  money  *as  assessor*  or  as  'ex  officio 
assessor*  is  of  the  same  iegal  import,  the 
charter  of  the  city  under  which  the  officer 
acted  declaring  that  the  auditor  shall  be  ’ex 
officio  assessor* , and  whether  he  styles  himself 
J auditor  and  assessor*  or  ’auditor  and  ex  of- 
ficio assessor*  is  immaterial.  He  is  none 
the  less  assessor  because  he  is  only  ’ex  of- 
ficio assessor,’  and  being  styled  in  the  bond 
both  ’auditor  and  ex  officio  assessor*  is  the 
same  in  legal  effect  as  styled  both  ’auditor 
and  assessor.'  City  of  Oakland  v.  Snow,  78  P. 

1060,  1064,  145  Cal.  419." 

In  the  case  of  State  v.  Chappell,  179  Mo.  324, 
the  Supreme  Court  in  discussing  Section  5798  R.  S.  Mo. 
1899,  which  vlb  the  same  as  Section  6766  R.  S.  Mo.  1929, 
at  1.  c.  333,  said: 
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"It  is  insisted  that  this  was  error,  for  the 
reason,  it  is  asserted,  that  the  police  judge 
had  no  jurisdiction  of  the  case.  To  this  in- 
sistence we  can  not  give  our  consent.  Sec- 
tion 5798,  Revised  Statutes  1899,  clearly  con- 
fers jurisdiction  upon  the  court  presided  over 
by  the  police  judge.  It  provides:  ’The  police 
judge  shall  he  ex  officio  a justice  of  the 
peace  within  the  limits  of  the  city,  with 
jurisdiction  as  to  crimes  and  misdemeanors, 
but  shall  have  no  jurisdiction  to  hear  or  deter- 
mine civil  matters.  Th  marshall,  or  in  his 
absence  the  assistant  marshal^  or  any  regular 
policeman,  shall  be  ex  officio  a constable  to 
wait  upon  the  police"“Judge  when  acting  as  a jus- 
tice of  the  peace.’ 

"The  police  judge  had  jurisdiction  of  the 
subject-matter  (which  was  petit  larceny)  by  vir- 
tue of  the  terms  of  the  statute.  He'  also  had 
jurisdiction  of  the  person  of  the  defendant." 

Following  the  above  definition  and  the  case  of 
State  v.  Chappell,  supra,  the  police  judge  and  the  city 
marshal/  would  be  justice  of  the  peace  and  constable 
respectively  for  the  city,  with  jurisdiction  conferred  by 
Section  6766,  although  called  such  officers  ex  officio. 

Section  11756  R . S*  Mo.  1929,  pertaining  to 
constables  provides  as  follows: 

"Constables  may  serve  warrants,  writs  of 
attachments,  subpoenas  and  all  other  process, 
both  civil  and  criminal,  and  exercise  all  other 
authority  conferred  upon  them  by  law  throughout 
their  respective  counties*" 

Section  3481  T-;*  3.  Mo.  1929,  provides’ for  the 
issuance  of  warrants  in  justice  of  the  peace  courts  in  mis 
demeanor  oases.  This  section  Is  as  follows: 

"Upon  the  filing  of  a complaint  before  a 
justice  of  the  peace,  verified  by  the  oath  or 
affirmation  of  a person  competent  to  testify 
against  the  acoused,  if  the  justice  be  satisfied 
that  the  accused  is  not  likely  to  try  to  escape 
or  evade  prosecution  for  the  offense  alleged* 
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It  shall  he  hie  duty  to  forthwith  forward  such 
complaint  to  the  prosecuting  attorney;  and  it 
shall  he  the  duty  of  the  complainant  to  forth- 
with inform  the  prosecuting  attorney  what  facts 
can  he  proved  against  the  accused,  and  by  what 
witnesses,  and  the  residence  of  sufch  witnesses; 
and  if,  after  investigation  of  such  facts,  the 
prosecuting  attorney  he  satisfied  that  an  of- 
fense has  beer:  committed,  and  that  a case  against 
the  accused  can  he  made,  it  shall  he  his  duty 
to  immediately  file  his  information  before  the 
justice  taking  the  complaint,  and  give  to  said 
justice  a list  of  the  witnes  es  to  he  subpoenaed 
on  the  part  of  the  state;  and  upon  the  filing 
of  the  information  by  the  proseouting  attorney, 
s herein  provided,  with  the  justice  of  the 
peace,  or  upon  the  filing  of'  an  information  by 
the  prosecuting  attorney  upon  his  own  informa- 
tion and  belief,  without  complaint  of  a private 
individual  having  previously  been  filed,  it  shall 
be  the  duty  of  the  justice  to  forthwith  issue 
a warrant  for  the  arrest  of  the  defendant, 
directed  to  the  sheriff  of  the  county  or  con- 
stable of  the  township,  or,  if  no  such  officer 
is  at  hand,  then  to  some  competent  person  who 
shall  be  specially  deputed  by  the  justice  to 
execute  the  same,  by  written  indorsement  to 
that  effect  on  such  warrant.” 

Section  3467  R.  S.  Mo.  1929,  provides  for  the  is 
suance  of  warrants  by  the  justice  of  the  peace  upon  felony 
complaints,  and  is  as  follows: 

."Whenever  complaint  shall  be  made,  in 
writing  and  upon  oath,  to  any  magistrate  here- 
inbefore mentioned,  setting  forth  that  a fel- 
ony has  been  committed,  and  the  name  of  the 
person  accused  thereof,  it  shall  be  the  duty 
of  such  magistrate  to  issue  a warrant  recit- 
ing the  accusation,  and  commanding  the  officer 
to  whom  it  shall  be  directed  forthwith  to  take 
the  accused  and  bring  him  before  such  magistrate, 
to  be  dealt  with  according  to  law." 

Section  3469  R.  S.  Mo.  1929,  provides  as  fol- 
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"Warrants  issued  by  any  judge  of  the  supreme 
or  circuit  or  criminal  court  of  any  county  may 
be  executed  in  any  part  of  this  state;  and 
warrants  issued  by  any  other  magistrate  may  be 
executed  in  any  part  of  the  county  within  which 
he  is  such  officer,,  and  not  elsewhere,  unless 
indorsed  in  the  manner  directed  in  the 
next  section." 

And  Section  3470  provides  as  follows: 

"If  the  person  against  whom  any  warrant 
granted  by  a judge  of  the  county  court,  jus- 
tice of  the  peace,  mayor  or  chief  officer  of 
a city  or  town  shall  be  issued,  escape  or  be 
in  any  other  county,  it  shall  be  the  duty  of 
any  magistrate  authorized  to  issue  a warrant 
in  the  county  in  which  such  offender  may  be  or 
is  suspected  to  be,  on  proof  of  the  handwrit- 
ing of  the  magistrate  issuing  the  warrant  to 
indorse  his  name  thereon,  ana  thereupon  the 
offender  may  be  arrested  in  such  county  by  the 
officer  bringing  such  warrant,  or  any  officer 
within  the  county  within  which  the* warrant  is 
so  indorsed;  and  any  such  warrant  may  be  ex- 
ecuted in  any  county  within  this  state  by  the 
officer  to  whom  it  is  directed,  if  the  cleric 
of  the  county  court  of  the  county  in  which  the 
warrant  was  issued. shall  indorse  upon  or  annex 
to  the  warrant  his  certificate,  with  the  seal 
of  said  court  affixed  thereto,  that  the  of- 
ficer who  issued  such  warrant  was  at  the  time 
an  acting  officer  fully  authorized  to  issue  the 
‘ same,  and  that  his  signature  thereto  is  genuine;" 

In  the  case  of  State  v.  Dooley,  121  Mo*  591;  the 
right  of  a constable  to  serve  a warrant  in  a county  other 
than  that  in  which  it  was  issued,  when  the  warrant  is 
properly  endorsed  or  certified  in  accordance  with  the 
provisions  of  what  is  now  Section  3470,  and  recognized 
at  page  603,  the  Supreme  Court  said: 

"The  warrant  was  not  in  evidence,  but  it  would 
seem  plain  that  neither  Bennett  nor  Evans*  al- 
though officers  of  Lafayette  county,  had  any 
right  to  serve  a warrant  in  Saline  county,  un- 
less it  was  indorsed  by  a magistrate  of  Saline 
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county  or  by  the  county  clerk  of  Lafayette  county, 
as  provided  by  section  4024,  Revised  Statutes, 

1889,  and  the  warrant  against  Price,  though 
properly  indorsed,  would  not  have  justified 
them  in  taking  the  horses  from  the  possession 
of  defendants,  if  the  latter  were  in  the  ac- 
tual possession  thereof,  under  a claim  of  right. 

Of  course,  if  the  jury  should  find  as  a fact 
that  the  possession  of  defendants  was  a mere 
sham  to  aid  Price  in  retaining  the  possession 
from  his  wife  and  that  defendants  had  not  prop- 
erty rights  in  the  horses  by  contract  of  pur- 
chase or  hire,  then  they  had  no  right  to  take 
them  from  Bennett  and  Evans,  if  the  latter  ob- 
tained possession  by  the  consent  of  Price*” 

And  in  the  case  of  Gower  v.  Agee,  128  M.  A. 

427*  1*  c*  437,  the  right  of  the  marshal/.  of  a village 
to  serve  a warrant  issued  by  the  police  judge  In  a 
county  or  village  in  an  adjoining  county  when  the  warrant 
was  properly  endorsed  or  certified,  was  recognized  in  the 
following  language : 

"And*  third,  while  the  town  marshal  is  prohib- 
ited by  the  terns  of  section  6025,"  supra,  from 
serving  the  warrant  outside  of  the  limits  of 
the  county  except  by  following  the  method  pro- 
vided in  section  2444*  supra,  he  is  authorized, 
by  following  that  method,  to  make  the  arrest 
in  an  adjoining  county  for  an  offense  committed 
therein  and  within  theterritorial  jurisdiction 
of  the  town.” 


CONCLUSION* 


It  is  the  conclusion  of  this  department  that 
the  city  marshal/  of  a city  of  the  third  class,  when  act- 
ing in  ex  officio  as  constable,  may  serve  a warrant  in 
a county  other  than  a county  in  which  the  warrant  was 
issued*  when  the  warrant  is  properly  endorsed  or  certified 
in  accordance  with  the  provisions  of  Section  3470  R.  S* 
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Mo.  1929;  that  the  sheriff  does  not  have  exclusive  power 
to  serve  warrants  in  other  counties. 

Respectfully  submitted, 


W.  0.  JACKSON 

Assistant  Attorney- General 

APPROVED* 


bOVE'EL  ITTTISOTf 

(Acting  Attorney-General 
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OFFICERS:  Legislature  can  terminate  any  office  that  it 

creates. 


February  26,  1941 


Honorable  Roy  Hamlin 
State  Representative 
Jefferson  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
under-  date  of  February  12,  1941,  which  reads  as  fol- 
lows : 


MI  contemplate  introducing  a bill 
to  amend  Section  8011,  page  675, 

Laws  of  1959,  by  repealing  the 
last  proviso  thereof,  WI11  you 
please  advise  me  whether,  if  this 
amendment  is  made,  the  added, com- 
pensation of  the  surveyor  for 
services  as  ex  officio  county  high- 
way engineer  as  now  provided  in 
said  proviso  wil  , as  of  the  ef- 
fective date  of  said  amendatory 
act,  be  terminated,  or  whether 
the  surveyors  who  went  into  of- 
fice January  1,  1941,  in  counties 
between  20,000  and  50,000  inhabi- 
• tants,  will  continue  to  receive 
such  added  compensation  until  the 
end  of  their  present  terms. n 

I presume  you  refer  to  the  following  proviso: 

Provided,  further,  after 
January  1,  1941,  that  in  all 
counties  in  the  state  which  con- 
tain, or  which  may  hereafter  con- 
tain not  less  than  twenty  thousand 
inhabitants  or  more  than  fifty 
thousand  Inhabitants  the  county 
surveyor  shall  be  ex-officio 
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county  highway  engineer,  and  his 
salary  as  county  highway  engineer 
shall  not  be  less  than  twelve, 
hundred  dollars  per  annum,  nor 
more  than  two  thousand  dollars  per 
annum  as  shall  be  determined  by 
the  County  Court.” 


There  is  no  question  but  that  when  the  Legislature 
creates  an  office  It  may  also  dispense  with  an  office. 

If  the  amendment  described  by  you  is  made,  the  salary  of 
the  surveyor  for  services  as  ex  officio  county  highway 
engineer  ceases  at  the  time  the  amendment  goes  into  ef- 
fect. ‘4iat  the  Legislature  may  dispense  with  an  office 
which  it  has  created  was  held  in  the  case  of  State  v. 
Hedrick,  241  S»  W.  402,  1*  c.  413,  par,  11,  where  the 
court  said; 


"It  Is  also  held  in  several  decisions 
that  if  the  Legislature  is  empowered 
to  create  an  office.  It  may  provide 
for  removal  from  that  office  as  it 
wills.  ’In  creating  an  office  the 
government  can  Impose  such  limi- 
tations and  conditions  with  respect 
to  its  duration  and  termination  as 
may  be  deemed  best,  and  that  In  such 
a case  the  incumbent  takes  the  office 
subject  to  the  conditions  which  ac- 
company It.*  In  re  Carter,  141  Cal. 
loc,  cit.  320,  74  Pac , 998;  State  v, 
Houston,  94  IJeb,  loc.  cit,  453,  143 
I\T.  W.  796,  50  L.  R.  A.  (N.S.)  227, 
Even  In  case  a ’Constitution  creates 
an  office  but  makes  no  provision  for 
the  period  of  Its  term  or  method  of 
removal  from  it,  the  power  of  the 
Legislature  to  act  in  the  public 
interest  In  those  respects  is  v/ell 
settled.’  Op.  of  Justices,  117  Mass, 
603;  Wales  v.  Belcher,  3 Pick.  (Mass.) 
508;  Op.  of  Justices,  216  Mass.  Loc. 
cit,  606,  104  1,1.  847, 
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nIn  case  the  Legislature  is  Invested 
with  ‘power  to  provide  the  mode  of 
filing,  fix  the  term  and  proscribe 
the  duties  of  such  officers^  it  neces- 
sarily follows  it  may,  in  its  dis- 
cretion, not  only  discontinue  them 
altogether,  but  determine  the  manner 
and  by  what  tribunal  an  incumbent  may 
be  removed.’  Hoke  v.  Richie,  37  S, 

W«  84,  18  Ky.  Law  Rep.  loc*  cit,  524. 
With  respect  to  the  office  of  police 
commissioner  of  Denver  it  was  held 
in  Trimble  v.  People,  19  Colo,  loc, 

Cit.,  196,  34  Pac,  981,  41  Am.  St. 

Rep,  236,  that  the  Legislature  had 
the  pov/er  to  create  the  office, 
provide  the  method  of  filling  it, 
and  the  manner  of  removal  from  it. 

In  Attorney  General  v.  i'ufts  (Mass.) 

131  N,  E*  loc,  cit.  575,  17  A.  L.  R. 
274,  the  court  re-af firmed  the  doctrine 
announced  in  Opinion  of  Justices,  216 
Mass.  605,  606,  104  N,  E,  847,  and 
quoted  with  approval  from  Graham  v. 
Roberts,  200  Mass.  152,  157,  85  N,  E. 

1009,  1011: 

” ‘Where  an  office  is  created  by  law, 
and  one  not  contemplated,  nor  its 
tenure  declared  by  the  Constitution 
but  created  by  law  solely  for  the 
public  benefit,  it  may  be  regulated, 
limited,  enlarged  or  terminated  by 
law,  as  the  public  exigency  or  policy 
may  require.’ 

’’The  court  also  said: 

*’ ’Even  where  the  Constitution  creates 
an  office  but  makes  no  provision  for 
its  terms  or  the  method  of  removal  of 
its  incumbent,  the  General  Court  may 
act  in  these  particulars  in  the  public 
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interests.  It  may  establish  any 
rational  means  of  removal  from 
such  office  for  any  just  cause. 1 

”ln  Caldwell  v.  Wilson,  121  N.  C. 
loc . cit*  470,  28  S.  E«  554,  It  was 
held  that  the  Legislature  In  creat- 
ing the  office  of  railroad  commis- 
sioner had  authority  to  reserve  to 
Itself  the  power  to  remove,  and  to 
the  Governor  the  power  to  suspend 
such  official,” 


CONCLUSION 


In  view  of  the  authority  of  the  above  case  it  is 
the  opinion  of  this  department  that  the  Legislature  may 
amend  Section  8011,  page  675,  Laws  of  Missouri  1939,  by 
repealing  the  last  proviso  thereof  and  the  adEed  compen- 
sation for  the  services  of  surveyor  as  ex  officio  county 
highway  engineer  as  now  provided  in  said  proviso  which 
applies  to  counties  of  not  less  than  twenty  thousand 
or  more  than  fifty  thousand  Inhabitants  will  terminate  on 
the  effective  date  of  the  amendment* 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


COVELL  R,  HEWITT 
(Acting)  Attorney  General 
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CLERK  OP  COUNTY  COURTS: 
COMPENSATION  AS  AGENTS, 
LIABILITY  OF  BONDSMEN  : 
FOR  : 


Bondsmen  of  comity  clerks  are  not 
liable  for  acts  of  their  principal 
done  while  acting  as  an  agent  for 
the  county  court. 


May  13,  1941. 


Honorable  Leo  J . Earned 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 


Doar  Mr.  Earned: 


In  reply  to  yours  of  recent  date  wherein  you  sub- 
mit the  following  question: 


"I  would  appreciate  your  opinion  on 
the  following:  On  December  20,  1935, 
the  County  Court  of  Pettis  Courity, 
Missouri,  made  an  order  appointing 
the  Clerk  of  the  County  Court  as 
agent,  under  section  9256  and  section 
12107  Revised  Statutes  of  Missouri 
1929,  to  take  charge  of  the  School 
Loans  and  handle  the  properties  under 
said  School  Loans,  and  directed  him 
to  take  out  eighty  dollars  per  month 
from  the  fees  collected  by  him  as 
Gounty  Clerk  as  compensation  for  the 
services  to  be  rendered.  Also  the 
County  Court  for  the  years  1936,  1937, 
1938,  and  1939,  by  another  order  allow- 
ed the  County  Clerk  fees  in  excess  of 
the  amount  provided  by  statute  for 
making  and  filing  financial  report  of 
the  County.  Of  course  the  Clerk  has 
a bond  and  the  question  I would  like 
your  opinion  on  is,  ♦Under  the  Facts 
above  stated  Is  the  Bonding  Company 
liable  for  these  over  payments  and 
the  deduction  of  eighty  dollars  a 
month  from  his  fees?*” 
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'fixe  last  part  of  your  request,  which  pertains  to  a 
charge  alleged  to  have  been  made  by  the  county  clerk  for 
preparing  a financial  statement,  you  stat,e  that  the  amount 
allowed  by  the  court  was  in  excess  of  the  amount  permitted 
by  statute.  Your  request  does  not  indicate  whether  or  not 
the  county  court  ordered  the  cleric  to  prepare  this  state- 
ment or  whether  he  prepared  it  without  an  order  of  court. 
Under  the  statute  this  might  make  a difference. 


On  this  question  I find  that  this  department,  on  April 
26,  1939,  by  an  opinion  to  Honorable  G.  Logan  Marr , 
Prosecuting  Attorney  of  Morgan  County,  Missouri,  and 
written  by  Mr,  Drake  Watson,  held  that  the  county  clerk 
receives  these  funds  officially  and  his  bondsmen  are  liable 
if  he  receives  an  amount  not  permitted  by  statute,  I note 
in  tills  opinion,  however,  that  the  writer  of  the  opinion 
relies  on  the  case  of  Putnam  County  vs,  Johnson,  259  Mo, 

73,  as  authority.  Under  some  circumstances  it  might  be 
authority  on  this  question,  however  I am  particularly  call- 
ing your  attention  to  the  statement  of  the  court  made  on 
page  85,  in  reference  to  the  facts  in  that  case  wherein 
the  court  said; 


"We  su3poct  plaintiff  may  have 
trouble  in  proving  a case  ■under 
counts  3 and  4, of  tho  petition, 
but  that  remains  to  be  seen," 


Referring  to  the  opinion  in  the  Putnam  County  case, 
you  will  note  that  counts  3 and  4 of  the  petition  charged 
that  tho  clerk  was  acting  as  agent  when  ho  collected  the 
monies  for  which  the  cause  of  action  was  brought.  Go,  that 
case  might  not  be  a good  authority  on  this  question  if  the 
clerk  Is  acting  as  agent. 

Section  13285,  R*  S,  Mpj,  1939,  requires  the  clerk  to 
furnish  a bond  conditioned  "that  he  will  faithfully  perform 
the  duties  of  his  office,  and  pay  over  all  monies  which  may 
come  to  his  hands  by  virtue  of  his  office" , 

In  Howard  et  al,  vs.  United  States  et  al,,  87  Fed,  (2d) 
243,  at  246,  tho  court,  in  speaking  of  the  liability  of  the 
sureties  on  such  a bond,  and  the  construction  which  will  be 
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placed  on  an  official  bond,  aaidj 


"A  surety  on  such  a bond  undertakes 
that  the  officer  will  faithfully  perform 
the  duties  stated  and  defined  by  law  as 
pertaining  to  his  office*  He  does  not 
consent  to  become  liable  for  any  act  in 
which  the  officer  may  become  engaged  in 
the  pursuit  of  his  office.  Otherwise 
stated,  an  officer  may  so  act  as  to 
render  himself  personally  liable  as  a 
matter  of  general  law,  but  it  does  not 
follow  necessarily  that  his  official 
bondsmen  are  liable.  The  liability  of 
sureties  is  limited  to  that  for  breach 
of  official  duties  of  the  principal, 
and  does  not  include  an  undertaking 
against  every  act  that  the  official  may 
perform  or  every  failure  to  act  of  which 
he  may  be  guilty,  (cases  cited)  Thus 
in  City  of  Wilkes  Barre  v.  Roclcaf ellow, 
171  Pa.  177,  33  A.  269,  270,  the  court 
said:  "The  terms  must  receive  a reason- 
able construction,  and,  if  there  has 
been  no  violation  of  official  duty, 
there  has  been  no  breach  of  the  condi- 
tion for  which  the  sureties  can  be  re- 
quired to  account.  It  follows, 
necessarily,  that  for  an  extraofficial 
act  or  undertalcing  of  the  principal 
the  sureties  cannot  be  held  responsible. 
2 Am.  & Bng.  line*  Law,  467b.  And  .If 
the  ordinary  course  of  official  action 
is  departed  from,  for  the  benefit  and 
at  the  instance  of  the  party  to  whom 
the  bond  is  given,  and  loss  results, 
the  sureties  are  not,  in  law  or  morals, 
responsible  for  such  I033,  unless  they 
assented  to  the  departure  from  the  or- 
dinary course  of  official  action  which 
made  the  loss  possible.’ 
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"Contracts  of  sureties  on  official  bonds 
are  strictisslml  juris.  The  Instrument 
Is  required  by  a statute  which  defines 
it3  terns,  and  the  lav/  of  the  office  is 
a part  of  the  contract.  The  surety 
guarantees  the  faithful  discharge  of  all 
duties  properly  pertaining  to  the  office, 
and  the  extent  of  such  liability  can  be 
determined  only  from  the  bond  and  from 
the  statutes  creating  the  office  and 
defining  the  terms  of  the  bond,  ** 


Applying  this  rule,  the  extent  of  the  liability  on 
the  clerk’s  bond  can  only  be  determined  from  the  bond  and 
from  the  statutes  creating  the  office  and  defining  the 
terms  of  the  bond. 

In  the  first  part  of  your  request  you  state  that  the 
county  court  had  made  an  order  appointing  the  county  clerk, 
as  agent,  to  take  charge  of  school  loans  and  handle  the 
properties  under  these  loans,  and  lias  allowed  the  clerk 
•1)80,00  a month  for  this  service*  Then  you  ask  the  question, 
that  if  this  allowance  is  illegal  and  the  clerk  has 
collected  it,  are  his  bondsmen  liable  under  the  bond  for 
the  re-payraent  of  this.  If  the  bondsmen  are  liable  it  Is 
on  account  of  the  provision  of  the  bond  which  requires  him 
to  faithfully  perform  the*  duties  of  his  office  and  to  pay 
over  all  monies  which  may  come  to  him  by  virtue  of  his 
office  so,  if  the  foregoing  are  not  duties  of  the  office 
and  the  monies  which  he  received,  as  compensation  therefor  , 
are  not  received  by  virtue  of  his  office  then,  under  the 
authorities  hereinafter  set  out,  the  bondsmen  would  not 
be  liable. 

Under  Section  10389,  R.  S.  ho,  1939,  county  courts 
manage  the  school  funds  and  properties  which  it  may  become 
possessed  of  in  connection  with  such  management.  This 
section  authorizes  the  county  court  to  appoint  an  agent 
to  perform  its  duties  in  managing  these  properties.  It 
was  for  this  purpose  that  the  county  clerk  was  appointed 
and  paid  the  compensation  which  you  mention  in  your  letter. 
It  will  be  noted  from  this  section  that  there  is  no  provi- 
sion whereby  it  is  the  duty  of  the  county  court  to  appoint 
the  county  clerk  as  its  agent,  for  the  foregoing  duties. 


Hon,  Leo  J„  Ilarned 
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nor  do  we  find  any  statute  which  makes  it  the  duty  of  the 
county  clerk  to  act  as  such. 

You  also  state  that  the  duties  to  he  performed,  by 
this  agent,  were  those  which  are  authorized  under  Section 
13766,  R.  S.  Mo,  1939,  which  reads  as  follows* 


,rThe  county  court  may,  by  an  order 
entered  of  record,  appoint  an  agent 
to  make  any  contract  on  behalf  of 
such  county  for  erecting  any  county 
buildings,  or  for  any  other  purpose 
authorized  by  lawj  and  the  contract 
of  such  agent,  dxily  executed  on  be- 
half of  such  county,  shall  bind  such 
county  if  pursuant  to  lav:  and  such 
order  of  court." 


From  this  section  you  will  note  that  there  is  no  duty 
imposed  on  the  county  court  to  appoint  a county  clerk,  as 
agent,  nor  do  we  find  any  statute  which  makes  it  the  duty 
of  the  county  clerk  to  act  as  such  agent. 

In  the  case  of  Knox> County  vs.  Goggin,  105  Mo.  182, 

It  was  held  that  the  county  clerk  had  no  authority  to 
collect  money  due  upon  a bond  given  for  a loan  of  school 
monies,  nor  to  enter  satisfaction  of  the  mortgage. 

In  the  case  of  State  ex  rel,  vs.  Moeller,  48  Mo,  331, 
the  court  held  that  it  was  not  the  duty  of  the  elerk  of 
a county  court  to  collect  the  proceeds  arising  from  the 
sale  of  swamp  lands,  and  sureties  on  his  official  bond 
would  not  be  held  liable  for  monies  so  collected  and  not 
paid  over  as  required  by  lav:. 

In  Vol,  46,  C.  J,,  page  1068,  Section  399,  the  rule 
with  reference  to  the  liability  of  bondsmen,  for  acts 
outside  of  the  official  duty  of  the  principal,  is  stated 
as  follows: 
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"Liability  upon  an  official  bond 
arises  as  a rule  only  with  reference 
to  acts  of  the  officer  which  pertain 
to  some  function  or  duty  which  the 
la?/  imposes  upon  his  office.  Thus 
sureties  are  not  liable  for  a purely 
personal  act  of  an  officer  not  done 
as  a part  of,  or  in  connection  v/ith, 
his  official  duties}  ■»  •»" 


Referring  to  the  school  lav/s  and  particularly  Article 
2 of  Chapter  72,  R,  3.  Mo.  1939,  it  is  quite  apparent  that 
the  lawmakers  have  made  the  county  courts  trustees  of  the 
school  funds  and  the  managers  of  certain  school  properties, 
and  in  no  instance  have  they  imposed  any  of  these  duties 
on  the  county  clerk. 


CONCLUSION 


From  the  foregoing.  It  is  the  opinion  of  this  depart- 
ment that  the  sureties  on  the  official  bond  of  the  county 
clerk  are  not  liable  for  alleged  over- payments  made  by  the 
county  court  to  the  county  clerk  for  services  performed  as 
agent  of  the  county  court  In  handling  school  properties 
as  is  authorized  under  Section  10389,  R.  3*  Mo.  1959,  and 
for  acting  as  agent  of  the  county  court,  under  Section 
13766,  R.  3,  Mo,  1939,  to  make  contracts  on  behalf  of  the 
county  for  erecting  county  buildings  or  any  other  purpose 
authorized  by  law. 


Respectfully  submitted. 


APPROVED: 


TYRE  W.  BURTON 
Assistant  Attorney  General 


Vane  ci , thurlo 

(Acting)  Attorney  General 
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COUNTIES: 

INSURANCE:  MUTUAL: 


Prohibited  from  insurance  in  mutual  companies 
where  assessment  liability  is  unlimited,  but  may 
insure  where  liability  is  fixed  and  would  not 
exceed  in  any  year  revenue  provided  for  such  year 
Also  applicable  to  cities  and  school  districts. 


Honorable  R.  Stuckey  Harrington 
Prosecuting  Attorney 
Clinton  County 
Platt sburg,  Missouri 


Dear  Sii1: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  June  3rd,  wherein  you  state  as  follows: 

"I  wish  to  request  your  opinion  as 
to  the  legal  propriety  of  a county, 
through  its  county  court,  buying  in- 
surance from  a mutual  company.  The 
type  of  insurance  contemplated  is 
fire  and  tornado. 

"Section  58^6,  R.S.  of  Missouri, 

1929j  states  that  any  public  or  pri- 
vate corporation  may  hold  mutual 
policies.  That ‘ section,  I believe, 
is  derived  from  Laws  of  1919*  page 
397,  Section  8. 

"Knowing  that  a county  - or  its  county 
court  - is  not  incorporated,  and  is 
not  considered  a 'public  corporation',  I have 
advised  that  the  statute  does  not  authorize 
such  a purchase  from  such  an  Insurance  company. 
Also,  I felt  that  the  liability  of  the  county 
to  unpredictable  assessments,  and  their  con- 
sequent interest,  voting  and  otherwise,  in  the 
company,  was  improper. 


Mr.  R.  Stuckey  Harrington 


June  5,  1941 
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"Ihis  office  will  appreciate  very  much 
your  opinion  upon  this  matter*” 


Although  the  question  is  not  raised.,  we  believe 
that  we  should  point  out  that  the  court  in  the  case  of 
Walker  v,  Linn  County,  72  no*  650,  held  that  county  courts 
have  the  power  to  enter  into  contracts  for  insurance  of 
county  buildings  against  fire  or  lightning.  The  question 
presented,  however,  is  whether  the  county  can  insure  its 
property  in  a mutual  insurance  company. 

Section  47,  Article  IV,  of  the  Missouri  Consti- 
tution provides  in  part  as  follows: 


’"The  general  assembly  shall  have 
no  power  to  authorize  any  county, 
city,  town  or  township,  or  other 
political  corporation  or  subdivision 
of  the  State,  * * it  to  lond*  its 
credit  a it  to  any  individual, 
association  or  corporation  whatso- 
ever, or  to  become  a stockholder 
in  such  corporation,  association  or 
company  * it  ■*," 


Section  6,  Article  IX  of  the  Missouri  Constitution 
is  in  part  as  follows: 


"No  county,  township,  city  or  other 
municipality  shall  hereafter  become 
a subscriber  to  the  capital  stock 
of  any  railroad  or  other  corporation 
or  association,  or  make  appropriation 
or  donation,  or  loan  its  credit  to 
or  In  aid  of  any  such  corporation  or 
association,  or  to  or  in  aid  of  any 
college  or  institution  of  learning 
or  other  institution,  whether  created 
for  or  to  be  controlled  by  the  State 
or  others.**  * * * * " 
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In  the  case  of  Lewis  v.  Independent  School 
List.,  147  S.  W . (2d)  298,  tho  question  presented  the 
court  of  Civil  Apps als  of  Texas  was  whether  the  Independent 
School  district  of  the  City  of  Austin  could  legally  purchase 
and  hold  the  policy  of  fire  insurance  issued  to  it  by  the 
Hillers  Mutual  Fire  Insurance  Company  of  Texas. 

The  appellee  school  district  contracted  for  the 
Insurance  under  the  provisions  of  Article  4360a-8,  Vernon's 
Ann.  Civ.  3t.,  which  is  word  for  word  identical  to  Section 
5846,  R.  S.  Mo.  1929,  cited  in  your  letter,  and  now  desig- 
nated Section  5957,  R.  S»  Mo.,  1939.  Said  section  is  as 
follows: 


"Any  public  or  private  corporation, 
board  or  association  in  this  State  or 
elsewhere  may  make  application,  enter 
into  agreements  for  and  hold  policies 
in  any  such  mutual  insurance  company. 
Any  officer,  stockholder,  trustee,  or 
legal  representative  of  any  such 
corporation,  board,  association  or 
estate  may  be  recognized  as  acting  for 
or  on  Its  behalf  for  the  purpose  of 
such  membership,  but  shall  not  be 
personally  ‘liable  upon  such  contract 
of  insurance  by  reason  of  acting  In 
such  representative  capacity.  The 
right  of  any  corporation  organized 
under  the  laws  of  this  State  to  par- 
ticipate as  a member  of  any  such 
mutual  Insurance  company  is  hereby 
declared  to  be  incidental  to  the  pur- 
pose for  vhich  3uch  corporation  is 
organized  and  as,  much  granted  as  tSne 
rights  and  powers  expressly  conferred." 


Appellant  recognized  that  under  the  above  statute 
the  school  district  had  the  right  to  contract  with  the  company 
for  the  policy,  but  it  was  his  contention  that  such  statute 
contravened  the  following  provisions  of  the  Texas  Constitu- 
tion, which  It  Is  to  be  noted  Are  similar  to  our  Constitutional 
provisions  above  set  out. 
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Vernon's  Ann.  St.,  Section  3 of  Article  11: 


"No  county,  city,  or  other  municipal 
corporation  shall  hereafter  become  a 
subscriber  to  the  capital  of  any 
private  corporation  or  association, 
or  make  any  appropriation  or  donation 
to  the  same,  or  in  anywise  loan  its 
credit;  but  this  shall  not  be  con- 
strued to  in  any  way  affect  any  obli- 
gation heretofore  undertaken  pursuant 
to  law.” 


Vernon’s  Arm.  Lt.,  Section  52  of  Article  3: 


"The  Legislature  shall  have  no  power 
to  authorise  any  county,  city,  town 
or  other  political  corporation  or  sub- 
division of  the  State  to  lend  its 
credit  or  to  grant  public  money  or  thing 
of  value  in  aid  of,  or  to  any  individual, 
association  or  corporation  whatsoever, 
or  to  become  a stockholder  in  such  cor- 
poration, association  or  company." 

The  by-laws  of  the  Millers  Mutual  fire  Insurance 
Company  of  Texas  issued  to  appellee,  provided  that  the 
policy  was  non-asaessable  and  the  liability  of  each  policy- 
holder limited  to  and  determined  to  be  the  amount  of  de- 
posit premium  fixed  and  specified  in  the  policy. 

The  court,  in  recognizing  that  a county  is  a public 
corporation,  said  (1.  c.  300): 


"'The  Millers  Mutual  fire  Insurance 
Company  of  Texas  la  s been  issuing 
fire  insurance  policies  to  public 
corporations  (counties,  cities,  tov;ns, 
independent  and  common  school  districts) 
for  more  than  20  years,-  At  all  times 
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during  such  time  the  company  has 
had  outstanding  fire  insurance 
policies  held  by  such  corporations. 
It  now  has  such  policies  held  by 
more  than  50  of  such  public  corpora- 
tions, and  writes  about  50%  of  all 
mutual  fire  insurance  held  by  3uch 
Texas  counties,  cities,  towns  and 
schools . ’ ” 


The  court  in  holding  that  the  statute  authorizing 
public  corporations  to  contract  with  mutual  insurance  com- 
panies for  fire  insurance  policies  was  not  unconstitutional 
where  issued  for  cash  unless  prohibited  by  statute  and  as 
authorizing  such  a district  to  become  a "stockholder"  in, 
or  w subscriber  to  capital  stock”  of,  a private  corporation, 
said  (1,  c.  300,  301): 


”0n  the  following  propositions, 
pertinent  to  the  facts  of  this  case, 
Article  486Qa-8  Is  not  unconstitution- 
al: 

"(1)  % purchasing  the  policy  of  fire 

insurance  and  by  contracting  to  pay 
the  premium  In  the  amount  of  $264,  the 
School  District  did  not  make  a loan  of 
its  credit  to  the  Millers  Mutual  Fire 
Insurance  Company*  Unless  prohibited 
by  statute,  mutual  insurance  companies 
may  issue  policies  of  fire  Insurance 
for  a cash  premium  only,  without  con- 
tingent liability  attaching  to  the 
policyholder.  Union  Ins,  Co,  v,  Hoge, 
1858,  21  How,  35,  62  U,  S,  35,  16  L. 

Ed.  61j  McMahon  v.  Cooney,  1933,  95 
Mont,  138,  25  P,  2d  131;  Spruance  v. 
Farmers*  & Merchants*  Ins,  Co,,  1886, 

9 Colo,  73,  10  P,  285;  Patrons’  Mut. 

F,  Ins,  Co,  v.  Brinker,  1926,  236  Mich, 
367,  210  N,  W.  329;  State  v.  Manufac- 
turers* Mut.  Fire  Ins.  Co.,  1887,  91 
Mo,  311,  3 S.  W,  383,"  (Italics  ours.) 
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’’The  School  bistoict  did  not  become 
a stockholder  in  tho  Millers  Mutual 
lire  Insurance  Company  or  a sub- 
scriber to  its  capital  stock  by  Its 
purchase  of  the  insurance  policy  in 
issue, 

”In  its  brief  appellee  has  reviewed 
the  authorities  from  many  states,  and 
on  these  authorities  the  following 
proposition  is  announced:  ’It  has 
never  been  authoritatively  held  by 
any  court  that  a policy  holder  In  a 
mutual  insurance  company  is  a stock- 
holder in  the  company*  Although  courts 
have  occasionally  illustrated  the 
rights  and  liabilities  of  policyholders 
in  such  mutual  companies  by  comparison 
wL  th  the  rights  of  stockholders  In 
other  types  of  corporations,  it  has 
always  been  clear  in  all  these  cases 
that  the  courts  were  merely  drawing 
an  analogy  to  cover ; only  the  Immediate 
point  being  illustrated.  The  cases 
passing  directly  oi}  this  question  have 
universally  hold  tliat  a policyholder 
in  a mutual  Insurance  company  is  not  a 
stockholder . ’ 

rtSection  52  of  Article  3 of  our  State 
Constitution  has  Its  counterpart  in  the 
constitutions  of  many  of  the  states* 

The  constitutions  of  thirty-five  states, 
including  Texas,  definitely  prohibit 
the  lending  of  Its  money  or  its  credit 
by  a municipality  or  other  public  sub- 
division to  a private  corporation;  the 
constitutions  of  these  states  also  pro- 
hibit municipalities  and  other  political 
subdivisions  from  becoming  stockholders 
In  private  corporations.  Twenty-nine 
of  these  states  have  enacted  statutes 


-7- 


June  5,  1341 


hr.  ii«  Stuckey  Harrington 


similar  to  Article  48S0a--8,  expressly 
authorizing  the  insuring  of  public 
property  in  mutual  insurance  companies , 
In  no  case  has  any  court  held  its 
statute  on  this  issue  unconstitutional* 
These  statements  are  made  on  authority 
of  appellees’  brief . " 


The  court  also  cites  the  case  of  Downing  v.  Erie 
School  district,  297  Pa.  474,  147  A*  259,  1.  c.  241,  In- 
volving constitutional  provisions  similar  to  the  consti- 
tutional provisions  of  Texas.  The  Pennsylvania  Court  said: 


"Our  constitutional  provision  was 
designed  to  prevent  municipal  corpo- 
rations from  joining  as  stockholders 
in  hazardous  business  ventures,  loan- 
ing its  credit  for  such  purposes,  or 
granting  gratuities  to  persons  or 
associations  where  not  In  pursuit  of 
some  governmental  purpose.  Taking 
of  insurance  in  a mutual  company 
with  limited  liability  is  not  v/ithin 
the  inhibition,  for  the  district  does 
not  become  strictly  a stockholder , 
nor  is  it  loaning  Its  credit." 


Section  5957,  supra,  is  found  in  Article  7,  Chapter 
37  of  the  devised  Statutes  of  Missouri,  1939,  and  said  article 
also  contains  Section  5955  which  provides  in  part  as  follows: 


"(7)  Miscellaneous  insurance.  Against 
loss  or  damage  by  any  hazard  upon  any 
risk  not  provide,,  for  in  this  section, 
which  is  not  prohibited,  by  statute  or 
at  common  law  from  being  the  subject 
of  insurance,  excepting  life  insurance 
and  fire  Insurance." 


Juno  5,  1941 


kr . R.  Stuckey  Harrington  -8- 


Section  5957  consequently  does  not  relate  to 
fire  insurance.  However,  the  question  of  whether  a 
county  may  legally  purchase  insurance  from  a mutual 
company  need  not  rest  upon  a specific  authorization  by 
statute. 


In  the  case  of  School  hist.  No.  8 v.  Twin  Falls 
County  Mutual  Fire  Ins.  Co.,  164  Pac,  1174,  1.  e.  1175,  the 
Supreme  Court  of  Idaho  denied  recovery  on  a policy  issued 
hy  the  Mutual  Fire  Insurance  Company  to  the  school  district. 
The  Constitution  of  Idaho  contains  substantially  the  same 
provisions  as  those  of  Missouri.  The  court  said  (1.  c.  1175) 

"The  sections  of  the  Constitution 
referred  to  are  self- operative* 

They  are  intended  to  prevent  any 
county,  city,  town,  or  other  munic- 
ipal corporation  from  lending  credit 
to  or  becoming  interested  in  any  pri- 
vate enterprise,  or  from  using  funds 
derived  by  taxation  In  aid  of  any 
private  enterprise,  v/ith  the  excep- 
tions provided  for  in  section  4 of 
article  12.  It  is  true  that  section 
4 of  article  12  does  not  specifically 
mention  school  districts,  but  when 
the  .other  provisions  of  the  Consti- 
tution are  taken  into  consideration, 
as  well  as  the  objects  sought  to  be 
attained.  It  must  be  held  that  school 
districts  are  municipal  "corporations 
v/Ithin  the  meaning  of  said  section  4. 

Maxon  v.  School  bist.,  5 Wash.  142, 

31  Pac.  462^,  32  Pac.  110;  State  v. 

Grimes,  7 Wash,  191,  34  Pac.  855; 

Pioneer  Irrigation  mist.  v.  alker, 

20  Idaho,  605,  at  page  615,  119  Pac. 
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The  court  however  pointed  out  that  it  was  not  con- 
sidering those  cases  v/here  the  maximum  liability  of  the 
member  was  always  fixed.  The  court  said  (1.  c,  1175): 
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"It  may  He  that  the  purpose  of  the 
respondent  in  attempting  to  become 
a member  was  simply  to  purchase  in- 
suras cs,  and  that  the  actual  assess- 
ments which  it  would  be  called  upon 
to  pay  probably  would  be  less  In 
amount  than  the  fixed  premiums  re- 
quired by  regular  insurance  companies, 
but  such  considerations  cannot  prevail. 
The  case  of  French  v.  Mayor  of  City 
of  Millville,  66  N*  J.  Law,  392,  49 
Atl.  465, ’is  not  in  point.  The  law 
incorporating  the  mutual  insurance 
company  involved  in  that  case  is  not 
at  hand,  but  it  appears  from  the  opinion 
of  the  court  that,  though  the  city  be- 
came a •member’  of  a mutual  Insurance 
company,  tne  company  was  entirely  dif- 
ferent from  the  appellant  herein  for 
the  reason  that  the  maximum  liability 
of  the  member  was  always  fixed,  and 
therefore  the  city  aid  not  assume  an 
unlimited  liability  and  did  not  become 
an  insurer1  of  the  other  members  of  the 
corporation*”  . , 


Said  distinction  is  also  recognized  by  the  Supreme 
Court  of  California  in  the  case  of  Miller  v.  Johnson,  48  Pac. 
(2d)  ,956,  1.  c.  958,  wherein  the  court  saids 

“Appellant,  however,  contends  that 
section  6.2  of  the  School  Code  is  un- 
constitutional in  purporting  to  auth- 
orize a political  subdivision  to  become 
a stockholder  in  an  insurance  corpora- 
tion, and  to  lend  Its  credit  to  a corpo- 
ration, in  violation  of  article  4,  sec- 
tion 31,  and  article  12,  Sec.  13,  of 
the  California  Constitution.  We  cannot 
agree  with  this  view.  The  mutual  fire 
Insurance  company  Issues  no  stock,  and 
the  position  of  a member  is  not  analo- 
gous to  that  of  a stockholder  in  an 
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ordlnary  private  corporation.  As 
to  the  pledging  of  credit,  this  pre- 
cise question  has  received  the  atten- 
tion of  a few  courts,  and  an  import- 
ant distinction  has  been  recognized. 

If  the  statute  or  policy  subjects 
the  political  subdivision  to  a possible 
unlimited  assessment  to  meet  losses, 
it  is  objectionable  -under  such  consti- 
tutional provisions.  School  Hist.  v. 

Twin  Palls  County  Mutual  Fire  Ins.  Co., 

30  Idaho,  400,  164  P.  1174.  But  where 
the  assessments  are  limited,  as  here, 
to  some  such  sum  as  five  times  the 
original  premium,  there  is  no  pledging 
of  credit  by  the  political  subdivision. 

It  Is  simply  an  arrangement  where  there 
is  a maximum  contingent  liability  by  way 
of  premium,  but  only  one-fifth  thereof 
need  ordinarily  be  paid,  and  the  balance 
Is  never  collected  unless  some  extra- 
ordinary losses  occur.  The  lending  of 
credit,  if  any,  is  by  the  Insurance  com- 
pany to  the  public  body;  and  neither  the 
letter  nor  the  spirit  of  the  Constitution 
is  violated  by  the  transaction.  In  Down- 
ing v,  Erie' School  'district,  297  Pac.  474, 
147  A.  239,  241,  the  court  distinguished 
the  Idaho  case  of  School  Hist.  v.  Twin 
Palls  County  Mutual  PIre  Ins.  Co.,  supra, 
and  said;  ’Taking  of  insurance  in  a mutual 
company  with  limited  liability  Is  not  with- 
in the  inhibition,  for  the  district  does 
not  become  strictly  a stockholder,  nov  is 
It  loaning  its  credit.  It  agrees  to  pay  a 
fixed  sum,  and  can  be  called  upon  for  the 
total  only  in  case  of  some  unusual  catas- 
trophe causing  great  loss.  Until  this 
contingency  arises  -it  is  required  to  ad- 
vance but  a small  portion  of  the  maximum, 
and  Is,  in  effect,  loaned  credit  as  to  a 
possible  future  demand  by  the  company  for 
the  balance  which  may  become  payable.’ 
Leading  text-writers  have  reached  the 
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saiae  conclusion,  upholding  the  valid- 
ity of  such  insurance  by  school  districts. 
See  5 McQuillln,  Municipal  Corporations 
(2d  Ed.)  Sec.  2329 j 3 Dillon,  Municipal 
Corporations  (btli  Ed.)  Sec.  976 j 1 Cooley’s 
Briefs  on  Insurance,  p.  104." 


Section  12  of  Article  X of  the  Constitution  of  Mis- 
souri provides  in  part  as  follows* 


"No  county,  city?  town,  township,  school 
district  or  other  political  corporation 
or  subdivision  of  the  State  shall  be 
allowed  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceed- 
ing' in  any  year  the  income  and  revenue 
provided  for  such  year,  without  the  con- 
sent of  two- thirds  of  the  voters  thereof 
voting  on  such  proposition,  at  an  election 
to  be  held  for  that  purpose  -if  * * -if  -if  ” 


Prom  the  foregoing  we  are  of  the  opinion  that  a 
county  may  purchase  insurance  from  a mutual  insurance  company 
if  said  company  has  a fixed  assessment  liability  and  such 
fixed  assessment  liability  would  not,  so  far  as  the  county  is 
concerned,  result  in  it  exceeding  in  any  year  the  revenue 
provided  for  such  year.  If,  however,  a county  lays  Itself 
liable  to  an  unlimited  and  unstated  liability,  dependent  upon 
the  amount  of  the  loss  sustained  by  the  company,  then  the 
county  could  not  legally  purchase  insurance  from  a mutual 
Insurance  company. 

The  above  conclusion  is  equally  applicable  to 
cities,  towns,  townships,  school  districts  or  other  political 
corporations  or  subdivisions  of  the  State, 

Respectfully  submitted. 


MAX  WABSEKMAN 

APPROVED*  Assistant  Attorney-General 


VANE  0.  TTIURLO 

(Acting)  Attorney -General 
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PROBATE!  cfoURTS:  Notices  of  Pinal  Settlement  should  be 

directed  to  the  first  day  of  term  of 
' Probate  Court  and  not  to  day  during 

f the  term  at  which  settlement  is  docketed* 


September  11,  1941 


Jessie  B.  Harrison 
Acting  Probate  Judge  of  Dunklin  Go. 

Kennett,  Missouri 

Dear  Madam: 

We  are  in  receipt  of  your  request  for  an 
opinion  under  date  of  August  6,  1941  relative  to 
the  legal  sufficiency  of  certain  newspaper  notices 
of  final  settlements  of  estates  in  the  Dunklin 
County,  Missouri  probate  Court,  as  follows: 

"I  am  writing  you  requesting  an  opin- 
ion on  the  legality  of  notices  of  fi- 
nal settlement  which  I have  caused  to 
be  published  in  the  Dunklin  Democrat. 

* * * *An  objection  has  been  made  to 
the  publication  based  upon  the  fact 
that  the  date  of  final  settlement  as 
contained  in  the  notice  is  the  date  on 
which  the  case  was  docketed  to  be  held 
(during  the  terra),  rather  than  the  date 
of  the  first  day  of  the  term.  * * * * 

In  each  instance  the  date  of  settlement 
contained  in  each  notice  conforms  to 
that  of  the  docket.  Objection  is  made 
that  all  of  the  final  settlement  notices 
should  have  contained  the  date,  the  11th 
day  of  August,  1941,  which  is  the  ~f l’rslT~ 
day  of  the  August  TermT  rather  than  the 
date  that  the  settlement  is  actually 
scheduled  to  be  made  (after  that  date 
and  during  hie  term.  ) * * * 

The  Missouri  Constitution,  Article  VI,  flection  54, 
and  Section  243G  R.  3.  Missouri  1939  provide  for 
the  establishment  in  every  county  of  the  state 
of  a Probate  Court  as  a court  as  a court  of  rec- 
ord. Section  2441  R. 3. Missouri  1939,  provides  for 
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tbe  holding  of  terms  of  the  Probate  Court 
in  the  various  counties  of  Missouri  on  the 
second  Mondays  in  the  months  of  February. 

May,  August  and  November  of  eaoh  year  and 
provides  for  holding  of  special  and  ad- 
journed terms  at  any  time  required; 

Section  229  R.  S.  Missouri  1939,  provides  aB  fol- 
lows: 

"Section  229.  Final  settlement  made — when— 
notice.  At  the  first  regular  term  of  the 
court  after  the  expiration  of  one  year  from 
the  date  of  granting  of  the  first  letters 
on  the  estate,  as  required  by  this  chapter, 
unless  further  time  has  been  given  by  the 
court  by  an  order  entered  of  record,  every 
executor  and  administrator  shall  make  fln- 
al  settlement,  having  first  published  once 
aTfeeTTTar  ?wo  consecutive  weeks  in  cities 
or  counties  having  a population  of  over 
six  hundred  thousand  as  shown  by  the  last 
preceding  federal  census  and  in  all  other 
counties  once  a week  for  four  eonseoutlve 
weeks  prior  thereto  in  some  h'ewspap ar  pub- 
lished anS.  circulated  in  the  county  where 
such  settlement  is  to  be  made,  if  there  be 
one,  and  if  there  be  none  published  in 
such  county,  then  by  tan  printed  handbills 
put  up  in  ten  public  places  in  said  county, 
a notice  to  all  creditors  and  others  inter- 
ested in  the  estate  that  hi  Intends  to  malle 
such  final  settl ement  at  _ ike  hex t t erm  ~o? 
the  ooturET  t^  pny  executor  or  administrat- 
or fall  fo  so  advertise  and  make  such  fin- 
al settlement  at  suoh  term  or  when  re- 
quired by  the  court  at  any  time  thereafter, 
he  shall  be  proceeded  against  as  for  hia 
failure  to  make  annual  settlements,  unless 
for  good  cause  shown  the  court  shall  contin- 
ue same.  If  the  first  insertion  of  the  pub- 
lication required  by  section  75  is  not  pub- 
lished within  tan  days  from  the  date  of  the 
granting  of  the  letters,  then  the  one  year 
above  mentioned  shall  begin  to  run  from  the 
data  of  the  first  publication  of  such  notice: 
Provided,  that  where  publication  is  made  in 
a daily  newspaper,  publication  for  each  week 
after  the  first  Bhall  fall  on  the  corres- 
ponding day  of  the  week  as  did  th8  first 
publication.  " 

The  notices  of  final  settlement  of  estates  caused  by 
you  to  be  published  in  the  Dunklin  Democrat  as  shown 
by  a oopy  of  said  newspaper  enclosed,  with  the  excep- 
tion of  certain  estates  where  arranged  by  desk  on  the 
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docket  for  settlement  on  the  first  day  of  the  term, 
are  shown  to  he  directed  to  the  day  of  the  settle- 
ment as  you  arranged  the  dookat,  rather  than  to  the 
first  day  of  the  term  which  was  the  11th  day  of  Aug- 
ust, 1941, 

One  of  said  notices  which  is  illustrative  of  all 
those  in  question  being  as  follows: 

“Notice  of  Final  Settlement. 

“Notice  is  hereby  given  to  all  creditors 
and  others  interested  in  the  estate  of 
Edward  F.  Hobinson,  deceased,  that  lf 
Everett  J.  Ezell,  Administrator  of  said 
estate,  intend  to  make  final  settlement 
thereof  at  the  next  term  of  the  Probate 
Court  of  Dunklin  County,  State  of  Mis- 
souri to  be  held  at  Uennett,  on  the  15th 
day  of  August,  1941, 

Signed  EVERETT  J,  IMELL, 
Administrator. “ 

By  the  plain  language  and  the  meaning  of  the  notice 
it  is  stated  that  the  final  settlement  of  the  es- 
tate will  be  made  by  the  Administrator  at  the  next 
term  of  tho  Probate  Court  of  Dunklin  County,  state 
of  Missouri,  to  be  held  at  Zennett  on  the  15th  day 
of  August,  1941  • The  regular  term  of  Probate  Court 
was  to  commence  on  the  second  Monday  which  was  Aug- 
ust 11,  1941  and  the  notices  are  Inaccurate  and  con- 
fusing in  that  they  refer  in  most  instances  to  the 
next  term  of  said  Probate  Court  to  he  held  on  var- 
ious dates  after  the  11th  day  of  august,  1941,  the 
commencement  of  the  term#  The  arrangement  of  the 
Probate  docket  for  the  making  of  settlements  is  in 
proper  order  but  the  notices  of  final  settlement 
should  in  all  cases  have  bean  directed  to  the  first 
day  of  the  term,  August  11,  1941  and  then  the  set- 
tlements could  be  legally  made  at  and  during  the 
term  as  shown  by  the  Probate  ftooket  arranged  for 
the  August  Term  of  Court* 

The  Probate  Court  is  a regularly  established  court 
of  record  with  statutory  terms  and  the  plain  intent 
and  meaning  of  Section  229  is  as  stated,  “*  * * 
Notice  to  all  creditors  and  others  interested  in 
the  estate  that  he  intends  to  make  suoh  final  set- 
tlement at  the  next  term  of  Court* “ 

£ell«y*s  Missouri  Probate  Law  and  practice*  Fifth 
Edition,  Section  350,  states  with  reference  to  the 
requirements  of  notice  of  final  settlement  that 
“There  must  be  four  weeks  between  the  first  inser- 
tion in  the  newspaper  and  the  beginning  of  the 
term  at  which  the  settlement  is  to  be  made“.  See 
ale o Limbaugh*s  Missouri  practice  in  probate  Courts, 
Vole  II,  Saotion  860,  sub -paragraphs  (A,  D & H), 
the  latter  paragraph  containing  an  approved  form 
of  notioe  of  final  settlement* 
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Section  229,  supra,  is  construed  In  State  ox  ral. 
^wisely  vs.  Holt camp,  266  Missouri  347,  181  3W 
1007.  Also  prior  to  the  amendment  of  1911  th a 
statute  was  construed  in  the  leading  case  of  Eat- 
Ziff  vs.  Magee,  165  Missouri  461,  65  SW  713.  See 
also  State  ex. rel.  Aufderheide  vs.  Stolte  (app. ) 

1 SW  (2d)  209. 

Legal  notices  of  final  settlement  in  Probate  court 
should  be  directed  to  the  first  day  of  a term  of 
court  during  which  the  estates  may  be  docketed  for 
settlement  by  the  judge  on  different  days  during 
the  term,  but  the, term  of  the  court  and  the  day  of 
the  commencement  thereof,  and  not  the  day  during 
the  term  at  which  the  settlement  is  to  be  made,  is 
the  date  to  which  the  notice  of  final  settlement 
of  the  estate  should  be  directed.  In  the  early 
case  of  Holladay  vs.  Co-fiaer,  3 Missouri  286,  it 
was  held  that  a writ  made  returnable  to  a term  of 
court  known  to  the  law,  but  to  & day  not  the  com- 
mencement of  the  term,  is  void,  the  ouae  cf  Brown 
vs.  Marshal,  241  Missouri  707,  145  SW  010  which  in- 
volved the  question  of  the  legality  of  an  order  of 
publication  giving  notice  of  application  of  admin- 
istrator in  Probate  Court  for  an  order  to  sell 
real  estate  to  pay  debts  of  the  estate,  approves 
the  holding  of  the  Supreme  Court  in  the  case  of 
Holladay  vs.  Cooper,  supra,  notwithstanding  that 
the  oase  was  distinguished  by  the  court  from  the 
case  of  Holladay  vs.  Cooper,  supra,  because  of  a 
changed  term  of  probate  Court  in  St.  Louis  County. 
See  also  Overton  vs.  Johnson,  17  Missouri  442, 

1.  o;v  451. 

Furthermore,  we  call  your  attention  to  Sections 
877,  903  and  1690  B.  S.  Missouri  1939  relative  to 
return  days  of  writs,  notices  and  orders  of  pub- 
lication required  in  circuit  courts  with  regular 
statutory  terras  similar  to  the  terms  of  probate 
courts. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  depart- 
ment that  in  order  to  comply  with  the  plain  intent 
and  meaning  of  Section  229  K.  S*  Missouri  1939,  all 
notices  of  final  settlement  should  be  directed  to 
the  first  day  of  the  term  of  Probate  Court  and  not 
to  the  day  upon  which  the  particular  estate  is  set 
for  ££&aZ  settlement  on  the  docket  during  the  term. 
It  is  true  that  the  notices  in  question  were  for 
four  weeks  prior  to  the  day  of  final  settlement  and 
more,  but  they  are  insufficient  in  law  in  order  to 
enable  the  administrator  to  oake  a binding  final 


Jesda  b«  Harrison  -5-  September  IX,  194X 

settlement  in  Probata  Court,  as  they  do  not  strictly 
comply  with  requirements  of  the  statute  for  a four 
weeks’  publication  prior  to  the  next  terra  of  probate 
Court,  stating  the  day  of  the  o oramenoeraant  of  the 
terra,  which  term  of  Probate  Court  was  to  be  held 
and  ooramanoed  on  a day  certain  as  fixed  by  Section 
2441  H.  $.  Missouri  1959. 


Respectfully  submitted. 


R.  WILSON  BARROW 

Assistant  Attorney-General 

APPROVED: 


VaW  U7 ' 'tHUliLO 
(Acting)  Attorney-General 


SHERIFFS:  It  is  not  mandatory  upon  the  sheriff  to  appoint 

STATE  PARK  BOARD:  park  superintendents  as  deputy  sheriffs. 


September  29,  1941 


Honorable  R.  S.  Harrington 
Prosecuting  Attorney 
Clinton  County 
Plattsburg,  Missouri 


Dear  Sir: 


FILE 

\ 


« 

This  will  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  September  17,  which  Is 
quoted  herewith: 


"A  park  superintendent  of  this 
county  has  received  notice  frbm 
the  State  Park  Board  that  on 
August  22nd  that  board  determined 
that  all  park  superintendents 
should'  be  made  deputy  sheriffs  in 
their  respective  counties. 

"Although  the  sheriff  of  this 
county  would  have  no  objection 
to  appointing  our  particular  park 
'superintendent  a deputy  sheriff, 
he  would  like  to  know  whether  or 
not  this  is  compulsory  or  discre- 
tionary, and  whether  or  not  it 
serves  any  substantial  purpose." 


Section  13133  R.  £.  Missouri  1939,  provides 
that  sheriffs  in  such  counties  as  Clinton  County  may 
appoint  one  or  more  deputies  with  the  approbation  of 
the  judge  of  the  circuit  court. 
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"Any  sheriff  may  appoint  one  or 
more  deputies,  with  the  approba- 
tion of  the  judge  of  the  circuit 
court?  and  every  such  appointment, 
with  the  oath  of  office  indorsed 
thereon,  shall  be  filed  in  the 
office  of  the  clerk  of  the  circuit 
court  of  the  county." 


Section  13134,  R«  S.  Missouri  1939,  further  pro- 
vides that  the  sheriff’s  deputies  shall  possess  all  the 
powers  and  may  perform  any  of  the  duties  prescribed  by  law 
to  be  performed  by  the  sheriff. 


"Every  deputy  sheriff  shall  possess 
all  the  powers  and  may  perform  any 
of  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff." 


The  word  "may"  has  been  construed  as  "shall"  and 
"mandatory"  where  the  public  interest  is  concerned.  The 
public  or  third  persons  have  a claim  de  jure  that  the  power 
conferred  should  be  exercised  whenever  something  is  directed 
to  be  done  for  the  sake  of  justice.  Thus  in  Kansas  City, Mo. 
v.  J.  I.  Case  Threshing  Machine  Co.,  87  S*  W.  (2d)  195,  1.  c 
205,  the  court  saids 


"The  words  ’may,  must  and  shall’  are 
•constantly  used  interchangeably  in 
statutes  and  without  regard  to  their 
literal  meaning?  and  in  each  case  are 
to  be  given  that  effect  whieh  is  nec- 
essary to  carry  out  the  Intention  of 
the  Legislature  as  determined  by  or- 
dinary rules  of  construction.  59  C.  J. 
1081,  Sec.  635?  25  R.  C.  L.  768,  Sec. 
12?  2 Levd. s-Sutherland  (2d  X.d . ) 1153, 
Sec.  640?  Maxwell  on  Interpretation 
of  Statutes  (5th  Ed.)  339?  iindllch 
on  Interpretation  of  Statutes,  416-419, 
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306,  307.  *A  mandatory  construction 
will  usually  be  given  to  the  word 
"may**  where  public  interests  are  con- 
cerned and  the  public  or  third  persons 
have  a claim  de  jure  that  the, power 
conferred  should  be  exercised  or  when- 
ever something  is  directed  to  be  done 
for  the  sake  of  justice  or  the  public 
good.'  59  C.  J.  1083,  Sec.  635.  Of 
course,  all  of  these  rules  of  construction 
are  auxiliary  rules.  'The  primary  rule 
of  construction  of  statutes  or  ordi- 
nances is  to  ascertain  and  give  effect 
to  the  lawmakers'  intent.'  Meyering 
v.  Miller,  330  Mo.  885,  51  S.  W.  (2d) 

65,  68.  We,  therefore,  must  decide 
(with  the  aid  of  these  rules)  the  orig- 
inal question  of  whether  the  Legislature 
intended  that  cities  of  300,000  should 
follow  the  sales'  method  of  levying 
occupation  taxes  upon  merchants  and 
manuf acturers .” 


However,  as  hereinabove  stated  by  the  court,  the 
fundamental  rule  of  construction  is  to  determine  the  inten- 
tion of  the  legislature.  It  has  also  been  held  that  where 
a statute  merely  requires  things  to  be  done,  and  nowhere 
prescribes  the  result  that  shall  follow  if  such  things  are 
not  done,  then  the  statute  should  be  held  to  be  directory. 

In  State  v.  Bird,  295  Mo.,  344,  1.  c.  351-52,  the  court  said: 


’’Under  a more  general  rule  this  con- 
struction may  be  sustained  in  that 
if  a statute  merely  requires  certain 
things  to  be  done  and  nowhere  pre- 
scribes the  result  that  shall  follow 
if  such  things  are  not  done,  then 
the  statute  should  be  held  to  be  di- 
rectory. The  rule  thus  stated  is 
in  harmony  with  that  other  well-rec- 
ognized canon  that  statutes  direct- 
ing the  mode  of  proceedings  by  public 
officers  are  to  be  held  to  be  dlrec- 
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tory  and  are  not  to  be  regarded  as 
essential  to  the  validity  of  a pro- 
ceeding unless  It  bo  so  declared  by 
the  law*  (State  v.  Hook,  14  Barb. 
259.)  By  this  we  mean  that  if.  a 
fair  consideration  of  the  statute 
shows  that  unless  the  Legislature 
intended  compliance  with  the  pro- 
viso to  be  essential  to  the  validity 
of  the  proceeding,  which  nowhere 
appears,  then  it1  is  to  be  regarded 
as  merely  directory.  (People  v. 
Thompson,  67  Cal.  627 ; Kenfield  v. 
Irv;in,  52  Cal.  164;  V/estbrook  v* 
Rosborough,  14  Cal.  180;  Jones  v. 
State,  1 Kan.  273. }" 


In  Section  13133,  supra,  there  is  no  provision  pre- 
scribing the  results  if  such  park  superintendents  are  not 
deputized  as  sheriffs* 

Therefore,  under  the  foregoing  provisions  and  author- 
ities, unquestionably  a sheriff  may  appoint  a park  superinten- 
dent within  Ms  county  as  a deputy  sheriff  upon  securing  the 
approval  of  the  circuit  court. 

You  inquire  if  such  an  appointment  is  compulsory  or 
dicretionary  with  the  sheriff.  We  are  unable  to.  find  any  pro- 
vision making  it  compulsory  on  the  sheriff  to  appoint  a park 
superintendent  as  a deputy  sheriff.  That  is  a matter  that 
comes  within  the  discretion  of  the  sheriff. 

You  also  inquire  whether  such  an  appointment  will  serve 
any  substantial  purpose.  The  writer  happens  to  know  the  reason 
for  the  Mate  Park  Board  action  requesting'  the  appointment  of 
these  park  superintendents  as  deputy  sheriffs*  During  the  sum- 
mer months,  which  is  the  busy  season*  frequent  disturbances 
arise  within  certain  state  parks  and  as  a mile  it  is  necessary 
that  some  immediate  action  be  taken*  There  was  serious  doubt 
in  the  mind  of  the  ftate  Park  Board  as  to  whether  these  park 
superintendents  were  authorized  under  the  law  to  handle  such 
disturbances*  Frequently,  it  is  impossible  to  call  an  officer 
of  the  law  to  the  state  park  and  have  him  arrive  in  time  to 
apprehend  offenders  of  the  law. 


Hon.  R.  8 • Harrington 


-5 


Sept.  29,  1941 


The  State  Park  Board  In  making  such  a request  had 
in  mind  that  these  park  superintendents  should  he  deputised 
only  for  the  purpose  of  enforcing  the  law  within  the  confines 
of  the  respective  parks  which  they  were  supervising. 

Therefore,  it  is  the  opinion  of  this  Department  that 
it  is  not  mandatory  upon  the  sheriff  of  your  county  to  appoint 
park  superintendents  as  deputy  sheriffs.  This  is  a matter  with- 
in the  discretion  of  the  sheriff.  However,  under  the  law  the 
sheriff  may  appoint  such  park  superintendents  as  deputies,  pro- 
viding the  sheriff  secures  the  approval  of  the  circuit  court. 


Respectfully  submitted 


AUBREY  R.  HAMMETT, JR. 
Assistant  Attorney  General 


APPROVED I 


VANE  C.  THURLQ 
(Acting)  Attorney  General 


ARHjEAW 


SCH00I3:  Under  the  Act  of  1941,  page  546,  it  is  proper 

COUNTY  for  the  State  Superintendent  to  request 

SUPERINTENDENTS:  the  County  Treasurers  of  the  various 

counties  to  obtain  an  order  from  the 
County  Court  to  require  the  State 
. Auditor  to  pay  the  sane. 


November  15,  1941 


Mr,  R,.  Stuckey  Harrington 
Prosecuting  Attorney 
Clinton  County 
Plattsburg,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
November  8,  1941,  wherein  you  make  the-  following  re- 
ouesti 


"I  respectfully  request  an  opinion 
upon  the  legality  of  paying  county 
superintendents  of  schools  additional 
compensation  in  accordance  with 
Section  10327-b  of  the  1941  session 
acts, 

"Therein  the  State  Superintendent  of 
Schools  is  to  issue  his  warrant  payable 
to  the  treasurers  of  the  several  counties 
who  shall.  In  turn,  pay  over  such  coin- 
pans at  ion  monthly  to  the  county  superin-  ' 
tendent  of  schools.  Under  Section  13026  - 
General  duties  of  State  Auditor  - the 
State  Auditor  ’shall  draw  all  warrants 
upon  the  treasury  for  money,  except  only 
in  cases  otherwise  expressly  provldeci  by- 
law, ♦ ~ 

"Is  the  enactment  of  Section  10327-b  of 
the  1941  session  acts  ’a  case  otherwise 
expressly  provided  by  law,’? 
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"And  then  in  a letter  from  the  State 
Superintendent  of  Schools,  he  states 
that  the  proper  procedure  is  that  he 
shall  certify  to  the  county  treasurer 
each  month  that  the  county  superintendent 
of  schools  is  entitled  to  the  additional 
compensation,  based  upon  population 
of  county,  and  that  the  treasurer  shall 
order  the  county  court  to  requisition 
the  State  Auditor  for  payment  of  same, 
and  that  the  State  Auditor  shall  send 
warrant  for  said  amount  to  the  county 
treasurer  who,  in  turn,  pays  the  amount 
directly  to  the  county  superintendent  of 
schools, 

"Which  procedure  - if  either  - should  we 
pursue  to  make  legal  payment  thereof?" 


The  Act  to  tfiich  you  refer,  being  Section  10327-b, 
was  passed  by  the  General  Assembly  in  1941,  Laws  of 
Missouri,  page  547*  After  enumerating  the  salaries, 
according  to  population,  Section  10327-b  contains  the 
following  provision* 


"«■  » * # * On  or  before  the  20th  day  of 
each  month  the  State  Superintendent  of 
Schools  shall  issue  his  warrant  payable 
to  the  treasurers  of  the  several  counties 
of  the  State  of  Missouri  for  one-twelfth 
part- of  the  salaries  herein  provided,  to 
be  paid  out  of  funds  appropriated  by  the 
General  Assembly  for  the  support  and 
maintenance  of  public  schools  under  the 
provisions  of  Article  XI,  Section  7 of  the 
Constitution  of  Missouri.  The  county 
treasurers  of  the  several  counties  shall 
pay  over  such  compensation  monthly  and 
at  the  same  time  he  pays  the  county 
superintendent  of  schools  his  salary  for 
the  performance  of  his  other  duties." 
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The  statutes  use  the  words  ’’warrant  payable  to  the 
treasurer  by  the  State  Superintendent  of  Schools,"  but  we 
consider  this  as  an  error  by  the  Legislature,  in  that  it 
was  intended  that  the  State  Superintendent  of  Schools  should 
requisition  the  county  treasurers  of  the  several  counties, 
and  they  in  turn,  through  the  county  court,  requisition 
the  State  Auditor,  whose  duty  it  is  to  pay  out  funds  of 
any  nature  belonging  to  the  State  and  duly  appropriated. 

Referring  to  Section  13026,  R,  S,  Missouri,  1939, 
we.  are  of  the  opinion  that  it  is  the  duty  of  the  State 
Auditor  to  pay  out  all  funds  appropriated  by  the  General 
Assembly,  as  the  statutes  now  require  all  funds  of  whatever 
nature  and  from  whatever  source  to  be  paid  in  the  state 
treasury,  ' 

Therefore,  we  are  of  the  further  opinion  that  the 
Act  of  1941,  page  547,  does  not  constitute  an  instance 
"otherwise  expressly  provided  by  law,  and  the  manner  or 
procedure  in  which  the  State  Superintendent  of  Schools 
proposes  to  pay  the  County  Superintendent’s  additional 
salary  is  proper. 


Respectfully  submitted. 


0LLIV3R  V.  N0L3N 
Assistant  Attorney  General 


APPROVED* 


VANE  C.  THT7RL0 

(Acting)  Attorney  General 


OWN/ rv 


COUNTY  COURT:  RIGHT  OP  RECOUPMENT:  A county  court  may  recoup 
against  claim  by  officer  for  salary. 


November  19,  1941 


Mr*  Leo  J.  Earned 
Prosecuting  Attorney 
Sedali a,  Missouri 

Dear  Mr*  Harned: 


This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  on  the  following  statement  of 

facts: 


"According  to  the  State  Auditor's  report 
the  Clerk  of  the  County  Court,  Mr.  William 
Bryan  Rissler,  is  indebted  to  the  County 
in  a considerable  sum  of  money,  to  wit; 
some  (^.6,800)  sixty-eight  hundred  dollars, 
for  which  suit  has  been  filed  by  the  County. 

"The  County  Court  has  made  an  order  to  with- 
hold the  salary  of  the  County  Clerk  until 
the  determination  of  this  matter.  It  is  my 
theory  that  a set  off  applies. 

"I  would  like  your  opinion  as  to  whether  or 
not  it  is  possible  for  the  County  Court  to 
withhold  the  salary  of  the  Clerk  of  the 
County  Court  where  the  Clerk  of  the  County 
Court  is  indebted  to  the  County.  I would 
appreciate  this  at  your  earliest  convenience . " 

Inasmuch  as  this  matter  appears  to  be  in  litigation, 
and  in  view  of  the  fact  that  it  is  the  policy  of  this 
department  not  to  write  official  opinions  on  matters  which 
are  pending  before  the  courts,  we  hesitate  to  write  an 
official  opinion  on  your  question.  However,  on  October  22, 
1941,  we  wrote  to  Mr.  Rissler,  the  County  Clerk,  indicating 
that  the  County  Court  had  authority  to  withhold  his  salary 
until  the  claim  was  settled,  and  for  that  reason  we  will 
furnish  you  with  our  opinion  at  this  time. 

Under  Section  992,  R.  S.  Mo.  1939,  It  seems  that 
the  right  of  set-off  against  a county  is  provided  for.  This 
section  reads  as  follows: 


1941 
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"in  all  actions  or  suits  at  law,  or  any  other 
lefeal  proceeding  instituted  by  any  county, 
city  or  town  within  this  state  against  any 
person  for  the  enforcement,  collection  or  re- 
covery of  any  debt,  demand,  claim  or  pecuniary 
liability,  any  debt,  demand  or  claim  existing, 
due  or  owing  to  such  person  and  held  by  him 
in  his  own  right,  against  said  county,  city 
j or  town,  before  and.  at  the  time  of  the 

commencement  of  said  proceeding  against  such 
person,  may  be  set  off  against  such  debt, 
demand,  claim  or  pecuniary  liability  of  said 
county,  city  or  town.  (R.  S.  1929,  Sec*  340.)'* 

In  the  case  of  State  ex  rel.  Buder  v.  Hackman,  265 
S.  Yd.  532,  the  Supreme  Court  of  Missouri,  en  banc,  had  be- 
fore it  the  question  of  recoupment  by  the  state.  In  that 
case  money  had  been  paid  to  an  assessor  under  a mistake  of 
law.  Later  it  seems  that  the  assessor  had  billed  the  state 
for  services  rendered.  The  state  In  that  case  sought  to  off- 
set the  claim  of  the  assessor  for  his  compensation  by  the  amount 
which  it  had  paid  to  him  under  a mistake  . of  lav/.  At  1.  c. 

536,  the  court  saidj 


"YVe  have  thus  found  that  ^589.86  of  the 
relator's  account  is  properly  due  him  from 
the  state.  Respondent  contends  that  he 
may  lav/fully  withhold  the  payment  of  this 
amount,  for  the  reason  that  he  has  previously 
overpaid  relator  on  account  of  items,  which 
he  now  claims  relator  was  not  entitled  to 
receive  when  so  paid.  Such  payments  covered 
items  for  charges  similar  to  those  we  have 
herein  disallowed.  Respondent  claims  thlB 
right  under  authority  of  the  law  of  recoup- 
ment. There  is  no  question  under  the  record 
that  respondent  has  previously  paid  relator 
money  to  which  he  was  not  entitled.  Relator 
admits  in  his  reply  that,  for  the  item  of 
clerk  hire  alone,  he  received  ^1,820.92  on 
claim  filed  January  2,  1922,  and  ^8,124.36  on 
his  claim  filed  May  5,  1922,  as  well  as  com- 
pensation for  other  items  we  have  disallowed." 


"Certainly,  If  the  state  may,  in  a separate 
suit,  recover  back  money  paid  by  one  of  its 
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officials  to  another  public  official  under 
mistake  of  law,  it  may  vd-thhold  money  adrnit- 
edly  due  such  public  official  which  is  less 
in  amount  than  the  sum  previously  paid  him 
by  mistake.  * *-  * *w 

We  think  that  the  same  rule  would  a jply  to  the  county  that 
applies  to  the  state. 

CONCLUSION 


We  are  therefore  of  the  opinion  that  the  County  Court 
may  withhold  compensation  d^ue  the  Clerk  of  the  County  Court 
if  the  Clerk  is  indebted  to  the  county. 

Very  truly  yours. 


TY13S  W.  BURTON 

Assistant  Attorney  General 


APPROVED : 


Vane  c.  thurlo 

(Acting)  Attorney  General 


TWBtNS 


ELECTIONS:  City  Committee  may  nominate  candidates  for 

unexpired  terms  of  members  of  the  Board  of 
Aldermen, 


February  3,  1941. 


Honorable  Charles  LI,  Hay,  Chairman 
Board  of  election  Commissioners 
200  South  12th  Street 
St,  Loriis,  Missouri 


Dear  Mr,  Hay: 


This  is  in  reply  to  yours  of  recent  date,  wherein 
you  submitted  the  question  on  whether  or  not  the 
political  Central  Committees  of  the  City  of  St.  Louis 
are  authorized  to  nominate  persons  to  be  elected  to 
fill-  vacancies  on  the  Board  of  Alderman  of  that  city. 

Under  Article  XIII,  Chapter  61,  R,  3.  Mo.  1929, 
special  provisions  aro  made  for  primary^  elections  in 
cities  having  400,000  population  or  more.  The  case  of 
State  ex  rel,  vs.  Edwards  et  al,  206  Mo.  496  held  that, 
this  Article  applied  especially  to  the  City  of  St.  Louis 
Nominations  for  candidates,  insofar  as  they  apply  to 
your  question,  is  provided  for  in  Section  10430  as 
follows: 


"Hereafter  all  candidates  for 
.elective  offices  other  than  those 
to  be  elected  at  a general  state 
election  and  all  special  elections 
to  fill  vacancies  in  cities  of 
this  state  which  now  have  or  which 
hereafter  acquire  400,000  inhabit- 
ants or  more,  shall  be  nominated 
at  a primary  election  by  the  direct 
vote  of  the  qualified  voters  of 
such  cities  or  by  certificates  of 
election,  in  accordance  with  the 
provisions  of  this  article,  -»  ” 
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The  language  of  this  part  of  said  section  would 
indicate  that  the  lawmaker's  intended  that  the  nominee 
for  the  election  to  fill  a vacancy  should  be  nominated 
at  'the  primary.  Section  10452  H.  3.  Mo.  1929  and  of 
this  same  Article,  provides  as  follows: 


"Vacancies  occurring  after  the 
holding  of  any  primary  or  where 
no  person  shall  offer  himself  as 
a candidate  before  such  primary, 
shall  be  filled  by  the  party 
committee  of  such  city:  Provided, 
however,  that  no  name  shall  be 
allowed  on  any  ticket  until  the 
required  fee  shall  have  been  paid." 


Section  5 of  Article  IV  of  the  Charter  of  the  City 
of  St,  Louis,  provides  as  follows: 


"Any  vacancy  in  said  board  shall 
be  filled  for  the  unexpired  torn 
at  the  next  general  city  or  state 
election  held  fifty  days  or  more 
after  such  vacancy  occurs;  provid- 
ed, that  whenever  three  or  more 
vacancies  exist  in  said  board  such 
vacancies  shall  be  filled  at  a 
.special  election;  but  no  such 
special  election  shall  be  held 
within  three  months  prior  to  any 
general  city  or  State  election," 


Sections  21  and  22  of  the  Revised  Code  of  St.  Louis 
1956,  read3  as  follows: 


"Whenever  a vacancy  exists  In  the 
office  of  president  of  the  board  of 
alderman  or  a vacancy  exists  or 
vacancies  exist  in  the  membership 
of  the  said  board,  the  political 
central  committees  of  the  City  of 
St.  Louis  recognized  by  the  laws  of 


1941. 
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the  State  of  Missouri  are  hereby 
authorised  each  to  nominate  by  a 
vote  of  a majority  of  such  central 
committee,  including  in  such 
committee  any  successor  of  any 
member  which  successor  has  been 
recognised  as  such  successor  by 
such  committee,  a person  or  persons 
of  the  same  political  belief  and 
liarty  a3  the  said  nominating  committee, 
and  having  the  qualifications  to  hold 
such  office  to  fill  the  same  for  the 
unexpired  term," 


11  It  shall  be  the  duty  of  such  central 
committees  to  certify  to  the  board  of 
election  commissioners  the  name  of 
the  jperson  or  T>ersons  nominated,  and 
also  the  party  which  such  nominee  or 
nominees  shall  represent*  Such 
certificate,  or  certificates  od?  nomina- 
tion shall  be  signed  and  executed  by 
the  presiding  officer  and  secretary 
of  the  central  committee  making  3uch 
nomination  or  nominations;  provided 
that  in  case  of  the  inability  of  the 
presiding  officer  or  secretary  of  any 
central  committee  to  perforin  such 
duty,  the  officers  or  officer  thereof 
next  in  rank  or  all  the  remaining 
‘officers  shall  sign  and  execute  such 
certificate  or  certificates  of  nomina- 
tion, wlii ch  shall  be  accepted  as  if 
executed  by  the  presiding  officer  and 
secretary,” 


By  reading  said  Sections  21  and  22  of  the  Revised 
Code  and  Section  10438  R*  S.  Mo,  1929,  it  seems  that 
there  is  a conflict  in  the  manner  of  nominating  candi- 
dates for  an  unexpired  term  as  Alderman,  Under  3ection 
23  of  Article  IX  of  the  Constitution  of  Missouri,  it 
pertains  to  the  Charter  of  the  City  of  3t.  Louis  and 
provides  as  follov/3! 
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"Such  charter  and.  amendments  shall 
always  be  in  harmony  with  and  subject 
to  the  Constitution  and  laws  of 
Missouri,  except  only  that  provision 
may  be  made  for  the  graduation  of 
the  rate  of  taxation  for  city 
purposes  in  the  portions  of  the  city 
which  are  added  thereto  by  the 
proposed  enlargement  of  its 
boundaries,  * -;t  " 


Section  25  of  this  same  Article  of  the  Constitution, 
provides  as  follows: 


"notwithstanding  the  provisions  of 
this  article,  the  General  Assembly 
shall  have  the  same  power  over  the 
city  and  county  of  3t.  Louis  that 
it  has  over  other  cities  and 
counties  of  this  State," 


So  it  would  seem  from  these  two  provisions  of  the 
Constitution  that,  if  the  ordinances  or  charter  of  the 
city  of  3t.  Louis  are  not  in  harmony  with  the  Constitu- 
tion and  laws  of  the  state,  then  such  charter  and  amend- 
ments must  yield  to  the  provisions  of  the  Constitution 
and  laws  of  the  State, 

Section  10468  R.  3,  Mo,  1929,  which  is  found  in 
said  Article  XIII,  provides  as  follows: 


"Full  power  and  authority  are  here- 
by conferred  on  every  city  in  this 
state  which  now  has,  or  may  here- 
after have,  more  than  400,000 
Inhabitants,  to  provide  for_and 
regulate  all  elections^for  offices 
of  and  under  such  city  anc$ for  the 
nomination  of  candidates  for  such 
offices;  and  such  provision  for  and 
regulation  of  such  elections  may  be 
effected  either  by  charter  provisions 
therefor  adopted  by  the  people  of 
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such  city,  according  to  lav;,  or 
ordinances  therefor  duly  enacted 
or  by  the  people  thereof  under 
the  power  of  initiative,  if  any, 
reserved  in  the  charter  of  such 
city," 


and  Section  10469  of  the  seine  Article,  provides,  as  fol- 
Ioy/s  : 


"Whenever  any  such  charter  provi- 
sions or  ordinances  so  enacted 
shall  take  effect,  such  charter 
provisions  or  ordinances  shall 
be  deemed  to  supersede  and  render 
Inapplicable  as  to  such  city,  the 
provisions  of  the  statutes  of 
this  state  relating  to  municipal 
elections  and  nominations  therefor 
wh*  ch  shall  have  been  applicable 
to  such  city  prior  to  the  taking 
effect  of  such  charter  provisions 
or  ordinances:  Provided,  that 
nothing  herein  contained  shall  be 
taken  or  deeinpd  to  affect  the 
conduct  and  supervision  of  stich 
elections  by  the  duly  constituted 
election  officials  appointed 
according  to  lav;  for  such  city." 


If  Section  10438  were  the  only  section  of  the  statute 
to  be  considered  in  connection  with  your  question,  then 
we  would  say  a candidate  to  fill  a vacancy  on  the  Board  of 
Aldermen  should  be  nominated  as  provided  by  that  section, 
becavise  we  think  It  would  take  precedence  over  the  provi- 
sions of  the  ordinances  and  charter  of  the  city.  However, 
by  said  Section  10468  and  10469,  supra,  the  lawmakers 
apparently  have  iirovlded  that.  If  the  city,  by  its  charter 
or  ordinance  provides  for  the  nomination  for  such  special 
election  to  fill  a vacancy,  then  the  provisions  of  the 
charter  or  ordinance  will  prevail  over  the  general  statute 
applying  to  primary  elections  in  such  cities. 
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CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department  that 
the  political  Central  Committee  of  the  City  of  St*  Louis 
is  authorised  to  nominate  persons  to  be  elected  to  fill 
vacancies  on  the  Board  of  Aldermen  of  that  city  at  the 
April  elections* 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED* 


COVELL  ST  liEWlTT  r" 

(Acting)  Attorney-General 


TWB:LB 


BURIAL  ASSOCIATIONS: 


Agency  contract  entered  into  under 
authority  of  unconstitutional  statute 
is  void. 


June  16,  1941 


Mr.  Robert  W.  Hawkins 
Prosecuting  Attorney 
Pemiscot  County 
Caruthersville,  Missouri 


\ 


Lear  Sir: 


This  will  acknowledge  receipt  of  your  recent  letters 
presenting  for  our  opinion  the  following  situation. 


The  Atlas  Life  Society  of  Springfield  is  a corpora- 
tion existing  under  the  provisions  of  Sections  5451  to  5456, 
inclusive^  of  R.  S.  Missouri,  1939,  commonly  known  as  a burial 
Insurance  association.  Its  method  of  operation  in  Southeast 
Missouri  was  by  contracting  with  an  undertaker,  as  follows: 


"1.  The  Atlas  Life  Society  hereby  appoints  

as  Its  Exclusive  general  agent  and  branch  manager,  subject  to 
the  conditions  of  this  contract  and  such  instructions  and 
regulations  as  may  from  time  to  time  be  executed  by  the  Home 
Office,  with  the  right*  and  authority  that  said  General  Agent 
i*i  to  act  as  Branch  Manager,  with  authority  to  accept  appli- 
cations for  Burial  Benefits  on  persons  between  the  age  of  3 
months  and  age  65  at  his  or  her  nearest  birthday,  in  any 
amounts  at  his  discretion  not  to  exceed  $>300.00  on  the  life 
of  any  one  person,  Buch  application  to  provide  that  the  bene- 
fits be  paid  upon  policy  Issued  thereon,  and  shall  be  due  and 
payable  upon  the  death  of  the  insured,  in  funeral  service  or 
merchandise,  provided  for,  directed  by  the  said  General  Agent, 
aiuch  applications  to  be  taken  only  on  forms  furnished  or  ap- 
proved by  the  Secretary  Treasurer  of  the  Atlas  ^Lfe  Society 
at  its  Home  Office  In  Springfield,  Missouri.  - 

”2.  Said  General  Agent  shall  have  the  right  and  authority 
to  issue  and  countersign  all  policies  providing  for  funeral 
benefits  in  his  trade  territory,  on  policy  forms  furnished 
only  by  the  Home  Office  of  the  Atlas  Life  Society. 
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M 3,  The  trade  territory  of  the  General  Agent  shall 
include  the  city  of  Caruthersville  and  a 50  mile  radius,  in 
the  State  of  Missouri  and  the  General  Agent  shall  have  the 
right  to  solicit  applications  on  persons,  or  through  any 
agent  or  agents  he  may  appoint  in  the  above  designated 
territory, 

”4,  The  General  Agent  shall  issue  policies  only  at 
such  rates  payable  monthly,  quarterly  or  annually  at  his 
discretion,  such  rates  to  be  approved  by  the  Home  Office, 
but  it  is  mutually  agreed  and  understood  that  the  matter  of 
rates  charged  for  funeral  benefits  shall  be  subject  to  the 
conditions  extant  in  the  General  Agent’s  trade  territory 
and  conformed  generally  with  the  average  death  ratio  in  his 
trade  territory,  plus  a reasonable  charge  for  expense  in 
producing  and  operating  the  Branch  Office  of  the  Atlas, 

”5,  The  General  Agent  hereby  agrees  that  he  will  keep 
an  accurate  record  at  the  Branch  Office  of  all  policies  issued 
and  shall  keep  intact  and  in  the  office  of  the  Branch  Manager, 
all  original  applications,  together  with  a carbon  copy  of 
the  typewritten  portion  of  all  policies  issued  and  that  such 
record  shall  be  open  for  inspection  at  any  and  all  times  to 
the  proper  officers  of  the  Home  Office  of  the  Atlas. 

H6.  The  General  Agent  further  agrees  that  he  v/ill  make 
a monthly  report  to  the  Home  Office  on  or  before  the  15th,, 
of  each  month,  setting  forth,  the  business  transacted  by  the 
Branch  Office  for  the  month  previous,  giving  the  following! 
information, 

a.  Total  number  of  policies  Issued, 

b.  Total  amount  of  funeral  benefits  provided  therein 

c.  Total  premiums  received  during  the  previous  month 

d.  No,  of  death  claims  paid, 

e.  Total  amount  paid  in  death  claims, 

f.  Amount  otherwise  disbursed, 

g.  Balance  on  hand, 

”7,  The  General  Agent  shall  deposit  monies  received  or 
premiums  (excepting  the  first  quarterly  premium)  in  some  bank 
designated  by  the  General  Agent  and  subject  to  the  approval  of 
the  Home  Office,  in  the  name  of  Atlas  Life  Society  and  subject 
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to  the  signature  of  Atlas  Life  Society,  by  

Branch  Manager, 

”8,  The  General  Agent  hereby  agrees  that  he  will  remit 
with  the  above  mentioned  report,  check  in  the  sum  equal  to  10$ 
of  the  gross  premiums  received  by  him  during  the  month  previous, 
said  check  for  10$  to  be  made  payable  to  Atlas  Life  Society  and 
remitted  direct  to  the  Home  Office,  on  or  before  the  15th.,  day 
of  each  and  every  month,  covering  the  previous  month’s  business. 

”9,  The  General  Agent  hereby  agrees  that  he  will  submit 
to  the  Home  Office  any  special  forms  of  literature  or  adver- 
tising matter  which  he  may  choose  to  distribute  in  his  trade 
territory,  to  the  Home  Office  for  their  approval  before  dis- 
tributing same,  unless  said  literature  is  practically  the  sane 
as  that  already  approved  by  the  Home  Office. 

"10,  Said  General  Agent  hereby  covenants  and  agrees  that 
out  of  the  90$  gross  premiums  received  and  retained  by  him  that 
he  will  fulfill  every  policy  contract  Issued  by  his  Branch  Office 
and  furnish  and  pay  for  every  funeral  furnished  by  reason  of 
the  death  of  any  policyholder  under  any  and  every  policy  con- 
tract issued  by  him  and  that  he  will  not,  at  any  time,  call 
upon  or  cause  the  Home  Office  to  be  liable  for  the  payment  of 
any  death  claim  under  any  policy  issued  by  his  Branch  Office 
but  shall  pay  the  same,  through  his  funeral  home  in  cash  or  in 
merchandise  and  service,  as  provided  in  the  insurance  contract 
and  that  should  a deficit  occur  at  any  particular  period  of 
time,  that  the  said  General  Agent  shall  absorb  that  deficit 
or  lose  himself  and  should  any  funds  be  created  by  reason  of 
premiums  received  through  his  General  Agency,  over  and  above 
the  amount  necessary  to  pay  all  death  claims,  or  expense  of 
sending  out  notices  and  other  incidental  expense  of  his  general 
agency,  such  amount  shall  be  preserved  by  him  and  carried  over 
as  surplus  until  such  time  as  it  may  be  necessary  for  the 
payment  of  subsequent  death  claims. 

”11.  The  General  Agent  hereby  agrees  that  he  will  re- 
imburse the  Home  Office  of  the  Atlas  for  the  printing  of  policies, 
circulars,  literature,  applications,  stationery  and  any  other 
forms  of  printing  used  by  his  Branch  Office  and  authorized  or 
ordered  by  him  and  that  he  will  not  incur  any  indebtedness  in 
the  name  of  the  Atlas  Life  Society,  other  than  that  provided 
for  in  the  policy  of  insurance  issued  through  his  Branch  office. 
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H12.  (Omitted!  Concerns  furnishing  grave  markers 
and  is  not  pertinent  to  our  question#) 

”13,  The  Atlas  reserves  the  right  to  so  inspect  and 
audit  the  books  of  the  Branch  Manager  at  any  time  and  to 
verify  the  statement  and  reports  made  by  the  General  Agent, 
to  the  Home  Office* 

M14*  This  contract  shall  not  be  assigned  by  the 
General  Agent  to  any  person,  firm  or  corporation,  without 
first  obtaining  the  consent  of  the  Atlas  and  shall  remain 
in  continuous  force  so  long  as  the  arrangements  and  pro- 
visions herein  are  carried  out  to  the  mutual  satisfaction 
to  the  parties  to  this  contract* 

"15*  It  is  hereby  agreed  that  the  Branch  Manager 
named  herein  will  not  be  held  liable  for  any  legal  litigation 
in  connection  with  this  contract  or  agreement,  and  in  case 
that  such  legal  litigation  does  arise  in  connection  with 
the  proper  performance  of  the  duty  of  said  Branch  Manager, 
the  home  office  of  the  Atlas  Life  Society,  hereby  agrees  to 
be  solely  liable  and  assume  any  and  all  obligations  in  con- 
nection therewith,” 


On  December  11,  1940,  the  Supreme  Court  of  Missouri 
handed  down  its  decision  In  the  case  of  State  ex  Inf.  v. 
Black,  et  al.,  145  S«  W,  (2d)  406,  in  which  it  held  void  and 
unconstitutional  Sections  5451  to  5456,  supra*  In  view  of 
this  you  ask! 

Does  said  decision  render  void  the  contract  above  set 
forth? 

Of  prime  importance  in  answering  this  question  is  the 
effect  of  the  court's  judgment  holding  these  statutes  uncon- 
stitutional. 

In  State  ex  rel.  Miller  v,  O’Malley,  117  S,  W«  (2d)  319, 
(Mo.  Sup.)  at  1*  c.  324,  the  court  saidi 


"An  unconstitutional  statute  is  no  law 
and  confers  no  right.  12  C.J.  Sec.  168, 
p.  748;  6 R.C.L* , Sec.  117,  p.  117,  This 
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is  true  from  the  date  of  its  enact- 
ment and  not  merely  from  the  date  of 
the  decision  so  branding  it,  * # 


In  Garden  of  Eden  Drainage  DIst,  v.  Bartlett  Trdst 
Co.,  50  S, 17,  (2d)  627  (Mo,  Sup.),  the  point  involved  was 
the  right  of  a drainage  district  to  enforce  a tax  claim  In 
face  of  the  challenge  that  the  act  under  which  it  was  or- 
ganized was  unconstitutional.  The  court  said,  1,  c.  628-9: 

«■  as  the  plaintiff  is  a creature 
of  the  statutes  in  question  and  does  not 
exist  and  cannot  function  except  as  such 
laws  give  It  life,  then.  If  such  laws  are 
void  because  violative  of  the  paramount 
law  of  the  land,  plaintiff  never  had  any 
life  or  legal  existence,  and  cannot  levy 
and  collect  taxes." 


In  Lieber  v.  Hell,  32  S.  W.  (2d)  792  (Mo.  App»),  the 
court,  in  speaking  of  a law  held  unconstitutional  by  the 
Supreme  Court,  said  1,  c.  793* 


-#  & In  other  words,  the  statute 
is  now  to  be  regarded  as  void  ab 
initio,  and  as  though  it  had  never 
been  in  existence;  ■»•«•***«■*•»  " 


In  Clark  v.  Grand  Lodge,  etc,,  43  S.  W.  (2d)  404  (Mo, 
Sup.)  at  1,  c,  406,  it  Is  held  that  an  unconstitutional  stat- 
ute leaves  the  question  that  it  intended  to  settle  just  as  It 
would  be  had  the  statute  not  been  enacted. 

It  Is,  therefore,  to  be  seen  that,  so  far  as  the  law 
recognizes,  there  has  never  been  any  corporation  in  existence 
in  this  state  that  was  authorized  to  write  burial  insurance 
such  as  that  written  by  the  Atlas  Life  Society*  However, 

It  may  be  contended  that  while  there  has  been  no  de  jure  cor- 
poration yet.  Atlas  Life  Society  has  been  a de  facto  corpora- 
tion. 
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In  Garden  of  Eden  Drainage  Dist.  v.  Bartlett  Trust 
Co.,  supra,  it  was  further  urged  to  sustain  the  tax  collec- 
tion that  the  corporation  had  a de  facto  existence,  and  thus 
could  exercise  the  right  of  tax  collection,  but  on  this  the 
court  said,  1*  e,  629s 


Plaintiff  cannot  act  as  a de 
facto  corporation  unless  there  is  a 
foundation  on  which  It  could,  if  prop- 
erly done,  be  erected.  There  must  be 
a ’charter  or  general  law  under  which 
such  a corporation  as  It  purports  to 
be  might  lawfully  be  organized.’  ■»  « 

« And  an  unconstitutional  law  Is  no 
law  and  cpnfers  no  rights,  4*  * # •»*' 


In  Merameo  Spring  Park  Co,  v,  ^ibson,  268  Mo.  394,  the 
court  discusses  the  de  facto  existence  of  a corporation, 
saying  1,  c.  405-6 : 


”*  # # a de  facto  corporation  exists  be- 
cause ( ancP only  when)  there  Is  a law  or 
statute  permitting  its  incorporation  for 
the  purposes  and  with  the  powers  assumed, 
but  which  law  was  not  followed  (though 
attempted  so  to  be)  in  Its  organization, 
#«#«.#*  ’the  first  requisite’  says 
Conatantineau  in  his  excellent  work  on 
the  De  Facto  Doctrine,  ’to  constitute  a 
de  facto  corporation  Is  the  existence  of 
a law  authorizing  the  Incorporation. 

When,  therefore  there  is  no  law  providing 
for  the  organization  **  * *,  there  cannot 
be  any  such  corporation  either  de  factqi 
or  de  jure.* 


We  are  not  aware  of  any  existing  laws  that  would  have 
permitted  a corporation  to  be  organized  "for  the  purposes 
and  with  the  powers  assumed*’  by  Atlas  Life  Society,  and 
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therefore  it  could  have  had  no  de  facto  existence*  The 
insurance  code  does  not  contemplate  any  insurance  where 
payment  is  made  on  policies  in  other  than  money.  One  of 
the  "powers  assumed"  by  Atlas  Life  Society  was  payment 
under  its  policies  in  material  and  service.  Neither  was 
there  any  attempt  on  the  part  of  said  corporation  in  its 
organization  to  follow  any  provision  of  the  insurance 
code* 


The  contract  above  set  forth  was  entered  into  by  the 
Atlas  Life  Society  in  furtherance  of  and  to  carry  on  the 
business  it  was  purportedly  authorized  to  engage  in  under 
Sections  5451  to  5456,  R.  S*  Missouri,  1939,  In  substance 
and  effect  it  appoints  a person  as  its  agent  for  the  pur- 
pose of  writing  policies,  collecting  permiums,  payment  of 
expenses  in  connection  with  these  activities,  and  payment 
of  liabilities  incurred  upon  the  contracts  entered  Into. 

It  is  an  agency  contract  which  has  for  Its  foundation  an 
unconstitutional  statute. 

■» 

Lieber  v.  Hell,  supra,  was  an  action  to  legitimatize 
a child.  Pending  the  final  disposition  of  said  cause  by 
the  St.  Lftuis  Court  of  Appeals,  the  Supreme  Court  of  Missouri 
held  unconstitutional  the  statute  that  authorized  the  mother 
of  said  child  to  maintain  such  a suit.  The  Appellate  Cotirt 
said,  1.  c,  793* 


* * It  follows,  therefore,  that 
with  the  statute  declared  unconsti- 
tutional and  void  ab  Initio,  she  does 
not  have,  and  has  never  had,  a cause 
of  action  thereunder;  and,  further, 
that  the  judgment  of  the  court  rander- 
ed  In  the  course  of  proceeding  brought 
under  such  unconstitutional  and  void 
statute  is  likewise  void.  12  C.J. 
801." 


This  rule  applies  not  only  to  legal  proceedings  under 
a void  statute,  but  also  to  all  other  acts.  In  16  G.  J,  S. 
p.  290,  Section  101  (c).  It  is  stated* 
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"As  a general  rule,  all  acts  done 
under  an  unconstitutional  law  are 
void  and  of  no  effect,  but  acts  that 
are  merely  incidental  to  an  unconsti- 
tutional  legislative  enactment,  it 
seems,  may  be  valid, 


We  need  not  pay  heed  to  the  exception  above  noted 
because  the  writing  of  policies  and  payment  of  claims  aris- 
ing  thereunder  certainly  is  not  ’’merely  Incidental”  to  the 
purported  authority  granted  in  Sections  5451  to  5456,  R, 

S,  Missouri,  1939, 

In  Klenk  v«  Metropolitan  Life  Ins,  Co,,  36  Pa,  Dist, 

& Co,,  266,  267,  It  is  stated: 


"The  general  rule  Is  that  an  uncon- 
stitutional statute,  though ^having 
the  form  and  name  of  law.  Is  in  reality 
no  law,  but  Is  wholly  void,  and  in 
legal  contemplation  Is  as  Inoperative 
as  if  It  had  never  been  passed.  Such 
a statute  Imposes  no  duties,  confers  no 
rights,  creates  no  office,  bestows  no 
power,  affords  no  protection,  and  justi- 
fies no  acts  performed  -under  it," 


Again,  in  City  of  St,  Louis  v.  Polar  Wave  Ice  & Fuel 
Co,,  296  S,  W,  993  (Mo,  Sup,),  the  court,  quoting  from  Cooley* 
Constitutional  Limitations,  said  1,  c,  998: 


" *When  a Statute  is  adjudged  imcon- 
stitutional.  It  is  as  If  it  had  never 
been;  rights  cannot  be  built  up  under 
itj  contracts  which  depend  upon  it  for 
their  consideration  are  void;  * * * ’ " 


In  State  ex  inf,  v.  Black,  et  al*,  145  S,  W,  (2d)  406,  the 
Court,  is  speaking  of  the  burial  association  involved,  said 
1.  c,  410: 
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w#  # # this  association  is  a busi- 
ness corporation,  doing  an  insurance 
business  and  giving  its  members  nothing 
for  which  they  do  not  fully  pay,” 


Following  the  above,  it  then  appears  that  Sections 
5451  to  5456,  R,  S,  Missouri,  1939,  settled  nothing  and 
did  not  authorize  the  Atlas  Life  Society  to  engage  in  the 
insurance  business  in  whieh  it  is  engaged*  In  this  connec- 
tion Section  6004,  R.  S,  Missouri,  1939,  provides* 


“No  individual  or  association  of 
individuals,  under  any  style  or  name, 
shall  be  permitted  to  do  the  busi- 
ness mentioned  in  this  chapter  within 
the  state  of  Missouri,  unless  he  or 
they  shall  first  fully  comply  with 
all  the  provisions  of  the  laws  of  this 
state  governing  the  business  of  in- 
surance, #>»  -M-  " 


This  section  Is  contained  in  Chapter  37  of  R.  S.  Missouri, 
1939,  relating  to  Insurance  companies  and  Section  6003  of 
said  chapter  provides: 


"No  company  shall  transact  in  this 
state  any  insurance  business  unless 
it  shall  first  procure  from  the  super- 
intendent of  the  Insurance  department 
of  this  state  a certificate  stating  that 
the  requirements  of  the  Insurance  laws 
of  this  state  have  been  complied  with 
authorizing  it  to  do  business?  # * 


Of  course,  the  Atlas  Life  Society  has  no  such  certi- 
ficate and  is  thereby  barred  from  engaging  in  the  insurance 
business  under  Section  6004,  supra,  and.  has  always  been  so 
barred.  The  contract  above  set  forth  is  in  furtherance  of 
the  very  business  In  which  no  one  ean  engage,  absent  the 
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certificate  of  the  Insurance  Department,  It  is  therefore 
to  be  seen  that  this  contract  is  in  the  face  of  Sections 
6003  and  6004,  R,  3,  Missouri,  1939,  and  is  therefore  void. 

From  the  foregoing  we  conclude  that  Sections  5451  to 
5456  being  unconstitutional,  the  Atlas  Life  Society  has 
never,  in  law,  had  any  existence  either  as  a de  facto  or  de 
jure  corporation;  it  had  no  power  to  contract  and  the  con- 
tract it  entered  into  is  void.  Not  only  is  said  contract 
void  on  this  ground,  but  also  because  it  is  for  the  purpose 
of  carrying  on  a business  that  is  illegal,  absent  the  proper 
authority  from  the  Insurance  Superintendent,  which  authority 
Atlas  Life  Society  does  not  have. 

What  we  have  said  here  is  to  be  confined  solely  to  this 
agency  contract.  We  do  not  rule  that  the  policies  of  insurance 
issued  by  Atlas  Life  Society  are  unenforceable,  (Clark  v. 

Grand  Lodge,  etc,,  43  S.  W,  (2d)  404)  or  that  the  promoters 
of  said  company  may  retain  the  fruits  of  their  illegal  enter- 
prise against  one  who  has  paid  in,  as  premiums,  his  money, 

Johns on- Brinkman  Co,  v.  Central  Bank, -116  Mo,  558;  Bisesl  v. 
Farm  & Home  Saving  & Loan  Association,  78  S,  W,  (2d)  871, 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 


LLB/rv 


TAXATION : 

PENALTIES : 

UNIFORM  LEGISLATION: 


A law  providing  for  remission  of 
penalties  on  delinquent  taxes  in 
certain  parts  of  the  State  is  un 
constitutional . 


April  29,  1941 


/ 

Honorable  David  A.  Hess 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  In  reply  to  yours  of  April  29th,  1941, 
wherein  you  request  an  opinion  as  follows: 


MI  would  appreciate  it  greatly 
if  you  could  give  me  an  opinion 
on  House  Bill  200  and  364  as* to 
the  constitutionality,  if  an 
amendment  were  adopted,  limiting 
its  application  to  Jackson  County, 
St.  Louis  County,  and  St.  Louis 
City." 


In  our  oral  conversation  you  suggested  that  an 
amendment  to  House  Bills  200  and  364  was  being  considered. 

This  amendment  would  exclude  Jackson  County,  St,  Louis 
County  and  the  City  of  St.  Louis  from  the  provisions  of 
the  foregoing  bills.  These  bills,  if  enacted,  would 
relieve  delinquent  taxpayers  of  penalties  on  their  taxes 
if  they  paid,  the  same  before  January  1st,  1942.  The  question 
submitted  brings  up  the  Issue  of  whether  or  not  the  bills  as 
amended  would  conform  to  the  uniformity  section  of  the  Consti- 
tution of  Missouri,  which  is  Section  3 of  Article  X.  This 
section  reads  as  follows: 


’’Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They 
shall  be  uniform  upon  the  same  class 
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o f subjects  within  the  territorial 
limit a of  the  authority  levying  the 
tax,  and  all  taxes  shall  he  levied 
and  collected  by  general  laws.” 


In  1933  the  Supreme  Court,  in  the  case  of  State  ex 
rel.  Crutcher  v.  Koeln,  61  S,  W.  (2d}  760,  had  before  it 
Senate  Bill  Ho.  80,  which  had  the  same  force  and  effect 
at  that  time  as  v/ould  House  Bills  Nos.  200  and  364.  Appar- 
ently the  court  took  the  view  that  a law  providing  for  the 
remission  of  penalties  for  delinquent  taxes  must  comply 
with  Section  3,  supra,  of  the  Constitution.  At  1.  c,  753, 
the  court  used  this  language: 


”■»  ■&  -»  it  seems  clear  that  No,  80, 
if  it  includes  respondents  com- 
mission, as  we  think  it  does,  ap- 
plying by  express  terns,  as  it  does, 
to  all  collectors  in  the  counties 
and  cities  of  the  state  and  to  their 
fees,  operates  uniformly  throughout 
the  state  and  therefore  fully  satis- 
fies th©  constitutional  requirement 
of  uniformity  pf  operation.  State 
ex  rel.  OrConnor  v.  Riedel,  329  Mo. 
616,  627,  46  S,  W,  (2d)  131.” 


We  might  further  suggest  that  such  an  amendment  would 
be  in  violation  of  Section  53  of  Article  IV  and  especially 
subsections  23  wad  28,  which  are  as  follows: 


”Th©  General  Assembly  shall  not 
pass  any  local  or  special  law: 


”(23)  Exempting  property  from  taxa- 
tions 


» 


■» 


V 


A,' 

\ \ 
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"(28)  Extending  the  time  for  the 
assessment  or  collection  of  taxes, 
or  otherwise  relieving  any  assessor 
or  collector  of  taxes  from  the  due 
performance  of  their  official 
duties,  or  their  securities  from 
liability i 


it  it  it  it  -if  ■if  -if  -if  'if 


it 


* -If  it  it 


,t» 


CONCLUSION . 


Prom  the  foregoing  authorities  it  is  the  opinion  of 
this  department  that  an  amendment  to  House  Bills  200  and 
364  excluding  Jackson  -County,  St.  Louis  County,  and  the 
City  of  St*  Louis  from  its  provisions  would  violate  the 
Constitution  of  this  Sfc^te,  and  especially  Section  3 of 
Article  X and  Section  53  of  Article  IV,  * 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED : 


mwrrmm 

(Acting)  Attorney-General 
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INTOXICATING  LIQUOR  - $5-  Licensed  one-room  restaurants  selling 
CLOSED  PLACE  - substantial  quantities  of  food  etc.,  ex- 

cepted from  closed  place  requirement. 
Restaurant  is  eating  house  selling  food 
for  consumption  on  premises.  Substantial 
quantities  are  actual  amour  of  real 
value,  as  distinguished  from  pretense 
of  substance.  


October  9,  1941 


Mr.  W . G.  Henderson 
Supervisor 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 


Dear  Sirs 


0 


v 


This  is  in  reply  to  your  request  for  our  opinion 
by  your  recent  letter  in  the  following  terms  s 


"With  respect  to  Senate  Bill  No.  116 
passed  by  the  General  Assembly,  now 
adjourned,  to  become  effective  October 
10,  1941,  I respectfully  request  your 
opinion  upon  the  following  subject: 

"Briefly,  this  Bill  provides  that  an 
intoxicating  liquor  licensee  close  his 
place  of  business  during  prohibited 
hours  and  days  of  sale  with  the  ex- 
ception of  clubs,  hotels,  and  res- 
taurants . 

"In  this  connection,  I would  appreciate 
your  opinion  upon  what  constitutes  a 
bona  fide  restaurant,  A copy  of  the 
Bill  is  enclosed  herewith." 


Senate  Bill  No.  116,  to  which  you  refer,  amended 
R.  S.  Missouri,  1939,  Sec.  4891,  and  is  now  Laws  of 
Missouri  1941,  p.  413,  Sec.  4891.  After  prohibiting  the 
sale  of  Intoxicating  liquor  during  certain  days  and  hours, 
it  in  part  further  provides: 
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"*  *:;■  and  if  said  person  has  a 

license  to  sell  intoxicating  liquor 
by  the  drink  his  premises  shall  be 
and  remain  a closed  place  as  herein 
defined  upon  the  day  of  any  general, 
special  or  primary  election  in  this 
State  or  upon  any  county,  township, 
city,  town  or  municipal  election  day 
and  between  the  hours  of  1:30  o’clock 
A.  M.  and  6:00  o’clock  A*  M.  On  week 
days  and  12:00  o’clock  midnight  Satur- 
day and  12:00  o'clock  midnight  on 
Sunday.  * -o  provided 

further , that  where  such  licenses  are 
held  by  restaurants  whose  business 
i3  conducted  in  one  room  only  and  sub- 
stantial quantities  of  food  and  merchan- 
dise, other  than  intoxicating  liquors 
are  dispensed,  then  the  licensee  shall 
keep  securely  locked  during  the  hours 
and  on  the  days  herein  specified  all 
refrigerators,  cabinets,  cases,  boxes 
and  taps  from  which  intoxicating  liquor 
Is  dispensed.  A ’closed  place’  is 
defined  to  mean  a place  where  all  doors 
are  locked  anci  where  no  patrons  are  in 
the  place  or  about  the  premises.  Any 
person  violating  any  provisions  of 
this  section  shall  be  deemed  guilty  of 
a mis  demeanor  * " 


The  ultimate  question  presented  by  your  letter  is:  What 
is  a restaurant?  But  at  the  outset  it  is  necessary  to  dis- 
cuss the  provisions  of  the  statute  with  reference  to  restaurant 

Under  said  Section  4891,  supra,  effective  October  10, 

1941,  establishments  licensed  to  sell  intoxicating  liquor 
by  the  drink,  and  which  are  not  restaurants  as  therein  des- 
cribed, must  be  closed  places  as  defined  in  the  statute  on 
Sundays,  various  election  days,  and  between  1:30  and  6:00 
A.  M. , of  week  days. 
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With  reference  to  a one-room  restaurant  selling  sub- 
stantial quantities  of  food  and  merchandise,  etc.,  licensed 
to  sell  Intoxicating  liquor  by  the  drink,  etc.,  this  statute 
does  not  expressly  provide  that  such  establishment  is  ex- 
cepted from  the  requirement  of  being  a closed  place  during 
the  hours  and  days  there  mentioned.  However,  this  statute 
provides  that  one  who  violates  Its  terms  shall  be  deemed 
guilty  of  a misdemeanor,  and  is  a penal  statute.  Such 
statutes  must  be  "strictly  construed  against  the  state," 
(State  v.  Green,  130  S.  W.  (2d)  475,  1.  c.  476,  344  Mo. 

985  . J They  are  subject  to  the  rule  stated  in  State  v, 
Taylor.  (Mo.  Hup.)  133  S.  W.  (2d)  336,  1.  c.  341  (6-8), 
as  follows: 


The  statute  is  penal  and 
criminal  and  such  statutes  are  generally 
•construed  strictly  as  to  those  portions 
which  are  against  defendants,  but  liberally 
construed  in  those  which  are  in  their  favor— 
that  is,  for  their  ease  and  exemption,  # *•" 


Construing  this  statute  strictly  against  the  state, 
and  liberally  in  favor  of  the  "ease  and  exemption"  of  those 
who  might  be  charged  with  its  violation  as  defendants,  we 
believe  restaurants  as  described  above  are  excepted  from 
the  "closed  place"  requirement,  for  the  following  reasons, 

4 

Of  course,  our  business  is  to  ascertain  and  give 
effect  to  the  intention  ofthe  legislature.  In  Artophone 
Corporation  v.  Coale,  (Mo.  Sup.)  133  S.  W,  (2d)  343,  1.  c. 
347  (2-4)  the  court  said: 


" w ’The  primary  rule  of  con- 

struction of  statutes  is  to  ascertain 
the  lawmakers’  intent,  from  the  words 
used  if  possible;  and  to  put  upon  the 
language  of  the  Legislature,  honestly 
and  faithfully,  its  plain  and  rational 
meaning  and  to  promote  its  object  *«■ 
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Places  other  than  such  restaurants  must  have  their 
doors  locked  and  have  no  patrons  in  them  during  closed 
days  and  hours.  The  statute  provides  that  such  restaurants 
during  the  same  periods  must  keep  securely  locked  all 
cabinets,  cases  etc.,  from  which  liquor  is  dispensed,  if 
the  doors  of  such  restaurants  were  locked  and  all  patrons 
were  out,  that  would  prevent  the  dispensing  of  intoxicating 
liquor,  and  it  would  then  be  meaningless  and  superfluous 
to  require  that  the  cabinets,  cases  etc.,  in  such  restaurants 
be  securely  locked.  In  construing  the  Liquor  Control  Act, 
in  State  v.  Wlpke , 133  S.  W.  (2d)  354,  1,  c.  356  (1),  the 
Supreme  Court  of "kissouri  saids 


"it  is  a cardinal  rule  of  construction 
that  every  word,  clause,  sentence  ana 
section  of  an  act  must  be  given  some 
meaning  unless  it  is  in  conflict  with 
the  legislative  intent,  (citing  cases) 


Likewise,  in  Graves  v.  Little  Tarkio  Drainage  Dlst. 

Ho.  1.  (Mo.  Sup.)  134  S.  (fed)  70,  1.  c.  78,  it  was  ruled 
that : 


if ' *;;•  a statute  should  be  so  construed 
that  effect  rnay  be  given  to  a 11  of  its 
provisions,  so  that  no  part,  or  section, 
will  be  inoperative,  superfluous , 
a ■»  * Moreover,  it  is  presumed  that 

the  Legislature  Intended  every  part  and 
section  of  such  a statute,  or  law,  to 
have  effect  and  to  be  operative,  and 
did  not  Intend  any  part  or  section  of 
such  statute  to  be  without  meaning  or 
effect. * State  ex  rel«  Dean  v.  Daues, 

321  Mo.  1126,  1151,  14  'c.  W.  2d  990, 

1002.  * «•  -^-."(Underscoring 

ours . ) 
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Having  the  foregoing  principles  in  mind  it  is  our 
opinion  that  the  legislature  meant  the  restaurants  des- 
cribed in  this  statute  may  legally,  during  the  days  and 
hours  mentioned,  have  their  doors  unlocked  and  may  have 
patrons  in  the  place,  but  must  keep  securely  locked  all 
cabinets,  cases,  etc.,  from  which  intoxicating  liquor  is 
dispensed,  and  must  not  sell  any  intoxicating  liquor  durin  g 
Sunday  and  the  other  days  and  hours  mentioned,  he  think  it 
was  the  intention  of  the  legislature  that  a bona  fide 
restaurant  business  may  be  conducted  during  the  days  and 
hours  mentioned,  even  though  at  those  times  the  sale  of 
intoxicating  liquor  is  prohibited. 

The  exception  is  applicable  only  "where  such  licenses 
are  held  by  restaurants  whose  business  is  conducted  in  one 
room  only  and  substantial  quantities  of  food  and  merchan- 
dise, other  than  intoxicating  liquors  are  dispensed."  The 
following  definitions  of  a restaurant  are  found  in  37 
Words  & Phrases  (perm.,  ed. ) p.  439: 


"A  ’restaurant  * is  an  eating  house.  Cecil 
v.  Green,  60  111.,  App.  61. 

"A  ’restaurant1  is  an  establishment  where 
refreshments  or  meals  may  be  obtained  by 
the  public.  Donahue  v.  Conant,  146  A. 
417,  419,  102' Vt.  108." 


And,  at  P.  442,  of  the  same  authority: 


"’Restaurant,’  as  used  In  an  ordinance 
requiring  persons  keeping  a ’restaurant ’ 
to  procure  a license,  etc.,  means  an 
eating  house,  a place  where  something  to 
eat  ready  prepared,  or  which  can  be 
readily  prepared  may  be  obtained;  * 
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In  Rex  v.  wells,  24  Ont.  L.  Rep.  77,  18  Can.  Crirn.  Gas. 

377  the  court  said  of  a restaurant  keeper  that,  H...  it 
is  of  the  essence  of  his  calling  that  what  he  sells  Is 
sold  for  consumption  on  the  premises." 

A distinct  analogy  is  found  In  State  v.  Shoaf , 9 A,  L. 

R,  426,  1.  c.  427,  428,  179  N.  C.  744,  102  S,  E.  705.  There, 
a statute  of  North  Carolina  In  part  provided  that,  MNo 
person...  shall  sell.,  on  Sunday,  any  goods.  . .or  merchan- 
dise. . . Provided,  that  this  act  shall  not  be  construed 
to  apply  to  ...restaurants."  The  court  held  that  an  establish- 
ment having  no  tables,  and  only  stools  and  com  ter  s,  and 
selling  only  lunches  and  sandwiches,  was  a restaurant  and 
was  excepted  from  the  Sunday  closing  requirements  Of  that 
statute.  The  court  further  said  at  1.  c,  427,  and  1.  c.  428 
of  9 A.  L.  R. t 


x -:<■  A restaurant  Is  generally  under- 
stood to  be  a place  where  refreshments, 
food,  and  drink  are  served.  Whether 
they  are  served  to  guests  seated  at  a 
table  or  on  a stool  at  a counter  does 
not  affect  the  definition,  that  being 
merely  a detail  in  the  operation  of  the 
restaurant.  The  evidence  shows  that 
the  defendant , had  no  tables  In  his 
place,  but  had  a counter  with  stools 
arranged  along  in  front  of  it,  and  to 
the  guests  seated  on  these  stools  he 
sold  lunches,  wieners,  and  egg  sand- 
wiches, This,  it  seems  to  us,  was 
strictly  a restaurant  business  within 
the  approved  definition  as  shown  in 
the  dictionaries,  and  in  7 Words  and 
Phrases,  p.  6180.  Ihlle  the  word 
•restaurant’  has  no  strictly  defined 
meaning.  It  seems  to  be  used  indis- 
criminately as  a name  for  all  places 
where  refreshments  can  be  had,  from  a 
mere  eating  house  and  cookshop  to  any 
other  place  where  eatables  are  furnished 
to  be  consumed  on  the  premises.  Richards 
v*  Washington  F.  & M.  Ins*  Co.  60  Mich, 
420,  27  N,  W*  586 } Lewis  v*  Hitchcock 
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(D.  G.)  10  Fed.  4.  It  has  been  de- 
fined as  a place  to  which  a person 
resorts  for  the  temporary  purpose 
of  obtaining  a meal  or  something  to 
eat  (People  v,  Jones,  54  Barb.  311, 
317),  and  a restaurant  keeper  as  a 
caterer,  who  keeps  a place  for  serv- 
ing meals,  and  provides,  prepares, 
and  cooks  raw  materials  to  suit  the 
taste  of  his  patrons (Re  Ah  Yow  (D.  C.) 
59  Fed.  561,  562  j Swift  & Co.  v. 
Tempelos,  178  N.  C.  487,  7 A.  L.  R. 
1581,  101  S.  E,  8,*  7 Words  & Phrases, 

pp.  6180  & 6181.  * * * «•  * 

* -j:-  # -a- 

So  far  as  appears,  there  was  abso- 
lutely nothing  done  that  would  mar 
in  the  least  the  proper  and  peaceful 
observance  of  the  Sabbath,  no .more 
than  there  would  be  in  a well-con- 
ducted hotel  or  in  one's  home.  Pood 
and  drink  are  necessary  to  the  suste- 
nance of  man,  and  the  statute  was  not 
Intended  to  prohibit  the  furnishing  of 
them  to  patrons  when  there  is,  in  no 
other  respect,  a violation  of  the  law 
alleged  or  shown." 


Mot  all  restaurants  are  excepted  from  the  "closed 
place"  requirement.  The  restaurant  business  must  be 
"conducted  in  one  room  only."  This  undoubtedly  refers  to 
the  serving  and  consumption  of  food;  cooking  in  a separate 
room  is  permissible  in  restaurants  otherwise  corning  within 
the  excepted  definition.'  Finally,  to  be  excepted  a restau- 
rant must  be  one  in  which  "substantial  quantities  of  food 
and  merchandise,  other  than  intoxicating  liquors  are 
dispensed."  The  following  definitions  or  descriptions 
of  the  word  "substantial"  are  found  in  40  Viiords  k Phrases 
(perm,  ed. ) £.  492,493:  ' ~ 
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"’Substantial*  means  ’of  real  worth  and 
importance]  of  considerable  value] 
valuable, ’ * Tax  Commission  of  Ohio 
v.  American  Humane  Education  Soci.  (Ohio 
App,)  181  N.  B.  557. 


" it  -:.L  ’Substantial*  is  relative  term, 
the  meaning  of  which  is  to  be  gauged  by 
all  the  circumstances  surrounding  the 
transaction,  in  reference  to  which  the 
expression  has  been  used.  It  imports 
a considerable  amount  or  value  in  oppo- 
sition to  that  which  is  inconsequential 
or  small.  Fuhrman  v.  American  Nat. 
Building  & Loan  Ass'n,  14  P,  2d  601, 
604,  126  Cal,  App.  202. 

is-  is-  is-  • # 

w it  it  it  The  word  ’substantial’  is 
susceptible  to  different  meanings 
according  to  the  circumstances,  and  Is 
variously  defined  as  actual,  essential, 
material,  fundamental,  although  no  rule 
of  thumb  can  be  laid  down  fixing  its 
exact  meaning.  «•  # it  it  ” 


''Quantity"  means  amount,  how  much.  In  35  Words  & 
Phrases  (perm.ed. ) 609  it  iB  said  that*  "Quantity  . . . 
according  to  Webster  is  that  which  answers  the  question 
how  much.  Texas  & P.  Ry.  Co.  v.  Cuteman,  (Tex.)  14  S.  V;. 
1069,  1070. 11 

"Merchandise"  is  a term  "Including  all  those  things 
which  merchants  sell,.  . , as  dry  goods,  hardware,  groceries, 
drugs,  etc,"  (27  Words  & Phrases  (perm,  ed,)  69,  70). 

Under  the  above  definitions  of  restaurant  and  of  sub- 
stantial quantities.  It  is  plainly  impossible  to  lay  down 
a fixed  rifle  to  fit  all  cases.  The  style,  size  ana  extent 
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of  establishments  included  in  the  term  may  vary  greatly. 

The  amount  and  extent  of  food  and  other  merchandise  consti- 
tuting substantial  quantities  also  may  vary  v/idely.  An 
establishment  selling  two  hamburgers  per  average  day  might 
well  be  regarded  as  not  dispensing  substantial  quantities 
of  food,  but  one  cannot  say  in  advance  exactly  how  much 
must  be  dispensed  in  order  to  constitute  substantial  quanti- 
ties, In  order  to  be  excepted  from  the  "closed  place"  re- 
quirement an  establishment  must  actually  and  in  good  faith 
be  engaged  in  the  restaurant  business  as  above  defined, 
as  a regular  and  continuous  course  of  dealing. 


CONCLUSION. 


It  is  our  opinion  that  restaurants -licensed  to  sell 
Intoxicating  liquor  by  the  drink,  whose  business  is  con- 
ducted in  one  room,  and  which  dispense  substantial  quantitie 
of  food  and  merchandise  other  than  intoxicating  liquor,  are 
excepted  from  the  "closed  place"  requirement  of  Laws  of 
Missouri,  1941,  p.  413, ^Bec.  4891.  A restaurant  is  an 
eating  place  where  food  ready  or  readily  prepared  may  be 
obtained  for  consumption  on  the  premises,  A substantial 
quantity  is  an  actual  considerable  amount  of  some  real 
value,  as  distinguished  from  a mere  Inconsequential  pre- 
tense of  substance*  In  determining  what  establishments  and 
what  amounts  are  within  the  terms  "restaurant"  and  "sub- 
stantial quantities",  discretion  must  be  exercised  in  judg- 
ing each  case  on  its  own  fact3. 


APPROVED: 


Respectfully  submitted 


ERNEST  HUBBELL 
Assistant  Attorney  General 


VANE  C.  THUKLO 

(Acting)  Attorney  General 
EH:RW 


NON- INTOXICATING  BEER:  License  may  be  issued  to  person  whose  license 

was  revoked  prior  to  'Oct.  10,  1941,  not  if 
LICENSE:  revoked  thereafter.  License  may  be  issued  to 

person  whose  intoxicating  liquor  license  has 
PREVIOUS  REVOCATION:  been  revoked,  and  vice  versa. 


December  29, 


Honorable  V.  G . Henderson 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Lear  Sir: 


This  is  in  reply  to  jour 
opinion  by  your  recent  letter 
terms; 


1941 


roquost  for  an  official 
which  is  in  the  following 


"I  respectfully  request  an  official 
opinion  relative  to  the  provisions 
of  Section  4952  a,  revised  statutes 
of  Missouri  1959,  with  respect  to 
qualifications  for  a non-intoxicating 
beer  permit. 


"This  section  states  briefly  that  no 
person  shall  be  granted  a permit  ox-* 
a license  hereunder  whose  permit  or 
license  as  such  dealer  has  been  revoked 
or  who  has  been  convicted  since  the 
ratification  of  the  21st  Amendment 
in  the  Constitution  of  the  United 
ft at as  of  a violation  of  the  provisions 
of  any  lav/  applicable  to  the  manufactur- 
ing or  sale  of  intoxicating  liquor  or 
non-intoxicating  beer  ..... 

"Does  this  section  prohibit  a person 
from  obtaining  a permit  whose  permit 
has  been  revoked  prior  to  October  10, 
1941,  the  date  this  law  became  effec- 
tive? 

"In  this  same  connection,  if  an  appli- 
cant for  a 3 *2)y  beer  permit  had  suffered 
a revocation  of  a 5,„  permit  prior  to 
October  10,  1941,  would  this  revocation 
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prohibit  him  from  obtaining  a 5.2 % beer 
permit? 

In  view  of  the  fact  that  this  question 
arises  daily,  I would  appreciate  this 
opinion  as  soon  as  possible.” 


Laws  of  Missouri,  1941,  p*  411,  412,  provides  in 

part : 


’’That  Article  2,  Chapter  32,  R.  2.  Mo. 
1939,  be,  and  the  same  is  hereby  amend- 
ed by  aading  a new  section  to  said  article 
to  be  known  as  Lection  4952a,  relating  to 
the  qualifications  and  requirements  of 
persons  or  corporations  for  permits  or 
licenses  to  manufacture,  brew  or  sell 
nonintoxicating  beer,  so'  that  said 

new  section  of  said  Article  .and  Chapter 
shall  read  as  follows:” 


Said  Lection  4952a  in  part  provides: 


" and  no  person  shall  be  granted 

a permit  .or  license  hereunder  Whose 
permit  or  license  as  such  dealer  has 
been  revoked,  * * ” 


(Such  a license  can  be  revoked  only  by  the  Supervisor 
(Section  4996,  R.  S.  Mo.  1939)). 

Of  course,  that  new  statute  amended  the  Non-Intoxicat- 
ing Beer  Law,  and  became  effective  October  10,  1941.  Under 
the  law  prior  to  said  amendment,  a license  to  sell  non- 
intoxicating beer  could  be  Issued  to  a person  whose  license 
to  sell  such  beer  had  previously  been  revoked.  The  first 
question  is,  under  the  new  amendment,  may  a license  now 
be  Issued  to  a person  whose  non-intoxicating  beer  license 
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was  revoked  prior  to  October  10,  1941?  In  other  words, 
is  that  statute  retrospective  or  prospective?  The 
statute  contains  no  express  provision  in  that  respect. 

It  is  well  settled  that  in  case  of  doubt  and  absent 
express  provisions  in  that  regard,  statutes  are  construed 
by  the  courts  as  being  prospective  instead  of  retrospec- 
tive. In  Pott  Store  CO.  v . St . Loui  s <0  _6.  F.  IV.  Co . , 

254  Mo.  654,  153  S.  W.  108,  the  Supreme  Court  adopted 
as  its  own  an  opinion  in  which  the  Springfield  Court  of 
Appeals  said  (254  Mo.  1.  c.  661,  662): 


Again,  the  law  as  announced  in  36 
Cyc,  1223,  in  dealing  with  the  subject 
of  amendatory  acts,  is  as  follows: 
"Unless  required  in  express  terms  or 
by  clear  implication,  an  amendatory 
act  will  not  be  given  a retrospective 
construction.  Proceedings  instituted, 
orders  made,  and  judgments  rendered 
before  the  passage  of  the  amendment 
will  therefore  not  be  affected  by  it, 
but  will  continue  to  be  governed  by 
the  original  statute.  Where  a statute, 
or  a portion  thereof,  is  amended  by 
declaring  that,  as  amended,  it  shall 
read  as  follows,  end  then  setting  forth 
the  amended  section  in  full,  the  pro- 
visions of  the  original  statute  that 
are  repeated  are  to  be  considered  as 
having  been  the  law  from  the  time  they 
were  first  enacted,  and  the  new  provi- 
sions are  to  be  understood  as  enacted 
at  the  time  the  amended  act  takes 
effect." 1 " 


So,  in  Cleveland  v.  Laclecle-Chrlsty  Co.,  (1938)  113 
S.  Vi.  (2d)  1065,  1.  c.  1072,  the  St.  Louis  Court  of  Appeals 
said: 


"By  the  amendment  of  1931  referred  to, 
the  provision  with  respect  to  occupa- 
tional diseases  was  merely  added  to 
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subdivision  (b),  but  the  language 
above  quoted  still  remains  and  there 
is  nothing  in  the  amendment  to  warrant 
a construction  that  would  give  it  a 
retroactive  effect.  The  rule  is  well 
settled  that  statutes  must  be  construed 
to  operate  prospectively  only,  unless 
the  legislative  intent  to  the  contrary 
clearly  appears.  Jamison  v.  Zausch 
227  ho.  406,  126  0.  Vi.  1023,  21  Ann. 
Cas.  1132;  State  ex  rel.  Harvey  v. 
bright,  251  Ho.  325,  158  S.  V* . 823, 

Ann.  cas.  1915  A,  588.  * * " 


Statutes  providing  a remedy  in  judicial  proceedings 
are  often  construed  to  operate  retrospectively  {McManus 
v.  Park,  229  S.  W.  211,  213  (2)  214,  237  Mo.  109),  but 
this  is  not  a remedial  statute. 

On  the  foregoing  authority  it  is  our  opinion  that 
Section  4952a,  supra,  is  prospective  in  its  operation, 
and  a non- intoxicating  beer  license  may  be  issued  to  a 
person  whose  license  to  sell  such  beer  was  revoked  prior 
to  October  10,  1941,  Of  course,  such  a license  may  not 
be  issued  to  a person  whose  license  to  sell  non-intoxicating 
beer  has  been  revoked  .subsequent  to  October  10,  1941. 

■ You  then  ask  whether  a non-intoxicating  beer  license 
may  be  issued  to  a person  whose  intoxicating  liquor  license 
was  revoked  prior  to  October  10,  1941.  On  the  same  authority 
with  reference  to  the  statute  being  prospective,  the  answer 
is  in  the  affirmative.  There  is  an  additional  reason. 

The  Kon-Intoxicating  Beer  Law  and  the  (intoxicating) 
Liquor  Control  Act,  are  by  their  express  terms  separate 
and  distinct.  They  were  enacted  at  different  times.  The 
former  was  first  enacted  at  the  regular  session  of  the 
Legislature  in  1933  (Laws  of  Missouri  1935,  p.  256-267, 
approved,  March  15,  1933) . The  latter  was  enacted  at  the 
Special  Session  of  1933-34  (Laws  of  Missouri,  Lxtra  Session, 
1933-1934,  p.  77-95,  approved,  January  13,  1934). 
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The  Non-Intoxicating  Beer  Law,  in  Section  4952a, 
supra,  provides  that  no  person  shall  be  granted  "a 
permit  or  license  hereunder, 11  whose  permit  or  license 
”as  such  dealer”  has  been  revoked.  That  refers  only 
to  non-intoxicating  beer  licenses,  and  non- intoxicating 
beer  dealers.  It  does  not  apply  to  intoxicating  liquor 
licenses  and  dealers.  Therefore,  a non- intoxicating 
beer  license  may  be  issued  to  a person  whose  intoxicat- 
ing liquor  license  has  been  revoked.  Vice  versa,  the 
(intoxicating)  Liquor  Control  Act  provides  in  part  in 
Lection  4906,  H.  S.  Mo.  1939,  that  no  person  shall  be 
granted  "a  license  or  permit  hereunder, " whose  license 
"as  such  dealer”  has  been  revoked.  5hat  refers  only  to 
intoxicating  liquor  licenses  and  dealers.  It  does  not 
apply  to  non-intoxicating  beer  licenses  and  dealers. 
Therefore,  an  intoxicating  liquor  license  may  be  Issued 
to  one  whose  non-intoxicating  beer  license  has  been 
revoked. 


CONCLUSION  . 


It  is  our  opinion  that  the  provision  in  the  Non- 
Intoxicating  Beer  Law  (Laws  of  Missouri,  1941,  p.  411, 
Section  4952a)  that  no  license  thereunder  shall  be 
granted  to  a person  whose  license  as  such  dealer  has 
been  revoked,  operates  prospectively  from  the  date  it 
became  effective,  October  10,  1941,  and  that  a non- 
intoxicating  beer  license  may  be  issued  to  a person  whose 
license  to  sell  such  beer  was  revoked  prior  to  October 
10,  1941,  A non-intoxicating  beer  license  may  be  Issued 
to  a person  whose  Intoxicating  liquor  license  has  been 
revoked.  An  Intoxicating  liquor  license  may  be  issued 
to  a person  whose  non-intoxicating  beer  license  has  been 
revoked. 


Respectfully  submitted. 


ERNEST  HUBBELL 

APPROVED:  Assistant  Attorney  General 


VANE  C . THURLO 

(Acting)  Attorney  General 
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INTOXICATING  LIQUOR : Rathskeller  may  be  licensed,  if  interior 
RATHSKELLER:  visible  from  entrance  or  approach, 

LICENSE:  \ though  not  visible  from  street. 


December  31,  1941 


Honorable  V. . G.  Henderson,  Supervisor 
Department  of  Liquor  Control 
Jefferson  City,  Missouri 


Dear  Sir: 


Thi3  is  in  reply  to  your  request  for  an  official 
opinion  by  your  recent  letter,  which  is  in  the  following 
terms: 


"I  respectfully  request  an  opinion 
upon  the  following  subject: 

"Do  I hive  the  authority  under  the 
provisions  of  Lection  21a  to  issue 
a permit  to  sell  byi,  beer  covering 
promises  commonly  referred  to  as  a 
rathskeller?  This  Section  Is  not 
clear  as  to  whether  or  not  this  type 
of  beer,  as  mentioned  above,  located 
In  the  basement  is  permissible.  I 
will  agree  that  such  room  is  hidden 
from  public  ‘view  due  to  its  location 
but  would  appreciate  being  officially 
advised  as  to  whether  or  not  this  par- 
ticular Section  actually  prohibits 
the  granting  of  5%  beer  permits  to 
such  location." 


The  only  definition  which  we  have  found  for  the 
term  "rathskeller"  is  (Webster's  New  International 
Dictionary,  2nd  Ed.,  p,  2066): 


"rathskeller  - A restaurant,  usually 
belov;  the  street  level,  at  which 
drinks  are  served,  patterned  after 
the  German  cellar  or  basement  of  a 
city  hall  where  boer  or  wine  is  sold." 
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The  only  section  of  the  Liquor  Control  Act  which 
could  have  any  application  to  this  question  is  Section 
4899,  R.  S.  Mo*  1939,  which  in  part  provides: 


"Nothing  in  this  act  shall  be  so 
construed  as  to  authorize  the  sale 
of  intoxicating  liquor  in  tho  original 
package,  or  at  retail  by  the  drink 
for  consumption  on  the  premises  where 
sold,  •a  S’  ’25*  *2c  in  any  building  or  room 
where  there  are  blinds,  screens, 
swinging  doors,  curtains  or  any 
other  thing  in  such  building  or  room 
that  will  obstruct  or  obscure  the 
interior  of  such  room  from  public 
view*  * " 


Prom  your  above  quoted  letter,  it  is  understood 
that  the  rathskeller  in  question  has  in  it  no  blinds, 
screens,  swinging  doors,  etc.,  but  that  the  only  question 
is  whether  a license  may  be  granted  to  an  establishment 
which  is  below  street  level.  The  word  "public"  means 
"open  to  all;  common  to  all  or  many,  general?  open  to 
common  use,"  It  means  the  "community  at  large?"  and  is 
"not  limited  or  restricted  to  any  particular  class  of  the 
community."  It  has  been  defined  as  "the  body  of  the  people 
at  large?  the  people  of  a neighborhood?  the  community  at 
large."  4 Lords  & Phrases  (5th  Her . ) , pages  1068-1070. 

A rathskeller  is  a public  place.  The  populace  at  large, 
without  restriction,  has  a right  to  resort  to  it.  Such 
an  establishment  must  have  a public  entrance  or  method 
of  approach.  If  the  Interior  of  such  an  establishment 
may  be  seen  by  a person  of  ordinary  ability,  from  such 
entrance  or  place  of  approach,  it  is  open  to  public  view, 
and  the  rathskeller  may  legally  be  licensed  to  sell  in- 
toxicating liquor.  It  Is  immaterial  that  the  place  from 
which  the  public  may  view  the  interior  of  a rathskeller 
may  not  be  on  the  street.  All  that  the  lav;  requires  is 
that  there  shall  not  be  "In  such  building"  anything  ob- 
structing public  view  of  the  interior  of  the  premises. 
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There  is  no  doubt  that  licenses  may  be  granted  for 
sale  of  intoxicating  liquor  in  hotels  in  places  that 
are  not  visible  from  the  street.  The  interior  of  such 
places  may  be  seen  from  an  entrance  or  approach  to  which 
the  public  in  general  has  a right  to  resort.  Rathskellers 
are  in  the  same  category. 

We  have  found  no  adjudicated  case  applicable  to 
this  question.  Cases  arising  under  laws  similar  to 
Section  4Q99,  supra,  dealt  with  the  use  of  screens  or 
blinds  (Black  on  Intoxicating  Liquor,  p.  195,  Section 
154), 


CONCLUSION 


A rathskeller  may  legally  be  licensed  to  sell 
intoxicating  liquor,  if  the  interior  of  the  premises 
may  be  seen  from  the  entrance  or  approach,  though  not 
visible  from  the  street. 


Respectfully  submitted. 


ERNEST  HUBBELL 

Assistant  Attorney  Ge'neral 

APPROVED-* 


VANE  C , THURLO 

(Acting)  attorney  General 


EH:  VC 
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JUSTICE  OP  THE  PEACE:  Justice  of  the  peace  appointed  upon 

V petition  may  hold  court  any  place  in 

township. 


March  10,  1941 


Honorable  Wilson  D*  Hill 
Assistant  Prosecuting  Attorney 
Richmond,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  request  reads  as  follows: 

"A  justice  of  the  peace  was  appointed 
by  the  county  court  under  Section 
2137,  Revised  Statutes  1929,,  for  the 
town  of  Rayville,  Ray  County,  Missouri, 
upon  the  petition  of  twelve  house- 
holders of  said  town. 

'’Rayville  Is  in  Richmond  township.  It 
Is  about  eight  miles  from  the  city  of 
Richmond,  Can  this  justice  of  the 
peace  hold  court  in  the  city  of  Richmond? 

"He  Is  still  within  his  township,  but 
due  to  the  fact  that  he  was  appointed 
under  the  section  referred  to,  would 
he  be  limited  to  holding  court  In  Ray- 
ville, Missouri,  alone?” 

The  question  presented  by  your  request  is  whether 
a justice  of  the' peace  appointed  by  the  County  Court,  upon 
a petition  of  twelve  voters  of  any  township  setting  forth 
that  the;y  live  more  than  five  miles  from  the  nearest  justice 
of  the  peace  in  their  township,  can  hold  court  any  place  in 
the  township.  And  It  is  to  these  facts  that  we  limit  this 
opinion. 


Honorable 


2137,  R. 


Treatise, 


following 


36  S,  W. 


-■/ 
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Section  2524,  R,  S,  Mo  * 1939,  which  was  Section 
S.  Mo,  1929,  provides  in  part  as  follows* 

"Whenever  a petition  shall  be  pre- 
sented to  the  county  court  of  any 
county  in  this  state,  signed  by 
twelve  or  more  qualified  voters  of 
any  township  in  said  county,  setting 
forth  that  they  live  more  than  five 
miles  from  the  nearest  justice  of 
the  peace  In  their  township,  the 
county  court  shall  have  power  to 
appoint  an  additional  justice  of  the 
peace  for  such  township,  and  the 
justice  so  appointed  shall  live  in 
the  immediate  neighborhood  of  the 
petitioners,  and  at  least  five  miles 
from  any  other  justice  of  the  peace 
of  such  township:  * -:c-  ■»” 

the  general  rule  is  stated  in  Kelly’s  Justice 
Section  5,  page  7,  as  follows: 

"A  justice  of  the  peace  may  in 
general  a -;c-  hold  his  court  at 
any  place  within  his  township," 

In  Altergot " v,  Q’uonnor,  6 3.  W,  (2d)  1012,  the 
language  is  quoted  with  approval: 

"He  (meaning  the  justice)  can  per- 
form his  official  duties  only  in 
his  own  township,;" 

This  rule  is  recognized  in  3taie  Bank  v,  Anderson, 
(2d)  138,  in  which  the  court  holds  that: 

"The  law  is  now  well  settled  in  this 
state  that  an  appointive  justice  of 
the  peace  whose  commission  limits 
his  acts  to  a certain  territory  may 
not  perform  any  official  acts  outside 
of  such  territory#” 
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In  view  of  the  above  authorities  it  will  be 
seen  that  a justice  of  the  peace  of  a township  may  hold, 
court  any  place  within  the  township. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  Department 
that  a justice  of  the  peace  appointed  by  the  County  Court, 
upon  a petition  signed  by  twelve  voters  of  any  township 
in  said  county  setting  fortn  that  they  live  more  than  five 
miles  from  the  nearest  justice  of  the  peace  in  their  town- 
ship, may  hold  court  at  any  place  within  the  township. 


Respectfully  submitted, 
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ARTHUR  O’KEEFE 
Assistant  Attorney-General 


A, PROVED; 


VANE  C . THURLO 

(Acting)  Attorney-General 
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NOTARIES  PUBLIC  --  Acknowledgments  attached  to  intoxi’cc/tiag  liquor  and 
non-intoxicating  beer  applications  for  license  shall  be  received  in  a 
court  of  record  as  prima  facie  evidence  where  the  same  are  regular  on 
their  face:  Second,  should  the  evidence  warrant,,,  a notary  public  could 
be  removed  from  office  through  a quo  warranto  proceeding:  Third,  the 
office  of  notary  public  could  be  forfeited  and  the  notary  removed  under 
Sec.  12828  R,  S.  Mo.  1959,  should  the  evidence  warrant, 


June  27 , 1941 


Hon*  Wilson  D.  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 


Dear  Sirs 


We  are  in  receipt  of  your  request  for  an  opinion  upon 
the  following  statement  of  facts* 


’'In  this  term  of  the  Ray  County  Circuit  Gotr^ 
X had  occasion  to  try  one  Edith  Van  Meter 
/Sexton,  charged  with  making  a false  affidavit 
in  connection  with  an  application  for  a liq- 
uor license*  The  certificate  on  the  affi- 
davit was  that  of  Paul  White,  Notary  Public 
of  Ray  County,  Missotiri#  When  called  before 
the  Grand  Jury,  and  when  giving  testimony 
upon  which  the  indictment  on  which  Mrs* 

Sexton  was  preferred,  Mr*  White  testified  that 
he  had  sworn  her  to  the  application,  ad- 
ministering the  oath  on  the  bottom  of  the 
application  provided  for  that  purpose, 

'When  called  upon  to  testify  in  Circuit 
Court,  and  after  the  jury  had  been  sworn, 

Mr.  White  testified  definitely  that  he 
had  not  sworn  Her  to  the  application,  but 
that  all  that  transpired  was  that  she  had 
brought  the  application  filled  in  and 
signed,  into  his  office,  placed  it  before 
Mm,  that  he  had  placed  his  seal  on  it 
and  signed  his  name  to  the  certificate 
and  told  her  she  owed  him  fifty  cents 
( 50/) . Since  I could  not  prove  any  swear- 
ing, I was  forced  to  nolle  pros  this  ease 
and  the  defendant  went  free. 
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”Mr.  White  has  certified  moat  of  the 
liquor  applications  in  this  County, 
and  I am  of  the  opinion  that  they  are 
worthless  as  far  a s any  guarantee  of 
their  verity  is  concerned. 

"I  think  1 shall  probably  prefer  charges 
against  this  Notary  under  Section  4585 
for  affixing  a false  jurat,  and  I would 
like  to  know  how  to  proceed  to  take  away 
his  commission,  as  the  officers  are  power- 
less to  keep  undesirable  persons  from 
making  applications  and  falsifying  their 
answers  as  to  their  prior  convictions 
and  revocations  if  they  can  not  be  prose- 
cuted for  making  false  affidavits.” 


From  reading  your  request  we  think  that  perhaps  the 
primary  difficulty  that  you  are  anticipating  is  in  the 
prosecution  which  might  arise  in  the  future  on  similar 
bonds  given  by  individuals  In  your  county,  wherein,  either 
the  named  notary  or  some  other  notary  affixed  his  ac- 
knowledgment, or  jurat,  as  the  case  may  be.  Therefore, 
we  shall  endeavor  to  take  up  questions  which  may  present 
themselves  in  the  future* 

Section  13360  R*  S.  Missouri,  1939,  designates  how 
a notary  is  appointed,  and  reads  as  follows* 


”The  governor  shall  appoint  and  com- 
mission in  each  county  and  incorporated 
city  in  this  state,  as  occasion  may 
require,  a notary  public  or  notaries 
public,  who  may  perform  all  the  duties 
of  3uch  office  in  the  county  for  which 
such  notary  is  appointed  and  in  adjoin- 
ing counties*  Each  such  notary  shall 
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hold  office  for  four  years,  but  no 
person  shall  be  appointed  who  has 
not  attained  the  age  of  twenty-one 
years*  and  who  is  not  a citizen  of 
the  United  States  and  of  this  state. 

It  shall  be  the  duty  of  evej  y such 
notary  when  he  performs  an  < ff icial 
act  outside  his  or  her  own  < ounty 
to  state  in  his  or  her  certi  f icate 
that  the  county  in  which  Inch  act  is 
performed  adjoins  the  county  within 
and  for  which  he  was  appointed  and 
commissioned."  j 

Section  13364  R.  S.  Missouri,  1939,  provides  for 
the  oath  of  office  and  the  bond.  This  Section  we  are 
not  copying  in  this  opinion,  for  brevity  sake. 

In  1 0.  J«, P.  810,  Par.  124,  we  find  this  statement, 
in  parts 

"In  some  jurisdictions  it  is  held 
that  the  act  of  the  officer  in  taking 
and  certifying  an  acknowledgment  is 
judicial,  or,  as  it  is  sometimes  called, 
quasi  judicial,  in  its  nature*  « * " 


In  1 Ci  Pi  810,  Par.  125,  the  following  Is  found! 


H1he  preponderance  of  authority  favors 
the  view  that  the  act  of  an  officer  In 
taking  an  acknowledgment  is  of  a merely 
ministerial  nature.  « * * For  If  the 

act  be  judicial  it  would  seem  to  follow 
that  the  officer  could  not  be  held  liable 
for  negligence  In  the  performance  of  Itj 

«,  ji  H 


* 
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From  viewing  authorities,  the  Courts  in  Missouri  apparently 
follow  the  latter  view  and  hold  that  the  taking  of  an  ac- 
knowledgment is  of  a merely  ministerial , nature,  Stevens 
v,-  Hampton,  46  Mo,  404, 

In  the  case  of  State  to  use  v,  Plass,  58  Mo,  App, 

148,  1,  c,  150,  the  court  said; 


"The  duties  of  a notary  public  ir  taking 
acknowledgments  of  deeds  and  cert ifying 
thereto  are [ministerial  not  judicial," 


In  the  case  of  Sljate  ex  rel.  v,  Balmeri,  77  Mo,  App, 
463,  1,  c,  473,  the  cc|urt  said*  j 

s 

l 

"*■  «-  1 4 was  an  official  act,  such 

an  one  as  business  men  every  day  and 
everywhere  must  rely  upon  in  the  trans- 
actions of  their  business,  ana  they  are 
not  required  to  doubt  the  truth  of  such 
certificate  and  go  out  to  verify  it, 
before  acting  on  It;  on  the  contrary 
the  law  makes  a notary’s  certificate  evi- 
dence of  the  fact  contained  in  It,  and  If 
it  turns  out  to  be  false,  the  notary  — 
not  his  confiding  victim-*- should  stiff er 
the  consequences,  -a*  * “ 


See  State  v,  Ryland,  163  Mo*  280,  Vol,  1 G*  J*,  Pars,  293 
and  204, 

With  these  fundamental  principles  of  law  before  us, 
we  shall  now  attempt  to  review  some  of  the  authorities, 
to  determine  the  validity  and  credence  that  shall  be  given 
an  acknowledgment  in  a court  of  law,  when  the  Instrument 
to  which  It  is  attached  is  at  issue  before  the  court.  In 
this  connection,  we  call  your  attention  to  Section  3435 
R,  3*  Missouri,  1939,  which  roads  as  follows! 
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"Every  instrument  in  writing,  conveying 
or  affecting  real  estate,  which  shall  be 
acknowledged  or  proved,  and  certified  as 
hereinbefore  prescribed,  may,  together 
with  the  certificates  of  acknowledgment 
or  proof,  and  relinquishment,  be  read 
In  evidence,  without  further  proof ♦" 


Then,  the  court  in  the  case  of  Win t z v,  Johannes,  56 
S,  W,  (2d)  109,  1,  c,  115  ruled  as  follows s 


nAs  shown  by  the  testimony  of  William 
Wints,  Albert  J,  Michel,  and  Frank  H. 

Michel,  the  contesting  defendants  plant 
themselves  behind  the  notary’s  certifi- 
cate of  the  acknowledgment  of  the  deed 
In  question.  Our  statute,  of  long  stand- 
ing, now  section  5050,  E#  S,  1929  (Mo, 

St,  Ann.  sec,  3050),  saysi  ’Neither  the 
certificate  of  the  acknowledgment  nor 
the  proof  of  any  such  instrument  nor  the 
record  nor  the  transcript  of  the  record 
of  such  Instrument,  shall  b©  conclusive, 
but  the  same  may  be  rebutted. ' Under  this 
statute  a notary’s  certificate  of  an  ac- 
knowledgment la  only  prima  facie  evidence 
of  the  facts  recited  therein.” 

See  State  v.  Page,  352  Mo.  89,  58  S*  W,  (2d)  293* 

It  will  be  noted  In  reviewing  the  cases,  supra,  that 
In  no  Incident  are  they  cases  in  which  the  notary's  ac- 
knowledgment is  Identical  in  character  to  the  one  referred 
to  in  your  request,  and  in  most  Instances  grow  out  of 
acknowledgments  taken  under  the  Married  Woman  * s Act,  now 
repealed.  It  will  also  be  noted  that  the  courts  in  some 
instances  have  reasoned  that  due  to  the  existence  of  a 
specific  legislative  act  prescribing  the  manner  and 
method  of  taking  the  acknowledgment  of  a married  woman 
that  the  statute  must  be  strictly  complied  with.  There- 


(6) 


Hon*  Wilson  D*  Hill 


June  27,  1941 


fore  these  cases  are  only  beneficial  for  the  general  propo- 
sition of  law  declared  therein*  further,  it  will  be  noted 
that  affidavits,  or  acknowledgments  taken  under  Article 
1,  Chapter  32,  R.  S.  Missouri,  1939,  are  executed  on  pre- 
scribed blanks  and  printed  forms  prepared  by  the  Bupervisor 
of  Liquor  Control,  made  in  pursuance  to  Beotian  48S9  R«  S* 
Missouri,  1939,  Whereas,  under  Article  2,  of  Chapter  32, 

R*  S*  Missouri,  1939,  they  are  made  in  pursuance  to  Sections 
4959  and  4960*  We  do  not  find  any  specific  section  similar 
to  Section  3435  R*  S.  Missouri,  1939,  or  Section  3437,  R*  S* 
Missouri,  1939,  pertaining  to  acknowledgments  attached  to 
applications  for  intoxicating  liquor  and  non- intoxicating 
beer*  We  are  unable  to  find  any  specific  case  in  Missouri 
identical  with  the  facts  as  stated  in  your  request*  There- 
fore, we  cannot  cite  in  this  opinion  any  Missouri  precedent 
as  to  how  the  higher  courts  would  treat  an  acknowledgment 
attached  to  an  application,  such  as  the  on©  above  described; 
nor,  can  we  say  what  the  court  *s  views  would  be  on  the 
degree  of  evidence  which  would  be  necessary  to  make  a sub- 
stantial case  of  impeachment  of  an  acknowledgment  of  this 
character*  Neither  can  we  say,  with  certainty,  that  such 
an  acknowledgment  must  be  received  in  evidence  with  the  same 
degree  of  proof  as  is  required  in  proving  an  acknowledgment 
attached  to  a conveyance  of  real  estate,  and  as  contemplated 
in  Sections  3435  and  3437,  supra* 

Now  we  consider  some  of  the  authorities  which  have  to 
do  with  the  method  of  impeaching  an  acknowledgment.  We 
call  attention  to  the  case  of  Lancaster  v*  Whaley  Lbr,, 

Co*,  18  S*  W,  (2d)  796,  1,  c.  798,  wherein  the  court  had 
this  to  sayt 


"The  appellants  challenge  as  error  the 
action  of  the  trial  court  in  permitting 
the  xvitness  J.  0.  Green  to  testify, 
over  objection,  that  it  was  his  custom, 
at  the  time  of  taking  the  acknowledgment 
of  S.  E,  Lancaster,  not  to  permit  the 
husband  to  remain  in  the  room  while  the 
wife*s  acknowledgment  was  being  taken, 
and  that  he  thought  he  followed  that 
custom  on  that  occasion,  because  such 
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testimony  was  hearsay  and  an  opinion 
of  the  v/itness.  The  witness  testified: 

"*I  recall  the  time  that  J,  S.  and  S,  E, 
Lancaster  came  to  ray  office  to  acknowledge 
a contract  between  them  and  M,  T,  Daniell, 

My  recollection  is  that  they  came  to  the 
office,  and  that  the  contract  and  note 
and  transfer  had  already  been  prepared} 
that  they  came  into  my  room  together,  and 
that  both  of  them  signed  the  instrument 
in  said  room,  I don’t  remember  whether 
Mr,  Lancaster  was  in  the  room  at  the  tirae 
his  wife  acknowledged  or  not,  but  it  was 
my  custom  at  that  time  not  to  permit  the 
husband  to  remain  in  the  room  while  the 
wife’s  acknowledgment  was  being  taken, 
and  think  I followed  that  custom}  but 
I will  not  say  whether  he  was  in  the  room 
or  not,  I would  not  state  that  he  was 
not  In  the  room,  or  that  I requested  him 
to  leave  |he  room  on  this  occasion, * 

| * 

"Wlgmore  6n  Evidence,  vol,  1,  p,  335,  sec, 
98,  says:  ; ’Thus  a notary  may  testify  that 
his  habit  is  always  to  mail  a notice  of 
protest,  and  this  habit  alone  (apart  from 
or  in  the  absence  of  a minute  of  the  send- 
ing) would  be'  receivable  to  indicate  the 
probability  that  a specific  notice  was  sent, 

"In  State  v*  Lay,  108  Minn,  121,  121  N,  W. 
611,  the  Supreme  Court  of  Minnesota  says: 

’A  similar  question  was  raised  In  Korap  v. 
State,  129  Wis.  20*  108  N.  W.  46,  where 
the  notary  testified  that  to  the  beat  of 
his  belief  and  judgment  he  administered 
the  oath  to  Komp  on  or  about  the  date 
of  the  jurat}  that  he  was  a busy  man  and 
administered  many  oaths}  that  his  testi- 
mony was  based  on  the  fact  that  he  made 
a practice  not  to  put  his  name  to  the  jurat 
unless  he  swore  the  affiant,  and  upon  the 
faet  that  he  found  his  name  to  the  jurat  and 
Komp’s  name  to  the  affidavit}  that  he  had 
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no  recollection  independent  of  the  papers, 
but  to  the  best  of  his  judgment  the  oath 
was  administered.  The  court  remarked,  in 
the  course  of  the  opinion,  that  the  mere  want 
of  present  recollection  as  to  the  exact 
circumstances  under  which  the  oath  was  taken 
did  not  necessarily  control  the  presumption 
of  fact  arising  from  the  official  cert  if  lo- 
cate,1 And  the  testimony  was  held  admis- 
sible* * # * a-  vi-  -i;- 


"See,  also,  durley  v.  Pilgrim  Oil  Go* 

(Tex*  Com*  App.)  285  S,  W*  283jjLeonard 
v*  Mixon,  96  Ga.  239,  23  S,  E*  £0 , 51 
Am,  St*  Rep*  134* 

"The  acknowledgment  of  the  noti  ry  public 
is  in  statutory  form  and  states  that  *the 
said  Mrs,  S*  E*  Lancaster,  niife  of  the 
said  J*  3*  Lancaster,  having  j been  examined 
by  me  prj  vily  and  apart  froi  \ heif  husband,  * 
etc*  Th<  testimony  of  the  ( then  witnesses 
on  this  3 ssue  was  conf lictii  g,  • * # 

"In  our  c pinion,  it  was  not  error  to 
admit  the  testimony  objeetea^to,  and 
the  sufficiency  of  the  evidence  to  support 
the  finding  of  the  jury  is  not  questioned, 
and,  in  ajur  opinion,  warrants  the  finding 
that  J*  £i*  Lancaster  was  not  present  at  the 
time  the  Inotary  took  the  acknowledgment  of 
his  wife*  S*  .E*  Lancaster*  * #■  H 


It  will  be  noted  that  this  is  a Texas  ease,  but  would, 
no  doubt,. be  authority  in  Missouri,  should  a person  be 
forced  to  call  the  notary  to  testify  as  to  what  took 
place  when  he  executed  the  acknowledgment  attacked  in  the 
proceeding*  The  court,  in  the  case  of  Barrett  v,  havis, 

104  Mo*  549,  1*  c*  555,  said:' 


"In  our  state,  in  view  of  the  obvious 
meaning  of  the  statute  on  this  subject, 
the  courts  have  felt  constrained  to  hold 
that  such  certificates  may  be  avoided 
by  evidence  aliunde  showing  their  fal#lty 
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Mays  v*  Pryee  (1888),  95  Mo.  603 J 
Pierce  v.  Ceorger  (1891),  103  Mo. 

540 f 15  S,  W.  Rep.  849.  That  con- 
struction has  been  too  long  accepted 
as  settled  law  to  require  re-examination 
now.  But,  in  applying  it,  in  view  of 
the  recognized  presumption  of  correct- 
ness attaching  to  the  acts  of  public 
officials,  we  are  of  opinion  that  there 
should  be  a clear  and  decided  preponder- 
ance of  evidence  to  warrant  discarding 
as  false  any  such  certificate,  *•  # w 

The  ease  of  Mays  v.  Fryes,  95  Mo.  603,  holds  officer  compe- 
tent to  either  support  or  impeach  certificate.  See 
Wannell  v.  Kem,  57  Mo,  478,  Gommlngs  v,  Leedy,  104  Mo. 

454,  Drew  v,  Arnold,  85  Mo,  128, 

The  cases  seem  to  unifomoly  hold  that  a notary  public 
cannot  contradict  his  own  acknowledgment.  However,  in 
Missouri,  there  are  certain  exceptions.  In  this  connec- 
tion we  call  attention  to  the  case  of  Commings  v.  Leedy, 
supra.  Mays  v,  Pryce,  supra,  and  the  case  of  Stiffen  v. 
Bauer,  70  Mo.  399* 

For  other  cases  see  1 C«  J.  896,  Hote  63,  and  1 C.  J, 

S.  901,  1 C.  J.  P,  894,  Par.  277,  reads  as  follows* 


"The  presumption  b eing  in  favor  of  the 
truth  of  the  certificate,  it  follows 
that  on®  who  seeks  to  impeach  it  has  the 
burden  of  proof  as  to  the  matters  relied 
on  to  invalidate  it,n 


See  Missouri  Cases,  Mote  48  C.  J,  , supra. 

From  the  review  of  the  foregoing  statutes  and  eases 
herein  enumerated,  one  must  conclude  that  an  acknowledgment 
regular  on  its  face,  attached  to  an  instrument,  wherein, 
such  instrument  becomes  the  subject  of  legal  inquiry,  the 
person  relying  upon  said  instrument  has  the  right  to  have 
the  acknowledgment  attached  thereto  admitted  in  evidence. 
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In  Pierce  v«  Goerger,  103  Mo*  540,  1*  e*  544,  the 
court  said; 


% « This  statute  has  been  in  exis- 

tence since  1845  and  possibly  longer* 
The  rule  adopted  has  stood,  through 
several  revisions  of  the  statute,  with- 
out statutory  change,  and  it  must  be 
regarded  as  in  accord  with  the  policy 
of  the  state*  » # * * 


Section  3435*  supra,  dJovides  that  any  person  who  desires 
to  attack  said  acknowledgment  on  any  grounds  must  do  so 
through  a direct  preceding*  W©  think  that  if  an  attack 
is  made  it  must  be  proved  through  competent  witnesses 
and  substantial  eviderh©  that  such  acknowledgment  is,  in 
fact,  a purported  acknowledgment  and  is  untrue  and  this 
must  be  proved  through  clear,  cogent  and  convincing  evi- 
dence , leaving  no  doubt  in  the  minds  of  the  court  hut 
what  such  acknowledgment  is  false* 

It  was  reasoned  in  the  case  of  Kem  edy  v * Ten  Broeek , 
11  Bush  (Ky)  241,  1 G*  J*  S*  900,  as  follows; 


MSince  the  officer  will  not  be  allowed 
to  stultify  himself  by  impeaching  his 
certificate,  ex  parte  statements  mad© 
and  signed  by  him  in  the  form  of  affi- 
davits are  Inadmissible  to  show  the 
falsity  of  the  certificate  of  acknowl- 
edgment * M 


How  we  shall  turn  to  that  part  of  your  request  which 
makes  inquiry  as  to  the  method  of  revoking  a commission  given 
to  a notary  public  in  accordance  with  Section  13360,  supra* 


In  reading  the  aforesaid  Section  it  will  be  noted  that 
the  Section  provides^  in  part,  as  follows; 


wEaeh  such  notary  shall  hold  office 
for  four  years,  * # * . " 
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In  the  case  of  The  People  ex  rel  Finlay  v.  Jewett, 

6 Calif.  291,  the  court  had  before  it  a case  wherein  the 
question  was  presented  whether  the  Governor  of  the  State 
can  remove  from  office  a notary  appointed  under  the  provi- 
sion  of  an  act  of  the  legislature.  In  refusing  the  right 
to  the  Governor  to  remove  said  notary,  the  court  reasoned 
as  follows:  (1,  c.  293) 


# t*  w But  when  the  duration  of 
the  office  is  fixed  by  the  law  crea- 
ting it,  and  where  there  is  a provision 
for  removal  during  the  time  limited  for 
the  continuance  in  office,  it  would  seem 
to  me  that  the  officer  is  not  removable, 
except  in  the  manner  prescribed  by  the 
law.  This  incidental  power  of  removal 
is  not  expressly  given  by  the  Constitution, 
and  it  extends  only  by  necessary  impli- 
cation to  such  offices  as  the  Governor 
possesses  exclusively  the  power  of  ap- 
pointment to,  under  the  Constitution,  or 
the  power  is  granted  to  him  by  the  law 
creating  the  office,  where  there  is  no 
restriction  on  the  power  of  removal. * 

"The  Supreme  Court  of  Illinois  has  gone 
further,  and  decided  in  Field  v.  The 
People,  2 Scam.,  79,  *that  when  the 
Constitution  creates  an  office,  and 
leaves  the  tenure  undefined  and  un- 
limited, the  officer  holds  during 
good  behavior,  and  until  the  Legisla- 
ture by  law  limits  the  tenure  to  a 
term  of  years,  or  authorizes  some 
functionary  of  the  government  to  re- 
move the  officer  at  will,  or  for  good 
cause. * 

"The  soundness  of  this  decision  may  be 
questioned,  but  I apprehend  that  there 
can  be  no  doubt  that  the  power  of  re- 
moval by  the  executive  of  this  State 
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has  been  circumscribed,  and  can  only 
exist  in  the  cases  enumerated  in  the 
Constitution,  section  7,  Article  XI, 
which  provides  as  follows s *Where 
the  duration  of  any  office  is* not 
provided  for  by  this  Constitution,  it 
may  be  declared  by  law,  and  if  not  so 
declared,  such  office  shall  be  held 
during  the  pleasure  of  the  authority 
making  the  appointment?  nor  shall 
the  duration  of  any  office,  4ot  fixed 
by  this  Constitution,  exceed  four 
years. * The  obvious  meaning  of  which 
is,  that  in  those  offices  the  term  of 
which  is  not  fixed  by  law,  the  in- 
cumbent may  be  removed  at  the  pleasure 
of  the  appointing  power?  but  where  the 
tenure  is  defined,  then  the  Officer 
shall  hold  for  his  full  termj  * * 


We  have  not  been  able  to  find  a case  wherein  a contrary 
view  has  followed*  Therefore,  on  the  authority  of  this 
case,  it  is  our  opinion  that  the  Ccnernor  could  not  remove 
a notary  for  the  reasons  set  forth  in  the  Jewett  case. 
Supra.  The  only  other  way  that  suggests  itself  is 
through  a quo  warranto  proceeding*  After  a diligent  search 
we  have  not  found  a case  in  any  jurisdiction  wherein  this 
method  was  attempted.  'The  foremost  authority  to  sub- 
stantiate this  method  in  Missouri,  is  the  case  of  State 
ex  rel  McKittrick  v.  Wymore,  119  S.  W,  (2d)  941,  1.  c. 

943,  wherein,  the  court  saids 


•»  * The  writ  is  not  directed  against 

the  individual  claiming  the  office.  It 
Is  directed  against  his  right  to  hold  the 
office.  It  is  not  an  action  in  the  interest 
of  any  individual.  It  Is  an  action  to  pro- 
tect the  public  against  usurpation.  22  Stan, 
Ency.  of  Procedure,  p.  25.  The  dominant 
issue  in  quo  warranto  is  title.  It  proceeds 
on  the  theory  that  the  office  has  been  for*- 
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felted  "by  an  act  of  misconduct  on  the 
part  of  the  official 4 On  the  other  hand, 
removal  concedes  title  and  proceeds  on 
the  theory  that  the  official  either  has 
not  ♦forfeited  by  the  act  forbid&dn*  or 
has  committed  a criminal  offense  and  sub- 
jected himself  to  punishment  and  forfeiture 
of  the  office  on  conviction.  The  Gourts 
are  without  authority  to  create  and  declare 
a forfeiture  of  office.  Absent  forfeiture 
at  common  law,  the  forfeiture  can  be  created 
and  declared  only  by  either  the  constitution 
or  valid  legislative  enactments.  The  rule 
is  stated  by  standard  texts  as  follows t 

n *Quo  warranto  will  also  lie  for  the 
purpose  of  ousting  an  incumbent  whose  title 
to  the  office  has  been  forfeited  by  mis- 
conduct or  other  cause.  And  in  such  a 
case  it  is  not  necessary  that  the  question 
of  forfeiture  should  ever  before  have  been 
presented  to  any  court  for  judicial  de- 
termination, but  the  court,  having  juris- 
diction of  the  quo  warranto  proceeding,  may  ' 
determine  the  question  of  forfeiture  for 
itself.  The  question  must,  however,  be  Ju- 
dicially determined  before  he  can  be  ousted. 
MAnd  if  the  alleged  ground  for  ousting  the 
officer  is  that  he  has  forfeited  his  office 
by  reason  of  certain  acts  or  omissions  on  his 
part,  it  must  then  be  judicially  determined, 
before  the  officer  is  ousted,  that  those 
acts  or  omissions  of  themselves  work  a for- 
feiture of  the  office v Mere  misconduct. 

If  it  does  not  of  itself  work  a forfeiture, 
is  not  sufficient.  The  eourt  has  no  power 
to  create  a forfeiture,  and  no  power  to 
declare  a forfeiture  where  none  already 
exists*  The  forfeiture  must  ex*st  in  fact 
before  the  action  of  quo  warranto  is  ccas-  - 
menced."*  Meehem,  Public  Officers,  Sec. 

478,  p.  308.  * « n 
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If  it  could  be  said  that  the  language  of  the  court 
in  this  case  is  strong  enough  In  reasoning  to  give  this 
right,  then  this  remedy  would  be  the  proper  remedy  in 
Missouri.  However,  we  doubt  very  seriously  whether  the 
courts  would  uphold  a quo  warranto  proceeding  against  a 
notary  public  unless  the  relator  (who-  would  have  the  bur- 
den of  proof)  would  have  to  bring  forth  evidence  of  a 
sufficient  amount  and  character,  which  would  convince  the 
court  that  the  public  interest  could  only  be  served  through 
the  ouster  of  the  named  defendant,  for  the  court  said 
further  in  this  case,  at  1.  c.  943: 


*x  -5:-  -x  The  court  which  has  origiiial 
jurisdiction  In  quo  warranto  may  de- 
termine the  question  of  right  or  the 
question  of  forfeiture  for  itself,  un- 
less the  statute  provides  that  forfeiture 
shall  follow  a criminal  prosecution  and 
sentence,  and  if  the  act  complained  of 
does  not  ipso  facto  create  a forfeiture, 
and  is  only  a misdemeanor  In  office  on 
account  of  which  the  law  provides  tile 
manner  in  which  the  vacancy  Is  to  be 
declared,  it  is  held  that  quo  warranto 
will  not  lie.1  Eney  of  Pleading  & 
Practice,  Vol.  17,  p«  400,  -x  -x  -x  " 

4 


It  will  be  noted  in  the  same  opinion  at  1.  c.  944, 
the  Court,  in  interpreting  Section  11202  K,  S,  Missouri, 
1929,  (now  Section  12828  K,  S.  Missouri,  1939)  said  that 
the  Section,  through  the  use  of  the  word  ,!mayw  makes  it 
permissible  only,  and  an  offending  official,  within  the 
meaning  of  this  Section  may  also  be  removed,  should  the 
Courts  declare  a forfeiture  under  said  Section,  This 
Section  reads,  as  follows* 


’’Any  person  elected  or  appointed  to 
any  county,  city,  town  or  township 
office  in  this  state,  except  such 
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officers  as  may  bo  subject  to  removal 
by  impeachment,  who  shall  fail  per- 
sonally to  devote  his  time  to  the  per- 
formance of  the  duties  of  such  office, 
or  who  shall  be  guilty  of  any  willful 
or  fraudulent  violation  or  neglect 
of  any  official  duty,  or  who  shall 
knowingly  or [willfully  fail  or  refuse 
to  do  or  perform  any  official  act  or 
duty  which  by  law  it  is  his  duty  to.  do 
or  perform  with  respect  to  the  execution 
or  enforcement  of  the  criminal  laws  of 
the  state,  shall  thereby  forfeit  his 
office,  and  may  be  removed  thorefrom 
'In  the  manner  hereinafter  provided," 

; ? 


In  the  case  of  Bakersfield  Hews  v,  bounty,  338  Mo,  519, 
92  S,  W*  (2d)  603,  the  court  held  that  a public  officer  who 
is  guilty  of  any  wilful  or  fraudulent  violation  or  neglect 
of  any  official  duty  may  be  removed  from  office  by  the  method 
provided  in  this  Section. 


Section  1886  R.  S.  Missouri,  1939, “reads  as  follows* 


"In  all  cases  in  which  an  oath  or  af- 
firmation is  required  or  authorized 
by  law,  every ‘person  swearing,  affirm- 
ing or  declaring,  ih  whatever  form, 
shall  be  deemed  to  have  been  lawfully 
sworn,' and  to  be  guilty  of  perjury  for 
corruptly  and  falsely  swearing,  affirm- 
ing or  declaring,  in  the  same  manner  as 
if  he  had  sworn  b.  laying  his  hand  on  the 
gospels  and  kissing  them," 


It  will  be  noted  in  the  case  of  State  v.  Privi tt,  337 
Mo*  1194,  39  S,  fi*  (2d)  755,  1.  c*  757,  the  court  said* 


"‘Sc-  -sc-  It  Is  true  that,  by  uniform 
decisions  of  our  courts  and  by  our 
statutes,  no  set  formula  is  required  to 
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constitute  an  oath  or  to  impose  the 
obligation  of  an  oath.  * * 11 


See  also  Silver  v.  K,  G*  St.  L.  & C.  Ry,  Co.,  21  Mo,  App, 


CONCLUSION. 


In  conclusion,  first,  we  are  of  the  opinion  that  an 
acknowledgment,  or  jurat,  attached  to  an  application  for 
a liquor  license,  or  a non-in t oxidating  beer  license, 
when  the  same  is  at  issue  in  a court  of  record,  should  be 
received  by  the  court  as  priina  facie  evidence  of  all  the 
matters  and  things  set  forth  in  the  acknowledgment  or 
jurat,  if  the  samq  is  regular  upon  its  face,  notwith- 
standing the  fact  that  there  is  no  specific  statute  as 
there  is  in  the  case  of  conveyance  of  real  estate. 

Secondly,  we  are  of  the  opinion  thdt  should  the 
evidence  warrant,  a notary  public  could  be  removed  from 
office  through  a qijo  warranto  proceeding. 

Thirdly,  we  are  of  the  opinion  that  the  office  of 
notary  public  eould  be  forfeited  and  the  notary  removed 
under  Section  12828  R,  S.  Missouri,  1939,  should  the 

evidence  warrant. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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HIGHWAYS:  State  Highway  Commission  has  exclusive 

MUNICIPAL  CORPORATIONS:  control  over  location  of  highways  within 

the  confines  of  municipal  corporation. 


September  10,  1941 


Mr.  Roger  Hibbard 
City  Attorney 
Hannibal,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your 
an  official  opinion  which  reads  as  follows 


"A  question  has  arisen  before  the  City 
Council  of  the  City  of  Hannibal  con- 
cerning the  right  of  the  City  to  erect 
certain  highway  markers  designating  an 
optional  U.  3 . Highway. 

"At  present  United  States  Highway  Ho. 

36  passes  through  Hannibal,  and  enters 
Hannibal  at  the  Mark  Twain  Memorial 
Bridge  on  the  east  from  the  State  of 
Illinois.  It  then  proceeds  along 
North  Third  Street  to  its  intersection 
with  Broadway  street,  thence  west  along 
Broadway  to  St.  Marys  Avenue,  and  thence 
west  along  St'.  Marys  Avenue,  from  which 
Avenue  It  is  diverted  approximately  one 
(1)  block  to  an  Intersection  outside  of 
the  City  Limits,  with  U.  S.  Highway  No. 
•61. 


"At  a meeting  of  the  City  Council  of 
the  City  of  Hannibal  on  September  2, 
1941,  the  City  Council  passed  a reso- 
lution directing  the  Traffic  Commission 
of  the  City  of  Hannibal  to  erect  signs 
reading,  ’Optional  Route  U.  S.  Highway 
36*,  over  a route  described  as  follows: 

"Prom  the  Mark  Twain  Memorial  Bridge, 
proceed  thence  west  along  Mark  Twain 
Avenue  and  Harrison  Hill  to  the  City 
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Limits  of  the  City. 

"For  your  Information,  the  proposed 
optional  route  would  intersect  United 
States  Highway  61  at  a point  outside 
of  the  City  Limits  and  would  pass  over 
a road  now  controlled  by  the  Missouri 
State  Highway  Department,  and  known  as 
City  Route  U.  S.  61,  for  a distance  of 
about  five- eight a (5/8)  of  a mile,’ 
which  said  distance  also  lies  outside 
of  the  City  Limits. 

"As  City  Attorney  I would  like  an 
opinion  from  your  office  as  to  the 
right  and  power  of  the  City  of  Hannibal 
to  erect  such  markers,  first,  over  that 
part  of  the  proposed  route  as  lies  with- 
in the  City,  and,  second,  as  to  that 
part  of  the  route  which  lies  outside  of 
the  City. 

"Since  this  matter  concerns  the  state, 
through  the  act  creating  the  Missouri 
State  Highway  Commission,  I am  asking 
your  office  for  this  opinion." 

Section  8782,  R»  S.  Missouri  1939,  provides  in  part 
as  follows: 

"The  state  highways  as  herein  designated 
.shall  be  under  the  Jurisdiction  and  con- 
trol of  the  commission.  " 

Section  8768,  R,  S.  Missouri  1939,  provides: 

"There  is  hereby  created  and  established 
a state  wide  connected  system  of  hard 
surfaced  public  roads  extending  into 
each  county  of  the  state,  which  shall 
be  located,  « * as  public  roads,  * " 

The  power  of  the  State  Highway  Commission  is  set  forth 
in  Selecman  et  al.  v,  Matthews  et  al,.  State  Highway  Commis- 
sion, 15  S.  W«  (2d)  788,  321  Mo.  1047,  as  follows: 
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"Said  section  29  of  the  State  Highway 
Act  describes  in  general  terms  the 
routes  along  which  the  state  highways 
shall  be  ’located’;  the  power, to  so 
’locate’  them  is  conferred  upon  the 
sti te  highway  commission.  Gee  con- 
curring opinion  of  White,  J,,  in 
Castilo  v.  State  Highway  Commission, 
312  Mo.  244,  276,  279  S.  W.  673. 

Such  power  is  circumscribed  bj  no 
limitations,  nor  are  any  rules  or 
regulations  prescribed  for  the  man- 
ner of  its  exercise,  do  far  as  any 
of  the  express  terms  of  the  statute 
are  concerned,  the  pov/er  is  plenary. 


Therefore,  the  Legislature  has,  by  statute,  given  to 
the  State  Highway  Commission  the  "plenary"  pov/er  as  to  the 
location  of  the  state  highways. 

Section  8781,  R.  S.  Missouri  1939,^  permits  the  location 
of  a state  highway  through  city  streets.  See  State  ex  rel. 

City  of  Hannibal  v.  Smith,  State  Auditor,  335  Mo.  825,  74  S. 

S.  (2d)  367.  The  general  rule  in  regard  to  the  location  of 
highways  is  given  in  25  Am.  Jur.,  page  545,  as  follows: 

"-s'-  -s  the  state  has  absolute  control  of 
the  highways,  including  streets,  with- 
in its  borders,  even  though  the  fee  is 
in  the  municipality.  •*  ■»  " 

A reading  of  the  statutes  discloses  that  our  Legislature 
has  given  to  the  State  Highway  Commission  exclusive  control 
over  the  location  of  the  state  highways  and  nowhere  has  dele- 
gated to  the  various  municipal  corporations  any  power  in  regard 
thereto.  This  view  is  recognized  in  State  ex  rel.  McKittrlck 
v.  Missouri  Utilities  Company,  96  S.  W.  (2d)  607,  in  which  our 
Supreme  C ourt,  speaking  of  the  highway  commission’s  powers 
over  highways  within  the  confines  of  a city,  said: 

In  matters  Immediately  concerned 
with  the  construction  of  paving  of  the 
highways  and  their  maintenance,  the  c can- 
miss  ion  has  jurisdiction.  * "<■  * " 


Mr.  Roger  Hibbard 


-4- 


Sept ember  10,  1941 


Section  8755,  R«  S.  Missouri  1959,  provides  in  part  as 
follows* 


”flhe  commission  is  authorized  to  prescribe 
uniform  marking  and  guide  boards  on  the 
state  highways,  and  to  cause  to  be  removed 
all  other  markings  and  guide  boards  and 
advertising  signs.  * ■»  «•  •*  *:.«•  •»  «•  n 

Under  the  authorities  of  the  above  statute,  the  com- 
mission has  the  exclusive  power  to  erect  guide  boards  and 
markings,  and  any  action,  on  the  part  of  a municipality 
which  attempts  to  invade  this  exclusive  right  is  unlawful 
and  said  markings  and  guide  boards  may  be  removed  by  the 
State  Highway  Commission. 

In  answer  to  your  second  question,  we  believe  It  Is 
obvious  that  since  a municipal  corporation  has  no  power  in 
regard  to  the  location  of  a state  highway  or  right  toa*ect 
highway  markings  and  guide  boards  within  the  confines  of 
the  city  limits  that  it  would  certainly  have  no  right  to 
do  such  things  outside  of  the  city  limits, 

CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that 
the  State  Highway  Commission  has  exclusive  jurisdiction  and 
control  over  the  state  highways  and  has  the  exclusive  right 
to  prescribe  the  location  of  such  highways  and  to  erect  guide 
boards  and  highway  markings  and  no  municipal  corporation  is 
authorized  to  alter  or  divert  such  location  or  to  erect  guide 
boards  of  its  own. 

Respectfully  submitted 


ARTHUR  0*K  : ::PR 
Assistant  Attorney  General 


APPROVED! 


VANS  C.  THURLO 

(Acting)  Attorney  General 
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PEES: 


A sheriff,  constable  or  any  other  officer  is  not  entitled 
to  a statutory  fee  for  serving  notice  on  insufficient 
check. 


October  3,  1941 


Honorable  Wilson  D*  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 

Dear  Sir: 


FILE. 


We  are  in  receipt  of  yo.ur  request  for  an  opinion  from 
this  department  tinder  date  of  September  26,  1941,  which  is  as 
follows : 


"May  I have  an  opinion  on  your  inter- 
pretation of  the  law  applicable  to  the 
following  facts: 

"Under  Section  4696,  Missouri  Revised 
Statutes,  1939,  the  maker  of  "an  ’in- 
sufficient fund  check’  is  deemed  to 
have  the  intention  to  cheat  and  defraud 
if  within  five  days  after  receiving  no- 
tice that  such  check  has  not  been  paid 
by  the  drawee,  he  fails  to  pay  the 
amount  of  the  check  together  with  all 
costs  and  protest  fees. 

"Is  the  serving  of  the  notice  under 
this  section  restricted  to  an  officer? 

"Is  a Sheriff  or  Constable  who  served 
such  a notice  entitled  to  a fee  of 
fifty  (50pO  cents,  together  with  a 
mileage  fee  of  ten  (10^)  cents  per 
mile  for  the  miles  actually  traveled 
in  serving  the  notice?  If  the  fore- 
going are  true,  then  should  the  maker 
of  the  check  be  taxed  the  Sheriff’s 
fee  and  mileage  as  part  of  the  costs 
mentioned  in  said  check? 

"If  the  check  is  not  paid  after  a no- 
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tice  has  been  served  by  the  Sheriff, 
and  an  affidavit  is  filed  and  a war- 
rant issued  and  the  defendant  is  ad- 
judged guilty  can  the  Sheriff „ recover 
both  mileage  on  the  warrant  and  on  the 
notice  which  he  served?" 

Section  4696,  R.  S,  Missouri  1939,  provides  as  fol- 
lows* 

"As  against  the  maker  or  drawer  there- 
of, the  making,  drawing,  uttering  or 
delivering  of  a check,  draft  or  order, 
payment  of  which  is  refused  by  the 
drawee,  shall  be  prima  facie  evidence 
of  intent  to  defraud  and  of  knowledge 
of  insufficient  funds  in,  or  credit 
with,  such  bank  or  other  depositary, 
provided  such  maker  or  drawer  shall 
not  have  paid  the  drawee  thereof  the 
amount  due  thereon,  (together  with 
the  drawee  thereof  the  amount  due 
thereon),  together  with  all  costs 
and  protest  fees,  within  five  days 
after  receiving  notice  that  such 
check,  draft  or  order  has  not  been 
paid  by  the  drawee." 

* 

The  above  section  specifically  states,  "-is-  together 
with  all  costs  and  protest  fees,  & " This  section  is  not 

a part  of  the  criminal  prosecution  for  the  reason  the  drawer 
of  the  Instrument  may  pay  the  same  to  the  drawee  before  the 
five  days  have  expired  and  in  that  way  would  have  no  con- 
nection with  the  criminal  prosecution  of  the  case.  That 
part  of  Section  4696,  supra,  is  merely  a civil  matter  and 
a matter  of  evidence.  That  it  bears  no  connection  with  a 
criminal  charge  and  is  only  a civil. procedure  to  aid  in 
the  collection  of  an  insufficient  check  was  indirectly 
held  in  the  case  of  State  v.  Taylor,  73  S.  W.  (2d)  378, 

1.  c*  381,  where  the  court  cited  the  following* 

"In  the  case  of  City  of  St.  Louis 
v,  Sternberg,  69  Mo.  289,  the  de- 
fendant appealed  from  a judgment 
imposing  a fine  for  violation  of 
an  ordinance  requiring  persons 
practicing  law  to  obtain  a license 
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and  to  pay  the  city  collector  #25  an- 
nually therefor.  The  judgment  was  at- 
tacked. here  on  constitutional  grounds. 

But  this  court  upheld  the  judgment  of 
the  trial  court.  In  its  opinion  it 
made  a distinction  which  seems  to  be 
in  point  here  {69  Mo.  289,  loc.  cit. 

303) t 'This  is  not  a proceeding  on 
the  part  of  the  city  to  collect  the 
amount  of  license  required  by  the 
ordinance,  but  is  instituted  to  re- 
cover a fine  for  a breach  of  It  com- 
mitted by  defendant  In  practicing  law 
without  such  license,  and  although  he 
may  be  subjected  to  the  payment  of  the 
fine  he  would  not  thereby  be  entitled 
to  the  license.  The  mere  fact  that  de- 
fendant did  not  procure  the  license 
does  not  create  the  liability,  but 
the  fact  of  his  practicing  as  a lawyer 
without  such  lllcense.  It  was  his  privi- 
lege to  decline  to  pay  the  #25,  the 
required  sum  for  the  license,.  and  It 
was  only  when  he  continued  or  entered 
upon  such  practice  without  such  license  that 
he  became  liable  to  a fine.  It  Is,  there- 
fore, the  collection  of  the  fine,  and  not 
the  license  tiax,  which  Is  sought  to  be  en- 
forced in  thifs  proceeding, »” 

In  this  case  the  question  of  imprisonment  for  a debt 
was  before  the  court  and  it  held  that  the  $25.00  to  practice 
law  was  a civil  matter,,  but  when  the  attorney  continued  to 
practice  law  without  the  payment  of  the  $25.00  license  fee, 
then  It  became  a criminal  matter. 

Under  the  facts  ;in  your  request  If  the  drawer  paid 
the  drawee  the  cheek  within  five  days  there  could  be  no 
criminal  prosecution,  s 

f 

You  also  ask  In tyour  request  If  the  notice  set  out 
in  Section  4696,  supra,i  restricted  the  serving  of  the  same 
to  a sheriff  or  constable.  In  reading  this  section  we  see 
no  such  restriction  as  it  merely  says,  "within  five  days 
after  receiving  notice  that  such  check,  draft  or  order  has 
not  been  paid  by  the  drawee."  Under  this  clause  said  no- 
tice could  be  served  by  an  Individual  or  in  any  other  man- 
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nor  and  becomes  a question  of  fact  in  the  prosecution  as 
to  the  prime  facie  evidence  of  the  intent  and  should  he 
proven  as  any  other  ordinary  fact. 

The  fees  allowed  a sheriff  are  set  out  in  Section 
13413,  R.  Missouri  1939.  Section  13415,  R.  S,  Missouri 
1939,  provides  as  follows j 

”No  sheriff  or  ministerial  officer  in 
any  criminal  proceeding  shall  he  al- 
lowed any  fee  or  fees  for  any  other 
services  than  those  in  the  two  pre- 
ceding sections  enumerated,  or  for 
guards  not  actually  employed. M 

In  an  examination  of  Sections  13413  and  13414,  supra, 
we  find  no  fees  allowed  for  the  serving  of  a notice  such  as 
described  under  Section  4696,  supra.  Since  under  Sections 
13413  and  13399,  R,  S.  Missouri  1939,  it  does  not  specifical- 
ly state  that  a sheriff  is  entitled  to  fees  under  Section 
4696,  supra,  then  he  cannot  collect  either  a fee  or  mileage. 
In  the  case  of  State  ex  rel.  v.  Brown,  146  Mo.  401,  1,  c. 

406,  the  count  said* 

MIt  is  well  settled  that  no  officer 
Is  entitled  to  fees  of  any  kind  un- 
less provided  for  by  statute,  and 
being  solely  4of  statutory  right, 
statutes  allowing  the  same  must  bo 
strictly  construed.  State  ex  rel.  v, 

Wofford,  116  Mo*  220;  Shed  v.  Rail- 
road, 67  Mo.  687;  Gammon  v.  Lafayette 
Co,,  76  Mo,  675.  In  the  case  la3t 
cited  it  Is  said;  ’The  right  of  a 
public  officer  to  fees  is  derived 
from  the  statute.  He  is  entitled 
to  no  fees  for  services  he  may  per- 
form, as  such  officer,  unless  the 
statute  gives  It.  \Yhen  the  statute 
fails  to  provide  a fee  for  services 
he  Is  required  to  perform  as  a pub- 
lic officer,  he  has  no  claim  upon 
the  state  for  compensation  for  3uch 
services.’  Williams  v.  Chariton  Co., 

85  Mo.  645.” 

Also,  In  the  case  of  Nodaway  County  v.  Kidder,  129 
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S,  W*  (2d)  857,  1.  c,  860,  paragraph  8,  the  court  said: 

"It  Is  well  established  that  a public 
Officer  claiming  compensation  for  of- 
ficial duties  performed  must  point 
out  the  statute  authorizing  sueh  pay- 
ment, State  ex  rel.  Buder  v,  Ilackmann, 

305  Mo,  342,  265  S*  W.  532,  534;  State 
ex  rel,  Linn  County  v.  Adams,  172  Mo. 

1,  7,  72  S.  W*  655;  Williams  v.  ^hariton 
County,  85  Mo.  645," 

CONCLUSION 

In  viev/  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  the  serving  of  the  notice  as  set 
out  In  Section  4696,  R,  S.  Missouri  1939,  does  not  restrict 
the  service  to  a sheriff,  constable  or  any  other  officer, 
and  does  not  set  out  the  procedure  of  such  service^  and 
for  that  reason  it  may  be  served  in  any  manner  and  becomes 
a question  of  fact, to  be  proven  in  the  trial  of  the  criminal 
case  as  to  the  Intent  to  defraud  on  the.  part  of  the  drawer 
of  the  instrument. 

It  Is  further  the  opinion  of  this  department  that  if 
a sheriff  or  constable  or  any  other  officer  serves  such  no- 
tice* the  fee  for  his  services  is  not  a statutory  fee,  and 
he  serves  the  same  under  a private  contract  for  the  one  who 
employs  him.  Of  course.  If  a complaint  Is  Issued  under  Sec- 
tion 4695,  R.  S.  Missouri  1939,  and  a notice  has  been  served 
as  under  Section  4696,  sxipra,  the  sheri  ff , If  he  serves  the 
warrant.  Is  entitled  to  his  fee  and  mileage  upon  the  warrant 
but  not  upon  the  notice. 


Respectfully  submitted 


APPROVED s 


W.  J.  BURKE  . 

Assistant  Attorney  General 


VANE  c.  thtjrlo 

(Acting)  Attorney  General 
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TAXATION:  1 Assessor  is  entitled  to  compensation  for  list  ' 

ASSESSOR:  for  each  joint  owner  of  real  estate  in  tenancy 

in  common,  joint  tenancy  or  separate  real  estate 
of  husband  and  wife. 


February  19,  1941 

hi 

i 

Mr.  W.  A.  Holloway,  Chief  Clerk 
State  Auditor’s  Office 
Jefferson  City,  Missouri 

Dear  Sir*  ? 

We  are  in  receipt  o?  your  request  for  an  opinion 
tinder  date  of- February  15,  1941,  which  reads  as  follows: 

’’Subsequent  to  statutory  revisions 
made  by  the  59th  General  Assembly 
defining  an  assessment  list,  sev- 
eral questions  have  arisen  concern- 
ing a specific  definition  of  an  as- 
sessment list,  particularly  as  per- 
• talning  to  compensation.  We  would, 

therefore,  appreciate  your  opinion 
of  the  following  questions:  . 

Hl#  Is  the  Assessor  entitled  to  the 
compensation  prescribed  for  an  as- 
sessment list  for  each  Joint  owner. 

If  the  assessment  list  Is  signed  by 
said  joint  otfner? 

”2.  Is  the  Assessor  entitled  to  com- 
pensation for  such  list  If  such  list 
• Is  made  by  the  Assessor,  presuming 
In  each  case  that  such  joint  owner 
has  no  other  assessment? 

”3.  Is  the  Assessor  entitled  to  the 
thirty-five  cents  per  entry  for  enter- 
ing the  interest  of  each  Joint  owner 
on  the  tax  book  as  described? 

”4*  v,hat  is  the  effect  of  Section 
9793,  R.  S,  Missouri  1929,  toward  the 
definition  of  an  assessment  list, 
particularly  dealing  with  the  question 
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of  joint  ownership  of  real  estate?” 

All  of  the  above  four  questions  in  your  opinion 
request  can  be  answered  under  one  heading. 

Section  10950,  R«  S.  Missouri  1939,  which  was  en- 
acted as  Section  9756,  Laws  of  Missouri,  1937,  page  570, 
partially  reads  as  follows: 


”The  assessor  or  his  deputy  or 
deputies  shall  between  the  first 
days  of  June  and  January,  and 
after  being  furnished  with  the 
necessary  books  and  blanks  by  the 
county  clerk  at  the  expense  of  the 
county,  proceed  to  take  a list  of 
the  taxable  personal  property  and 
real  estate  in  his  county,  town  or 
district,  and  assess  the  value 
thereof,  in  the  manner  following 
to  wit:  He  shall  call  at  the  of- 
fice, place  of  doing  business  or 
residence  of  each  person  required 
by  thi3  chapter  to  list  property, 
and  shall  require  suoh  persons  to 
make  a correct  statement  of  all  tax- 
able property  owned  by  such  person, 
or  under  the  care,  charge  or  manage- 
ment of  such  person,  except  merchan- 
.dise  which  may  be  required  to  pay  a 
license  tax,  being  in  any  county-^of 
this  state  in  accordance  with  the  pro- 
visions of  this  chapter,  and  the  per- 
son listing  the  property  shall  enter 
a true  and  correct  statement  of  such 
property,  in  a printed  or  written 
blank  prepared  for  that  purpose;  which 
statement  after  being  filled  out, 
shall  be  signed  and  sworn  to,  to  the 
extent  required  by  this  chapter  by 
the  person  listing  the  property  and 
delivered  to  the  assessor.  % ” 
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It  will  be  noticed  under  the  above  partial  section 
that  it  applies  to  personal  property  and  real  estate 
and  requires  the  person  who  has  an  interest  in  both  the 
personal  property  arid  real  estate  to  make  a return  upon 
the  blank  furnished  him  by  the  county  assessor.  This 
section  does  not  say  that  the  assessor  shall  make  the 
return,  but  if  the  person  doe3  not  make  a return  the  as- 
sessor, by  other  sections,  is  authorized  to  make  a return 
both  as  to  personal  property  and  real  estate.  This  par- 
tial section  further  requires  that  any  person  having 
charge  or  management  of  ^property  in  the  county  shall 
make  a return.  All  thrbughthe  section  it  is  the  in- 
tention of  the  Legislature  that  the  person  owning  or 
having  management  of  the  different  kinds  of  property 
shall  make  a return. 

Section  10996,  R.  S,  Missouri  1939,  which  was  the 
amended  laws  of  Section  9806,  R,  S,  Missouri  1929,  as 
amended  by  the  Laws  of  Missouri  1931,  page  358,  partially 
reads  as  follows j 

ttThe  compensation  of  each  assessor 
shall  be  thirty-five  cents  per  list 
in  counties  having  a population  not 
exceeding  forty  thousand,  thirty 
cents  per  list  In  counties  having 
a population .of  more  than  forty 
thousand,  and  not  exceeding  seventy 
thousand,  and  twenty-five  cents  per 
list  in  counties  having  a population 
In  excess  of  seventy  thousand  inhabi- 
tants, and  shall  be  allowed  a fee  of 
throe  cents  per  entry  for  making  real 
estate  and  personal  assessment  books, 
all  the  real  estate  and  personal  prop- 
erty assessed  to  one  person  to  be 
counted  a3  one  name,  one-half  of  which 
shall  be  paid  out  of  the  county  treasury 
and  the  other  half  out  of  the  state 
treasury!  x ■»  # -x  -;s-  * -;t  M 

Under  the  above  section  the  payment  for  the  prepa- 
ration of  the  list  In  different  counties  varies  in  accord- 
ance with  the  population  of  the  county.  Under  your  ques- 
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tion  number  3*  which  will  be  answered  later  on,  the  amount 
In  some  counties  may  be  thirty-five  cents,  thirty  cents  or 
different  amounts. 

In  the  case  of  Joint  tenants  In  common,  which  would 
happen  In  case  of  a partnership  owning  real  estate  and 
personal  property,  and  where  the  question  of  survivorship 
Is  not  Involved,  each  of  the  owners  of  the  undivided 
Interest  In  the  real  estate  should  make  a return  as  to 
the  amount  of  interest  he  owns  in  the  real  estate.  In 
the  case  of  a partnership  consisting  of  three  members, 
sharing  and  sharing  alike,  the  three  members  of  the 
partnership  should  make  a return  to  the  assessor  as  to 
hls  Interest  in  the  real  estate,  ^'hi s would  require 
the  making  up  of  three  lists  by  the  county  assessor. 

In  your  request  you  refer  each  time  to  the  words 
"joint  owner."  The  above  example  Is  the  case  of  one 
class  of  joint  ownership.  Another  class  of  Joint  owner- 
ship is  that  of  joint  tenancy.  Of  course,  in  the  case 
of  joint  tenancy  the  grantees  of  a deed,  in  that  nature 
must  receive  a deed  which  refers  to  the  question  of 
survivorship  or  they  would  still  be  considered  the  same 
as  joint  owners  In  common.  In  the  case  of  a joint  tenancy, 
which  means  that  the  real  estate  is  owned  by  two  or  more 
joint  owners  with  the  right  of  survivorship  involved, either 
of  the  joint  owners  may  sell  his  interest  In  the  real  es- 
tate which  would  automatically  destroy  the  question  of 
joint  tenancy  in  the  property,  and  since  under  a joint 
tenancy  one  of  the  owners  can  sell  his  interest,  it  is 
such  an  Interest  that  he  must  personally  make  a return 
to  the  county  assessor.  In  such  tenancies,  that  is, 
joint  tenancy,  each  of  the  joint  owners  must  make  a 
return  to  the  county  assessor  and  the  county  assessor 
must  prepare  a list  showing  the  interest  and  the  value 
of  each  of  the  joint  owners  under  the  joint  tenancy. 

Under  Section  10950,  R.  S.  Missouri  1939,  it  will 
be  noticed  the  following  appears,  "to  make  a correct 
statement  of  all  taxable  property  owned  by  such  person, 

."  In  construing  the  statutes  the  word  "person" 
shall  also  be  considered  singular  and  plural*  All 
statutes  concerning  taxes  must  be  strictly  construed. 
Statutes  authorizing  collectim  of  taxes  must  be  strictly 
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construed,  as  was  held  In  the  case  of  State  ex  rel. 

Western  Union  v.  Markway,  110  S.  W.  (2d)  1118,  341 
Mo.  976. 

Collection  of  taxes  can  only  be  made  in  accordance 
with  tax  books  as  actually  made  and  furnished  to  col- 
lector. State  ex  rel,  and  to  the  use  of  Parrish  v. 

Young,  38  S.  W.  (2d)  1021,  327  Mo.  909. 

Sections  9915  and  9916,  R.  S.  Missouri  1929,  provide 
for  the  method  of  collection  of  personal  taxes.  If  suits 
are  filed  for  personal  taxes  they  should  be  filed  against 
the  proper  parties  who  are  owing  the  taxes.  If  the  per- 
sonal property  is  owned  jointly  by  entirety  it  would  be 
impossible  for  the  two  owners  of  the  property  individually 
and  singularly  to  return  an  assessment  list  to  the  county 
assessor  for  his,  or  her,  interests  In  the  jointly  owned 
property.  If  It  were  possible  to  so  return  an  assessment 
list  by  stating  that  they  are  the  owners  of  the  undivided 
half  It  would  not  be  the  proper  procedure  for  the  assess- 
ment on  account  of  the  fact  that  owners  of  property  by 
entirety  are  not  the  owners  of  an  undivided  one-half 
Interest  in  the  property.  Owners  of  property  by  entirety 
are  by  a fiction  of  law  treated  as  one  person.  In  the 
case  of  Greene  v.  Spltzer,  123  S.  W.  (2d)  57,  par.  2,  3, 
the  court  said: 

"’An  estate  by  the  entireties  Is 
created  by  a conveyance  to  the 
husband  and  wife  by  a deed  In  the 
usual  form.  It  Is  one  estate 
vested  In  two  Individuals  who  are 
by  a fiction  of  law  treated  as  one 
person,  each  being  vested  with 
entire  estate.  Neither  can  dis- 
pose of  It  or  any  part  of  It  with- 
out the  concurrence  of  the  other, 
and  in  case  of  the  death  of  either 
the  other  retains  the  estate.  It 
differs  from  a joint  tenancy  where 
the  survivor  succeeds  to  the  whole 
estate  by  right  of  the  survivorship} 
in  an  estate  by  entireties  the  whole 
estate  continues  In  the  survivor . 

The  estate  remains  the  same  as  It  was 
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In  the  first  place,  except  that  there 
is  only  one  tenant  of  the  whole  estate 
whereas  before  the  death  there  were 
two,1  Ashbaugh  v.  Ashbaugh  et  al , , 

275  Mo.  353,  201  S,  W.  72,  loe,  eit, 

73," 

The  above  case  applies  to  real  estate.  The  same  lav/s 
apply  to  personal  property,  and,  in  the  case  of  Ambruster 
v,  Ambruster,  31  S,  W.  (2d)  28,  par,  6,  the  court  said: 

"That  a husband  and  wife  can  own  a 
bank  account  as  tenants  by  the  en- 
tirety may  be  conceded,  Craig  v. 

Bradley,  153  Ho,  App*  586,  134  S. 

W,  1031;  and  that  they  or  two  or 
more  other  persons  may  hold  such 
an  account  as  joint  tenants  has 
been  declared  by  statute  as  well 
as  the  decisions  of  our  courts  of 
last  resort.  Sections  11779, •» 

11840,  Rev.  St,  Mo,  1919;  Missis- 
sippi Valley  Trust  Co,  v*  Smith, 

320  Mo,  989,  9 S.  W.  (2d)  58  and 
cases  cited,  *»  " 

Under  the  holding  in  the  above  cases  the  owners  by  entirety 
are  considered  the  3ame  as  one  person,  and  where  property 
is  jointly  owned  by  husband  and  wife  it  would  necessarily 
mean  that  a separate  return  be  made  upon  an  assessment  of 
property  owned  by  entirety.  Also,  if  either  one  of  them 
owned  either  real  estate  or  personal  property  in  their 
own  right  a separate  return  must  be  made  by  each  of  them 
singularly  as  well  as  the  return  made  by  them,  by  entirety. 

The  fourth  question  asked  in  your  request,  which 
reads  as  follows: 

"lAlhat  is  the  effect  of  Section  9793, 

R,  S,  Missouri,  1929,  toward  the 
definition  of  an  assessment  list, 
particularly  dealing  with  the  ques-  ■ 
tion  of  joint  ownership  of  real  es- 
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tate?" 

Is  not  applicable  to  the  question  or  joint  ownership  of 
real  estate  but  is  merely  a "cure  all"  section  to  make  tlie 
real  estate  responsible  for  the  taxes  even  though  there  is 
a mistake  made  in  the  name  of  the  owner  or  possibly  the 
wrong  owner. 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  where  several  persons  own  real 
estate  and  personal  property  in  common  each  owner  has 
such  an  interest  in  the  property  that  he  must  make  a 
personal  return  of  his  property  owned  by  him  in  common 
with  others  as  set  out  in  Section  10950,  E.  S,  Missouri 
1939,  and  the  assessor  must  prepare  a list  from  his  turn 
in  showing  the  valuation  and  Interest  of  each  joint  owner 
in  common  in  the  property  turned  In  by  the  respective 
joint  owners  in  common. 

*4 

It  is  further  the  opinion  of  this  department  that 
joint  owners  of  real  estate  and  personal  property,  by 
joint  tenancy,  which  involves  the  question  of  survivor- 
ship, shall  separately  make  a return  of  their  real  es- 
tate and  personal  property  which  Is  Involved  In  the 
joint  tenancy  and  the  question  of  survivorship  does  not 
prevent  them  from  making  a separate  return  as  to  their 
interest  in  the  personal  property  or  real  estate  for  the 
reason  that  under  the  lav;  they  are  permitted  to  sell  their 
interest  In  the  joint  tenancy  which  automatically  destroys 
the  question  of  survivorship  under  the  joint  tenancy. 

It  is  further  the  opinion  of  this  department  that 
in  case  property  Is  owned  by  a husband  and  wife  as  tenants 
by  entirety  there  should  only  be  one  turn  In  to  the  assessor 
as  to  the  property  owned  by  the  husband  and  wife  for  the 
reason  that  under  the  law  in  an  estate  by  entirety  the 
husband  and  wife  are  considered  one  person  and  neither  of 
them  could  dispose  of  their  separate  interests  In  the  real 
estate  owned  by  them J by  entirety  but  to  dispose  of  the 
some  both  of  them  must  sell  at  the  same  time. 
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It  ia  further  the  opinion  of  this  department  that 
where  persons  are  required  to  turn  in  their  property, 
both  personal  and  real  estate.  Which  is  held  either  In 
a tenancy  in  common  or  by  joint  tenancy,  they  should 
include  in  their  turn  in  other  property  held  by  them.. 

In  the  case  of  a turn  in  on  real  estate  by  entirety,  if 
the  husband  and  wife  own  other  real  estate  which  is  in 
their  name  other  then  by  entirety,  or  if  they  own  per- 
sonal property  individually  they  should  make  a separate 
return  as  to  the  real  estate  and  personal  property  owned 
by  them  as  individuals,  and  the  assessor  should  be  required 
to  make  a list  for  not  only  the  real  estate  held  by  en- 
tirety but  also  to  make  a separate  list  of  their  Individual 
property  not  held  by  entirety,  and  he  should  be  allowed  the 
fee  allowed  in  that  county  for  making  the  list.  There  may 
be,  for  a husband  and  wife,  as  many  as  three  lists,  as  for 
example:  A husband  and  wife  own  a piece  of  real  estate  by 
entirety.  This  would  be  a separate  list.  The  husband  may 
own  a piece  of  property  in  his  own  name.  This  would  be 
a second  list,  and  the  wife  may  own  a piece  of  property  In 
her  own  name.  This  would  be  a third  list. 

Respectfully  submitted 


W,  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


cwmrwrmm 

(Acting)  Attorney  General 
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BANKS  AND  BANKING  j Banks  are  not  authorized  under  their 

SMALL  LOAN  BUSINES&;  charter  to  do  a hanking  business  to 

exercise  the  powers  of  the  Small  Loan 
Act,  nor  act  as  a corporation  author- 
ized to  subscribe  for  majority  stock 
of  Small  Loan  Corporations . 

April  3,  1941 


Honorable  R . W*  Holt 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Sir; 


Ihis  is  In  reply  to  yours  of  recent  date  wherein 
you  submit  a request  for  an  opinion  from  this  department 
on  the  following  questions; 


”a.  Can  a state  bank  or  a national 
bank  under  Its  general  powers 
as  enumerated  in  Section  7749 
or  the  Revised  Statutes  of 
Missouri,  1939,  exercise  the 
powers  of  the  small  loan  act 
and  the  loan  and  Investment 
act  without  Incorporating  under 
said  acts? 

”b.  Or,  must  it,  under  your  practice 
and  decision,  incorporate  a 
separate  entity  and  thus  run  it 
as  an  affiliate  of  the  bank? 

"e.  Can  a bank,  as  a corporation, 

subscribe  for  the  majority  stock 
of  such  corporations  under  your 
rulings  or  must  it  directly  do, 
through  its  individual  officers 
and  stockholders,  that  task?” 


Section  7 of  Article  XII  of  the  Constitution  of 
Missouri,  which  relates  to  corporations,  provides  as 
follows : 
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"Ho  corporation  shall  engage  in 
business  other  than  that  expressly 
authorised  in  its  charter  or  the 
law  under  which  it  may  have  been 
or  hereafter  may  be  organised;  nor 
shall  it  hold  any  real  estate  for 
any  period  longer  than  six  years, 
except  such  as  may  be  necessary 
and  proper  for  carrying  on  its 
legitimate  business." 


The  question  here  submitted  is:  does  the  authority 
granted  by  the  Small  Loan  Act  so  resemble  the  banking 
business  th$t  it  could  be  said  that  the  bank,  in  addition 
to  its  express  power  to  do  a banking  business  under  its 
charter,  would  have  the  Implied  power  to  carry  on  the 
business  of  a small  loan  and  Investment  company.  Our 
Supreme  Court  in  the  case  of  Hunter  v.  Garanflo,  246  Mo. 
151,  1.  c • 132,  in  discussing  the  object  and  effect  of  the 
foregoing  provision  of  the  Cohstitutlon  said: 


"The  object  and  effect  of  the  Con- 
stitution and  laws  of  this  State 
with  reference  to  corporations 
seem  to  be  to  permit  and  encourage 
the  investment  of  the  money  of  the 
people  in  business  enterprises  under 
corporate  management,  without  the 
incurring  of  any  personal  liability 
beyond  the  full  payment  for  the 
stock  subscribed  or  otherwise  owned 
by  the  members  of  the  association. 
That  this  plan  has  been  of  great 
benefit  to  the  State,  permitting  as 
it  does  the  free  employment  of  the 
pribate  means  of  all,  including  the 
helpless  classes,  in  active  business 
operations,  without  the  danger  of 
other  loss  than  of  the  capital  in- 
vested, will  be  disputed  by  none. 

That  the  State  should  carefully  safe- 
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guard  such  investments  made  with 
its  encouragement , so  that  the 
fund  which  it  permits  to  be  sub- 
stituted for  personal  liability 
will  be  carefully  preserved  and 
scrupulously  devoted  to  that 
purpose,  is  equally  evident.  To 
this  end  it  is  provided  by  the 
Constitution  that,  *No  corpora- 
tion shall  issue  stock  or  bonds, 
except  for  money  paid,  labor  done 
or  property  actually  received’ 

(Art,  12,  Sec.  8),  and  that  rNo 
corporation  shall  engage  in 
business  other  than  that  expressly 
authorized  in  its  charter  or  the 
law  under  which  it  may  have  been 
or  hereafter  may  be  organized' 

(Id.,  Sec.  7).  It  is  futile  to 
say  that  these  provisions  are  for 
the  benefit  of  stockholders  exclu- 
sively ♦ 

’’They  are  both  directed  against 
the  stockholders  and  are  primarily 
intended  for  the  benefit  of  the 
public,  by  securing,  as  far  as 
possible,  the  integrity  of  the 
fund  for  the  protection  of  those 
who  may  deal, with  It,  as  well  as 
those  who  may  become  the  purchasers 
of  its  stock  upon  the  faith  of  the 
representations  made  in  the  act  of 
its  incorporation.  The  withdrawal 
of  this  fund,  or  any  part  of  it, 
by  the  stockholders,  otherwise  than 
under  the  sanction  of  the  law  in 
conformity  with  which  it  is  created, 
or  its  application  to  other  uses 
than  those  authorized  by  the  laws 
under  which  the  corporation  exists, 
is  a clear  violation  of  the  policy 
of  the  State  as  expressed  in  its 
Cons  ti tu  tion . " 
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We  also  think  the  role  which  should  be  applied  in 
a case  like  the  one  here  under  consideration  is  stated 
in  Downey  v.  City  of  Yonkers,  23  Federal  Supplement  1018, 
wherein  the  Federal  District  Court,  S.  D.  Hew  York,  said 
(1.  o,  1021): 


"Banks  are  the  creation  of  statute* 
Their  authority  is  necessarily  limited 
strictly  by  statute.  Pledge  of  de- 
posits may  lead  to  serious  injury  to 
unsecured  depositors.  Authority  based 
on  implied  power  must  be  clearly  estab- 
lished." 


The  term  "hank"  is  defined  in  Section  7998,  R.  S.  Mo.  1939, 
as  follows: 


"The  term  'bank*  shall  include  any 
person,  firm,  association  or  corpora- 
tion soliciting,  receiving  or  accept- 
ing money,  or  its  equivalents  on  de- 
posit as  a business,  whether  such 
deposit  is  made  subject  to  check,  or 
is  evidenced  by  a certificate  of  de- 
posit, a pass  book,  a note,  a receipt, 
or  other  writing." 


Our  Supreme  Court  in  State  ex  rel.  Compton  v.  Buder, 
308  Mo.  253,  1.  c.  260,  in  discussing  the  subjects  of 
banking  and  doing  a banking  business,  said: 


"We  have  found  only  two  sections  of 
our  statutes  which  attempt  to  define 
what  is  meant  by  ‘banking  business’ 
and  they  are  not  found  in  the  chapter 
on  taxation.  Section  11781  defines 
private  bankers  as  ’those  who  carry 
on  the  business  of  banking  by  receiving 
money  on  deposit,  with  or  without 
interest,  by  buying  or  selling  bills  of 
exchange,  promissory  notes,  gold  or 
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silver  coin,  bullion,  uncurrent 
money,  bonds  or  stocks,  or  other 
securities,  and  of  loaning  money, 
without  being  incorporated.’ 

, "It  will  be  noted  that  such  persona 
must  be  engaged  In  three  lines  of 
business  activity,  to-wit,  accept- 
ing deposits,  buying  and  selling 
various  securities  and  loaning 
money.,  The  land  bank  is  actually 
engaged  in  a restricted  way  in  the 
loaning  of  money,  but  admittedly 
not  in  the  business  of  receiving 
deposits.  It  is  not  doing  a bank- 
ing business  under  the  definition 
contained  in  said  Section  11781. 

"The  other  statutory  definition  Is 
found  in  Laws  of  1923,  page  223, 
which  enacted  a new  section  known 
as  Section  11780a,  Revised  -Statutes 
1919.  W©  note  the  Contention  of 
the  assessor  that  the  1923  act  did 
not  take  effect  until  after  the  date 
of  the  assessment  under  considera- 
tion here,  but  will  quote  said  sec- 
tion for  what  It  Is  worth.  It  pro- 
vides that  ’the  term  "bank"  shall 
include  any  person,  firm,  associa- 
tion or  corporation  soliciting,  re- 
ceiving or  accepting  money,  or  its 
equivalent,  on  deposit  as  a business, 
whether  such  deposit  is  made  subject 
to  check,  or  is  evidenced  by  a certi- 
ficate of  deposit,  a pass  book,  a 
note,  a receipt  or  other  writing.’ 

•a-  -it  JJir  v 


In  the  Buder  case,  supra,  the  court  held,  1.  c.  261,  that 
a Federal  Land  Bank  which  neither  received  deposits  nor 
cashed  checks  was  not  doing  a banking  business.  Ihe  Federal 
Land  Bank  only  made  loans  on  improved  farm  lands. 

The  case  of  State  ex  rel*  Hadley  v.  Bank,  157  Mo.  App. 
557,  was  one  in  which  a trust  company  was  attempting  to  en- 
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gag©  In  banking  business.  At  1,  c.  564  the  court,  in 
speaking  of  the  powers  of  the  trust  company  to  engage 
in  banking  business,  said* 


’’The  ninth  clause  of  section  1124, 
Revised  Statutes  1909,  authorises 
trust  companies  * to  buy  and  sell 
all  kinds  of  government,  state, 
municipal  and  other  bonds,  and  all 
kinds  of  negotiable  and  non-negoti- 
able  paper,  stocks,  and  other  in- 
vestment securities . * The  grant 
of  authority  to  buy  and  sell  stocks 
and  other  investment  securities  as 
commercial  commodities  carries  with 
it  neither  the  express  nor  implied 
authority  to  purchase  the  stock  of 
other  corporations  for  the  purpose 
of  controlling  their  management, 
(DeLavergne  Go,  v.  German  Savings 
Inst 4,  175  TJ « S,  40.)  Nor  to  use 
the  power  conferred  by  law  for  the 
purpose  of  indirectly  engaging  in 
business  activities  forbidden  to  the 
corporation  by  the  express  provisions 
of  the  statute.  The  act  of  the 
Bankers  Trust  Company  in  controlling 
the  management  of  the  Kansas  bank 
through  the  ownership  of  a large 
majority  of  the  stock  of  the  bank 
was  not  buying  and  selling  stocks 
within  the  meaning  of  the  statute, 
but  was  a clear  and  flagrant  evasion 
and  violation  of  the  law,  * * * * 


The  rule  on  the  power  to  do  certain  things  under  the 
authority  of  a banking  corporation  is  stated  in  Volume  7 
C,  J.,  page  585,  at  Section  213,  as  follows: 


"in  the  case  of  an  incorporated  bank, 
the  charter  is  a contract  an d furnishes 
the  measure  of  the  powers  of  the  corpora- 
tion, such  powers  being  limited  to  those 
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which  are  expires  sly  granted  by  the 
charter  and  such  incidental  powers 
as  are  essential  to  the  exercise  of 
those  expressly  granted.  A banking 
corporation  or  association  formed 
under  a general  banking  act  possesses 
authority  to  carry  on  the  business  of 
banking  only  in  the  manner  and  with 
the  powers  specified  in  such  act. 

"A  grant  of  some  banking  powers  to  a 
corporation  does  not  authorize  it  to 
exercise  other  banking  powers  not 
expressly  granted  or  necessary  to  the 
exercise  of  those  which  are  granted.” 


And,  In  the  same  Volume  (7  G,  J.)  at  page  590,  Section 
227,  the  authority  of  a banking  corporation  to  acquire 
stocks  of  other  corporations  is  stated  as  follows: 


”A«  a general  rule,  banks  are  denied 
the  power  to  purchase,  acquire,  or 
deal  in  the  stock  of  other  corpora- 
tions, except  where  such  stock  is 
acquired  for  a past  debt,  or  where 
the  power  is  given  by  special  enact- 
ment. -«•  * * * •k-  -a-  -v!-  -a-  -a-  *n 


% an  examination  of  the  Loan  and  Investment  Company 
Act,  which  is  found  in  Article  8 of  Chapter  33,  Sections 
5418  to  5425,  Inclusive,  it  will  be  seen  that  such  companies 
are  organised  and  operate  entirely  on  a different  plan  to 
that  of  the  banking  business  • The  Loan  and  -investment 
Companies  are  authorised  to  loan  money  and  to  sell  evidences 
or  certificates  of  indebtedness  and.  to  receive  from  pur- 
chasers security  therefor.  Further  examining  this  act  it 
will  be  seen  that  such  companies  are  not  authorised  to 
aecept  deposits,  in  fact.  Section  5424  of  the  act  prohibits 
such  companies  from  accepting  deposits  or  engaging  in  bank- 
ing business.  Clearly,  by  this  section  the  lawmakers  consider 
ed  that  the  loan  and  investment  business  was  entirely  a differ 
ant  business  to  that  of  banking.  These  Loan  and  Investment 
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Companies  are  not  under  the  supervision  and  jurisdiction 
of  the  Finance  Department.  If  hanks  were  permitted  to 
carry  on  the  business  authorized  by  the  Loan  and  Invest- 
ment Acts  then  the  depositors*  money  could  be  invested 
under  the  Loan  and  Investment  Act  without  any  protection 
from  the  Finance  Department . The  money  used  by  the  Loan 
and  Investment  Companies  to  carry  on  that  business  belongs 
to  the  stockholders  of  the  company,  while  if  the  banks 
were  authorized  to  carry  on  such  a business  they  could  use 
the  money  of  the  depositors#  We  do  not  think  that  the 
banks  either  by  egress ed  power  or  by  Implication  would  be 
authorized  to  assume  the  duties  of  the  Small  Loan  Act  and 
the  Loan  and  Investment  Act, 


CONCLUSION . 


From  the  foregoing,  it  is  the  opinion  of  this  Depart- 
ment: 


(a)  That  a state  bank  or  a national  bank  under  its 
general  powers  or  under  the  powers  granted  by  the  Constitu- 
tion, is  not  authorized  to  exercise  the.  powers  of  the  Small 
Loan  Act  and  the  Loan  and  Investment  Act  without  Incorpora t 
ing  under  said  acts. 

(b)  That  such  banks  should.  If  permitted.  Incorporate 
as  a separate  entity  to  operate  such  loan  and  investment 
companies . 


(c)  That  such  a bank  as  a corporation  shall  not  sub- 
scribe for  the  majority  stock  of  corporations  to  operate 
under  the  Small  Loan  Act  and  the  Loan  and  Investment  Act, 

tv 

X 

Respectfully  submitted,  X- 


\ 


\ 


TYRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED: 


VANE  C , THURLO 

(Acting)  Attorney-General 
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Mr.  R.  Holt 
Commissioner  of  finance 
Jefferson  City,  Mo. 


Pear  Mr,  Ilolt: 


Tills  in  reply  to  yours  of  rocent  date,  wherein  you 
request  an  opinion  from  this  department  on  the  following 
question  which  was  submitted  to  you  by  Mr.  Joseph  Boxerman 
of  St.  Loui3,  Missouri.  Mr.  Boxemian'  s statement  and  re- 
quest is  as  follows: 


"I  r ©present  a bank  which  has  under 
consideration  to  change  to  a Trust 
Company,  and  would  like  to  have  the 
Interpretation  of  your  department  of 
Section  5429  R.  S.  Mo.  1929,  Paragraph 
9,  which  provides  that  a Trust  Company 
shall  not  invest  or  keep  invested  in 
stock  of  any  private  corporation  an 
amount  in  excess  of  15p  of  the  capital 
and  surplus  fund  of  such  Trust  Company, 
but,  that  this  limitation  shall  not 
apply  among  other  things  to  tho  owner- 
ship by  such  Trust  Company  of  a part 
or  all  of  the  capital  stock  of  a 
corporation,  organized  under  the  laws 
of  this  State,  for  the  principal  pur- 
pose of  Issuing  debentures  or  loaning 
money  on  real  estate  or  dealing  in  or 
guaranteeing  the  payment  of  real 
estate  securities,  or  investing  in 
other  securities  in  which  Trust  Companies 
may  Invest  under  the  Chapter  pertaining 
to  Trust  Companies. 
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"Particularly,  I am  interested  to  know 
whether  a Trust  Company  can  own  a part 
or  all  of  the  capital  of  a loan^  company, 
organised  under  the  Loan  and  Investment 
Act*  I believe  that  the  Industrial  Loan 
Company  and  the  Industrial  Bank  and  Trust 
Company,  located  at  901  Washington  Avenue, 
this  City,  has  a somewhat  similar  arrange- 
ment to  which  I make  reference," 


The  answer  to  your  request  will  depend  on  the  statutes 
under  which  trust  companies  act  in  this  state.  Section  8024 
Article  3,  Chapter  39,  R,  S,  Mo,  1939,  states  the  powers  and 
purposes  of  trust  companies  organized  in  this  state* 

Subsection  1 of  this  section,  authorizes  such  companies 
to  receive  money  In  trust  and  to  pay  Interest  thereon. 

Subsection  2,  authorizes  them  to  receive  for  and  hold 
on  deposit  personal  property  for  safekeeping. 

Subsection  3,  authorizes  them  to  execute  trusts. 

Subsection  4,  authorizes  them  to  accept  and  hold,  by 
order,  judgment  or  decree  of  any  court  gifts,  grants, 
assignments,  transfers,  devises  or  bequests  and  to  execute 
trust  agreements* 

Subsection  5,  authorizes  them  to  execute  bonds. 

Subsection  6,  authorizes  them  to  act  as  agencies  and 
authorities  for  persons  or  corporations  in  the  management, 
or  control  of  real  or  personal  property. 

Subsection  7,  authorizes  them  to  act  as  fiscal  or 
transfer  agent  of  the  United  States,  or  any  state  or  sub- 
division thereof  to  receive  and  disburse  money,  to  transfer, 
register  and  countersign  certificates  of  stock,  etc,* 

Subsection  8,  authorizes  them  to  execute  trusts  for 
married  women  in  respect  totheir  separate  property,  and  to 
act  as  agent. 
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Subsection  9,  authorizes  them  to  act  as  executor  and 
trustee  under  a will,  or  as  administrator  with  or  without 
the  will  annexed,  of  the  estate  of  deceased,  persons,  or 
as  guardians  or  curators  of  disabled  persons. 

Subsection  10,  authorizes  them  to  discount  and  nego- 
tiate promissory  notes,  drafts,  etc;  to  buy  and  sell  coin 
and  bullion;  to  loan  money  on  real  estate  and  personal 
property;  to  execute  and  issue  its  notes;  to  pledge  its 
mortgages. on  real  estate  held  on  its  real  estate  subject 
to  certain  limitations. 

Subsection  11,  authorizes  them  to  buy,  invest  in  and 
sell  bonds,-  and  all  kinds  of  negotiable  paper  issued  by 
governmental  agencies. 

Subsection  12,  authorizes  them  to  accept  for  payment, 
at  future  dates,  drafts  drawn  upon  them  by  customers  and 
to  issue  letters  of  credit  subject  to  certain  limitations* 

Subsection  13,  authorizes  them  to  py.rclia.se  and  hold, 
for  the  purpose  of  becoming  members  of  federal  reserve 
banks,  so  much  of  the  capital  stock  thereof  as  will 
qualify  them  for  membership  in  such  bank. 

Subsection  14,  authorizes  them  to  purchase  and  hold 
real  estate  for  certain  purposes  therein  mentioned. 

Subsection  15,  authorizes  them  to  purchase  and  sub- 
scribe for  stock  in  the  Federal  Deposit  Insurance  Corpora- 
tion. 

Subsection  16,  provides  for  the  rights  and  liabili- 
ties of  such  trust  companies,  in  case  they  do  hold  stock 
in  a Federal  Deposit  Insurance  Corporation. 


We  have  particularly  3et  out  the  provisions  of  said 
Section  8024,  supra,  and  from  these  provisions  it  will  be 
seen  that  the  trust  company  does  not  have  authority  to 
invest  in  the  stock  of  a small  loan  company.  Section  8032 
of  Article  3 of  Chapter  39,  R.  S.  Uo,  1939,  sets  out  the 
restrictions,  on  loans,  purchases  of  securities  and 
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liabilities  to  trust  companies,  of  any  persons.  The  only 
portion  of  tills  section,  under  which  a trust  company  might 
make  the  investments  Inquired  about  in  your  request,  is 
set  out  in  Subsection  9 of  said  section.  This  reads  as 
follows: 


"Shall  not  invest  or  keep  invested  in 
the  stock  of  any  private  corporation 
an  amount  in  excess  of  fifteen  per 
centum  of  the  capital  and  surplus  fund 
of  such  trust  company;  nor  shall  it 
purcliase  or  continue  to  hold  stock  of 
another  bank  or  trust  company  if  by 
such  purcliase  or  continued  investment 
the  total  stock  of  such  other  bank  or 
trust  company  owned  and  held  by  it  as 
collateral  will  exceed  fifteen  per 
centum  of  the  stock  of  such  other  bank 
or  trust  company:  Provided,  however, 
that  this  limitation  shall’  not  apply 
to  the  ownership  of  the  capital  stock 
of  a safe  deposit  company,  the  vaults 
of  which  are  connected  with  or  adjacent 
to  an  office  of  such  trust  company, 
nor  to  the  ownership  by  such  trust 
company  or  its  .stockholders  of  a part 
or  all  of  the  capital  stock  of  one 
bank  organised  under  the  laws  of  the 
United  States  or  of  this  state;  nor 
to  the  ownership  of  a part  or  all  of 
the  capital  of  one  corporation, 
organised  under  the  lav/s  of  this  state, 
for  the  principal  purpose  of  receiving 
savings  deposits  or  issuing  debentures 
or  loaning  money  on  real  estate  or 
dealing  in  or  guaranteeing  the  payment 
of  real  estate  securities,  or  investing 
in  other  securities  in  which  trust 
companies  may  invest  under  this  chapter, 
nor  to  the  continued  ownership  of  stocks 
lawfully  acquired  prior  to  the  first  day 
of  January,  A.  D,  1915," 
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The  first  part  of  this  subdivision  prohibits  the 
trust  company  from  owning  stock  of  any  private  corporation 
in  excess  of  fifteen  (l6;i)  per  cent  of  the  capital  and 
surplus  fund  of  such  trust  company.  The  proviso  clause, 
at  the  end  of  Subsection  9 provides  that  the  limitation 
in  said  Subsection  9 shall  not  prevent  such  trust  company 
“from  investing  in  other  securities  in  which  trust 
companies  may  invest  under  this  chapter"  (Chapter  39), 

The  only  securities  which  trust  companies  may  Invest 
in  under  Chapter  39  are  those  mentioned  in  Section  8024, 
hereinbefore  cited,  and  in  Section  B032,  Reviewing  the 
provisions  of  Section  8032,  we  fail  to  find  where  a trust 
company  would  be  authorized  to  Invest  in  the  capital  stock 
of  a small  loan, • 

Yfe  refer  you  to  our  opinion,  dated  April  3rd,  on  the 
question  of  banks  ana  backing  and  small  loan  business.  In 
that  opinion  we  refer  to  the  Hadley  case  cited  in  157  Mo, 
App,  557.  That  was  a case  in  which  a trust  company  was 
attempting  to  engage  in  the  banicing  business.  At  1.  c, 

564  the  court,  in  speaking  of  the  powers »of  the  trust 
company  to  engage  in  banking  business,  saids 


"The  ninth  clause  of  section  1124, 
Revised  Statutes  1909,  authorizes 
trust  companies  * to  buy  and  sell 
all  kinds  of  government,  state, 
municipal  and  other  bonds,  and  all 
kinds  of  negotiable  and  non-negoti- 
able  paper,  stocks,  and  other  in- 
vestment securities, The  grant 
of  authority  to  buy  and  sell  stocks 
and  other  investment  securities  as 
commercial  commodities  carries  with 
it  neither  the  express  nor  implied 
authority  to  purchase  the  stock  of 
other  corporations  for  the  purpose 
of  controlling  their  management, 
(DeLavergne  Co.  v.  German  Savings 
Inst*,  175  U«  3.  40,)  Nor  to  use 
the  power  conferred  by  law  for  the 
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purpose  of  indirectly  engaging  in 
business  activities  forbidden  to  the 
corporation  by  the  express  provisions 
of  the  statute.  The  act  of  the 
Bankers  Trust  Company  In  controlling 
the  management  of  the  Kansas  bank 
through  the  ownership  of  a large 
majority  of  the  stock  of  the  bank 
was  not  buying  and  selling  stocks 
within  the  meaning  of  the  statute, 
but  was  a clear  and  flagrant  evasion 
and  violation  of  the  law,  » x" 


We  think  the  authorities  and  reasoning  used  In  the 
opinion,  dated  April  3rd,  are  applicable  here  and 
©specially  that  portion  of  the  opinion  appearing  on  page 
5,  6 and  7 thereof,  and  we  respectfully  refer  you  thereto. 
We  are  enclosing  a copy  of  the  opinion  of  April  3rd,  with 
this  opinion.  In  order  that  you  may  forward  a eopy  of  it 
to  the  attorney  who  made  the  request  for*  this  opinion. 


CONCLUSION 


From  the  foregoing, ' it  is  the  opinion  of  this  depart- 
ment that  trust  companies  are  not  authorized  to  invest  in 
and  own  any  part  of  the  capital  stock  of  a loan  company 
organized  -under  the  Loan  and  Investment  Act  of  this  state. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED { 


VANE  C,  THURLO 
(Acting)  Attorney-General 


TWBiLB 
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FINANCE-  DEPARTMENT: 
COOPERATIVE  COMPANIES: 
BOND: 


Concerns  issuing  coupon  "books  for 
trade  do  not  come  under  the  pro- 
visions of.  Section  5426,  R.  S.  Mo* 
1939. 


May  24,  1941 


Department  of  Finance 
State  of  Missouri 
Jefferson  City,  Missouri 


Attention:  Mr.  R.  W.  Holt,  Commissioner. 


Gentlemen; 


This  will  acknowledge  receipt  of  your  recent  com- 
munication enclosing  a copy  of  a letter  from  Mr.  Kenneth 
W.  Hood,.  Manager  of  Better  Business  Bureau  of  St,  Louis, 
Missouri,  requesting  an  opinion  as  follows: 


"A  local  concern  proposes  the 
following: 

Mfo  print  a booklet  containing 
coupons  good  fbr  a total  of  $5 
in  lieu  of  money  on  purchases. 

This  booklet  is  to  be  sold  by 
solicitors  for  $1.  The  $1  will 
be  kept  by  the  solicitors  as  a 
commission.  The  holder  of  a book 
who  makes  a purchase  will  use 
coupons  in  lieu  of  20^b  of  the  cash 
price,. 

"From  time  to  time  other  promoters 
get  out  booklets  with  coupons  good 
for  purchases  or  discounts  at 
various  business  Institutions. 

"We  are  wondering  If  thare  is  any 
way  In  which  you  can  f ohbe  a pro- 
moter of  this  type  to  deposit  a 
bond  with  the  State  to  protect  the 
holders  of  the  books.  In  many  in- 
stances holders  of  similar  books 
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have  discovered  that  some  of  the 
merchants  were  forced  to  discon- 
tinue the  offer  in  the  hook  be- 
cause of  hindrance  to  their 
regular  trade  or  because  they 
found  it  too  expensive. 

"Please  refer  to  Article  9,  Sec.- 
5426  of  the  Revised  Statutes 
1959.  This  act  requiring  co- 
operative companies  to  make 
•deposit  with  the  state  treasurer, 
contains  the  following  languages 

* tKHt  providing  for  the  payment 
of  moneys  or  the  granting  or 
giving  of  any  consideration, 
of  any  money  or  property, 
personal,  real  or  mixed,  greater 
in  value,  or  represented  to  be 
greater  in  value,  than  the 
amount  paid  in  upon  such  con- 
tracts or  agreements,  together 
with  the  acttxal  net  earnings 
accrued  and  accumulated  thereon; * 

"Can  this  language  be  construed  to 
cover  the  situation  outlined  above?" 


Section  5426  R.  S,  Mo,  1939,  reads  as  follows j 


"Any  person,  copartnership,  association, 
organization  or  corporation  which  is  now 
engaged  in  or  shall  hereafter  engage  in 
issuing  contracts  or  agreements,  whether 
in  the  nature  of  a bond,  debenture, 
certificate  or  otherwise,  providing  for 
the  redemption,  or  the  fulfilling  of 
such  contracts  or  agreements  by  the 
accumulation  of  a fund  or  funds  from  the 
contributions  made  by  the  subscribers  to, 
or  the  holders  of  such  contracts  or 
agreements;  or  providing  for  the  matur-  ' 
ing  or  fulfilling  of  such  contracts  or 
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agreements  In  the  order  of  their  issue 
or  in  some  other  fixed  or  arbitrarily 
determined  order  or  manner;  or  provid- 
ing for  the  payment  of  moneys  or  the 
granting  or  giving  of  any  consideration, 
of  any  money  or  property,  personal, 
real  or  mixed,  greater  in  value,  or 
represented  to  be  greater  in  value, 
than  the  amount  paid  in  upon  such  con- 
tracts or  agreements,  together  with  the 
actual  net  earnings  accrued  and  accumu- 
lated thereon;  or  providing  for  the  loan- 
ing of  the  funds  contributed  by  the  sub- 
scribers to  or  the  holders  of  such 
contracts  or  agreements  to  such  subscrib- 
ers or  holders  in  any  fixed  or  arbitrarily 
determined  order  or  manner;  or  for  the 
making  of  loans  or  advances  from  such 
funds  to  or  for  such  subscribers  or 
holders  to  be  repaid  in  installments; 
except  such  persons,  copartnerships, 
associations,  organizations  or  corpora- 
tions as  are  organized  or  doing  business 
under  the  statutes  now  in  existence  or 
which  hereafter  may  be  enacted  as  ex- 
cepted in  section  5435  of  this  article, 
shall,  and  the  same  are  required,  for 
the  protection  of  the  subscribers  to, 
or  the  holders' of  its  contracts  or  agree- 
ments, to  deposit  with  the  state  treasurer 
in  cash.  United  States  bonds,  or  bonds  of 
any  county,  or  municipal  township,  or 
such  parts  of  each  of  the  above  mentioned 
securities  so  that  the  whole  deposit  shall 
be  equal  in  cash- value  to  the  sum  of 
twenty-five  thousand  dollars,  and  when- 
ever the  liability  of  such  contracts 
agreements,  as  hereinafter  determined, 
shall  exceed  the  amount  of  such  deposit, 
there  shall  be  made  an  additional  deposit 
on  the  first  days  of  January  and  July  of 
each  year,  in  a sum  sufficient  to  cover 
the  excess  liabilities  accrued  during  the 
last  preceding  six  months;  and  provided 
further,  that  no  part  of  such  original 
deposit  of  twenty- five  thousand  dollars 
shall  be  derived  from  or  consist  of  any 
funds  contributed  by  the  subscribers  to, 
or  the  holders  of,  any  such  contracts  or 
agreements*" 
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This  provision  is  applicable  to  cooperative  companies 
and  comes  under  Article  9,  R,  S,  Mo,  1939,  which  deals 
exclusively  with  cooperative  companies.  Therefore,  it  is 
necessary  to  determine  what  a cooperative  company  is  before 
we  can  determine  if  Section  5426,  supra,  is  applicable  in 
the  instant  case, 

Webster’s  Rev;  International  Dictionary  defines 
"cooperative*'  as  follows* 


"A  store  established  by  a consumers’ 
cooperative  system,  where  the  members 
make  their  purchases  and  share  in  the 
profits  and  losses," 


In  State  ex  rel.  Cantley,  State  Commissioner  of  Finance 
v,  Meyer  Tailoring  Co,,  25  S.  W,  (2d)  98,  1,  c,  99,  100,  the 
court  held  that  the  tailoring  company,  the  defendant  in  this 
case,  was  operating  as  a cooperative  company  and  had  failed 
to  comply  with  the  law  regulating  such  cooperative  companies 
and  in  so  holding  the  court  said* 


"The  affirmative  allegations  of  the 
petition  are  that  the  respondent 
has  engaged  in  the  issue  of  more 
than  3,000  contracts  providing  for 
the  fulfilling  of  same  from  the 
accumulation  of  funds,  the  maturing 
of  contracts  iri  an  arbitrarily 
determined  manner,  and  a considera- 
tion in  personal  property  greater 
in  value  than  the  amount  paid  in 
upon,  said  contracts,  together  -with 
the  net  earnings  accumulated  thereon, 
These  acts  and  others  set  forth  at 
more  detail  in  the  petition  are 
sufficient  to  bring  the  respondent 
within  the  regulator  provisions 
of  the  Co-operative  Companies  Act, 
Sec,  10237,  R,  S,  1919,  # * -;«•  *•» 


However,  in  that  case  people  were  making  a specified 
number  of  monthly  payments  and  from  such  accumulations  of 
these  payments  and  funds  often  times  their  contracts  would 
mature  before  all  such  payments  were  made.  All  suits 
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were  purchased  at  less  than  same  could  be  purchased  else- 
where. It  can  be  seen  from  the  above  statement  of  facts 
that  this  defendant  was  operating  a cooperative  company 
as  provided  in  Section  6426,  supra. 

The  fundamental  principle  of  a cooperative  company 
is  for  the  subscriber  to  receive  some  benefit  from  an 
accumulation  of  money  paid  into  the  company  by  themselves, 
we  fall  to  see  wherein  such  a concern  issuing  these  books 
which  may  be  used  as  20 70  of  the  total  price  of  each 
purchase  would  come  within  the  purview  of  Section  5426 
R.  S,  Mo.  1939. 

Therefore,  the  opinion  of  this  department  is  that 
Section  5426,  supra,  is  not  applicable  in  this  case,  but 
only  applies  to  cooperative  agencies  or  companies. 


Respectfully  submitted. 


* 

AUBREY  R,  llAEMETT,  Jr, 
Assistant  Attorney-General 


APPROVED: 


Vane  c.  thurlo 

(Acting)  Attorney-General 


ARHjLB 


\ 


JUDGMENTS:  Section  3228,  R.  s.  1939,  authoriz.es  payment 
INTEREST:  of  interest  on  judgments. 


June  13,  1941 


filed 


hr.  Vi*  A.  Holloway 
Chief  Clerk 
State  Auditor’s  Office 
Jefferson  City,  Missouri 


Dear  Mr,  Holloways 


y.o  aro  in  receipt  of  your  request  for  an 
opinion  under  date  of  June  loth,  wherein  you  state  as 
f ollows : 


"Vie  are  in  receipt  of  a requisi- 
tion from  the  Missouri  htato  High- 
way Department  requesting  payment 
to  James  R.  Hancock  in  the  amount 
of  <*>14,820.25.  This  requisition  is 
supported  'by  a judgment  certified 
by  the  Clerk  of  the  Circuit  Court 
of  Osage  County.  However,  the 
requisition  includes  a request  for 
the  payment  of  interest  in  the  amount 
of  Dl ,679.60  which  makes  the  total 
of  the  request  in  the  requisition 
^16,499*65,  whereas  the  judgment  as 
rendered  by  the  Court  recites  the 
sura  of  820.05  ’together  with  his 
costs’  and  does  not  make  any  pro- 
vision for  interest, 

"We  would  like  to  have  your  opinion 
concerning  the  payment  of  this 
interest." 
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• r . Vi.  A.  Uolloway 


33  0.  J.,  pp.  213-214,  in  discussing  the  question 
of  whether  judgments  bear  interest,  states  thati 

"While  there  is  some  authority  to 
the  contrary  it  is  stated  in  most 
decisions  that  judgments  do  not 
bear  interest  as  a matter  of  legal 
right,  or  by  the  common  law,  so 
that  interest  may  be  collected  by 
an  execution  thereon;  * * # 


but  that, 

"At  the  present  time,  by  force  of 
statute  in  most  jurisdictions, 
interest  on  judgments  as  a matter 
of  right  is  allowed,  and-  may  be 
collected  on  execution." 

And  further,  on  page  1204,  we  find  the  following  statements 

* 

"oy  statute,  judgments  now  bear 
interest,  although  no  provision 
i or  interest  thereon  is  made  in 
the  judgment." 

Section  522Q,  ii.  S.  Mo.  1939,  provides  for  interest 
on  judgments: 

"Interest  shall  be  allowed  on  all 
money  due  upon  any  judgment  or 
order  of  any  court,  from  the  day 
of  rendering  the  same  until  satis- 
faction be  made  by  payment,  accord 
or  sale  of  property;  all  such  judg- 
ments and  orders  for  money  upon  con- 
tracts bearing  more  than  six  per 
cent  Interest  shall  bear  the  same 
interest  borne  by  such  contracts, 
and  all  other  judgments  and  orders 
for  money  shall  bear  six  per  cent 
per  annum  until  satisfaction  made, 
as  aforesaid." 

♦ 

In  the  case  of  The  State  v.  Vogel,  14  Mo.-  App.  187, 

1.  c.  189-190,  the  court,  in  referring  to  the  above  statute,  said: 
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Mr.  W.  A.  Holloway 


"In  order  that  the  judgment  should 
bear  interest,  it  was  not  necessary 
that  the  court  delivering  the  judgment 
should  say  so  and  make  this  statement 
a part  of  the  judgment,  because  the 
statute  expressly  provides  that  every 
judgment  shall  bear  interest." 

Among  the  more  recent  decisions  construing  Section 
3228,  supra,  is  the  case  of  State  v.  City  of  St,  Louis, 

115  S.  Vu  (2d)  513,  1,  c,  515,  wherein  the  St,  Louis  Court 
of  Appeals  said* 

"Indeed  the  fact  is  that  even  were 
the  charter  silent  with  respect  to 
the  allowance  of  interest,  the  judg- 
ment in  such  a case  would  neverthe- 
less bear  interest  in  view  of  the 
fact  that  it  is  in  all  respects  a 
final  judgment  as  that  term  is  used 
In  statutes  requiring  interest  to  be 
paid  on  judgments,  and  therefore  with- 
in the  application  of  the  general 
statute,  section  2841,  R.  S,  Mo,  19!©  , 

Mo,  St,  Ann,  3oc.  2841,  p,  4628,  which 
provides  that  'interest  shall  be 
allowed  on  all  money  due  upon  any 
judgment  or  order  of  any  court,  from 
the  day  of  rendering  the  same  until 
satisfaction  be  made  by  payment, 
accord  or  sale  of  property,'  Plum 
v.  City  of  Kansas,  101  Mo.  525,  14 
S,  W.  657,  10  L,  R«  A.  371;  Martin 
v.  City  of  St,  Louis,  139  Mo.  246, 

41  S.  W.  231." 

And  in  discussing  the  theory  upon  which  interest 
is  allowed,  the  court  said  (1.  c,  515): 

"The  made r lying  theory  upon  which 
interest  is  allowed  on  money  judg- 
ments Is  that  from  the  moment  of  the 
entry  of  the  judgment  the  amount 
thereof  is  due  from  the  judgment  debtor 
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with  the  necessary  consequence  that 
the  latter  la  thereafter  in  ^default 
until  the  judgment  la  satisfied,  and 
is  thei*dbre  required  to  pay  interest 
on  his  debt  as  compensation  for  his 
further  retention  and  use  of  the 
judgment  creditor's  money,  # " 

For  further  authority  as  to  the  right  to  collect 
interest  on  judgments  by  virtue  of  Section  3228,  supra,  see 
the  case  of  City  of  St,  Louis  v,  Center  Commission  Co,,  124 
S.  W.  (2d)  (no.  Sup.)  1180,  1,  c,  1182;  fridges  Asphalt  Co, 
v,  Jacobsraeyer,  142  S.  Vi.  (2d)  (Mo.  Sup.)  641,  1.  c.  644. 


From  the  foregoing  we  are  of  the  opinion  that  it 
is  not  necessary  that  the  judgment  expressly  state  that  it 
bears  interest  for  the  reason  that  Section  3228,  R,  3,  Ho* 
1939,  allows  interest  on  judgments  as  a matter  of  right. 


Respectfully  submitted. 


MAX  VYASSERMAN 

Assistant  Attorney-General 


APPROVED: 


VANE  C,  THUKLO 
( Acting ) At torney- General 


MW:  EG 
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COUNTY  BUDGET  ACT:  Warrants  should  not  be  issued  in  excess 

of  the  estimate  of  budget;  warrants  issued 
in  excess  of  the  anticipated  revenue  are 
illegal  and  void. 


July  21,  1941 


Hon.  W.  H.  Holmes 
Prosecuting  Attorney 
Vienna,  Missouri 


Dear  Mr . Holmes: 


J 

n 


FILED 

4/ 


This  deportment  is  in  receipt  of  your  letter  of 
July  12th,  1941,  wherein  you  make  the  following 
request; 


”Our  County  treasurer  wants  an  opinion 
from  your  office  on  the  following 
situation:  He  has  paid  when  he  had 
the  fhnds  on  hand,  and  protested 
warrants  when  he  did  not  hare  funds 
available,  on  classes  four  and  five 
for  the  year  1940,  until  the  full 
amount  of  anticipated  revenue  has 
been  taken  up.  Other  parties  now 
present  warrants  on  these  two  classes 
and  issued  by  the  County  Court  for  the 
year  1940  in  excess  of  the  budget  esti- 
mate. The  holders  of  the  warrants 
insist  on  them  being  protested  on  the 
back  thereof  by  the  County  treasurer  so 
that  they  would  be  interest  bearing, 

HSection  13801  R.  S.  1939  covers  the 
entering  of  warrante  and  13833  the 
protest  thereof,  while  Section  10917 
places  an  apparent  liability  on  County 
Officers  issuing  or  paying  warrants 
contrary  to  the  provisions  of  the  County 
budget  law. 

nPlease  favor  me  with  an  opinion  in  order 
that  the  County  Treasurer  may  know  what 
his  Cities  and  liabilities  are  in  this 
connection,  and  oblige.” 


/ 
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The  question  which  you  present  involves  the  authority 
of  the  county  court  to  issue  warrants  in  excess  of  the 
anticipated  revenue  and  of  the  budget  estimate  as  approved 
by  the  county  court,  and  the  validity  of  the  warrants  now 
in  the  hands  of  the  parties.  In  the  first  instance. 
Article  X,  Section  12  of  the  Constitution  of  Missouri  1b 
a direct  prohibition  against,  in  effect,  spending  more 
money  than  received  by  the  county,  or  can  be  reasonably 
and  honestly  anticipated  as  revenue.  The  first  sentence 
of  said  section  being  as  follows* 


ttNo  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the 
consent  of  two-thirds  of  the  voters 

thereof  * * -*  * * -*  ■»  -*  # * * ;s-.n 

* 


The  County  budget  act,  passed  by  the  Legislature  in 
1933,  now  Sections  10910  to  10935,  R.  S.  Mo.  1939,  inclu- 
sive, placed  counties  more  or  less  on  a cash  basis  in  that 
the  anticipated  revenue  for  a current  year  must  be  classi- 
fied in  five  main  classes  and  based  on  a budget  approved 
by  the  county  court  with  a strict  injunction  to  all  parties 
participating  in  the  paying  out  of  funds  to  sacredly  pre- 
serve priorities. 

In  Section  10917  R,  S.  Mo.  1939  the  last  paragraph  Is 
known  as  the  penalty  provision  and  subjects  any  official 
participating  in  the  Issuance  or  payment  of  a warrant  con- 
trary to  the  budget  act  to  a suit  on  his  official  bond.  It 
further  contains  the  provision  that  any  warrant  Issued 
contrary  to  the  provisions  of  the  act  shall  be  void  and  of 
no  binding  force  or  effect.  There  is  a further  provision 
in  the  act  to  the  effect  that  the  amount  budgeted  shall  not 
exceed  ninety  per  cent  of  the  anticipated  revenue. 

In  view  of  the  provisions  of  the  statute  it  is  our 
opinion  that  the  action  of  the  county  court,  or  any  other 
officer  participating  in  the  issuance  of  warrants  in  excess 
of  the  anticipated  revenue  for  1940  and  of  the  budget  esti- 
mate, is  void  and  of  no  binding  effect. 
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As  to  the  holders  of  the  warrants,  we  refer  you  to 
the  decision  of  State  ex  rel.  National  Bank  v,  Johnson, 

162  Mo*  621,  1,  c.  630,  631,  as  to  the  manner  in  Which 
the  warrants  should  be  paid  provided  they  were  valid.  In 
the  decision  of  Book  v.  Earl,  87  Mo,  246,  and  referred  to 
in  the  decision  of  Andrew  County  ex  rel,  v,  Schell,  135 
Mo,  31,  1,  c*  38,  the  holding  is  to  the  effect  that  warrants 
are  valid  when  issued  within  the  anticipated  revenue  but 
invalid  when  in  excess  of  it. 

We  think  it  needless  to  cite  further  authorities  in 
view  of  the  plain  provisions  of  Article  X,  Section  12  of 
the  Constitution,  which  prohibits  a county  from  exceeding 
its  anticipated  revenue. 

We  therefore  hold  that  the  warrants  in  question  which 
were  Issued  in  excess  of  the  anticipated  revenue  for  the 
year  1940  are  illegal  and  void. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General 


APPROVED: 


VANS'  6 . .THUktO 
(Acting)  Attorney-General 
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CIRCUIT  CLERKS!  Compensation  of  deputy  circuit  clerks 

is  fixed  by  circuit  court,  and  county 
court  may  not  alter. 


August  25,  1941 


Honorable  Andrew  Howard 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 


Dear  Sir! 


Re  are  in  receipt  of  your  request  for  an  opinion 
dated  February  12,  1941,  which  is  as  follows: 


"On  December  17,  1940,  you  rendered  an 
opinion  over  the  signatures  of  Hon. 

W.  J,  Burke  and  Hon.  Covell  R.  Hewitt 
to  the  Hon,  Tom  R,  Moore,  Judge  of  the 
31st.  Judicial  District,  in  regard  to 
the  appointment  and  compensation  of 
deputy  circuit  clerks  in  Christian 
County,  Missouri. 

"The  Christian  County  Court  in  balanc- 
ing the  budget  made  an  order  reducing 
the  salary  of  the  deputy  circuit  clerks 
from  one  hundred  dollars  to  ninety  dollars 
a month  without  any  objection  on  the  part 
of  the  Circuit  Judge  and  also  without  the 
Circuit  Judge  making  any  written  recom- 
mendation on  it  or  changing  the  order 
appointing  the  deputy  clerks.  I am 
enclosing  a certified  copy  of  the 
County  Court’s  order  and  also  a certi- 
fied copy  of  the  appointment  of  the 
deputies . 

"The  deputies  question  the  authority  of 
the  County  Court  to  reduce  their  salaries 
In  such  a manner  under  the  circumstances 
and  In  view  of  the  provisions  of  Section 
18  of  the  1933  Budget  Law. 
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"The'  County  Court  takes  the  position 
that1 they  do  have  this  authority  under 
Section  8 of  the  1933  Budget  Law  and 
the  opinion  that  you  gave  Hon.  Tom  R. 

Moore  on  the  matter. 

"We  would  very  much  appreciate  your 
opinion  as  to  whether  or  not  the 
Christian  County  Court  acted  within 
its  authority  in  reducing  the  salaries 
of  the  deputies  in  the  manner  above 
stated.” 

Submitted  with  the  request  are  certified  copies  of 
the  order  of  the  circuit  clerk  appointing  a deputy,  the 
order  fixing  the  salary  and  a certified  copy  of  the  order 
of  the  county  court  made  at  the  Febrary  Term,  1941,  pur- 
porting to  reduce  the  salary  of  the  deputy  circuit  clerks 
from  §100.00  per  month  to  §90.00  per  month. 

Section  13434,  Revised  Statutes  of  Missouri,  1939, 
provides  for  the  appointment  of  deputy  circuit  clerks  and 
their  compensation  as  follows: 


"Every  clerk  of  a circuit  court  shall 
be  entitled  to  such  number  of  deputies 
and  assistants  to  be  appointed  by  such 
official,  with  the  approval  of  the  judge 
or  judges  of  the  circuit  courts,  as  such 
judge  or  judges  shall  deem  necessary  for 
the  prompt  and  proper  discharge  of  the 
•duties  of  his  office.  The  judge  or 
judges  of  the  circuit  court  in  its  order 
permitting  the  clerk  to  appoint  deputies 
or  assistants,  shall  fix  the  compensation 
of  such  deputies  or  assistants  which  said 
order  shall  designate  the  period  of  time 
such  deputies  or  assistants  may  be  employ- 
ed. Every  such  order  shall  be  entered 
of  record,  and  a certified  copy  thereof 
shall  be  filed  in  the  office  of  the 
county  clerk.  The  clerk  of  the  circuit 
court  may  at  any  time,  discharge  any 
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deputy  or  assistant,  and  may  regulate 
the  time  of  his  or  her  employment,  and 
the  circuit  court  may,  at  any  time, 
modify  or  rescind  its  order  permitting 
an  appointment  to  be  made*” 


This  section  was  enacted  by  the  59th  CJeneral  Assembly 
in  Laws  of  1957,  at  page  446,  and  was  a reenactment  of 
Section  11812,  Revised  Statutes  of  Missouri,  1929,  The 
1929  statute  was  emended  in  Laws  of  1933,  at  page  369, 
which  amendment  provided  that  deputy  circuit  clerks  were 
appointed  by  the  circuit  clerk  with  the  approval  of  the 
county  court,  and  they  fixed  the  compensation. 

While  the  1933  amendment  was  in  existence,  a question 
as  to  its  proper  interpretation  arose  in  St.  Louis  County, 
and  was  subsequently  decided  by  the  St,  Louis  Court  of  Appeals 
in  State  ex  rel.  Hill  v.  Thatcher,  94  S.  W.  (2d)  1053.  The 
court  pointed  out  the  change  made  by  the  Legislature  and 
its  effect  in  the  following  language,  1.  c,  1056* 


wIn  this  connection  we  call  attention  to 
the  £pct  that  when  the  Legislature  in  1933 
repealed  the  ther\  existing  section  11812, 
Rev,  St,  of  Mo,  1929  (Mo.  St*  Anri,,  sec, 
11812,  p,  7031),  and  enacted  a new  section 
of  the  statute  under  the  same  number,  a 
comparison  of  thq,;new  with  the  old  section 
will  disclose  thut^the  only  change  accom- 
plished was  to  take  the  approval  of  the 
selection  of  deputies  and  assistants  of 
the  clerk  of  the  elreuit  court  and  the 
fixing  of  the  compensation  of  such  depu- 
ties and  assistant  clerks  from  the  circuit 
court  and  place  it  in  the  hands  of  the 
county  court,” 


This  case  was,  of  course,  decided  prior  to  the  enactment 
in  1937  of  the  section  above  quoted,  and  it  restores  the 
former  authority  of  the  circuit  court  to  approve  the  selec- 
tion of  deputy  circuit  clerks  and  to  fix  their  compensation. 
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The  census  figures  for  the  1940  decennial  census 
are  not  Immediately  available,  but  the  1930  census  dis- 
closes that  Christian  County  had  a population  at  that  time 
of  13,169,  and  we  may  safely  assume  that  the  present 
population  is  less  than  50,000,  which  bring  it  within 
the  operation  of  Sections  10910  to  10917,  inclusive  of 
the  Revised  Statutes  of  Missouri,  1939,  which  are  a 
portion  of  the  "County  Budget  Act,"  We  will  not  set  out 
these  sections  of  the  Budget  Law  in  full  because  both 
yourself  and  the  court  are  familiar  with  them,  and  they 
are  readily  available  to  you. 

We  think  the  precise  question  here  presented  was 
decided  by  the  Missouri  Supreme  Court  in  Gill  v.  Buchanan 
County,  142  S.  W.  2d  665,  In  that  case,  a county  judge 
in  Buchanan  County  brought  suit  to  recover  a portion  of 
his  salary,  and  the  county  presented  the  defense  that 
there  was  not  a sufficient  amount  provided  in  the  budget 
to  pay  the  additional  salary  which  the  plaintiff  claimed. 
We  find  the  following  in  the  opinion  of  the  court,  1.  c. 
668 ; 


"The  action  of  the  Legislature  in  fixing 
salaries  of  county  officers  is  in  effect 
a direction  to  the  county  court  to  include 
the  necessary  amounts  in  the  budget.  Such 
statutes  are  not  in  conflict  with  the 
County  Budget  Law  but  must  be  read  and 
considered  with  it  in  construing  it.  They 
amount  to  a mandate  to  the  County  Court 
to  budget  such  amounts.  Surely  no  mere 
failure  to  recognize  in  the  budget  this 
annual  obligation  of  the  county  to  pay 
such  salaries  could  set  aside  this  legis- 
lative mandate  and  prevent  the  creation 
of  this  obligation  imposed  by  proper 
authority.  Certainly  such  obligations 
imposed  by  the  Legislature  were  intended 
to  have  priority  over  other  items  as  to 
which  the  county  court  had  discretion 
to  determine  whether  or  not  obligations 
concerning  them  should  be  incurred. 

They  must  be  considered  to  be  in  the 
budget  every  year  because  the  Legislature 
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has  put  them  in  and  only  the  Legislature 
can  take  them  out  or  take  out  any  part 
of  these  amounts.  This  court  has  held 
that  the  purpose  of  the  County  Budget 
Law  was  'to  compel  ■»  # * county  courts 
to  comply  with  the  constitutional  pro- 
vision, section  12,  art.  10'  by  provid- 
ing 'ways  and  means  for  a county  to 
record  the  obligations  incurred  and 
thereby  enable  It  to  keep  the  expendi- 
tures within  the  income. * Traub  vt 
Buchanan  County,  541  Mo.  727,  108  S.  W. 

2d  340,  342. 

nTo  properly  accomplish  that  purpose, 
mandatory  obligations  imposed  by  the 
Legislature  and  other  essential  charges 
should  be  first  budgeted,  and.  then  any 
balance  may  be  appropriated  for  other 
purposes  as  to  which  there  is  discretionary 
power.  Failure  to  budget  funds  for  the 
full  amount  of  salaries  due  officers  of 
the  county , under  the  applicable  law. 
which  the  county  court  must  obey,  cannot 
bar  the  right  to  be  paid  the  balance. 
Instead,  it  must  be  the  discretionary 
obligations  Incurred  for  other  purposes 
which  are  invalid,  rather  than  the  man- 
datory obligation  imposed  by  the  same 
authority  which  imposed  the  budget  re- 
quirements. We,  therefore , hold  that 
a county  court ' s failure  to  budget  the 
proper  amounts  necessary  to  pay  in  full 
all  county  officers'  salaries  fixed  by 
the  Legislature,  does  not  affect  the 
county ' s obllgat ion  to  pay  them." 

( italics  ours)  r 


While  Buchanan  County  has  a population  of  more  than 
50,000,  the  duties  of  the  county  court  under  Section  10917 
to  revise  and  amend  the  estimates  in  counties  of  less  than 
50,000  are  the  same  as  the  powers  vested  in  the  county  court 
in  Section  10927,  Revised  Statutes  of  Missouri,  1939,  which 
applies  to  counties  of  more  than  50,000.  Since  the  salary 
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of  a deputy  circuit  clerk  is  fixed  by  the  circuit  court 
under  authority  of  the  statutes  and  the  county  court  has 
no  statutory  authority  to  alter  the  salaries  when  fixed, 
it  must  be  considered  that  the  salary  of  deputy  circuit 
clerks  is  fixed  by  the  Legislature,  and  the  above  case  is 
directly  applicable. 

Furthermore,  the  statutes  make  provision  for  the 
method  of  procedure  when  sufficient  funds  are  not  available 
for  the  payment  of  the  salaries  of  the  county  officers. 
Section  10912,  Revised  Statutes  of  Missouri,  1939,  io  in 
part  as  follows i 


” * * * If  for  any  year  there  should 
not  be  sufficient  funds  for  the  county 
court  to  pay  all  the  approved  estimates 
under  class  4,  after  having  provided 
for  the  prior  classes,  the  county  court 
shall  apportion  and  appropriate  to  each 
office  the  available  funds  on  hand  and 
anticipated,  in  the  proportion  that  the 
approved  estimate  of  each  office  bears 
to  the  total  approved  estimate  for 
class  4.” 


Thia  section  provides  that  if  insufficient  funds  are 
available  to  pay  each  qounty  office  in  full  for  all  salaries 
and  supplies,  the  available  funds  must  be  apportioned  to 
each  office,  and  certainly  the  order  of  the  county  court, 
a certified  copy  of  which  accompanies  your  request,  does 
not  purport  to  follow  this  statutory  mandate.  We  do  not 
say  that  if  the  above  statute  had  been  followed  that  any 
officer  whose  annual  salary  is  fixed  could  not  recover  his 
full  salary  from  the  county  by  appropriate  action  since 
that  question  is  not  here  presented. 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  conclusion  of 
this  department  that  the  order  of  the  county  court  of 
Christian  County,  made  on  the  8th  day  of  February,  1941, 
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which  purported  to  reduce  the  salaries  of  two  deputy 
circuit  clerks  from  $100,00  per  month  to  $90,00  per 
month  each,  is  void,  and  that  the  circuit  court  has 
the  sole  power  to  fix  the  compensation  of  deputies  I to 
the  circuit  clerk  in  Christian  County,  1 


Respectfully  submitted. 


ROBERT  L.  HfDER 
Assistant  Attorney  General 


APPROVED : 


VARE  C,  TflURlO 

(Acting)  Attorney  General 


RLIi:  VC 


TAXATION:  Surplus  from  general  county  and  state  tax  sales  should 

be  paid  to  party  or  parties  having  the  title  or  interest 
in  and  to  the  realty  sold. 


November  18,  1941 


Mr.  y.  a.  nollo way 
Chief  Clerk 
State  Auditor's  Office 
Jefferson  City,  Mo. 

Dear  Mr.  Holloway : 


This  is  an  acknowledgement  of  your  request  for  an 
opinion  relating  to  the  Jones-Munger  Law,  on  November  14, 
1941,  wherein  you  enclosed  a request  from  Mr.  Ben  ...  Ocllu* 
County  Treasurer  of  Grundy  County,  which  is  as  f ol.o  ts . 


"vie  had  several  properties  located  in  the  City  of 
Trenton  that  were  being  offered  for  a third  time 
Pt  our  recent  sole;  some  of  these  properties^ 
brought  more  than  the  amount  of  taxes,  penalties 
and  costs  thereby  creating  an  overplus. 


"The  City  was  also  offering  these  properties  in 
the  City  sale  which  was  held  immediately  after  ^ 
ours  but  received  no  bids  on  the  ones  we  had  solo. 
I am  under  the  Impression  that  the  City  would  have 
prior  claim  on  this  over-plus  up  to  the  .amount 
of  their  taxes  before  the  owner  or  any  other 
claimant  would  be  entitled  to  any  part  of  it. 


" would  you  please  advise  me  whether  or*  not  this 
assumption  is  correct.” 

Dection  11109  H. S.  Mo.  1939  is  as  follows. 


"The  taxes  due  and  unpaid  on  any  real  estate  which 
has  heretofore  been  returned  delinquent,  and  wnic  l 
has  not  been  forfeited  to  the  state,  end  the  taxes 
due  and  unpaid  on  any  real  estate  which  has  been 
forfeited  to  the  state  for  the  nonpayment  of 
such  taxes,  shall  be  deemed  and  held  to  be  back 
taxes,  and  the  lien  heretofore  created  in  favor 
of  the  state  of  Missouri  is  hereby  retained  on 
on  each  such  tracts  and  lots  of  real  estate  to  the 
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amount  of  the  taxes  due  thereon,  and  also  the  In- 
terest and  costs  accruing  under  this  chapter.1* 

The  lien  for  county  and  state  taxes  is  a paramount  lien 
Little  River  Dr.  best  v.  Sheppard  7 S,  W.  (£&)  1013.  Dyer  v 
Harper  77  S.  Vi . (2d)  106. 

Section  11130  thereunder,  is  in  part  as  follows: 

"Whenever  any  lands  have  been  or  shall  hereafter 
be  offered  for  sale  for  delinquent  taxes,  interest, 
penalty  and  costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years  and  no  per- 
son shall  have  bid  therefor  a sum  equal  to  the  de- 
linquent taxes  thereon.  Interest , penalty  and  costs 
provided  by  law,  then  such  county  collector  shall 
at  the  next  regular  tax  sole  of  lands  for  delinq- 
uent taxes,  sell  same  to  the  highest  bidder,  end 
there  shall  be  no  oeriod  of  redemption  from  such 
sales.  No  certificate  of  purchase  shall  issue  as 
to  such  sales  but  the  ourehases  at  such  sales  shall 
be  entitled  to  the  immediate  issuance  and  delivery 
of  a collector’s  deed.  * * #M 

In  the  care  of  Jaicks  v.  Oppenhe Inter  264  Mo.  693,  698, 

the  court  held: 

a 

"As  a prelude  to  what  we  shall  say  in  this  case, 
and  because  we  concur  in  the  conclusion  of  the 
Kansas  City  Court  of  Appeals  as  to  the  relative 
priority  of  the  liens  of  tax  bills  for  special 
assessments  for  public  work  In  cities  and  towns,  we 
herein  copy  the  discussion  of  the  Kansas  City  Court 
of  Appeals,  speaking  through  Judge  Trimble: 

"♦With  regard  to  all  ordinary  liens  arising  out  of 
private  contract  and  not  Imposed  solely  by  govern- 
mental power,  priority  In  time  creates  priority  in 
force  and  effect,  the  first  in  order  of  time  being, 
prima  facie,  superior  to  those  of  a later  date. 

But  the  priority  of  tpe  liens  pf  general  taxes  is 
in  the  reverse  of  this  order,  the  last  is  first 
and  the,  first  la  st.  (2  Cooley  on  Taxation  ( 8Ed . ) 

87 fe;  Anderson  v.  Rider,  46  Cal.  134;  Styles  v. 

Davie,  22  Wis.  225;  Mass  y.  Smith,  34  Minn.  304.) 

This  rule  is  well  settled  and  1e  not  disputed.  ’ * 
(underscoring  ours. ) 

Therefore,  general  taxes,  constituting  a prior  lien  to 
other  taxes  oh  real  estate  and  the  last  year  thereof  being 
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prior  to  other  years,  a forclosure  of  the  general  tax  lien 
under  such  third  sale  for  particular  years  would  fordo se 
the  rights  of  junior  lienors  against  the  res,  not  only  for 
such  particular  years,  but  for  all  former  years. 

Section  11132  thereunder  Is  In  cart  as  follows! 

" Where  such  sale  is  made,  the  purchaser  at  such 
sale  shall  immediately  pay  the  amount  of  his  bid 
to  the  collector,  who  shall  say  the  surplus,  if 
any,  to  the  person  entitled  thereto;  or  if  he  has 
doubt,  or  a dispute  arises  as  to  the  proper  per- 
son, the  same  shall  be  paid  into  the  county  treasury 
to  be  held  for  the  use  and  benefit  of  the  person 
entitled  thereto." 

Section  11133  thereunder  is  in  part  as  follows! 

H*  * #If  the  purchaser  bid  for  any  tract  or  lot 
of  land  a sum  in  excess  of  the  delinquent  tax, 
penalty,  interest  and  costs  for  which  said  tract 
or  lot  of  land  was  sold,  such  excess  sum  shall 
also  be  noted  In  the  certificate  of  -purchase,  in 
a separate  column  to  be  provided  therefor. 

The  back  tax  lien  in  favor  of  the  state,  which  is 
provided  in. section  11109  supra,  is  a lien  against  realty 
and  must  be  enforced  under  the  provisions  of  what  is  com- 
monly known  as  the  Jonet-bunger  lew?,  which  provides  for  the 
forclosure  of  such  lien  by  summery  action. 

The  surplus  in  such  forclosure  proceedings  must,  under 
the  provision  of  section  11132  supra,  be  paid  to  the  per- 
son entitled  thereto;  or  If  the  collector  has  doubt,  or 
a. dispute  arises  as  to  the  proper  person,  he  shall  pay  the 
same  into  the  county  treasury  to  be  held  for  the  use  and 
benefit  of  the  person  entitled  thereto. 

In  the  case  of  Holly  v.  Holving  230  ho.  App.  33,  a con- 
troversy arose  as  to  who  was  entitled  to  a surplus  in  the 
hands  of  the  sheriff.  A drainage  and  levee  district  claimed 
the  surplus  as  Junior  lienors.  The  sheriff  filed  a suit  in 
the  nature  of  interpleader  asking  the  court  to  determine  to 
when  such  surplus  should  be  paid. 
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On  page  38  of  said  decision  the  court  said: 

"The  appellants  have  dlvlddd  their  brief  into  sew 
er&l  heads,  but  really  there  Is  only  one  point 
before  us  for  consideration,  and  that  is,  who, 
under  the  facts  agreed  on,  is  entitled  to  this 
surplus  fundV  The  districts  contend  that  the 
surplus  should  be  considered  as  realty,  and  that 
their  liens  which  they  admittedly  had  uoon  the 
land,  should  be  construed  by  tile  courts  to  be  upon 
the  suroius. 

"There  is  no  question  here  as  to  the  proper  organ- 
ization of  the  two  districts,  nor  is  there  any 
contention  but  that  the  liens  of  the  two  districts 
were  subject  to  and  inferior  to  the  lien  for  the 
State  and  oounty  taxes." 


On  page  42  thereto  the  court  held: 

"As  we  read  the  statute  with  reference  to  csollection 
of  delinquent  levee  taxes  we  find  no  provision 
that  would  authorize  such  an  action  as  herein  brought 
that  would  establish  a lien  uoon  the  suroius  money 
left  after  a sale  by  the  State  for  the  collection 
of  general  taxes.  Nor  do  we  find  any  authority  by 
the  courts  of  this  State  that  would  authorize  our 
so  holding, 

"Since  there  is  no  provision  in  the  statute  giving 
the  drainage  or  levee  districts  the  right  to  follow 
the  surplus  derived  from  a sale  under  a procedure 
to  collect  general  taxes,  end  since  the  statutes 
do  give  to  drainage  and  levee  districts  sufficient 
methods  of  procedure  to  protect  their  interest,  if 
followed,  it  is  our  conclusion  that  the  finding  of 
the  trial  court  was  proper,  and  that  this  Judgment 
should  be  affirmed." 


Mr.  VI.  A.  Holloway  -5-  November  18,  1941 


Therefore,  it  is  the  opinion  of  this  office  that, 
a surolus  arising  from  a general  tax  sale  of  lands  in 
foreclosure  of  the  state's  lien  for  delinquent  taxes 
for  certain  years,  cannot  be  aoplled  to  the  payment  of 
delinquent  taxes  due  a city  for  such  years  nor  for  any 
year  or  years  prior  thereto,  ouch  surplus  must  be  paid 
to  the  person  or  persons  entitled  thereto  by  reason  of 
some  interest  or  ownership  in  and  to  the  realty  sold 
under  said  procedure;  or  if  the  collector  has  doubt 
as  to  who  in  entitled  thereto  or  a dispute  arises  as  to 
the  proper  person,  "the  same  shall  be  paid  into  the 
county  treasury  to  be  held  for  the  use  and  benefit  of 
the  person  entitled  thereto." 


Respectfully  submitted 


>i.  V , noDLIilG 

Assistant  Attorney  General 

OVi'/av; 

AP  ARtfVJSD: 


Vane  0.  Thurlo 

(Acting)  Attorney  General 


COUNTY  COURTS:  - 
AGRICULTURAL  CONSERVATION 
COMMISSION  FURNISHING 
OFFICE  SPACE  FOR: 


County  Cburts  may  provide  acv  office 
in  the  courthouse  or  may  pay  for 
office  rent  for  Agricultural 
Conservation  Administration  offices. 
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V 


Honorable  Walter  C,  Iiotaling 
Prosecuting  Attorney 
Linn  County 
Linneus,  Missouri 


Lear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submitted  the  following  questions: 


"The  local  office  of  the  Agricultural 
Conservation  Administration  (formerly 
the  A.  A.  A.)  of  the  United  States 
Department  of  Agriculture,  until  re- 
cently maintained  an  office  in  the 
Linn  County  Court  House,  rent  free 
and  with  light,  heat  and  janitor 
service  furnished  by. the  County  Court. 
Recently  the  local  office  decided  that 
it  v;as  necessary  to  move  into  larger 
quarters,  and  no  additional  space  being 
available  in  the  Court  House,  the  local 
office  contracted  with  an  Individual 
for  the  renting  of  a private  office 
building  here  in  Linneus, , into  which 
they  have  now  moved.  The  local  office 
now  Insists  that  the  County  Court  pay 
their  rent,  lights,  heat  and  janitor 
service.  From  this  situation  these 
two  questions  arise: 

nl.  May  the  County  Court  legally  either 
provide  an  office  In  the  Court  House  rent 
froe,  or  pay  the  office  expense  outside 
the  Court  House  for  this,  or  any  similar 
organization? 

"2,  Must  the  County  Court  either  pro- 
vide an  office  in  the  Court  House  rent 
free,  or  pay  the  office  expense  outside 
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C.  Hoteling 


the  Court  House  for  this,  or  any 
similar  organization?” 


As  a premise  to  the  answer  to  your  question,  we 
find  the  following  rule  which  applies  ‘to  the  powers  and 
duties  of  the  county  courts  applicable  here; 

In  the  case  of  State  ex  rel.  Chadwick  Consolidated 
School  District  v.  Jackson  et  al,  84  S.  Vi.  (2d)  988,  the 
Springfield  Court  of  Appeals,  in  speaking  of  the  powers 
and  duties  of  the  county  court,  said,  1,  c*  989: 


" Such  court  is  a creature  of  the  Con- 
stitution, and  its  powers  are  limited 
by  the  terms  of  the  various  statutes 
defining  its  powers.  It  has  no  common 
law  or  equitable  jurisdiction." 


The  provisions  of  the  statutes  authorizing  county- 
courts  to  make  appropriations  for  agricultural  purposes 
may  be  found  In  Article  XVII  of  Chapter  87,  R.  S.  Mo.  1929. 
Section  12616  of  this  article  provides  as  follows: 


"For  the  purpose  of  promoting  the  pub- 
lic welfare  by  assisting  in  the  general 
betterment  * of  farm  and  home  practices 
and  conditions,  the  county  court  of  any 
county  is  hereby  authorized  and  empower- 
ed to  appropriate  out  of  the  general  funds 
of  the  county  such  sums  as  it  may  deem 
proper  for  the  support  of  county  farm 
organizations  and  to  pay  out  such  moneys 
under  the  conditions  hereinafter  speci- 
fied." 


It  will  be  noted  that  this  section  authorizes  the 
county  court  to  appropriate  funds  for  the  purposes  mentioned 
in  the  above  article,  but  it  is  not  mandatory  on  the  court 
to  make  such  appropriations.  The  farm  organizations  referred 
to  in  said  Seetion  12616  are  defined  in  Section  12617  in 
the  following  languages 
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"A  county  farm  organization  is  hereby 
defined  as  a county  organization,  will- 
ing to  co-operate  with  the  university 
of  Missouri  college  of  agriculture  in 
carrying  out  the  provisions  of  the 
Smith-Lever  act  of  congress  approved 
May  8,  1914,  composed  of  not  less 
than  250  bona  fide  farmers,  farm  women 
or  tenants,  with  an  annual  membership 
fee  of  not  leas  than  fifty  cents  per 
member  fully  paid  up,  its  constitution 
and  bjr-laws  formally  adopted  and  its 
officers  elected  and  Installed,  Pro- 
vided that  for  the  purposes  of  carry- 
ing out  the  provisions  of  the  Smith- 
Lever  act  the  term  ’farm  bureau’  wherever 
used  in  this  article  shall  be  deemed  end 
construed  to  mean  any  county  farm  organi- 
zation. !f 


Section  12618  of  the  same  article  sets  out  the 
objects  and  purposes  of  the  farm  bureau  as  follows: 


"The  objects  of  a county  farm  bureau 
shall  be: 

(a)  To  promote  the  development  of 
profitable  and  permanent  systems  of 
agriculture . 

(b)  To  assist  in  securing  wholesome 
and  satisfactory  living  conditions 
in  the  country. 

(c)  To  encourage  the  development  and 
successful  growth  of  all  rural  social 
and  educational  institutions. 

(d)  To  assist  in  safeguarding  rural 
'public  health  through  community  co- 
operation. 

(e)  To  develop  better  economic  and 
business  methods  and  practices  in  farm 
and  home  life. 
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(f)  To  co-operate  with  all  indivi- 
duals, groups,,  institutions  and  orga- 
nizations whose  purposes  are  in  accord 
with  the  objects  set  forth  in  this 
section," 


Section  12619  of  this  article  states  the  purposes 
for  which  the  funds  appropriated  by  the  county  court  may 
be  used.  This  section  provides  as  follows: 


"For  the  purpose  of  carrying  out  the 
provisions  of  this  article,  all  funds 
appropriated  by  any  county  court  to  a 
county  farm  bureau  shall  be  used  to 
pay  the  salaries  and  necessary  expenses 
of  men  and  women,  either  or  both  trained 
in  agriculture  and  home  economics,  re- 
spectively, to  serve  as  county  agricul- 
tural agents,  county  home  demonstration 
agents  and  county  boys’  and  girls'  club 
agents,  and  to  provide  such  clerical  as- 
sistance and  office  equipment  as  may  be 
necessary  to  the  effective '‘conduct, 
through  these  agents,  of  such  education- 
al activities  are  are  specifically  au- 
thorized by  state  and  federal  legisla- 
tion providing  for  co-operative  exten- 
sion work  in  agriculture  and  home  eco- 
nomics as  defined  by  the  Smith- Lever 
act  of  congress." 


This  section  does  not  specifically  provide  for 
payment  of  rents  of  office  space.  However,  on  account 
of  a later  legislative  provision,  which  will  be  herein- 
after referred  to,  we  think  that  the  county  court,  under 
the  provisions  of  both  acts,  might  be  authorized  to  either 
furnish  office  space  or  to  pay  rent  for  office  space  for 
farm  organizations*  By  a reading,  of  this  entire  Farm 
Bureau  and  Organization  Act,  under  said  Article  XVII,  it 
seems  that  the  county  courts  are  given  broad r<£i sere t ion 
in  exercising  its  powers  in  appropriating  moneys  to  such 
organizations. 
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Hon.  Valter  C.  Hotaling 


The  Supreme  Court  of  Missouri, .In  the  case  of 
Jasper  County  Farm  Bureau  v.  Jasper  County,  286  5.  Vs* 

381,  held  that  the  Farm  Bureau  Act  was  constitutional, 
and  that  county  courts  were  authorized  to  make  appropria- 
tions therefor1,  ... 

The  Smith-Lever  Act,  referred  to  in  Section  12617, 
supra,  of  the  Farm  Bureau  Act  was  passed  by  Congress  in 
1914,  U.  . C.  A.,  Title  7,  .Section  341,  et  seq.,  page 
166,  The  general  purpose  of  the  Act  was  for  agricultural 
extension  work. 

The  Agricultural  Conservation  Administration 
operates  by  virtue  of  the  provisions  of  Chapter  3b  of 
the  Conservation  Act  of  Congress,  Title  16,  U.  h.  C.  A., 
page  200,  Section  590a  et  seq.  Section  590  of  this 
Act,  page  212,  Title  16,  U.  5 . C.  A,,  provides  that  5 p 
of  the  available  funds  may  be  spent  for  administration 
of  the  Conservation  Act , 

Subsection  3 of  Section  590d,  Title  16,  page  202, 
of  said  Soil  Conservation  Act  authorizes  the  Commiss loner 
of  Agriculture  to  make  expenditures  for  personal  services 
and  for  rents,  and  to  prescribe  such  regulations  as  the 
Commissioner  of  Agriculture  may  deem  proper  to  carry  out 
the  provisions  of  the  Soil  Conservation  Act, 

Your  reqiest  indicates  that  the  local  officer  of 
the  Agricultural  Conservation  Administration  office  insists 
t at  the  county  court  pay  the  rent,  light,  heat  and  janitor 
service  for  that  office.  Under  said  Subsection  3 of  said 
Section  590d,  supra,  it  would  seem  that  this  official 
would  be  authorized  to  make  such  a demand.  However,  it 
seems,  from  a reading  of  this  subsection,  that  Congress 
provided  that  rents  might  be  paid  out  of  the  appropriation. 

The  Missouri  General  Assembly,  Lav/s  of  Missouri, 
1937,  at  page  175,  by  Senate  Bill  41,  in  Section  1 thereof, 
accepted  the  provisions  and  requirements  of  the  Federal  . 
Conservation  Act.  This  section  provides  as  follows: 


"In  order  to  cooperate  with  the  Federal 
Government  in  bringing  to  the  farm  peo- 
ple of  Missouri  the  full  benefits  of  an 
Act  by  the  Congress  of  the  United  States, 
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approved  February  29,  1936,  and  gen- 
erally known  as  the  Soil  Conservation 
and  Domestic  Allotment  Act  the  policy 
and  purposes  of  which  are  set  forth  in 
Section  7 (a)  of  the  Act  as  follows} 

’(1)  Preservation  and  improvement  of 
soil  fertility;  (2)  promotion  of  the 
economic  use  and  conservation  of  land} 

(3)  diminution  of  exploitation  and 
wasteful  and  unscientific  use  of  national 
soil  resources}  (4)  the  protection  of 
rivers  and  harbors  against  the  results 
of  soil  erosion  in  aid  of  maintaining 
the  navigability  of  waters  end  water 
courses  and  in  aid  of  flood  control; 
and  (5)  reestablishment,  at  as  rapid  a 
rate  as  the  Secretary  of  Agriculture 
determines  to  be  practicable  and  in  the 
general  public  interest,  of  the  ratio 
between  the  purchasing  power  of  the  net 
income  per  person  on  farms  and  that  of 
the  income  per  person  not  on  farms  that 
prevailed  during  the  five  year  period, 
August  1909  - July  1914,  inclusive,  as 
determined  from  statistics  "available  in 
the  united  Ft ate s Department  of  Agricul- 
ture, and  the  maintenance  of  such  ratio'} 
the  State  of  Missouri  through  its  Legis- 
lature hereby  accepts  the  provisions  and 
requirements  of  said  Act,” 


While  by  this  section,  the  Legislature  has  accepted 
the  provisions  and  requirements  of  the  Conservation  Act, 
it  cannot  be  said  that  it  has  directed  county  courts  to 
appropriate  money  for  the  purpose  of  paying  the  expense 
of  administrating  the  Act, 


We  fail  to  find  any  cases  in  point  on  these 
questions,.  However,  from  a reading  of  both  the  Federal 
and  state  provisions,  we  think  that  county  courts  may 
appropriate  money  for  such  expenses,  including  rent,  as 
are  set  out  in  Section  supra,  but  we  do  not  think 

that  they  are  compelled  by  any  statute  to  make  any  such 
appropratione * 
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CONCLUSION 


Prom  the  foregoing.  It  is  the  opinion  of  this 
department  that  a county  court,  subject  to  the  provisions 
of  the  County  Budget  Act,  may  either  provide  an  office 
in  the  courthouse,  rent  free,  or  pay  the  office  expenditure 
outside  the  courthouse,  for  Agricultural  Conservation 
Commission  offices  or  any  other  similar  agricultural 
organization. 

We  are  further  of  the  opinion  that  the  county 
court  is  not  compelled  to  make  appropriations  for  the 
aforesaid  purposes. 


Respectfully  submitted. 


A /PROVED t 


TYIVu  V.  . KURT  ON 

Assistant  Attorney  General 


COVULL  R.  HAW ITT 
(Acting)  Attorney  General 


TUB: VC 


TAXATION:  All  cities  are  not  within  the  pro- 

SALE  OP  DELINQUENT  LANDS  FOR  visions  of  Section  9970,  as  amended 
TAXES  BY  CITIEjS:  "by  Laws  of  1933  pertaining  to  the 

returning  of  lists  of  delinquent 

city  taxes  to  the  county  collector. 
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Honorable  Walters  C.  Hotaling 
Prosecuting  Attorney 
Linn  County 
Linneus,  Missouri 

Dear  Sir  * 

Tills  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  on  the  following  questions: 

"1.  Does  a .sale  of  lands  by  the 
County  Treasurer  and  ex-officio 
collector,  under  Section  9952a, 
et  seq.,  as  added.  Laws  of  1933, 
for  delinquent  State  and  County 
taxes,  extinguish  the  lien  of 
delinquent  City  taxes  for  the^ 
same  years? 

"2.  Has  the  above  mentioned  sec- 
tion been  construed  so  as  to 
authorize  a City  of  about  4000 
population  to.  sell  lands  for  the 
enforcement  of  the  lien  of  de- 
linquent City  taxes? 

"3.  Is  there  any  statutory  pro- 
vision exempting  a City  of  about 
4000  population  from  returning  a 
list  of  delinquent  City  taxes  to 
the  County  Treasurer,  as  provided 
by  Section  9970,  as  amended.  Laws 
of  1933?" 

On  the  first  question  which  you  have  submitted, 

I find  that  this  department,  by  an  opinion  dated  September 
28,  1938,  and  written  to  Honorable  Oscar  T.  Honey,  Mayor, 
Chaffee,  Missouri,  covered  this  question.  We  are  enclos- 
ing copy  of  this  opinion  for  your  Information. 
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We  are  also  enclosing  copy  of  an  opinion  to  Hon. 

0.  L.  Robuck,  City  Collector*  LaPlata,  Missouri*  dated 
October  31,  1934*  and  an  opinion  to  Honorable  C.  D.  Bray, 
City  Attorney,  Campbell,  Missouri,  dated  September  28, 
1939,  pertaining  to  the  same  subject.  These  may  shed 
some  light  on  your  questions. 

In  answer  to  your  third  question,  will  say  that 
there  seems  to  be  some  confusion  with  the  city  authorities 
as  to  whether  or  not  they  should  collect  delinquent  taxes 
or  whether  the  delinquent  taxes  should  be  certified  to 
the  county  collector  for  collection.  For  instance.  Sec- 
tion 6995,  R,  S.  Missouri  1929,  pertaining  to  cities  of 
the  fourth  class,  directs  that  the  city  collectors  of 
such  cities  shall  collect  the  delinquent  taxes.  By  an 
examination  of  the  tax  statutes  referring  to  other  classes 
of  cities  you  may  be  able  to  find  that  a similar  section  - 
will  be  found  referring  to  such  cities. 

In  1933,  Laws  of  Missouri  1933  at  page  450,  Section 
9970,  as  amended,  it  will  be  seen  that  -It  Is  the  duty  of 
the  collectors  of  all  cities  and  Incorporated  towns  to 
return  to  tho  county  collector  their  delinquent  lists 
for  collection.  Apparently  there  Is  conflict  In  the 
statutes  as  to  who  should  collect  delinquent  city  taxes. 
However,  we  think  that  the  Supreme  Court*  in  the  case  of 
State  ex  rel.  Steed  et  al.  v.  Nolte*  138  S.  W,  (2d)  1016, 
has  explained  these  statutes  and  settled  this  controversy. 
In  that  case  the  delinquent  taxes  of  a city  of  the  fourth 
class  were  before  the  court  and  the  court  held  that  the 
city  collector  was  the  proper  one  to  collect  these  de- 
linquent taxes.  At  1,  c.  1019  the  court,  in  discussing 
these  contradictory  statutes,  said: 

nRelators  contend  that  not  only  must 
the  taxes  of  respondent  city  be  col- 
lected by  advertisement  and  sale  as 
outlined  In  the  original  Jones-Munger 
law,  but  also  that  they  must  be  col- 
lected by  county  and  not  city  of- 
ficers. Relators  base  this  claim 
on  sections  9970  and  9971,  R.  S,  Mo. 

1929,  Mo,  St.  Anri,  sections  9970, 
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9971,  pp.  8012,  8013}  and  on  pertain 
sections  of  the  Jones -Munger  law. 

Section  9970  provides  that  the  col- 
lectors of  all  cities  having  authority 
to  levy  and  collect  taxes  shall  annual- 
ly return  to  the  county  collector  all 
unpaid  real  estate  assessments  and  sec- 
tion 9971  provides  that  the  county  col- 
lector shall  have  power  to  collect  such 
"assessments*  These  sections  were  first 
enacted  In  1872,  Laws  of  1871-72,  page 
118,  at  a time  when  no  city  had  a lien 
for,  or  the  power  to  collect,  city  taxes. 
In  1879  and  later,  as  we  have  already 
pointed  out,  various  classes  of  cities 
were  granted  a lien  for  and  the  power  to 
collect  their  own  taxes.  Notwithstanding 
this,  sections  9970  and  9971  have  been 
retained  in  the  statutes  and  section 
9970  was  repealed  and  reenacted  in  sub- 
stantially the  same  form  In  1933,  the 
only  change  being  to  substitute  the 
words  * first  Monday  in  March1  for  the 
words  'first  day  in  May.'  Laws  of 
1933,  page  4SQ*  The  apparent  conflict 
between  the  statutes,  now  numbered 
6995  and  9970,  9971,  respectively,  was 
considered  by  this  court  in  the  case  of 
City  of  Aurora  ex  rel,  v.  Lindsay,  146 
Mo.  809,  48  S.  W.  642,  decided  in  1898. 

It  was  there  held  that  the  city  collect- 
or, not  the  county  collector,  was  the 
proper  officer  to  collect  taxes  due  & 
city  of  the  fourth  class.  That  ruling 
has  not  since  been  departed  frcanj  so, 
when  the  General  Assembly  repealed  and 
reenacted  section  9970  In  1933,  In  the 
same  form,  they  are  presumed  to  have 
adopted  the  construction  so  placed  on 
the  statutes  by  this  court.  State  ex 
Inf.  Gentry  v.  Meeker,  317  Mo.  719, 

296  S*  Vs*  411*  In  other  words,  said 
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section  9970,  both  before  and  after 
its  reenactment  in  1933,  was  and  is 
applicable  only  to  the  limited  num- 
ber of  cities  above  mentioned,  which 
still  return  their  delinquent  taxes 
to  county  instead  of  city  officers. 

The  expression  ’such  cities’,  appear- 
ing in  sections  9949,  9960,  and  other 
sections  of  the  Jones -hunger  law  and 
of  the  Revised  Statutes,  Mo.  St,  Ann. 
sections  9949,  9950,  p.  7991,  refers 
to  such  cities  as  from  time  to  time 
have  been  granted  the  power  to  collect 
their  own  taxes,  and  those  sections 
vest  in  city  officers  the  same  duties 
as  to  city  taxes  as  are  exercised  by 
county  officers  as  to  other  taxes. 

Section  9963c  makes  this  clearer  by 
requiring  us  to  read  the  word  ‘city’ 
into  tlio  various  sections  where  the’ 
word  ’county*  appears. 

"Our  conclusions  in  this  case  apply 
only  t o the  collection  of  city  taxes 
in  cities  of  the  fourth  class.  Other 
cities  are  governed  by  different 
statutes  which  may  or  may  not  compel 
a different  result," 

It  will  be  noted  from  the  foregoing  opinion  that 
said  section  9970,  supra,  has  been  brought  down  through 
the  statutes  as  an  amendment  to  laws  which  were  enacted 
in  1872  (Laws  of  1871-72,  page  118),  and  that  this 
original  act  applied  to  cities  which  had  no  lien  for  or 
power  to  collect  city  taxes.  The  court,  in  the  Nolte 
case,  supra,  in  discussing  the  history  of  these  con- 
flicting sections,  finally  held  that  the  provisions  of 
said  Section  9970  only  apply  to  cities  which  do  not 
have  a lien  for  or  power  to  collect  city  taxes.  So, 
if  under  a statute  any  city,  regardless  of  its  class, 
has  a lien  for  and  power  to  collect  city  taxes,  then 
the  provisions  of  Section  9970,  supra,  do  not  apply, 
and  that  city  collects  its  city  taxes  through  its  proper 


Hon.  Walter  C.  Hotaling  (5)  January  23,  1941 


official  as  outlined  in  the  Jones-Munger  law. 


CONCLUSION 

Prom  the  foregoing  it  is  the  opinion  of  this  depart 
ment  that  if  a city  has  a lien  for  and  power  to  collect 
its  own  taxes,  then  it  is  not  required  to  return  its  list 
of  delinquent  city  taxe's  to  the  county  officer  for  col- 
lection but'  may  proceed  by  its  proper  officials  to  col- 
lect such  delinquent  taxes  as  outlined  by  the  Jones- 
Munger  law.  Laws  of  Missouri  1933  at  page  425,  and  as 
provided  by  the  taxing  statutes  of  stich  city  as  they 
may  be  applicable  thereto. 

Respectfully  submitted 


TYRE  V/,  BURTON 
Assistant  Attorney  General 


APPROVED: 


TOIl-  TTTfSWM 

(Acting)  Attorney  General 
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CRIMINAL  LAW:  .Justice  of  the  Peace  who  collects  fines 

and.  fails  to  turn  them  over  is  guilty 
of  larceny  or  embezzlement. 


April  9,  1941 


Honorable  Walter  C , Kotaling 
Prosecuting  Attorney 
Linn  County 
Linneus,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  reads. as  follows: 

"I  should  lilce  the  opinion  of  your 
department  as  to  the  following  situ- 
ation. 

"In  Linn  County  It  has  heretofore 
been  the  custom  for  Justices  of  the 
Peace  in  state  cases  to  collect  fines 
assessed  instead  of  the  constables. 

k 

"In  several  Instances  some  of  the 
Justices  of  the  Peace  have  failed  to 
turn  over  these  fines  so  collected  to 
• the  County  Treasurer  as  is  required  of 
the  constables  charged  with  their  col- 
lection. 

"Inasmuch  as  these  Justices  are  not 
legally  charged  with  the  collection  of 
fines,  I should  like  your  opinion  as 
to  just  what  offense  such  conduct  con- 
stitutes." 

Section  3846,  K.  S.  LIo.  1939,  provides  in  part  as 

follows : 

"It  shall  be  the  duty  of  the  justice 
before  whom  any  conviction  may  bo  had 
under  this  article,  if  there  be  no 
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appeal,  to  make  out  and  certify,  and, 
within  ten  days  after  the  date  of 
the  judgment,  deliver  to  the  treasurer 
of  the  county  and  clerk  of  the  county 
court  each  a statement  of  the  case, 
the  amount  of  the  fine  and  return  day 
of  the  execution,  and  the  name  of  the 
constable  charged  with  the  coXlectl on 
thereof ; and  the  county  treasurer  shall 
charge  'the  constable  with  the  amount 
of  such  hi ne, 

In  viwW  of  the  above  section,  and  especially  the 
underlined  parts,  it  will  be  seen  that  the  duty  of  collect- 
ing the  fines  is  imposed  upon  the  constable  and  the  justice 
of  the  peace  has  no  right  or  authority  to  collect  the  same. 

Section  4456,  R.  S.  Ho.  1939,  provides  as  follows: 

"Every  person  who  shall  be  convicted 
of  feloniously  stealing,  taking  and 
carrying  away  any  money,  goods,  rights 
in  action,  or  other  personal  property, 
or  valuable  thing  whatsoever  of  the 
value  of  thirty  dollars  or  more,  or 
any  horse,  mare,  elding,  colt,  filly, 
ass,  mule,  sheep,  goat,  hog  or  neat 
cattle,  belonging  to  another,  shall  be 
deemed  guilty  of  grand  larceny;  and 
dogs  shall  for  all  purposes  of  this 
chapter  be  considered  personal  property." 

Embezzlement  by  an  agent  is  provided  for  in  Section 
4471,  R.  S.  Mo.  1939,  and  reads: 

"If  any  agent,  clerk,  apprentice,  ser- 
vant or  collector  of  any  private  person, 
or  of  any  copartnership,  except  persons 
so  employed  under  the  age  of  sixteen 
years,  or  If  any  officer,  agent,  clerk, 
servant  or  collector  of  any  Incorpor- 
ated company,  or  any  person  employed  .in 
any  such  capacity,  shall  embezzle  or 
convert  to  his  own  use,  or  shall  take, 
make  away  with  or  secrete,  with  intent 
to  embezzle  or*  convert  to  his  own  use, 
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without  the  assent  of  his  master  or 
employer,  any  money,  goods,  rights 
in  action,  or  valuable  security  or 
effects  whatsoever,  belonging  to  any 
other  person,  which  shall  have  come 
into  his  possession  or  under  his  care 
by  virtue  of  such  employment  or  office, 
he  shall,  upon  conviction,  be  punished 
in  the  manner  prescribed  by  law  for 
stealing  property  of  the  kind  or  the 
value  of  the  articles  so  embezzled, 
taken  or  secreted,” 

In  Section  4473,  R.  S.  Mo,  1939,  embezzlement  by  a 
bailee  is  made  a crime,  and  Section  4478,  R.  S,  Mo,  1939, 
prohibits  embezzlement  by  a public  officer. 

Larceny  at  common  law  was  defined  as  a taking, 
stealing  and  asportation  of  the  goods  of  another  (9  Laws  of 
England  628-636),  In  Missouri  the  statute  dealing  with  this 
crime  is  but  declaratory  of  the  common  law.  State  v.  Loeb, 
190  S,  W«  299,  Our  courts  have  defined  larceny  as  "the 
wrongful  or  fraudulent  taking  and  carrying  away  by  any  person 
of  the  mere  personal  goods  of  another  from  any  place  with  a 
felonious  Intent  to  convert  them  to  his  own  use  and  make  them 
his  own  property  without  the  consent  of  the  owner,"  State  v 
Stark,  249  S,  W,  57;  State  v.  Weatherman,  202  Mo*  6,  100  S,  W 
482.  At  common  law  the 'court3  held  that  every  larceny  In- 
cludes a trespass  and  that  no  talcing  Is  felonious  unless  pos- 
session Is  taken  without  the  consent  of  the  owner,  Bracton 
150B;  Rex  v.  Raven  (1663),  Kelyng  24.  However,  in  1779  the 
decision  in  Rex  v.  Pear,  2 East  P.  C.  685,  Introduced  the 
doctrine  of  larceny  by  trick.  That  case  held  that  where  a 
person  hired  a horse,  his  pretext  being  that  he  wished  to  use 
the  horse  in  taking  a journey,  but  his  actual  intent  being 
to  steal  the  horse,  that  such  an  action  constituted  larceny. 
The  court  held  that  although  the  possession  was  voluntarily 
given  to  the  owner,  that  inasmuch  as  the  intention  of  the 
defendant  was  fraudulent  the  nature  of  the  possession  had  not 
changed  but  remained  in  the  owner  even  after  the  bailment. 
This  being  so,  there  was  trespass  and  larceny  (for  identical 
set  of  facts  see  State  v,  Williams,  35  Mo,  229,  in  which  the 
Pear  Case  Is  cited.). 

Embezzlement  Is  purely  a statutory  offense  and  It  did  not 
exist  at  the  common  law.  State  v,  Wilcox,  179  S,  W.  482; 
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State  v,  Harmon,  106  Mo*  635,  18  S«  W.  128,  It  has  been 
defined  as  the  fraudulent  appropriation  of  another *s  prop- 
erty by  a per1  son  to  whom  it  has  been  entrusted  or  into 
whose  hands  It  has  lawfully  come*  State  v,  Burgess,  268 
Mo,  407,  188  S*  W.  135;  State  v*  McWilliams,  267  Mo.  437* 

The  crime  of  obtaining  money  under  false  pre- 
tenses is  closely  allied  to  that  of  larceny*  The  distinc- 
tion between  the  two  crimes  lios  in  the  Intention  In  which 
the  owner  parts  with  the  property.  If  the  owner  in  part- 
ing with  the  property  intends  to  invest  the  accused  with 
the  title  as  well  as  the  possession,  the  latter  has  com- 
mitted the  crime  of  obtaining  the  property  by  false  pre- 
tense. But,  if  the  intention  of  the  owner  Is  to  invest 
the  accused  with  the  mere  possession  of  the  property  and 
the  latter  with  the  requisite  intent  receives  it  and  con- 
verts It  to  his  own  use,  it  is  larceny*  25  C.  J.  657; 

State  v,  Kosky,  191  Mo.  1,  90  3.  W.  454;  State  v.  Mint 2, 

189  Mo.  268,  88  S,  Yh  12. 

Therefore,  under  the  facts  in  the  instant  case, 
since  the  person  paying  the  fine  did  not  intend  to  pass 
title  to  the  justice  of  the  peace  but  merely  to  invest 
him  with  the  mere  possession  of  the  property  to  turn  it 
over  to  the  proper  person,  the  crime  of  obtaining  money 
under  false  pretenses  was  not  present. 

There  is  still  another  reason  why  the  justice' 
of  the  peace  In  question  would  not  be  guilty  of  obtaining 
money  under  false  pretenses.  In  civil  actions  the  rule  Is 
that  a misrepresentation  as  to  a matter  of  lav/  cannot  con- 
stitute fraud.  Security  Savings  Bank  v,  Kellems,  9 S.  W* 
(2d)  967,  ISaston-Taylor  Trust  Co.,  v.  Loker,  205  3,  W, 

87;  Gilmore  v,  Ozark  Mutual  Ass’n.,  21  S.  W,  (2d)  633. 

The  foundation  for  this  rule  is  that  everyone  is  presumed 
to  know  the  law  and  that  for  that  reason  any  misrepresenta- 
tion as  to  a matter  of  lav/  would  not  be  fraud  because  a 
person  to  whom  it  Is  mad©  is  presumed  to  know  that  It  v/as 
untrue , 


In  State  v.  Bdwards,  227  H,  V/,  495,  the  Supreme 
Court  of  Minnesota  held  that  criminal  prosecution  for 
false  pretenses  could  not  be  based  upon  a fraudulent  mis- 
representation as  to  a matter  of  law.  Thus,  if  the  justice 
of  the  peace  conveyed,  either  by  action  or  words,  to  the 
person  who  paid  the  fine  that  he  was  the  person  who  was  to 
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collect  such  fine,  this  was  a misrepresentation  as  to 
the  lav/,  because,  as  a matter  of  law,  ho  had  no  right 
to  collect  the  same  and,  therefore,  there  was  no  fraud 
present* 

However,  wo  do  believe  that  the  justice  is 
guilty  of  either  larceny  by  trick  or  embezzlement,  de- 
pending upon  the  time  when  the  intent  to  deprive  the  owner 
of  his  property  was  formed*  The  traditional  distinction 
as  to  time  of  intent  in  embezzlement  on  one  hand,  and 
larceny  on  the  other,  has  been  that  intent  to  deprive  the 
owner  of  his  property  must  be  formed  after  a lawful  pos- 
session, to  constitute  embezzlement,  whereas,  intent  must 
exist  at  the  time  of  the  taking,  to  constitute  larceny. 
State  v,  Gould,  329  Mo,  828,  46  S*  W,  (2d)  886,  Keeping 
this  distinction  in  mind,  we  turn  to  the  crime  of  larceny 
by  trick. 


In  Farmers  Loan  & Trust  Go.,  v.  Southern  Surety 
Go*,  226  S,  W,  926,  285  Mo,  621,  our  Supreme  Court  said 
(1,  c.  641) j 


’’Although  the  rule  is  that  there  must, 
to  constitute  larceny,  be  a taking 
against  the  will  of  tho  owner,  still 
an  actual  trespass  is  not  necessary. 

If  a person,  with  a preconceived  de- 
sign to  appropriate  property  to  his 
own  use,  obtain  possession  of  it  by 
means  of  fraud  or  trickery,  the  taking 
amounts  to  larceny,  because  tho  fraud 
vitiates  the  transaction  and  the  pos- 
session of  the  wrongdoer  is  still  pre- 
sumed to  be  the  possession  of  the  owner 
(Frazier  v.  State,  85  Ala,  17$  Grunson 
v.  State,  89  Ind.  533;  Commonwealth  v, 
Lannan,  153  Mass*  287;  Defrese  v*  State, 

3 Heisk,  53) , or,  as,  is  sometimes  said, 
the  fraud ' or  trick  is  equivalent  to  a 
trespass  (Commonwealth  v.  Flynn,  167 
Mass,  460;  People  v,  Shaw,  57  Mich,  403), 
In  this  State  it  has  been  settled  that 
where  both  the  possession  and  title  to 
property  has  been  obtained  from  the  true 
owner  by  fraud  and  falsehood  there  is 
no  larceny,  because  the  crime  is  char- 
acterized by  the  terms  of  Section  4565, 
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supra,  as  obtaining  it  by  false  pre- 
tenses (State  v.  Anderson,  186  Mo*  25); 
but  that  the  crime  is  larceny  where 
possession  of  the  property  is  obtained 
by  fraud  and  trickery  with  intent  to 
convert  it  to  the  use  of  the  wrongdoer, 
which  is  afterward  accomplished.  (State 
v.  Mintz,  189  Mo*  268.)  It  is  by  this 
rule  that  the  present  transaction  must 
be  judged.1' 

In  the  early  case  of  State  v.  Hall,  85  Mo*  669, 
Judge  Sherwood  said  (1.  c«  672)? 


"And  if  defendant  obtained  possession 
of  the  deed  of  release  under  the  pre- 
tense that  it  was  only  for  a temporary 
purpose*  and,  thus  securing  possession 
of  it,  had  it  placed  upon  record,  this 
was  such  a trick  or  artifice  as  amount- 
ed to  a constructive  taking  and  was 
evidence  of  an  original  fel-onious  In- 
tent* 3 Greenleaf  on  wvidence,  sec. 

160;  1 Bishop  Grim.  Law,  sec.  583; 

Hoscoe’s  Grim.  Avid* # 623,  626;  2 Arch, 

Grim.  PI.  & Prac.,  1201.” 

In  the  case  of  Gtate  v.  Geott,  256  S.  W.  745, 
301  Mo,  409,  the  defendant  told  another  he  could  procure 
for  him  a suit  of  clothes  at  half  price.  The  defendant 
took  the  money,  returned,  gave  the  purchaser  a box  and 
disappeared,  'When  the  purchaser  reached  home  and  opened 
the  box  he  found  It  contained  only  rags.  The  court  said 
(1*  c.  412): 


"The  distinction  between  the  two  offenses 
(larceny  and  false  pretenses)  has  been 
very  clearly  and  very  definitely  defined 
by  tills  court  in  several  cases.  The 
character  of  the  crime  depends  upon  the 
intention  of  the  parties.  Where  by  fraud 
or  by  artifice,  possession  of  personal 
property  is  obtained  with  a felonious 
Intent  to  convert r it  and  to  deprive  the 
owner  of  it,  and  where  the  title  to  the 
property  remains  in  the  owner,  the  offense 
is  larceny.  If  the  owner  is  induced  by 
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artifice  or  fraud  to  part  with  the 
title,  then  the  offense  is  false  pretense. 
If  the  owner  is  induced  to  part  with  pos- 
session by  means  of  artifice  or  fraud  he 
is  deprived  of  his  property  without  his 
consont,  the  same  as  if  he  had  been  se- 
cretely  deprived  of  possession,  * 4*  * 


Ji  AL 

« « <v  if 


11  It  is  not  contended  that  the  evidence 
in  this  case  would  show  embezzlement,  or 
that  the  action  of  the  court  in  taking 
that  charge  away  from  the  jury’s  consid- 
eration was  improper*  If,  after  receiving 
the  money,  the  defendant  had  conceived  the 
idea  of  converting  it  to  his  own  use.  It 
would  have  been  embezzlement.  The  evi- 
dence shows  that  when  he  received  the 
money  he  Intended  to  convert  It  to  his  own 
use,'* 

The  court  held  these  acts  constituted  larceny  by 
trick  because  the  purchaser  intended  only  to  give  possession 
of  the  money  to  the  defendant  for  a certain  purpose,  that 
is,  to  buy  a suit  of  clothes,  and  also  that  the  defendant 
at  the  time  he  received  the  money  intended  to  convert  it  to 
his  own  use,  They,  howpver,  pointed  out  that  if  the  intent 
to  convert  had  arisen  after  the  money  had  been  given,  then 
the  crime  would  be  that  of  embezzlement  because  the  posses- 
sion then  would  have  been  lawful, 

'It  must  be  noted  that  the  fraud  or  trick  present 
in  the  instant  case  is  not  the  fraudulent  misrepresentation 
that  the  Justice  of  the  Peace  had  the  authority  to  collect 
the  fines,  since  this  was  merely  a misrepresentation  as  to 
law.  But,  the  fraud  was  that  the  person  paying  over  the 
money  was  induced  so  to  do  upon  the  fact  that  the  justice 
of  the  peace  would  pay  over  this  money  to  the  proper  author- 
ities* 


?.e  direct  your*  attention  to  the  case  of  Domer  v* 
State,  199  H,  E.  237,  decided  by  the  Supreme  Court  of  Indiana. 
In  that  caser‘the  defendant  was  Secretary  of  the  Police  Depart- 
ment to  whom  one  Gee  paid  a judgment  of  fine  and  cost  totaling 
^.40*00,  Under  the  laws  of  Indiana  the  secretary  of  the  police 
department  had  no  authority  or  right  to  collect  such  fines. 
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The  court  held  that  this  was  larceny  by  trick,  as  the 
Judge  pointed  out  (1.  c,  238): 

11  «■  * ■»  Iia  such  case  the  trick  or  fraud 
avoids  the  legal  effect  of  the  owner’s 
consent,  and  the  taking  is  the  sane  as 
though  it  had  been  without  the  consent 
of  the  owner,” 

However,  the  court  pointed  out  (1.  e.  238): 

•'So,  in  the  instant  case,  if  Gee’s 
consent  to  the  taking  of  the  money 
by  homer  had  been  secured  through  any 
trick,  fraud,  misrepresentation,  or 
deception  of  the  latter,  expi^ess  or 
implied,  as  to  his  authority  to  receive 
the  money  to  be  applied  on  the  Judgment, 
the  effect  of  Gee* a consent  to  the J> tak- 
ing would  have  been  avoided,  and  Domer’a  . 
taking  would  have  been  unlawful  and 
larcenous,” 

It  will  be  seen  that  this  court  ignores  or  falls  to  recognize 
the  doctrine  of  fraud  as  to  a matter  of  law.  The  conclusion 
of  the  court  seems  to  be  correct  but  the  reasoning  we  do 
not  believe  would  be  sustained  In  the  State  of  Missouri* 

If  the  evidence  shows  that  the  Intent  to  convert 
the  money  arose  after  the  money  had  been  paid,  the  Justice 
of  the  Peace  in  question  would  then  be  guilty  of  embezzle- 
ment* The  question  then  arises  as  ..to  under  what  statute 
he  should' be  charged. 

As  noted  above.  Section  4478,  R«  S,  Mo,  1939,  pro- 
vides that  If  any  officer  of  any  municipal  township  shall 
convert  to  his  own  use  any  moneys  ’’which  may  be  In  his  pos- 
session, or  over  which  he  may  have  the  supervision,  care  or 
control  by  virtue  of  his  office,  agency  or  service,  or 
under  color  or  pretense  thereof,”  shall  be  guilty  of  em- 
bezzlement. 

In  State  v,  Bolin,  110  Mo,  209,  19  S,  TV,  650,  it 
was  held  that  an  officer  who  collects  moneys  which  he  has 
no  authority  to  do  cannot  be  convicted  under  this  section, 
because  such  moneys  did  not  come  into  his  possession  by 
virtue  of  his  office.  This  holding  seems  to  be  In  accordance 
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with  the  weight  of  authority.  Hartnett  v,  Texas,  119  S.  W* 
855 j Moore  v.  State,  53  Neb.  831,  74  N.  W*  319  j and  cases 
collected  in  23  L*  R.  A.  (N.  S.)  761*  The  court  further 
hold  that  this  money  did  not  come  into  the  possession  of 
the  officer  under  color  or  pretense  of  the  office.  While 
this  seems  to  be  contrary  to  the  general  rule  (See  99  A.  L. 
R.  647),  still  under  such  a ruling  the  Justice  of  the 
Peace  in  question  eould  not  be  charged  under  Section  4478, 
supra. 


Section  4473,  R.  S*  Mo,  1939,  provides  for  embezzle- 
ment by  bailee  and  states,  f,If  any  carrier,  bailee  or  other 
person  who  shall  embezzle  or  convert”  then -he  shall  be  punish- 
ed in  the  same  manner  described  by  law  for  stealing  of  prop- 
erty of  the  nature  or  value  of  the  article  so  embezzled. 

It  would  seem  that  when  the  Justice  of  the  Peace  in  question 
received  the  money  that  he  thereupon  became  the  bailee  for 
the  person  who  so  paid  him  for  the  purpose  of  paying  such 
money  over  to  the  proper  authorities.  As  was  said  in  Moore 
v.  State,  supra  "that  where  an  officer  receives  money  which 
he  is  not  by  law  authorized  to  receive,  such  money  is  not 
received  by  him  in  his  official  capacity,  and  that  any  duty 
which  he  may  owe  of  paying  the  money  II  only  that  which 
rests  upon  any  debtor  or  bailee, w However,  our  Supreme 

Court  in -State  v.  Grisham,  90  Mo*  163,  2 8.  W.  223,  held 
that  a person  given  a mortgage  to  be  taken  to  the  office  of 
the  recorder  of  deeds  and  recorded,  who  converted  said 
mortgage  was  not  guilty  under  Section  4473  because  that  sec- 
tion referred  to  carriers  and  other  bailees,  and  the  court 
applied  the  rule  of  ejusdem  generis  and  held  that  such  a 
bailee  was  not  included  within  the  scope  of  the  statute. 

Thi3  case  has  never  been  overruled.  We  cannot  presume  that 
it  will  be  and  therefore  under  the  law  at  the  present  time 
we  do  not  see  how  the  Justice  of  the  Peace  in  question  would 
be  liable  under  this  section* 

Section  4471,  R.  S.  Mo*  1939,  which  is  quoted  in 
full  at  the  beginning  of  this  opinion, is  the  statute  relat- 
ing to  embezzlement  by  an  agent.  In  2 C*.  J,  438,  It  is  3aidj 

"The  inference  of  an  agency  may  be 
drawn  from  the  facts,  together  with 
other  circumstances  that  one  is  given 
money  to  invest  or  pay  over  to  another*” 

To  the  same  effect  is  the  Restatement  of  the  Law  of  Agency, 
Paragraph  15.  Therefore,  when  the  person  paid  the  fine  to 
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the  Justice  of  the  Peace  he  is  presumed  to  know  that 
under  the  law  such  Justice  of  the  Peace  had  no  authority 
to  collect  the  same  and  that  therefore  he  made  him  hia 
agent  to  pay  said  money  over  to  the  proper  authorities* 

So  the  Justice  of  the  Peace  became  his  agent  and  would 
be  guilty,  under  section  4471,  of  embezzlement* 

We  would  like  to  note,  in  passing,  the  case  of 
Haxauel  v,  State,  5 Mo*  260,  in  which  it  was  held  that  a 
person  charged  as  an  agent,  when  in  fact  he  was  a bailee, 
could  not  be  convicted.  But,  in  view  of  the  Grisham  Case, 
supra,  we  cannot  see  any  other  statute  under  which  the 
Justice  of  the  Peace  in  question  may  be  convicted  but 
that  of  embezzlement  by  an  agent. 

We  suggest  that  the  Justice  in  question  be 
charged  with  larceny  and  if  the  facts  show  that  he  is 
guilty  of  embezzlement  then  the  jury  can  return  a verdict 
that  such  person  is  not  guilty  of  larceny  but  is  guilty 
of  embezzlement.  State  v.  Thompson,  144  Mo.  314,  46  S.  W 
191;  State  v.  Burgess,  268  Mo.  407,  188  S,  \7.  135.  This 
procedure  is  provided  for  in  Section  4842,  R.  S.  Mo.  1939, 
which  provides  as  follows; 

”If,  upon  the  trial  of  any  person 
indicted  for  larceny,  it  shall  be 
proved  that  he  took  the  property  in 
question  in*  any  such  manner  as  to 
amount  in  law  to  embezzlement,  he 
shall  not,  by  reason  thereof,  be 
entitled  to  be  acquitted,  but  the 
jury  shall  return  as  their  verdict 
that  such  person  is  not  guilty  of 
larceny,  but  is  guilty  of  embezzle- 
ment, and  thereupon  such  person  shall 
be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted 
upon  an  indictment  for  such  embezzle- 
ment j and  no  person  so  tried  for  em- 
bezzlement or  larceny  as  aforesaid, 
shall  be  liable  to  be  afterwards 
prosecuted  for  larceny  or  embezzle- 
ment upon  the  same  facts#11 
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Gonclusion* 

It  is,  therefore,  the  opinion  of  this  Department 
that  a justice  of  the  peace  who  collects  fines  and  converts 
them  unto  his  own  use  is  guilty  of  larceny  by  trick  if  the 
intent  to  convert  existed  at  the  time  of  the  taking  of 
possession*  However,  if  the  intent  arose  subsequently, 
then  such  person  is  guilty  of  embezzlement  by  an  agent* 


Respectfully  submitted. 


ARTHUR  0»KHEFE 
Assistant  Attorney-General 


APPROVED: 


~~  VJM  TilURLO  'L 

(Acting)Attorney’-General 
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COUNTY  CLERKS  AND  DEPUTIES: 
clerk  may  revoke  appointment 


TERMS  OF  APPOINTMENT; 
of  deputy  county  clerk 


The 


county 


November  26,  1941 


Mr.  Walter  C.  Hotaling 
Attorney  at  Law 
Linneus,  Missouri 


Dear  Mr.  Hotaling: 

This  Is  in  reply  to  your  letter  of  recent  date 
vdierein  you  request  an  opinion  from  this  department  based 
on  the  following  statement  of  facts: 

"I  should  like  the  opinion  of  your  depart- 
ment on  the  following  situation. 

1 A County  Clerk  appoints  a deputy,  which 
appointment  is-  approved  by  the  County 
Court,  by  an  order  which  recites  that  said 
appointment  is  to  continue  during  the  term 
of  the  County  Clerk. 

"Subsequently,  the  County  Clerk  wishes  to 
discharge  this  deputy.  However  the  deputy 
contends  that  his  appointment  is  coextensive 
with  the  term  of4 the  County  Clerk. 

"The  question  is,  is  such  an  appointment  at 
the  pleasure  of  the  County  Clerk  or  is  it 
Irrevocable 


Under  the  provisions  of  13299,  R.  S.  Mo.  1939,  county 
clerks  are  authorized  to  appoint  deputies.  This  section  pro- 
vides as  foil ow s j 

"Every  clerk  may  appoint  one  or  more 
deputies,  to  be  approved  by  the  judge  or 
judges,  or  a majority  of  them  in  vacation, 
or'  by  the  Court,  who  shall  be  at  least  17 
years  of  age  and  have  all  the  other  quali- 
fications of  their  principals  and  take  the 
like  oath,  and  may  in  the  name  of  their 
principals,  perform  the  duties  of  clerk;  but 
all  clerks  and  their  sureties  shall  be 
responsible  for  the  conduct  of  their  duties." 
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This  section  of  the  Statutes  does  not  define  the 
term  or  length  of  time  for  which  a deputy  may  be  appointed. 
But  in  the  case  of  Horstman  v.  Adamson,  101  Mo.  App.  119, 
the  Court  held  that  a contract  between  a clerk  of  a County 
Court  and  his;  deputy,  that  the  latter  was  to  remain  as 
deputy  for  the  entire  period  that  the  clerk  held  the 
office,  was  void  as  against  public  policy.  In  that  cace 
the  Court  said* 

*\  S. 

"The  {rule  is  well  established  that  an 
appointment  to  office  for  a definite  term 
confers  ufon  the  incumbeint  the  right  to 
serve  out!  the  full  official  period,  un- 
less forfeited  by  misconduct,  for  the  per- 
manence of  the  official  itenure  negatives 
the  authority  of  the  appointing  power  of 
removal  at  will.  But  where  the  law  con- 
ferring the  authority  under  which  the 
appointment  is  made  is  silent  as  to  any 
limitation  of  the  right  of  removal,  and 
the  official  term  is  unlimited,  the 
absolute  power  of  removal  is  an  incident 
to  the  power  of  appointment,  to  be  invoked 
and  applied  at  pleasure,  without;  notice, 
and  without  legal  liability  for  the  re- 
sults. These  principles  have  been  fre- 
quently recognized  in  numerous  decisions, 
alike  by  the  Federal  Courts,  as  well  as  by 
the  courts  of  many  states  Including  our 
own.  (Citing  cases)" 

This  rule  is  also  announced  in  the  case  of  State  ex  rel 
Mincke  et  al  vs*  Sartorius,  95  S.  W.  (2d),  1.  c»  875* 

The  fact  that  the  deputy  was  appointed  in  this  case 
"during  the  term  of  the  County  Clerk"  would  lead  one  to  be- 
lieve that  there  was  a contract  entered  into  between  the 
clerk  and  his  deputy*  However,  public  office  and  compensa- 
tion therefor  are  not  matters  of  contract,  and  even  though 
they  meant  to  enter  into  one,  it  would  be  void,  being 
against  public  policy. 

In  the  case  of  Motley  v.  Callaway  County,  149  S. 

W.  (2d)  875,  1.  c.  876  the  Missouri  Supreme  Court  announced 
the  rule  on  this  question  as  follows* 
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w # » It  la  true  that  under  the 
monarchical  form  of  government.  In  the 
early  development  of  the  common  law  in 
England,  ’public  offices  were  regarded 
as  incorporeal  hereditaments  and  1 
subjects  of  private  property.’  46  C.  J. 

932,  sec.  23}  see  also  22  R.  C.  L.  376, 
sec.  7.  But  under  our  form  of  government 
an  office  is  ’a  privilege  in  the  gift  of 
the  state  and  depends  upon  the  favor  of 
the  people’}  and  it  ’is  a public  trust’ 
because  ’it  is  created  in  the  interest 
and  for  the  benefit  of  the  public.’ 

22  R.C.L.  376-378,  secs.  8-10.  It  is  not 
(or  the  compensation  thereof)  a subject 
of  grant  or  contract  of  any  person  or 
officer,  -s’  * # M 

In  Vol.  11,  C.  J.,  p.  972  the  rule  as  to  the  term 
of  office  is  stated  as  follows! 

"If  a statute  providing  for  the  appoint- 
ment for  deputy  or  assistant  clerks  of 
courts  fails  to  define  the  period  for 
which  they  shall  hold  office,  they  hold 
only  during  good  behavior." 

This  rule  we  think  would  apply  to  deputy  county  clerks. 

4 

In  the  case  of  State  ex  rel  Mincke  et  al  vs.  Sartorlua 
95  S.  W.  (2d)  1.  c.  875,  the  court  in  speaking  of  the  right 
of  a circuit  Judge  to  remove  a deputy  probation  officer 
and  answering  the  contention  that  they  could  only  be  removed 
by  proceeding  under  the  statute,  said* 

"We  think  relators  clearly  misconceive  the 
applicability  of  such  Statutes  to  their  case. 

Conceding  that,  because  of  the  functions 
they  serve  within  restricted  territorial 
limits,  they  are  to  be  classed  as  ’public 
officers’  and  as  ’county  officers’  within 
the  meaning  of  the  law  (Hastings  vs.  Jasper 
County,  314  Mo.  144}  282  S.  W.  700),  yet 
it  does  not  follow  that  the  matter  of  their 
removal  from  office  is  necessarily  to  be 
governed  by  Sections  11202,  and  11203  (R.  S. 

1929,  now  sections  12,  828,  and  12,829,  supra.) 

This  for  the  reason  that  those  sections  of 
the  Statutes  are  purely  general  in  their 
nature,  and  have  to  do  with  the  subject  of 
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removal  from  office  of  the  several  classes 
of  officers  specified  therein  serving 
terms  of  office  which  are  definitely  defined 
by  law.  # * * where  the  law  conferring  the 
'authority  under  which  the  appointment  is 
made  is  silent  as  to  any  limitation  upon 
the  right  of  removal  and  the  duration  of 
the  official  term  is  thus  left  unlimited 
except  by  the  will  and  pleasure  of  the 
appointing  power,  then  under  such  circum- 
stances, the  unqualified  power  of  removal 
is  incident  to  the  very  power  of  appoint- 
ment Itself,  which  may  be  invoked  and 
applied  at  pleasure  without  notice,  the 
making  of  charges  or  a hearing  thereon. 
(Citing  cases)" 


CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  . 
department  that  the  term  of  an  appointment  of  a deputy 
county  clerk  is  at  the  discretion  of  the  county  clerk  and 
such  deputy  may  be  discharged  at  any  time  during  that  term. 

Respectfully  submitted. 


TYRE  Vi.  BURTON 
assistant  Attorney  General 


APPROVED S 


VANE  C . THURLO 
(Acting)  Attorney  General 
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FISCAL  YEAR:  Change  in  the  fiscal  year  would  require 

enactment  of  Constitutional  Amendment  and 
cannot  he  changed  hy  statute. 


May  22,  1941 


j 


Honorable  John  T.  Hughes 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  April  28th,  1941,  as  follows: 


"Will  you  kindly  advise  me  on  a very 
important  constitutional  question 
which  effects  the  State  of  Missouri. 

,,rIhie  question  pertains  to  *a  change 
in  the  date  of  the  fiscal  year  of  the 
State  of  Missouri.* 

"For  your  information  a ‘House  Joint 
and  Concurrent  Resolution*  along  with 
a ‘House  Bill*  are  now  pending  and 
under  consideration  before  the  Judi- 
ciary Committee  of  the  General  Assem- 
bly. 

"A  sub-committee  of  the  Judiciary 
committee  has  been  appointed,  of  which 
I am  chairman,  to  go  into  the  consti- 
tutionality of  this  question. 

"If  your  office  will  give  me  a written 
opinion  as  to  the  possibility  of  this 
proposed  change  I would  appreciate  it 
immensely." 


Your  letter  enclosed  a copy  of  House  Bill  No.  30, 
which  is  an  act  to  repeal  Section  13020  of  Article  1, 
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Chapter  87  of  the  Revised  Statutes  of  Missouri,  1939, 
and  to  enact  a new  section,  changing  the  fiscal  year 
to  a period  beginning  JUly  1st  and  ending  June  30  in 
the  next  succeeding  year. 

Your  question  relates  to  the  constitutionality  of 
the  change  contemplated  by  House  Bill  No.  30  and,  we 
will,  therefore,  set  out  the  seotlons  of  the  Missouri 
Constitution  which  appear  to  bear  on  the  question. 

Section  43  of  Article  IV  of  the  Missouri  Const!  tu' 
tlon  is  in  part  as  follows: 


"All  revenue  collected  and  moneys 
received  by  the  State  from  any 
source  whatsoever  shall  go  into 
the  treasury,  and  the  General 
Assembly  shall  have  no  power  to 
divert  the  same,  or  to  permit 
money  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  ap- 
propriations made  by  law.  All  ap- 
propriations of  money  by  the  succes- 
sive Genera!  Assemblies  shall  be 
made  in  the  following  order: 

"First . For  the  payment  of  all 
interest  upon  the  bonded  debt  of 
the  State  that  may  become  due  during 
the  term  for  which  each  General 
Assembly  is  elected. 


Section  19,  Article  X of  the  Constitution  of  Missouri 
is  as  follows: 


"No  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  an 
appropriation  by  law;  nor  unless 
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such  payment  he  made,  or  a warrant 
shall  have  issued  therefor,  within 
two  years  after  the  passage  of  such 
appropriation  act;  and  every  such 
law,  making  a new  appropriation,  or 
continuing  or  reviving  an  appropria- 
tion, shall  distinctly  specify  the 
sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied;  and  it 
shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sum  or 
object.  A regular  statement  and 
account  of  the  receipts  and  expendi- 
tures of  all  public  money  shall  be 
published  from  time  to  time . n 


The  latter  section  is  in  harmony  with  Section  36 
of  Article  XV,  which  provides  that  no  law  passed  by  the 
General  Assembly,  except  the  general  appropriation  act, 
shall  take  effect  until  ninety  days  after  adjournment, 
except  those  bearing  emergency  clauses^. 

Section  12,  of  Article  X of  the  Constitution  of 
Missouri  also  provides  in  parts 


mNo  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the 
consent  of  two-thirds  of  the  voters 
thereof  voting  on  such  proposition, 
at  an  election  to  be  held  for  that 
purpose;  * # a ■>;-  -<*• 


Taking  up  the  above  constitutional  provisions  in 
order.  Section  43  of  Article  IV,  supra,  specifically  limits 
appropriations  for  the  bonded  indebtedness  of  the  State  to 
the  term  for  which  each  General  Assembly  is  elected,  that 
term  being  a period  of  two  years  beginning  with  January  of 
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the  odd  numbered  year#  and  ending  with  January  in  the 
successive  odd  numbered  years.  This  provision  renders 
it  Impossible  for  any  General  Assembly  to  appropriate 
money  for  the  bonded  debt  of  the  State  for  the  first  slat 
months  of  the  period  for  which  a succeeding  General 
Assembly  is  to  be  elected,  and  would,  therefore  prevent 
a change  in  the  fiscal  year  to  run  from  July  1st  to  June 
30th  In  the  succeeding  year,  so  far  as  payment  of  the 
State  Indebtedness  is  concerned. 

Section  19  of  Article  X,  above  set  out,  contains 
this  clause;  "nor  unless  such  payment  be  made,  or  a 
warrant  shall  have  issued  therefor,  within  two  years 
after  the  passage  of  such  appropriation  act;" . This 
portion  presents  unsurmoun table  difficulties.  In  many 
instances  the  General  Assembly  adjourns  prior  to  July  1st 
in  legislative  years  and,  in  nearly  all  Instances,  the 
general  appropriation  acts  have  been  passed  long  prior  to 
July  1st  in  such  years . To  oosrply  with  the  above  provision 
the  Legislature  would  be  required  to  remain  in  session  until 
July  1st  to  pass  an  appropriation  which  might  be  approved 
by  the  Governor  and  become  effective  on*  July  1st,  in  order 
that  warrants  could  be  drawn  on  the  funds  thereby  provided 
until  July  1st  two  years  later  . This  provision  of  the  Con- 
stitution has  been  construed  in  State  ex  rel.  v.  Holladay, 

64  Mo.  326,  1.  c*  527,  528,  in  the  following  languages 


"Prom  a consideration  of  these  two 
sections,  it  seems  quite  obvious 
that  no  appropriations  of  money  find 
recognition  in  the  constitution  ex- 
cept 1 regular  appropriations, ' and 
that  such  cannot  be  mads  except  at 
regular  legislative  sessions,  oc- 
curring biennially*  This  view  of  the 
matter  receives  abundant  confirmation 
in  the  prohibitions  of  section  19  of 
article  X,  that  *no  moneys  shall  ever 
be  paid  out  of  the  treasury  of  this 
State,  or  any  of  the  funds  under  its 
management,  except  in  pursuance  of 
an  appropriation  by  law;  nor  unless 
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such  payment  be  made,  or  a warrant 
shall  have  Issued  therefor,  within 
two  years  after  the  passage  of  such 
appropriation  act,  and  every  such 
law  making  a new  appropriation  or 
continuing  or  reviving  an  appropria- 
tion,  shall'cTi  atinctly  specify  the 
sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied;  and  it 
shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sum  or 
object, .*  etc. 

"The  aot  of  March,  1870,  is  clearly 
inconsistent  with  the  provisions  of 
the  constitution  above  quoted,  and  in 
consequence  thereof,  and  in  conformity 
with  what  the  schedule  ordains,  the 
provisions  of  that  act  ceased  when  the 
constitution  was  adopted.  For  although 
the  sections  of  the  constitution  just 
cited,  do  not  in  express  and  “direct 
terms  Inhibit  the  auditor  from  drawing 
his  warrant  in  favor  of  a claimant  who 
relies  on  an  appropriation  more  than 
two  years  old,  yet  those  sections,  by 
necessary  and  Inevitable  implication, 
accomplish  the  same  result;  for  it 
cannot,  with  any  show  of  reason,  be 
claimed  that  a warrant  can  be  drawn 
without  an  appropriation;  but  es  just 
seen,  no  appropriation  possesses  any 
validity,  force,  or  even  existence,  after 
the  lapse  of  two  years. 

“These  provisions  of  the  organic  law  are 
self-executive,  and  oonseqpaently  need 
no  legislation  in  their  aid.  (St.  Joe 
Board  Pub.  Schools  vs.  Patton,  62  Mo, 
444.) 

“Immediately  upon  their  adoption  they 
became  operative  and  effective,  not 
only  prospectively . but  as  to  all 
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exlating  appropriations.  Any  other 
construction  than  this  would  only 
partially  abolish  the  evils  mid  eradi- 
cate the  mischiefs  these  constitutional 
provisions  were  designed  to  remedy*  Be- 
cause heretofore,  owing  to  the  number 
and  variety  of  special  appropriations 
hidden  in  numerous  and  disconnected 
session  acts,  and  extending  during  a 
long  series  of  years,  it  was  next  to 
Impossible,  even  after  exhaustive  care 
and  research,  to  ascertain  the  precise 
financial  status  of  the  State.  This 
shows  very  pointedly , as  we  think,  the 
error  of  the  idea  which  seeks  to  limit 
to  future  appropriations  alone  the 
operation  of  the  constitutional  pro  visions 
under  discussion,  die  evident  purpose  of 
which  was  to  show  once  every  two  years, 
by  a general  appropriation  act  and  at  one 
connected  view,  all  sums  for  which  the 
auditor  ndur  Trig  the  next  ensuing  biennial 
period  could  be  lawfully  called  upon  to 
issue  his  warrant." 


It  would  appear  to  be  inrpractioal  for  the  State  and 
the  various  counties  to  employ  different  fiscal  years. 
Section  12  of  Article  X,  supra,  has  been  interpreted  by 
the  Supreme  Court  to  refer  to  calendar  years.  We  find  the 
following  in  the  decisions  of  that  court  in  Union  Trust  & 
Savings  Bank  v.  City  of  Sedalia,  500  Mo.  599,  1.  c.  412: 


"The  constitutional  provision,  supra, 
covers  both  counties  and  cities.  If  the 
word  ’year*  as  therein  used  means  a 
calendar  year  as  to  counties,  why  should 
It  mean  a different  thing  as  to  cities? 
As  to  both  it  refers  to  and  limits  the 
debt-making  power  during  the  period  of 
twelve  months  . The  particular  twelve 
months,  we  say,  as  to  counties,  is  the 
twelve  months  beginning  January  1st  mid 
ending  December  51st.  Not  only  so,  but 
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we  have  so  said,  where  the  matters 
at  issue  were  the  fiscal  transactions 
of  the  counties.  The  fiscal  year  of 
the  county  by  our  ruling  has  been 
established  as  a calendar  year.  -;rn 


A still  further  obstruction  to  a change  in  the  fiscal 
year  presents  itself.  Our  State  elective  officials  assume 
office  in  January  after  their  election  and  hold  their  rem- 
aps otive  offices  for  a term  of  four  years  and  their 
successors  would  assume  their  offices  for  the  last  six 
months  of  the  period  for  which  an  appropriation  would  be 
made,  if  the  fiscal  year  were  changed.  Under  these  circum- 
stances, it  would  be  possible  for  an  elective  official  to 
exhaust  the  appropriation  for  his  office  before  hia  succes- 
sor assumed  the  position.  While  it  is  to  be  assumed  that 
no  officer  would  maliciously  do  this,  yet  the  requirements 
of  his  office  might  be  such  that  he  would  be  legally  justi- 
fied in  expending  his  entire  appropriation. 


CONCLUSION . 


In  view  of  the  foregoing  authorities  and  constitutional 
provisions,  it  is  the  conclusion  of  this  office  that  a proper 
change  in  the  fiscal  year  of  the  State  may  be  brought  about 
only  through  the  adoption  of  a proper  amendment  to  the  Consti- 
tution, and  that  House  Bill  No.  50,  Introduced  in  the  Slat 
General  Assembly,  is  in  conflict  with  the  Constitution  of 
Missouri  to  such  extent,  as  outlined  above,  that,  if  passed, 
it  would  be  Ineffective. 


Respeotfully  submitted. 


ROBERT  L,  EIDER 

Assistant  Attorney-General 

APPROVED : 


mr'tr:  mmm 

(Acting)  Attorney-General 
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TAXATION  AND  REVUSUEi  City  collectors  In  cities  of  the 

fourth  class  cannot  proceed  under 
Section  11066,  but  must  follow  the 
provisions  of  the  Jones -Muager  Act, 
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Mr,  Frank  IS,  Huffhines 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 

Dear  Sin 

This  department  Is  In  receipt  of  your  letter 
of  June  13th  wherein  you  make  the  following  inquiry* 


"I  would  appreciate  an  opinion  in 
regard  to  the  above  section  as  to 
whether  or  not  said  section  applies 
to  city  collectors  of  the  fourth 
class.  If  not  please  advise  the 
proper  procedure  as  to  same* 
{Section  11086,  Revised  Statutes 

•fraftttY  » 


The  question  of  the  procedure  with  reference  to 
the  collection  of  delinquent  taxes  in  cities  of  the 
fourth  class  was  under  consideration  by  the  Court  in 
the  decision  of  State  vs.  Nolte  138  S.  W . (2nd)  1016, 
We  think  this  decision  answers  your  question  and  we 
quote  the  following  excerpts  from  the  same,  i.c.  1017, 
1018,  1019 i 


"The  two  questions  confronting  us  are 
so  closely  related  that  we  will  con- 
sider them  together.  Those  questions 
are*  What  is  the  proper  method  of 
collecting  delinquent  real  estate 
taxes  due  a city  of  the  fourth  class 
in  St,  Louis  County?  What  officer 
should  collect  such  taxes?  * * * *■ 
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"Now,  since  the  enactment  of  House 
Bill 677  and  aflallar  measures  at  the 
1939  session,  we  have  two  methods  for 
the  collection  of  state  and  county 
taxes % in  St,  Louis  County,  Jackson 
County,  and  the  City  of  St,  Louis,  by 
suit;  in  all  the  remainder  of  the  state, 
% advertisement  and  sale.  In  (giving 
effect  to  section  6995,  shall  we  say 
that  city  taxes  due  a city  located  in 
St,  Louis  County  shall  be  collected 
in  the  same  manner  as  provided  for  the 
collection  of  state  and  county  taxes 
in  St.  Louis  County,  or  in  the  same 
manner  provided  for  the  collection 
of  state  and  county  taxes  in  the  state 
at  large?  Respondents  say  that  the 
method  in  force  for  collecting  state 
and  county  taxes  in  St*  Louis  county 
should  apply  to  the  collection  of 
taxes  due  to  citleB  in  the  same  county, 
and  to  hold  otherwise  would  result  in 
confusion,  The  argument  that  taxes 
due  cities  of  the  fourth  class  should 
be  collected  toy  one  method  in  two 
counties  and  taxes  due  cities  of  the 
same  class  should  be  collected  by  a 
different  method  in  the  other  one 
hundred  and  twelve  counties,  is  not 
very  convincing.  The  constitutional 
question  as  to  whether  the  same  method 
must  prevail  in  ail  cities  of  the  same 
class  ha©  not  been  raised  and,  of 
course,  we  do  not  decide  it.  As  to 
possible  confusion  which  may  ensue 
from  the  collection  of  city  taxes  toy 
one  method  and  the  collection  of  state 
and  county  taxes  in  the  same  county 
by  a different  method,  we  call  atten- 
tion to  the  fact  that  prior  to  the 
Jones -Hunger  law  the  statutes  provided 
for  the  collection  of  city  taxes  in 
first  class  cities  by  sale  without 
suit,  sections  6207-6240,  R*  S*  1929* 


Mr.  frank  S.  HuffhineB 


Juno  IT*  19&X 


-3-: 


Ho.  St.  Ann*  Sections  6207-6240,  pp.  5330-5345 
while  In  the  same  counties  state  and  county 
taxes  were  collected  by  suit*  We  find  nothing 
in  House  Bill  677  to  indicate  a legislative 
intention  to  remove  cities  of  the  fourth 
class  from  the  operation  of  the  Jonee-Munger 
law.  That  the  General  Assembly  did  not  so 
Intend,  we  think  is  made  clear  by  section 
9952a -o  of  House  Bill  677*  Mo*  St,  Ann.  Sec- 
tion 9952A-6,  That  section  provides  for 
the  enforcement  of  the  'lien  of  the  state*' 
which  must  mean  the  lien  for  state  and  county 
taxes.  House  Bill  677  makes  no  provision 
for  the  enforcement  of  a lien  for  taxes  due 
a city  of  the  fourth  class  which,  as  already 
pointed  out*  is  vested  in  the  city. 


Relators  contend  that  not  only  must  the 
taxes  of  respondent  city  be  collected  by 
advertisement  and  sale  as  outlined  in  the 
original  Jonas -Monger  law,  but  also  that 
they  must  be  collected  by  county  and  not 
city  officers.  Relators  base  this  claim 
on  sections  9970  end  9971#  H,  3,  Mo,  1929# 

Mo,  St.  Ann*  Sections  9970#  9971,  pp*  6012# 
8013;  and  on  certain  sections  of  the  Jones- 
Monger  law.  Section  9970  provides  that  the 
collectors  of  all  cities  having  authority 
to  levy  and  collect  taxes  shall  annually 
return  to  the  county  collector  all  unpaid 
real  estate  assessments  and  section  9971 
provides  that  the  county  collector  shall 
have  power  to  collect  such  assessments. 

These  sections  were  first  enacted  in  1072, 
laws  of  1071-72#  page  118,  at  a-  time  when 
no  city  had  a lien  for#  or  the  power  to 
collect*  city  taxes*  In  1879  and  later*  as 
we  have  already  pointed  out,  various  classes 
of  cities  were  granted  a lien  for  and  the 
power  to  collect  their  own  taxes*  Notwith- 
standing this*  sections  9970  and  9971  have 
been  retained  in  the  statutes  and  section 
9970  was  repealed  and  reenacted  in  substan- 
tially the  same  form  in  1933*  the  only  change 
being  to  substitute  the  words  'first  Monday 
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in  March'  for  the  words  'first  day 
in  May*'  Laws  of  1933,  page  450, 

The  apparent  conflict  between  the 
statute®,  now  numbered  6995  and  9970, 
9971,  respectively,  was  considered  by 
this  court  in  the  case  of  City  of 
Aurora  ex  rel,  v,  Lindsay,  l4o  Mo, 

509,  48  S,  W.  642,  deciflad  in  1898. 

It  was  there  held  that  the  city  col- 
lector, not  the  county  collector,  was 
the  proper  officer  to  collect  taxes 
dura  a city  of  the  fourth  class.  That 
ruling  has  not  since  been  departed 
from*  so,  when  the  General  Assembly., 
repealed  and  reenacted  section  9970 
in  1933,  in  the  same  form,  they  are 
presumed  to  haw  adopted  the  construc- 
tion so  placed  on  the  statutes  by  this 
court.  State  ex  inf.  Gentry  v,  Meeker, 
317  Mo.  719,  296  S.  W.  411,  In  other 
words,  said  section  9970,  both  before 
and  after  its  reenactment  in  1933,  was 
and  is  applicable  only  to  the  limited 
number  of  cities  above  mentioned,  which 
still  return  their  delinquent  taxes 
to  county  instead  of  city  officers. 

The  expression  'such  cities1,  appearing 
in  sections  99^9,  9950,  and  other 
section®  of  the  Jones-Munger  law  and  of 
the  Revised  Statutes,  Mo,  St,  Ann, 
Sections  99^9,  9950,  p.  7991,  refers 
to  such  cities  as  from  time  to  time 
have  been  granted  the  power  to  collect 
their  own  taxes,  and  those  sections 
vest  in  city  officers  the  same  duties 
as  to  city  taxes  aw  are  exercised  by 
county  officers  as  to  other  taxes. 

Section  99^3c  makes  this  clearer  by  re- 
quiring us  to  read  the  word  * city' into 
the  various  sections  where  the  word 
•county*  appears, 

Our  conclusions  in  this  case  apply  only 
to  the  collection  Of  city  taxes  in  cities 
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of  the  fourth  class.  Other  cities 
are  governed  fey  different  statutes 
which  may  or  may  not  compel  a different 
result , 

We  hold  that  the  taxes  of  respondent  city 
should  he  collected  hy  Its  proper  city 
officers*  hut  In  the  manner  provided  fey 
the  Jones -Munger  law  and  not  fey  suit  as 
attempted  in  the  Instant  case.  Accordingly* 
our  provisional  rule  should  he  and  is 
hereby  made  absolute,” 

CONCLUSION 


In  view  of  the  above  decision,  vie  are  of  the  opinion 
that  Section  11086  does  not  apply  to  city  collectors  of 
cities  of  the  fourth  class  with  respect  to  real  taxes 
and  the  procedure,  as  outlined  in  the  decision  quoted 
supra*  should  he  followed.  The  Jones -Munger  Act  does  not 
appear  to  have  affected  the  collection  of  personal  taxes 
in  cities  of  the  fourth  class.  Therefore,  in  so  far 
as  applicable,  the  provisions  of  Section  11086,  as  said 
Section  may  apply  to  the  collection  of  personal  taxes, 
would  still  he  effective. 


Respectfully  submitted 


OLLrm  W,  NOLEN 
Assistant  Attorney  General 


APPROVED* 


TOITUTTO 
(Acting)  Attorney 
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Balance  of  appropriation  must  be  transferred. % 
to  the  ordinary  revenue  *fund  to  the  credit 
of  the  state  treasurer  at  the  end  of  each 
biennium. 
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Mr.  Dyas  B.  Hulse 
Chief  Clerk 

State  Treasurer’s  Office 
Jefferson  City,  Missouri 

Dear  Sir* 


We  are  In  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  July  28,  1941,  miiich 
reads  as  follows: 

»%  Section  13051,  R.  S.  Mo.  1939, 
the  State  Treasurer  Is  authorized 
to  transfer  certain  funds  to  the  ordinary 
revenue  fund. 

"On  our  books  we  find  deposited  by  the 
State  Auditor  $40,000,00  in  the  Tax- 
Token  Puna,  which  was  created  for  the 
redemption  of  tax  tokens  when  and  as  the 
same  are  presented  to  the  State  Auditor 
for  redemption. 

"inasmuch  as  this  fund  has  been  created 
by  the  sale  of  tax  tokens  we  are  asking 
your  opinion  as  to  whether  or  not  we 
may  1 eave  this  fund  Intact  and  used  for 
the  specific  purpose  for  which  same  was 
created." 

Article  X,  Section  19  of  the  Constitution  of  MIS' 
sourl  reads  as  follows: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  Its  management,  except 
In  pursuance  of  an  appropriation  by 
lawj  nor  unless  such  payment  be  made, 
or  a warrant  shall  have  issued  there- 
for, within  two  years  after  the  passage 
of  such  appropriation  act;  and  every 
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such  law,  making  a new  appropriation, 
or  continuing  or  reviving  an  appro- 
priation, shall  distinctly  specify 
the  sum  appropriated,  and  the  object 
to  which  it  is  to  be  applied?  ,and  it 
shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sum  or  ob- 
ject, A regular  statement  and  ac- 
count of  the  receipts  and  expendi- 
tures of  all  public  money  shall  be 
published  from  time  to  time.” 


In  view  of  the  above  constitutional  provisions,  the 
Legislature,  In  1933,  enacted  what  la  now  Section  13061,  R. 
S.  Missouri  1939.  As  to  the  construction  of  Article  X,  Sec- 
tion 19  of  the  Constitution  of  Missoeirl  the  Supreme  Court, 
in  the  case  of  State  ex  rel.  Missouri  State  Board,  etc.  v. 
Holladay,  64  ilo.  526,  1*  c.  52B,’  said? 

"Whether,  then,  we  consider  the  plain 
language  of  the  fundamental  law  or, 
resorting  to  a very  familiar  rule  of 
construction,  reflect  on  *the  old  law, 
the  mischief  and  the  remedy, T it  seems 
plain,  beyond  question,  that  the  audi- 
tor did  but  obey  the  constitutional 
mandate  when  refusing  to  issue  his 
warrant.  And  if  any  doubt  should 
still  linger  fn  the  mind  on  this  sub- 
ject* that  doubt  will  be  quickly 
resolved  in  favor  of  the  position  we 
have  assumed  by  examination  of  the 
debates  in  the  convention  which  framed 
the  constitution*  When  speaking  of 
section  19,  supra,  Mr*  Letcher  ob- 
served? fIn  regard  to  the  section, 

I desire  to  say  that  if  I understand 
the  object  to  it,  it  _Is  _to  keep  the 
matter  of  appr oprla¥l ons  close  up 
together.  In  appropriation  made  at 
one  time,  made  we  will  say  to-day,  by 
law,  and  no  warrant,  for  Instance,  Is- 
sued for  that  appropriation  until  two 
years  hence,  we  find  that  the  State 
finances  would  be  in  such  a condition 
that,  unless  we  put  some  limit  upon 
this  thing,  it  will  be  almost  impos- 
sible to  know  how  the  treasury  does 
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stand, ’ 

’•And  commenting  on  the  same  section, 

Mr,  Mudd  said:  *Now,  the  object  of 
the  committee  was  to  restore  to  the 
general  revenue  the  balances  of  the 
appropriations  not  applied  at  the 
end  of  every  two  years,  so  that  each 
session  of  the  General  Assembly 
should  make  appropriations  for  the 
term  during  which  they  were  elected, 
and  not  leave  those  appropriations  open 
to  be  drawn  upon  at  any  time,  which 
have  been  made  by  preceding  General 
Assemblies.  It  v/as  to  close  up  the 
books  at  leasT** once  every  two  years, 
and  then  if ' any  "“appr'opriat  i on  be  made, 
let  it  be  made  by  the  General  Assembly 
then  in  session.* 

Also,  In  the  case  of  State  ex  rel,  v*  Gordon,  236 
Mo,  142,  1.  c,  157,  the  ’court  said: 

** 

”It  is  contended  by  relator  that: 

* Article  II  of  Chapter  49,  Revised 
Statutes  1909,,  contains  the  law  of 
this  State  in  'reference  to  the 
preservation  pf  fish  and  game, 
specifies  the' salary  of  the  game 
warden,  and  provides  that  It  shall 
be  paid  out  of  the  game  protection 
fund  by  warrant  drawn  by  the  State 
Auditor  on  said  fund  in  the  hands  of 
the  State  Treasurer.  When  the  above 
act  became  effective,  August  16, 

1909,  It  required  no  further  appro- 
priation by  the  Legislature,  or  any 
other  body,  to  pay  the  salary  and 
expenses  Incurred  by  the  State  Game 
and  Fish  Commissioner** 

”In  support  of  the  foregoing  proposition 
relator  maintains  that  the  provisions 
of  the  game  law  referred  to  constitute 
a continuing  appropriation,  under  which 
respondent  was  authorised  and  it  was  his 
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duty  to  issue  warrants  for  such  salary 
and  expenses  as  were  properly  charge- 
able to  the  game  protection  fund,  with- 
out any  further  appropriation  for  that 
purpose  by  the  General  Assembly  as  made 
in  section  62  of  said  House  Bill  No* 

1200. 

”We  cannot  agree  to  that  contention. 

It  is  provided  by  section  43,  article 
4 of  the  Constitution  of  this  State 
thati  ’All  revenue  collected  and 
moneys  received  by  the  State  from  any 
source  whatsoever  shall  go  into  the 
treasury*  and  the  General  Assembly 
shall  have  no  power  to  divert  the  same, 
or  to  permit  any  money  to  he  drawn  from 
the  treasury,  except  in  pursuance  of 
regular  appropriations  made  by  law,’ 

And  fey  section  19,  article  10,  thati 
’.No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  of  any 
of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation 
by  lawj  nor  fenless  such  payment  fee  made, 
or  a warrant)  shall  have  issued  therefor, 
within  two  years  after  the  passage  of 
such  appropriation  act}  and  every  such 
law,  making  a new  appropriation,  or 
continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appro- 
priated, and  the  object  to  which  it  is 
to  he  applied,  and  it  shall  not  he  suf- 
ficient to  refer  to  any  other  law  to 
fix  such  sum  or  object. ’ 

"The  language  of  the  foregoing  pro- 
visions of  the  Constitution  is  clear 
and  explicit  and  forbids  the  payment 
of  money  from  the  State  treasury  ’received 
from  any  source  whatsoever’  or  ’of  any 
funds  xinder  its  management’  except  in 
pursuance  of  regular  appropriations 
made  by  law.  Because  of  this  consti- 
tutional inhibition  we  have  no  diffi- 
culty in  deciding  that  in  the  absence 
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of  an  appropriation  made  by  the  General 
Assembly  for  that  purpose  no  funds 
could  be  lawfully  paid  out  of  the  State 
treasury  for  the  support  and  maintenance 
of  the  game  department,  nor  would  re- 
lator be  entitled  to  the  audit  and  al- 
lowance of  his  accounts  for  salary  and 
expenses,  (See  Secs,  11828  and  11836, 

R,  5,  1909 j State  v*  Holladay,  65  Mo. 

77}  State  ex  rel.  v*  Holladay,  66  Mo, 

1,  c.  389 f Pus 2 v.  Spaunhorst,  67  Mo, 

1,  c,  268)  State  ex  rel.  v,  Henderson, 

160  Mo.  1.  o.  213,  214.)  In  addition 
to  the  foregoing  citations  it  should 
be  added  that  the  General  Assembly 
which  enacted  the  game  and  fish  law 
appropriated  out  of  the  State  treasury 
the  sum  of  two  hundred  thousand  dol- 
lars, or  so  much  thereof  as  should  be 
necessary,  from  the  game  protection 
fund,  to  meet  the  expenses  of  the 
department  for  the  biennial  period 
therein  named,  and  by  so  doing  gave 
a legislative  construction  to  the  law 
and  the  Constitution  as  to  the  neces- 
sity of  a biennial  appropriation.” 

Also,  in  the  case  of  Nacy  v,  Le  Page,  111  S,  W 
(2d)  25,  1.  c,  26,  said* 

* •»  The  state  treasurer,  in  his 
official  capacity  and  in  the  funds 
.of  the  state  treasury,  has  no  goods, 
moneys,  or  effects  of  any  private 
citizen  in  his  custody,  nor  does 
he  owe  a debt  from  the  treasury  to 
any  one.  He  is  a custodian  of  pub- 
lic funds,  raised  by  taxation,  which 
belong  to  the  state.  His  duty  is  to 
pay  out  these  funds  only  ' In  pursu- 
ance of  an  appropriation  by  law' 
which  * shall  distinctly  specify  the 
sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied.*  Section 
19,  article  10,  Constitution.  ■>  ” 
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Also,  in  the  case  of  State  v.  Hackmann,  282  S,  W, 
1007,  par,  10,  the  court  said: 

"It  further  appears  that  no  money 
has  been  appropriated  out  of  which 
relator’s  bill,  as  herein  submitted, 
can  be  paid*  And  since  under  the 
provisions  of  section  19,  article 
10,  of  the  Constitution,  no  money 
way  be  paid  out  of  the  state  treasury, 
except  in  pursuance  of  an  appropriation 
by  law,  the  respondent  was  and  is  with- 
out authority  to  issue  a warrant  in 
payment  of  relator’s  claim.  -«■  * # * # ” 

The  appropriation  act  of  1939,  as  set  out  in  Laws 
of  1939,  page  173,  Section  132,  reads  as  follows: 

"There  is  hereby • appropriated  out  of 
the  State  Treasury,  chargeable  to 
the  General  Revenue  SHmd,  the  sum  of 
Twenty-five  Thousand  Dollars  JS25,OOQ.OO) 
or  such  part  thereof  as  may  be  necessary, 
to  enable  the  State  Auditor  to  put  into 
effect  the  provisions  of  Section  35  of 
the  Sales  Tax  Act  of  1939,  providing 
for  refunds  required  by  this  Act  or 
by  final  Judgment  of  Court,  of  taxes 
collected  under  this  Act,  the  Missouri 
Retailers  Occupation  Tax  Act  of  1933, 
the  Emergency  Revenue  Act  of  1935',  or 
the  Sales  Tax  Act  of  1937." 

It  will  be  noticed  that  this  appropriation  is  for 
the  purpose  of  enabling  the  state  auditor  to  put  into  ef- 
fect the  provisions  of  Section  35,  the  Sales  Tax  Act  of 
1939  and  other  tax  acts.  Section  35,  Laws  of  1939,  page 
869,  reads  as  follows: 

HIt  shall  be  the  duty  of  the  General  As- 
sembly to  appropriate  and  set  aside  funds 
sufficient  for  the  use  of  the  State  Audi- 
tor to  make  any  refund  of  taxes  required 
by  this  Act  or  by  final  judgment  of  Court." 
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Under  the  above  section  it  does  not  state  specifical 
ly  that  the  appropriation  should  be  for  the  refund  of  tax 
tokens  but  the  appropriation  is  set  aside  to  make  any  re- 
fund of  taxes  required  under  the  SaleB  Tax  Act, 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  Forty  Thousand  Dollars  in  the 
Tax  Token  Fund  deposited  by  the  state  auditor,  which  was 
created  for  the  redemption  of  tax  tokens  when  the  same  are 
presented  to  the  state  auditor  for  redemption,  should  be, 
at  the  end  of  the  biennium  after  all  warrants  on  the  same 
have  been  discharged,  transferred  and  placed  to  the  credit 
of  the  ordinary  revenue  fund  of  the  state  by  the  state 
treasurer. 

It  is  further  the  opinion  of  this  department  that 
refunds  under  the  Sales  Tax  Act  can  only  be  made  out  of 
funds  created  by  an  appropriation  by  the  Legislature  of 
1941. 

a 

Respectfully  submitted 


. W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


vmreT.-fg trees 

(Acting)  Attorney  General 
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ROADS' AND  BRIDGES: 
CONSTRUCTION  OP  BRIDGES 
IN  COUNTY  COURT  DRAINAGE 
DISTRICTS: 


When  a new  road.  i3  established  through 
or  into  a county  court  drainage  district, 
the  special  road  district  comprising  such 
drainage  district  shall  pay  for  the  con- 
struction of  such  bridges  that  are  made 
necessary  on  account  of  the  road  crossing 
one  of  such  drainage  ditches. 
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Mr.  E.  S.  Huffman,  Clerk 
County  Court  of  Pemiscot  County 
Caruthersville,  Missouri 

Dear  Sir: 


you  request  an  opinion  from  this  department  upon  the  fol- 
lowing statement  of  facts: 


"The  County  Court  of  this  county  has 
made  an  order  directing  and  author- 
izing me  to  submit  to  you  for  an 
opinion  the  following  question  of 

law: 


"A  new  public  road  has  been  opened 
and  established  through  court*  orders 
of  the  County  Court  and  thi3  road  in- 
tersects and  crosses  a drainage  ditch 
in  one  of  the  drainage  districts  or- 
ganized many  years  ago  as  a county 
drainage  district.  The  drainage  dis- 
trict, of  course,  is  controlled  and 
its  ditches  maintained  by  the  County 
Courts  and  the  ditch  in  question  was 
constructed  many  years  before  the  pre- 
sent public  road  was  opened  across  the 
ditch.  The  location  of  a proposed 
bridge  across  this  ditch  is  in  one  of 
the  special  road  districts  of  the 
county. 


,fI  particularly  call  your  attention 
to  Section  12,427  R.  S.  of  Mo.,  1939, 
and  request  you  to  give  me  an  opinion 
as  to  whose  obligation  it  is  to  con- 
struct a bridge  across  this  ditch, 
that  is,  is  it  the  obligation  of  the 
special  road  district,  the  county, 
or  the  drainage  district?*' 


S,  Huff  mem 
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Under  Article  3 of  Chapter  79,  R.  S,  Missouri  1939, 
drainage  districts  may  be  constructed  and  improved  by  county 
courts.  This  is  a special  act  and  the  powers  and  duties  of 
the  county  court  acting  for  such  districts  are  derived  solely 
therefrom*  Under  Section  12398  of  said  article  the  following 
provision  is  made* 

•’When  it  shall  be  conducive  to  the 
public  health,  convenience  or  pub- 
lic welfare,  or  when  it  will  be  of 
public  utility  or  benefit,  the 
county  court  of  any  county  in  this 
state  shall  have  the  authority  to 
organise,  incorporate  and  establish 
drainage  districts  4nd  to  cause  to 
be  constructed,  straightened,  widened, 
altered  or  deepened,  any  ditch,  drain, 
natural  stream—*  * vs*  * * * * * * * “ 

Under  Section  12403  of  said  article  such  a district, 
after  being  duly  formed,  becomes  a body  corporate  and  a 
political  subdivision  of  the  state,  capable  of  suing  and 
liable  to  be  sued.  In  such  districts  the  county  court  acts 
as  the  board  of  commissioners  for  the  district.  Section 
12427  of  said  article,  to  which  you  refer  In  your  request, 
provides  as  follows: 

“The  county  court  may,  when  the  same 
is  necessary  for  the  public  health, 
convenience  or  welfare,  cause  to  be 
constructed  or  enlarged  any  bridge 
or  culvert  made  necessary  by  the 
crossing  of  any  ditch  constructed 
by  a district  organized  under  the 
provisions  of  this  article:  Pro- 
vided, however,  that  if  such  bridge 
or  culvert  shall  belong  to  any  cor- 
poration other  than  the  county,  the 
county  clerk  shall  give  such  corporation 
notice  by  delivering  to  its  agent  the 
order  of  the  court  declaring  the  neces- 
sity for  constructing  or  enlarging  such 
bridge  or  culvert.  A failure  to  con- 
struct or  enlarge  such  bridge  or  cul- 
vert within  the  time  specified  shall 
be  taken  as  a refusal  to  do  said  work, 
and  thereupon  the  county  court  shall 
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proceed  to  let  the  work  of  constructs 
ing  or  enlarging  the  same,  and  assess 
the  corporation  with  the  cost  thereof, 
and  the  county  clerk  shall  place  such 
assessment  on  the  tax  book  against  said 
corporation,  and  it  shall  be  a lien 
upon  the  property  of  the  corporation, 
to  be  collected  as  taxes.  But  before 
the  county  court  shall  let  such  work, 
they  shall  give  to  the  agent  of  such 
corporation  at  least  twenty  days’  actual 
notice  of  the  time  and  place  of  letting 
such  work.  When  a bridge  has  been  con- 
structed across  a drainage  ditch  that 
crosses  any  public  highway  in  this  state, 
that  shall  be  adjudged  sufficiently  by 
the  county  court  of  the  county  in  which 
said  drainage  district  is  organized, 
such  bridge  shall  become  a part  of  such 
highway  and  shall  thereafterwards  be 
maintained,  repaired  or  replaced  by 
the  authority  authorized  by  law  to  maintain 
the  road  of  which  It  becomes  It  part.” 

This  is  the  section  of  this  article  which  refers  to  the  con- 
struction of  bridges  in  such  districts.  So  if  the  burden 
has  been  placed  on  the  district  to  construct  a bridge  under 
conditions  as  related  ip  your  request,  we  must  find  that  duty 
in  this  section.  The  first  sentence  of  this  section  provides 
that  when  the  county  court  finds  that  it  is  necessary  for  the 
public  health,  convenience  or  welfare  to  construct  or  enlarge 
such  a bridge,  it  may  cause  the  same  to  be  done.  The  bridge 
referred  to  hea^  however,  is  the  one  which  is  made  necessary 
by  the  crossing  of  any  ditch  of  the  district  which  is  con- 
structed across  a public  road.  The  county  court,  when  acting 
under  this  section,  is  acting  as  a board  for  the  district.  It 
might  be  argued  that  the  language  of  this  section,  which  reads 
that  ”The  county  court  cause  to  be  constructed  or  enlarged 
any  bridge  ■-*  would  require  the  county  to  bear  the  expense 
of  the  bridge.  Such  a construction  would  not  be  In  harmony 
with  Article  10,  Chapter  46,  R.  S.  Missouri  1959,  and  especial 
ly  Sections  8682  and  8688  of  said  article  which  are  as  follows 

’’See*  8682,  Said  board  shall  have  sole, 
exclusive  and  entire  control  and  juris- 
diction over  all  public  highways  with- 
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in  its  district  outside  the  corporate 
limits  of  any  city  or  village  therein 
to  construct,  improve  and  repair  such 
highways,  and  shall  remove  all  ob- 
structions from  such  highways,'  and 
for  the  discharge  of  these  duties 
shall  have  all  the  power,  rights  and 
authority  conferred  by  general  statutes 
upon  road  overseers,  and  said  board 
shall  at  all  times  keep  the  public 
roads  tinder  its  charge  in  as  good 
repair  as  the  means  at  its  command  will 
permit,  and  for  this  purpose  may  employ 
hands  at  fixed  compensation*  rent, 
lease  or  buy  teams,  implements,  tools 
and  machinery,  all  kinds  of  motor  power, 
and  all  things  needful  to  carry  on  such 
road  work*  Provided,  that  the  board  may 
have  such  road  work  or  any  part  of  such 
work  done  by  contract,  tinder  such  regu- 
lations as  the  board  may  prescribe," 

"Sec.  8688.  Said  board  may,  J»y  contract 
or  otherwise,  under  such  regulations  as 
the  board  shall  prescribe,  build,  repair 
and  maintain,  or  cause  to  be  built,  re- 
paired, or  maintained  all  bridges  and 
culverts  needed  thin  said  district: 

Provided,  however,  that  the  county  court 
of  the  county  in  which  said  special  road 
district  is  located  may,  in  its  discretion, 
out  of  the  funds  available  to  It  for  that 
purpose,  construct,  maintain,  or  repair, 
any  bridge,  or  bridges,  or  culvert  or 
culverts  in  such  road  district,  or  dis- 
tricts, or  it  may,  in  its  discretion, 
appropriate  out  of  the  funds  available 
for  that  purpose  money  to  aid  and  assist 
the  commissioners  of  said  special  road 
district,  or  districts,  which  shall  be 
expended  by  the  eoosniss  loners  of  said 
special  road  district,  or  districts,  as 
above  provided," 

We  make  reference  to  this  act  because  by  your  request 
you  indicate  that  the  new  road  is  In  a special  road  district. 
The  proviso  clause  of  said  Section  8688  makes  it  discretionary 
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with,  the  county  court  whether  or  not  it  will  expend  any  of 
the  available  public  funds  on  such  a bridge. 

Under  Section  8691,  R,  S,  Missouri  1939,  all  road 
taxes  collected  on  lands  within  the  bounds  of  a special 
road  district  must,  on  application  of  the  commissioners  of 
such  district,  be  turned  over  to  the  commissioners  of  the 
district  for  road  and  bridge  purposes  in  that  district. 

This  has  been  so  ruled  by  the  appellate  courts  in  State 
ex  rel.  v.  Barry  County,  320  Mo.  280,  258  S.  W.  710}  State 
ex  rel.  v.  Burton,  283  Mo*  44,  222  S.  W.  844. 

Section  12434,  R,  S.  Missouri  1939,  provides  in 
part  as  follows: 

"The  county  courts  shall  have  power 
and  it  shall  be  its  duty  at  the  May 
term  of  court  of  each  year  to  levy  a 
tax  upon  each  tract  of  land  or  other 
property  within  each  district  suf- 
ficient to  maintain,  reserve,  restore, 
repair,  strengthen  and  replace  the 
drains,  ditches,  levees  and  other  works 
of  the  district  for  whose  benefits  such 
tax  is  levied.  Said  tax  shall  be  known 
as  a ’maintenance  tax’  and  shall  be  ap- 
portioned upon  the  basis  of  benefits 
assessed  for  the  original  construction 
and  shall  be  limited  in  any  one  year 
to  ten  per  cent  of  the  original  cost 
of  construction*  s*  -:?■  -:s-  •*  ” 

If  the  drainage  districts  are  liable  for  the  expense 
of  constructing  such  bridge,  the  same  would  have  to  be  paid 
out  of  the  tax  authorized  under  the  foregoing  section. 

The  last  sentence  in  Section  12427,  supra,  was  placed 
In  there  as  an  amendment  by  the  General  Assembly  in  1937. 
Clearly,  by  that  amendment  the  lawmakers  have  placed  the 
burden  of  maintenance  of  such  bridges  on  the  body  authorized 
by  law  to  maintain  the  roads  and  bridges  in  that  district, 
which  in  this  case  is  a special  road  district  under  Section 
8682,  supra* 

Referring  again  to  s&ld  Section  12427,  it  appears 
that  when  the  bridge  is  made  necessary  because  a ditch  is 
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dug  across  a highway,  then  the  county  court,  acting  for 
the  district,  may  cause  the  bridge  to  be  constructed  if 
it  finds  that  it  is  necessary  for  the  public  health,  con- 
venience or  welfare.  That  condition  does  not  exist  in 
your  request,  because  the  road  was  not  in  existence  when 
the  ditch  was  dug  and  the  bridge  is  not  made  necessary 
because  of  the  fact  that  it  was  dug  across  the  road  but 
is  made  necessary  because  of  the  fact  that  the  new  road 
extends  across  the  ditch. 

We  fail  to  find  where  our  courts  have  had  a ques- 
tion exactly  like  this  before  them,  but  in  State  ex  rel. 
Walker,  Prosecuting  Attorney,  v.  Locust  Creek  Drainage 
District  et  al.,  67  S*  W.  (2d)  840,  the  court  has  made 
some  rules  which  may  be  applicable  here.  In  that  case 
the  court  was  dealing  with  a circuit  court  drainage  dis- 
trict* However,  the  language  of  the  circuit  court  drain- 
age district  section  and  of  the  county  court  drainage 
district  section,  with  reference  to  a bridge  or  culvert 
being  made  necessary  by  the  crossing  of  any  ditch  con- 
structed by  a district,  is  similar.  In  speaking  of  the 
statutory  duties  of  the  district  to  build  bridges,  in 
that  case  the  court  said,  1*  c.  847 t 

"it  -;5-  # While  by  said  article  respond- 
ent district  is  empowered  to  construct, 
enlarge,  and  maintain  bridges,  or 
cause  the  same  to  be  constructed,  en- 
larged, or  maintained  where  made  neces- 
sary by  its  Improvements,  It  nowhere 
Imposes  a requirement  for  a bridge  to 
be  built  by  it,  except  at  a point  where 
it  has  dug  Its  ditch  across  the  public 
'highway,  * * * -*  * n 

As  stated  above,  similar  language  is  used  in  the 
county  court  drainage  district  sections  which  only  authorize 
the  county  court  to  build  a bridge  at  a point  where  the 
ditch  crosses  the  highway.  Again  at  1.  c.  847,  the  court, 
in  discussing  this  question,  further  saldi 

”It  was  not  by  such  article  intended 
that  the  district  should  be  required 
to  build  bridges  except  at  points 
where  It  disturbed  the  highway  and 
made  bridges  necessary?  and  the  bridges 
required  by  said  article  are  based  up- 
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on  the  consideration  that  the  district 
having  by  its  act  disturbed  the  highway 
so  that  such  bridges  become  necessary 
should  be  required  to  build  them,  x 

In  your  case  the  highway,  where  the  new  road  crosses 
the  ditch,  could  not  have  been  disturbed  by  the  county  court 
when  this  ditch  was  dug. 

Again  at  1.  c.  848,  in  said  case  the  court  said} 

’'No  requirement  having  been  imposed 
upon  respondent  district  by  the  statute 
to  build  a bridge  at  its  own  expense 
at  any  other  point  than  where  its  ditch 
intersects  a public  highway,  no  require- 
ment can  be  successfully  made  of  it  to 
build  one  at  some  point  where  its  ditch 
does  not  cut  across  the  highway  or  at 
some  point  where  the  highway  crosses 
the  channel  of  Locust  creekj  * -a-  # " 

The  court,  quoting  from  an  Illinois  case,  stated  as 
follows,  1.  c.  849 j 

ttIn  the  case  of  People  ex  rel.  Speck 
v.  Peeler,  290  111.  451,  125  N.  E. 

306,  loc.  cit.  309,  the  Supreme  Court 
of  Illinois  said*  ’While  a road  dis- 
trict may  not  be  required  to  build 
bridges  over  artificial  channels  cut 
through  its  roadway  by  a drainage 
district,  there  can  be  no  question 
that  its  duty  to  build  bridges  on 
the  .highways  across  water  courses  is 
continuous,  even  though  such  water 
courses  are  used  by  the  drainage 
district  as  part  of  its  ditches.’ 

’’The  plain  Inference  from  such  lang- 
uage is  that  the  drainage  district,  from 
the  mere  fact  that  it  utilizes  such  water 
courses,  is  not  required  to  bridge  thaj 
but  such  duty  remains  where  it  was  in 
the  first  instance,  unless  otherwise 
required  by  law. H 


Mir » E,  S.  Huffman 


-3 


August  27,  1941 


By  these  authorities  we  think  the  statute  Imposes 
on  the  drainage  district  the  duty  to  erect  a bridge  only 
in  cases  where  the  ditch  Is  dug  across  the  road  and  as  a 
result  thereof  it  is  made  necessary  for  .someone  to  build 
a bridge. 


CONCLUSION 

Prom  the  foregoing  it  is  the  opinion  of  thi3  de- 
partment thatj  in  cases  where  a new  road  is  established  in 
or  through  a special  road  district  which  contains  territory 
In  a county  court  drainage  district,  and  where  such  road 
crosses  one  of  such  ditches,  and  where  It  Is  necessary  to 
erect  a bridge  thereat.  It  Is  tho  duty  of  the  special  road 
district.  In  which  the  bridge  Is  located,  to  bear  the  expense 
of  such  bridge,  and  that  county  court  has  the  discretionary 
power  to  pay  a part  of  such  expense  out  of  authorised  and 
available  public  funds. 

Respectfully  submitted 


APPROVED* 


TYRE  W.  BURTON 
Assistant  Attorney  General 
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(Acting)  Attorney  General 
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SCHOOLS:  Time  for  opening  and  closing  polls  in  bond 

elections  should  be  considered  from  the  stand- 
point of  convenience  of  the  voters  and  oppo- 
rtunity for  all  the  voters  to  vote. 


September  24,  1941 


Mr,  James  P.  Hull 

Assistant  Prosecuting  Attorney 

Buchanan  County 

St,  Joseph,  Missouri 


Lear  Sir: 


FILE 


This  department  is  in  receipt  of  your  letter  of 
September  16,  1941,  wherein  you  make  the  following  Inquiry 
and  desire  an  opinion  on  the  question  propounded. 


mIb  it  necessary  when  calling  a 
special  election  for  the  purpose  of 
voting  bonds  to  build  and  repair  a school 
building  to  specify  a closing  hour?  We 
are  familiar  with  Sec.  10418  R.  S.  1939 
with  respect  to  the  hour  of  beginning,  but 
the  question  has  arisen  in  the  minds  of 
some  who  think  perhaps  there  should  be  a tine 
to  close  all  special  elections.  This  is 
a common  school  district  with  control 
vested  in  three  directors. 

’’And  further,  what  is  your  opinion  as  to 
the  validity  of  any  of  the  proceedings  at 
a special  election  of  this  kind  if  no  hour 
is  specified  when  to  close .w 


We  assume  that  you  propose  to  hold  an.  election  for 
the  purpose  of  voting  bonds  under  Section  10328,  R.  S. 
Missouri,  1939.  The  section  requires  notices  of  election 
fifteen  days  before  the  same  shall  be  held,  but  does  not 
specify  the  hours  during  which  the  voting  shall  take  place. 
In  General  Electidns  the  hours  are  usually  from  sunup  to 
sundown,  or  from  7:00  o’clock  in  the  morning  until  7:00 
o’clock  in  the  evening. 


i 


I 
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Mr,  James  P.  Hull  (2) 


September  24,  1941 


The  annual  school  meeting,  by  Section  10418,  R.  S. 
Missouri,  1939,  is  required  to  commence  at  2:00  o’clock 
in  the  afternoon,  it  being  generally  understood  that  the 
meeting  Is  to  continue  until  all  of  the  questions  under 
Section  10419,  R.  S.  Missouri,  1939,  are  finally  deter- 
mined or  voted  upon*  In  cities,  towns  and  consolidated 
schools,  school  election  hours  are  fixed  under  Section  10483, 
R * S * Missouri,  1959,  at  7:00  o’clock  in  the  morning  and 
closing  at  6:00  o'clock  in  the  evening*  However,  the  above 
sections  have  been  held  specifically  not  to  apply  to  other 
elections  which  are  held  under  a specific  statute, 

Re  think  that  the  rule  with  reference  to  the  time  of 
opening  and  closing  the  election  should  be  for  the  board  to 
prescribe  such  reasonable  time  for  the  opening  and  closing 
of  the  polls  as  might  best  suit  the  convenience  of  the 
voters  of  the  district* 

A further  test  as  to  the  time  should  be  as  to  whether 
or  not  all  voters  of  the  district  have  an  opportunity  to 
express  their  sentiment  regarding  the  question  of  bonds 
at  the  polls.  It  was  held  In  the  decision  of  Akerman  v. 
Haenck,  147  111,  514,  that  the  Board  of  Education  might. 

In  its  discretion,  fix  the  time  for  the  opening  of  the  polls 
at  1:00  P.  M.,  and  close  the  same  at  7:00  P.  M « 

We  are  therefore  of  the  opinion  that  the  board  can 
fix  any  reasonable  hour  for  the  opening  and  closing  of  the 
polls  which  is  best  suited  for  the  convenience  and  oppor- 
tunity of  the  voters  to  cast  their  votes. 


Respectfully  submitted. 


APPROVED:  QLLIVER  W.  NOLEN 

Assistant  Attorney  General 


VANE  C.  THTJRLO 
(Acting)  Attorney  General 
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MOTOR  VEHICLES:  ' May  occasionally  operate  beyond  suburban 

'(PUBLIC  SERVICE  COMMISSION:  territory. 

TAXICABS: 


November  21,  1941 


Honorable  James  P*  Hull 
Ass’t  Prosecuting  Attorney 
Buchanan  County 
St,  Joseph,  Missouri 


Dear  Mr,  Hull: 


This  will  acknowledge  receipt  of  your  request, 
for  an  official  opinion, which  reads  as  follows: 


"Can  a taxicab  make  an  occasional 
trip  beyond  the  suburban  limits 
of  a city  In  which  it  operates  as 
defined  in  (e)  of  Section  5720  R.  S, 
1939  to  haul  passengers  for  hire 
without  obtaining  a P,  S.  C,  permit," 


Section  5721,  R.  S,  Missouri  1939,  provides 
that  the  provisions  of  Article  8,  Chapter  35,  R.  S* 
Missouri  1939,  shall  not  apply  to  taxicabs  as  herein  de- 
fined. 


"The  provisions  of  this  article 
shall  not  apply  to  any  motor 
vehicle  of  a carrying  capacity 
of  not  to  exceed  five  persons,  or 
one  ton  of  freight,  when  operated 
under  contract  with  the  federal 
government  for  carrying  the  United 
States  mail  and  when  on  the  trip 
provided  in  said  contract;  nor  to 
any  motor  vehicle  owned,  controlled 
or  operated  as  a school  bus;  nor 
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nor  taxicab,  as  herein  defined; 
nor  to  motor  vehicles  used  ex- 
clusively in  transporting  farm 
and  dairy  products  from  the  farm 
or  dairy  to  a creamery,  warehouse, 
or  other  original  storage  or  mar- 
ket, and  transporting  stocker  and 
feeder  livestock  from  market  to 
farm  or  from  farm  to  farm  nor  to 
motor  vehicles  used  exclusively 
in  the  distribution  of  newspapers 
from  the  publisher  to  subscribers 
or  distributors.  No  provision  of 
this  article  shall  be  so  construed 
as  to  deprive  any  county  or  munici- 
pality within  this  state  of  the 
right  of  police  control  over  the 
use  of  its  public  highways , or  the 
state  highway  commission  of  the 
right  of  police  control  over  the 
use  of  state  highways.  This  article 
shall  not  apply  to  trucks  used  in 
work  for  the  state  or  any  civil 
subdivision  thereof," 


Article  8,  Chapter  35,  hereinabove  referred  to  requires 
certain  motor  carriers  to  be  requested  by  the  Public  Service 
Commission  to  obtain  permits,  etc.  Taxicabs  as  used  in  this 
article  is  defined  in  Section  5720,  subdivision  (d.)  and  reads: 


"The  term  1 taxicab f,  when  used  in 
this  article,  shall  mean  every  motor 
vehicle  designated  and/or  constructed 
to  accommodate  and  transport  passen- 
gers, not  more  than  five  in  number, 
exclusive  of  the  driver,  and  fitted 
with  taximeters  and/  or  using  or 
having  some  other  device,  method  or 
system,  to  indicate  and  determine  the 
passenger  fare  charged  for  distance 
traveled,  and  the  principal  operations 
of  which  taxicabs  are  confined -to  the 
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area  within  the  corporate  limits 
of  cities  of  the  state  and  sub- 
urban territory  as  herein  defined.” 


"Suburban  territory"  as  used  in  subsection  (d),  here- 
inabove quoted,  is  defined  in  Section  5720,  subsection  (e),  and 
reads  j 


"The  term  'suburban  territory*, 
when  used  in  this  article,  means 
that  territory  extending  one  mile 
beyond  the  corporate  limits  of 
any  municipality  in  this  state  and 
one  mile  additional  for  each 
50,000  population  or  portion  thereof: 
Provided  that  when  more  than  one 
municipality  is  contained  within 
the  limits  of  any  such  territory 
so  described,  motor  carriers  op- 
erating in  and  out  of  any  such 
municipalities  within  said  ter- 
ritory shall  be  permitted  to  op- 
erate anywhere  within  the  limits 
of  the  larger  territory  so  describ- 
ed." 


A cardinal  rule  of  statutory  construction  is  to  deter- 
mine the  intention  of  the  legislature.  (Tooker  v.  Missouri 
Power  & Light  Company,  80  S.  W.  (2d)  691.) 

In  view  of  the  foregoing  statutory  provisions,  as  a 
general  rule  a taxicab  operating  In  the  city  of  St.  Joseph, 
whose  population  exceeds  80,000  inhabitants,  would  be  per- 
mitted to  operate  outside  the  corporate  limits  of  St.  Joseph 
at  no  greater  distance  than  three  miles.  However,  the  legis- 
lature in  using  the  following  words  found  In  Section  5720,  sub- 
section (d)  defining  taxicab;  and  the  principal  opera- 

tions of  which  taxicab*  are  confined  to  the  area  within  the 
corporate  limits  of  cities  of  the  state  and  suburban  territory 
as  herein  defined.",  apparently  intended  to  permit  such  taxicabs 
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to  make  an  occasional  trip  beyond  the  suburban  territory  as 
herein  defined.  Obviously,  the  reason  for  restricting  the 
operations  of  taxicabs  to  the  various  cities  and  the  suburban 
territory  adjoining  said  cities  with  t he  exception  of  an  oc- 
casional trip  is  to  eliminate  competition  with  busses  and 
motor  carriers,  which  are  required  under  Article  8,  Chapter  35, 
R.  S.  Missouri  1939,  to  obtain  permits  and  to  come  within  the 
rules  and  regulations  of  the  Public  Service  Commission.  An 
occasional  trip  beyond  the  limits  would  not  be  of  sufficient 
consequences  to  be  considered  as  competition  to  such  motor 
carriers. 

Therefore,  it  is  the  opinion  of  this  Department  that 
taxicabs  in  St.  Joseph  may  make  an  occasional  trip  beyond  the 
suburban  limits  of  said  city,* 


Respectfully  submitted. 


AUBREY  R.  HAMMETT , JR. 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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APPROPRIATIONS  Repair  of  operative  equipment  can  not  b 
IN  ELEEMOSYNARY  paid  out  of  appropriation  for  operation 
INSTITUTIONS: 


February  28,  1941 


Honorable  W,  Ed  Jameson 

President 

Board  of  Managers 

Eleemosynary  Institutions  of  Missouri 
Jefferson  City,  Missouri 


Dear  Mr,  Jameson: 


This  Department  has  received  your  request  for  an 
official  opinion  which  reads  as  follows: 


"During  the  month  of  December,  1940, 
a breakdown  occurred  In  the  pasteuriz- 
ing plant  at  State  Hospital  No.  1, 

Fulton,  and  at  about  the  same  time  the 
old  pump  in  our  deep  well,  which  furn- 
ished the  water  for  the  Institution, 
became  worn  out  and  completely  un- 
useable,  making  It  absolutely  necessary 
that  this  material  be  replaced, 

"Under  the  appropriation  made  by  the  60th 
General  Assembly  there  was  appropriated 
out  of  General  Revenue  under  *D-0pera- 
tlons*  for  general  expenditures,  material 
and  supplies  the  sum  of  $399,481.80,  out 
of  which  there  remains  at  this  time  an 
unexpended  balance. 

"Our  Board  seeks  your  opinion  as  to  the 
authority  of  the  State  Auditor  to  approve 
this  expenditure  and  expenditures  of 
similar  nature  in  other  eleemosynary  in- 
stitutions where  there  Is  an  unexpended 
balance  In  ’D-operations * at  these  insti- 
tutions," 


\ \ 
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The  appropriation  for  State  Hospital  No,  1 for  the 
years  1939-1940  is  found  in  Lav/a  of  Mis  aouri,  1939,  page 
20,  and  is  as  follows: 

"For  Hospital  No.  1 — 

" Fay able  out  of  General  Revenue  fund, 
as  follows: 

A.  Personal  Service: 

"The  salaries  of  the  superintendent, 

assistant  physicians,  dentist,  steward, 

and  other  employees  §250,000.00 

C*  Repairs  and  Replacements: 

"^abor,  material  and  supplies  for  re- 
pairing buildings,  building  equipment, 
operative  equipment  and  structures 
other  than  buildings  20,000.00 

D,  Operation: 

"General  expense,  material  and  supplies.399,481 .80 

Purchase  of  equipment  for  criminal 

Insane  building  ............  24, 898  • 65 


TOTAL  out  of  General  Revenue  fund  .$69  4,370.45 


"For  Hospital  No.  1 — 

"Payable  out  of  Hospital  No.  1 fund, 
as  follows: 

A.  Personal  Service: 

"The  salaries  of  the  superintendent, 

assistant  physicians,  dentist,  steward, 

and  other  employees  §351,359.92 


B.  Additions : 
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“Building  equipment,  operative 
equipment,  labor  and  materials  for 
construction  and  installation 
thereof  ♦ 1,250.00 

HC . Hepairs  and  replacements ; 

“Labor,  material  and  supplies  for 
repairing  buildings,  building 
equipment,  operative  equipment  and 
structures  other  than  buildings  , . 6,555.00 

nD.  Operation* 

“General  expense,  material  and 


supplies..  . .352,853.28 

TOTAL  out  of  Hospital  No.  1 

fund  ............  $712,018.20  " 


The  question  asked  in  your  opinion  is  whether  the  re- 
pair or  replacement  of  the  pasteurizing  plant  and  the  well 
pump  at  State  Hospital  No.  1 can  be  paid  out  of  Section  L 
relating  to  "Operation,"  It  will  be  noted  that  Section  C 
of  the  appropriation  Is  explicitly  for  repairing  operative 
equipment* 

It  la  a well-settled  rule  that  “an  appropriation  law 
is  to  be'  construed  under  and  by  the  same  rules  as  other 
legislation.,"  59  C..  J.  262.  See  State  ex  rel.  McKinley 
Publishing  Co.  v,  Haekmann,  282  S.  W.  1007,  314  Mo.-  33. 

It  Is  equally  well  settled  that  a special  statute 
dealing  with  a subject  in  a definite  way  takes  precedence 
over  a general  statute  dealing  with  the  subject  in  general 
terms.  Collins  v*  Twellman,  126  S.  W,  (2d)  231,  344  Mo. 
330;  State  ex  rel.  Sav.  & Bldg.  Ass»n.  v,  brown,  68  S.  W. 
(2d)  55,  234  Mo.  781,  Tevins  v.  Foley,  30  S.  W.  (2d)  68, 
.325  Mo.  1050. 

While  It  is  true  that  if  Section  D stood  alone  with- 
out Section  C,  then  such  section  would  be  broad  enough 
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under  the  term  operation”  to  Include  repair  or  replace- 
ment work  on  operative  equipment,  (See.  State  Bd.  of 
Health  v,  Frohmiller,  29  P.  (2d)  941,  in  vhieh  the  appro- 
priation for  operation  was  held  to  include  traveling 
expenses  and  postage) • However,  when  the  Legislature 
has  specifically,  and  by  a special  section,  provided  a 
fund  for  the  repairing  or  replacement  of  operative  equip- 
ment, then  that  section  takes  precedence  and  the  general 
section  on  operation  does  not  apply. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department  that 
the  repair  or  replacement  work  on  the  pasteurizing  plant  and 
the  well  pump  at  State  Hospital  No,  1 cannot  be  paid  out  of 
the  appropriation  for  "Operation"  found  in  the  Appropriation 
Act  for  State  Hospital  No.  1,  Laws  of  Missouri,  1939,  page 

20 « 4 


Respectfully  submitted. 


ARTHUR  O’KEEFE 
Assistant  Attorney- General 


APPROVED t 


COVELL  R.  HEWITT 
(Acting)  Attorney  General 
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INSANE  PERSONS:  Probate  Court  may  make  order  recommitting 

person  to  State  Hospital  on  original  judgment 
of  insanity  if  original  judgment  has  not  been 
vacated. 


May  2,  1941 


Honorable  W.  Ed  Jameson 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr.  Jameson: 


This  will  acknowledge  receipt  of  your  letter  of 
April  29,  1941,  enclosing  letter  from  Dr.  Ralf  Hanks, 
Superintendent,  State  Hospital  No.  1,  and  asking  for  an 
opinion  upon  the  following  question  contained  in  the  letter 
of  Dr.  Hanks.  The  question  is  as  follows: 


"Occasionally  the  question  has  arisen 
as  to  whether  or  not  the  Probate  Judge 
has  the  right  to  order  the  commitment 
to  the  State  Hospital  without  a new  hear- 
ing on  a person  who  has  previously  been 
declared  Insane  and  sent  to  the  Hospital 
and  later  discharged  by  the  Hospital.  I 
shall  be  grateful  to  you  If  you  can  get 
an  opinion  from  the  Attorney  General 
clarifying  this  point. 

"On  April  18th  the  sheriff  of  Randolph 
County  brought  a patient,  Aubrey  H.  Neil, 
to  the  hospital  with  the  following  order 
from  the  Probate  Court: 

* STATE  OP  MISSOURI  ) February  1941  Term 

( SS . 

COUNTY  OP  RANDOLPH  ) 

In  the  Probate  Court  at  Moberly,  In 
said  county  on  the  16th  day  of  April,  1941, 
the  following,  among  other  proceedings, 
were  had  and  placed  on  the  Court  Record. 
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IN  REs  THE  ESTATE  OP  AUBREY  H, 

NEIL,  A PERSON  OP  UNSOUND 
MIND,  ORDER  TO  RE-COMMIT 
TO  STATE  HOSPITAL, 

Now  on  this  day,  on  the  application  of 
J,  W,  Tate,  Guardian  of  the  person  and 
estate  of  said  Aubrey  H,  Neil,  a person 
of  unsound  mind,  it  is  shown  to  the  Court 
that  said  Aubrey  H,  Neil  is  a person 
liable  to  do  damage  to  himself  or  to 
others,  it  is  ordered  that  said  Guardian 
have  said  Ward  re-committed  to  State 
Hospital  No,  1 at  Pulton,  Missouri,  for 
safe  keeping  and  treatment,  until  further 
orders  of  this  Court, 

W,  0,  Doyle, 

Judge  of  Probate • * 


* 

"Our  records  show  that  he  was  first  ad- 
mitted March  28,  1935,  by  order  of  the 
Probate  Court  of  Randolph  County,  He  was 
discharged  from  the  institution  on  Decem- 
ber 17,  1938, 

"The  Judge  of  the  Probate  Court  took  the 
position  that  since  he  had  once  been  de- 
clared insane,  regardless  of  the  fact  that 
.the  Hospital  had  discharged  him,  he  was 
still  legally  insane  and  under  the  juris- 
diction of  the  Court,  and  that  he  could 
return  him  to  the  Hospital  without  new 
commitment  papers.  I was  of  the  opinion 
that  since  the  Hospital  had  discharged 
him  the  Court  should  have  a new  sanity 
hearing  on  the  patient  before  he  was 
brought  to  the  Hospital," 
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The  sections  of  the  statutes  relating  to  insanity  in- 
quiries in  the  Probate  Court  which  apply  to  the  foregoing 
question  are  found  in  Article  18,  Chapter  1,  K,  S,  Missouri, 
1939,  Section  447  of  this  article  and  chapter  confers  upon 
the  Probate  Cotxrt  Jurisdiction  to  Inquire  into  the  sanity  of 
persons.  This  section  is  as  follows: 


"If  information  in  writing,  verified 
by  the  informant  on  his  best  informa- 
tion and  belief,  be  given  to  the  pro- 
bate court  that  any  person  in  its  county 
is  an  idiot,  lunatic  or  person  of  un- 
sound mind,  and  incapable  of  managing 
his  affairs,  and  praying  that  an  in- 
quiry thereinto  be  had,  the  court,  if 
satisfied  there  is  good  cause  for  the 
exercise  of  its  jurisdiction,  shall 
cause  the  facts  to  be  inquired  into  by 
a jury:  Provided,  that  if  neither  the 
party  giving  the  information  in  writ- 
ing, nor  the  party  whose  sanity  is  being 
inquired  Into  call  for  or  demand  a jury, 
then  the  facts  may  be  inquired  into  by 
the  court  sitting  as  a jury,” 


Section  451  authorizes  the  Probate  Court  to  appoint 
a guardian  of  the  person  and  estate  of  the  person  whose  sanity 
is  being  inquired  into,  if  it  be  found  that  such  person  is  of 
uns  'und  mind. 

Section  474  authorizes  the  restraint  of  the  person,  and 
is  as  follows: 


’’Every  probate  court,  by  whom  any  in- 
sane person  is  committed  to  guardian- 
ship, may  make  an  order  for  the  restraint, 
support  and  safekeeping  of  such  person, 
for  the  management  of  his  estate,  and 
for  the  support  and  maintenance  of  his 
family,  and  education  of  his  children. 
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Hon, 


out  of  his  proceeds  of  such  estate; 
to  set  apart  and  reserve  for  the  pay- 
ment of  debts,  and  to  let,  sell  or 
mortgage  any  part  of  such  estate,  real 
or  personal,  when  necessary  for  any  of 
the  purposes  above  specified," 


The  procedure  to  be  followed  upon  the  recovery  of  a 
person  previously  found  to  be  of  unsound  mind  by  the  Pro* 
bate  Court  Is  set  out  in  Sections  492  and  493,  These 
sections  are  as  follows* 


Section  492* 

"If  any  person  shall  file  in  the 
probate  court  of  any  county  in  this 
state  an  allegation  in  writing,  verified 
by  oath  or  affirmation,  that  any  person 
who  has  heretofore  been  declared  by  such 
court  to  be  of  unsound  mind,  or  insane,, 
has  been  restored  to  his  right  mind,  the 
court  shall  hold  an  inquiry  as  to  the 
insanity  of  such  person:  Provided,-  that 
if  the  court,'  upon  such  inquiry,  shall 
find  that  such  person  is  not  restored 
to  his  right  mind,  and  such  person,  or 
any  one  for  him,  shall,  within  ten  days 
•after  such  finding,  file  with 'the  court 
an  allegation  in  waiting,  verified  by 
oath  or  affirmation,  that  such  person 
is  of  sound  mind  and  is  aggrieved  by  the 
action  and  finding  of  the  court,*  the  court 
shall  then  cause  the  facts  to  be  inquired 
into  by  a jury,.." 


Section  493 

"If  it  be  found  that  such  person  haa  been 
restored  to  his  right  mind,  he  shall  be 
discharged  from  care  and  custody,  and  the 
guardian  shall  Immediately  settle  his  ac- 
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counts,  and  restore  to  such  person 
all  things  remaining  in  his  hands 
■belonging  or  appertaining  to  himj  and 
if  it  be  found  that  such  person  has 
not  been  restored  to  his  right  mind, 
the  person  at  whose  instance  the  in- 
quiry was  had,  may,  in  the  discretion 
of  the  court,  be  required  to  pay  the 
costs  of  the  proceeding* w 


There  are  other  sections  of  the  statutes  relating  to 
setting  aside  the  judgment  and  appeal  which,  for  the  purpose 
of  brevity,  we  are  not  setting  out  or  mentioning  by  number. 

In  connection  with  the  adjudication  of  insanity  by  the 
Probate  Court  and  its  force  and  effect,  attention  is  called  to 
the  case  of  Hamilton  v,  Henderson,  117  S,  W*  (2d)  pi  379,  a 
case  in  which  petitioner  who  had  been  adjudged  of  unsound 
mind,  was  seeking  release  from' restraint  by  a Writ  of  Habeas 
Corpus.  The  Kansas  City  Court  of  Appeals,  in  which  court 
the  case  was  decided,  in  discussing  the  effect  of  a judgment 
of  insanity  by  a probate  court,  used  the  following  language 
at  1.  c.  o81t 


**As  to  the  first  ground  the  facts  show 
that  the  petitioner  was  a resident  of 
Jackson  County,  owning  valuable  property 
.and  living  therein  at  the  time  that  she 
was  adjudicated  an  insane  person  by  the 
Probate  Court  of  Jackson  County,  Missouri, 
on  May  7th,  1936,  Under  section  448,  R.S. 
1929,  Mo*St.Ann.  Sec. 448,  p.281,  the  Pro- 
bate Court  of  the  County  of  the  residence 
of  the  person  whose  sanity  is  inquired 
into  has  exclusive  jurisdiction  of  the  pro- 
ceedings and  the  fact  that  such  a party  is 
confined  in  an  institution  without  the 
county  does  not  change  his  residence  and 
does  not  deprive  the  court  of  that  juris- 
diction. Ex  parte  Zorn,  241  Mo,.*  267,  145 
S.W.  62;  State  ex  rel,  v*  Mills,  231  Mo, 
493,  133  S.W,  22;  State  ex  rel.  v,  Wurde- 
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man,  129  Mo.App.  263,  108  S.W,  144 j 
Baker  v#  Estate  of  Smith,  223  Mo.App# 

1234,  18  S,W*  2d  147*  Consequently, 
petitioner  was  a resident  of  Jackson 
County  on  February  2nd,  1937*  More- 
over,  this  is  a collateral  attack  upon 
the  judgment  of  the  probate  court,  *If 
Jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  alleged  lunatic  at- 
tached In  lunacy  proceedings,  the  inqui- 
sition cannot  be  attacked  collaterally  for 
errors  or  irregularities  in  the  proceedings; 
it  remains  valid  until  reversed  or  set 
aside,  ' But  if  lunacy  proceedings  are 
void  on  their  face,  they  are  subject  to 
collateral  attack,*  32  C,J,  p,  648}  29 
C.J,  pp, 25-29}  State  ex  rel,  v.  Brasher, 

200  Mo,App,  117,  126,  201  S,W.  1150} 

Hartman  v,  H©nry,  280  Mo,  478,  217  S,‘ 

W,  987;  Ex  parte  Dixon,  330  Mo,  652, 

52  S,W,  2d  181,  Though  probqte  courts 
are  of  limited  jurisdiction,  yet,  in 
matters  where  their  original  jurisdiction 
is  exclusive,  their  judgments  are  entitled 
to  all  the  presumptions  which  protect  the 
judgments  of  courts  of'  general  jurisdic- 
tion, Crohn  >v«  Modern  Woodmen  of  America, 
145  Mo.App,  158,  129  S,W,  1069,” 
(Underscoring  ours). 


And  further,  at  1,  c,  382,  is  the  following  discussion: 


"Our  statutes  provide  ample  relief  in 
the  probate  court  to  persons  who  have  been 
adjudged  insane  and  under  guardianship, 
upon  their  restoration  to  sanity.  Section 
452,  Mo.8t.Ann,  sec, 452,  p.285,  provides 
for  a guardian  of  persons  adjudged  insane 
by  the  probate  court  who,  by  section  461, 
Mo*St*Ann, 'Sec.  461,  p.  288,  is  given 
charge  of  his  person  and  is  required  to 
provide  support  and  maintenance  for  the 
ward.  Section  498,  Mo,St*Ann,  Sec.  498, 
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p,  301,  provides  for  the  confinement  of 
his  ward  by  the  guardian  and  section  496, 

Mo, St, Ann,  She.  496,  p,300,  for  the  removal 
of  the  guardian.  To  safeguard  the  rights  of 
any  person  who  may  cla5.m  to  have  been  im- 
properly adjudged  insane,  provision  is  made 
by  section  456,  Mo, St, Ann,  Sec, 456,  p,286, 
whereby  the  court  may,  at  any  time  during 
the  term  in  which  an  inquisition  is  had, 
set  same  aside  and  cause  a new  inquiry  into 
t.  the  facts.  Sections  493  and  494,  Mo, St, 
j Ann,  Secs,  493,  494,  pp,298,  299,  provide 
that  any  person  may  file  in  the  probate 
court  an  allegation  that  a person,  who 
has  theretofore  been  declared  by  such  court 
to  have  been  of  unsound  mind,  has  recovered 
arid,  thereupon,  the  court  shall  hold  an 
inquiry  as  to  the  sanity  of  such  person 
and,  upon  3uch  inquiry,  if  such  person  is 
found  to  be  not  restored  to  his  right  mind, 
such  person,  or  any  one  for  him  may,  with- 
in 10  days  after  such  finding,  file  an 
allegation,  in  writing,  that  such  person 
is  of  unsound  mind  and  is  aggrieved  by  the 
action  and  finding  of  the  court,  whereupon, 
the  court  sha.ll  caxise  the  facts  to  be 
inquired  into  by  a jury.  Section  494  pro- 
vides for  the  discharge  of  a person  found 
to  be  sane,  from  the  care  and^ custody  of 
his  guardian,  and  that  the  latter  shall 
' immediately  settle  his  accounts  and  turn 
over  all  property  and  accounts  to  him. 
Sections  1938,  285  and  292,  Mo, St, Ann, 

Secs,  1938,  285,  292,  pp*  2605,  181,  184, 
provide  for  appeals  from  judgments  of  pro- 
bate courts  against  a finding  of  restora- 
tion, as  well  as  from  the  original  adjudi- 
cation of  insanity,  and  that  a trial  de 
novo  of  his  sanity  shall  he  held  in  the 
appellate  (circuit { court,  Baker  v*  Estate 
of  Smith,  supra,  loc,  eit,  1241,  18  S 
2d  147. 
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’’Section  486,  Mo, St. Ann*  sec. 486,  p. 

296,  provides*  ’No  contract  of  any 
person  found  to  be  of  unsound ‘mind, 
as  hereinbefore  specified,  which  shall 
be  made  without  the  consent  of  his  guardian, 
shall  be  valid  or  binding,  and  such  guardian 
may  sue  for  and  recover  any  money  or 
property  which  may  have  been  sold  or 
disposed  of  by  his  ward  without  his  con- 
sent.’ Tinder  this  section  it  is  held 
that  an  adjudication  of  insanity  is  con- 
clusive on  the  question  until  set  aside 
and  cannot  be  questioned  in  a collateral 
proceeding  on  the  ground  that  restoration 
of  sanity  has  taken  place.  Kiehne  v,  Wes- 
sell,  53  Mo.App.  667}  Herman  v.  St.  Fran- 
cois County  Bank,  supra;  Cockrill  v. 

Cockrill,  C.C.,  79  F.  143;  Wadsorth  v, 
Sharpsteen  et  al.,  8 N.Y*  388,  59  Am. 

Dec,  499;  Imhoff  v.  Witmer’s  Adm’r,  31 
Pa.  243.” 


From  a reading  of  the  above  cited  sections  of  the 
statutes  and  considering  them  in  connection  with  the  above 
case,  it  is  apparent  that  when  a judgment  of  insanity  is 
rendered  by  a Probate  Court  it  is  a valid  and  enforceable 
judgment  until  vacated  or  set  aside  in  the  manner  prescribed 
by  statute. 

The  jL  w pertaining  to  the  discharge  of  persons  from 
State  hospitals  for  cental  patients  who  have  been  lawfully 
committed  is  found  in  Section  9321,  Article  2,  Chapter  51, 

K.  S,  Missouri,  1939.  This  section  is  as  follows: 


’’Persons  afflicted  with  any  form  of 
insanity  shall  oe  admitted  into  the 
hospitals  for  the  care  and  treatment 
of  same.  Any  patient  so  admitted  may  be 
discharged  or  paroled  whenever  in  the 
judgment  of  the  Superintendent  and  his 
staff  such  person  should  be  discharged 
or  paroled.  The  decision  of  the  Super- 
intendent and  his  staff  on  such  matters 
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shall  he  final  and  the  respective 
counties  of  this  State  are  hereby  pro- 
hibited from  removing  any  indigent  in- 
sane person  unless  such  insane  person 
is  discharged  as  herein  provided.” 


In  order  to  answer  the  question  contained  in  the 
letter  of  Dr.  Hanks,  it  is  necessary  for  us  to  assume  that 
the  original  judgment  of  the  Probate  Court  of  Randdlph  County 
had  never  been  vacated  by  appropriate  legal  steps,  and  this 
is  indicated  by  the  doctor’s  letter.  This  places  the  matter 
in  the  position  of  apparently  having  a later  dated  order  of 
the  court  based  on  an  existing,  enforceable  judgment  ccming 
into  conflict  with  an  order  of  the  Superintendent  of  the 
State  Hospital,  who  had  full  authority  to  make  the  order,  dis- 
charging such  person  from  the  Hospital.  After  careful  consi- 
deration of  the  matter  we  do  not  believe  there  is  any  conflict. 
The  judgment  of  the  probate  court  never  having  been  vacated, 
the  court  mp.y  make  all  necessary  orders  based  on  It*  Atten- 
tion is  called  to  the  date  of  the  discharge  from  the  Hospital, 
as  set  out  In  the  letter  of  Dr*  Hanks,  December  17,  1938,  and 
the  date  of  the  present  order  of  the  Probate  Court,  April  16, 
1941*  It  is  quite  well  known  that  the  condition  of  persons 
who  are  mentally  ill  does  change.  If,  as  we  assumed,  the 
original  judgment  has  not  been  vacated,  then  upon  a proper 
showing  to  the  court  that  the  condition  of  the  person  had 
changed  between  December  17,  1938  and  April  16,  1941,  so  that 
it  was  found  by  the  probate  court  the  person  again  needed  to 
be  restrained,  the  court  could  make  the  present  order  based 
on  Its  original  judgment. 


CONCLUSION. 

It  is  our  opinion  that  under  the  present  order,  as  set 
out  in  the  letter  of  Dr.  Hanks,  the  patient  should  be  re- 
ceived. 


Respectfully  submitted, 

APPROVED* 

W.  0.  JACKSON 

Assistant  Attorney  General 

Vane  c.  thurlo 

(Acting)  Attorney  General 
WOJ/rv 
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COUNTY  COURTS:  Do  not  have  exclusive  control  over  the 

purchase  of  incidental  expenses  or  supplies 
for  the  proper  conduct  of  a county  office. 
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Honorable  G-us  James 
Clerk  of  the  County  Court 
Bollinger  County 
Zalma,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  April  25,  1941,  which  reads  as  follows: 


"Section  2509  of  the  revised  statutes 
apparently  applies  only  to  counties 
having  a population  of  more  than 
70,000.  There  does  not  seem  to  be 
any  law  giving  the  county  court  in 
small  counties  exclusive  control  over 
the  purchases  of  supplies,  fJLease 
give  me  the  opinion  of  your  office 
on  this  matter." 


Section  2509,  Revised  Statutes  of  Missouri,  1939, 
is  a part  of  Article  XIV,  Chapter  10,  and  is  only  appli- 
cable to  counties  now  having,  or  hereafter  having,  a 
population  of  not  less  than  70,000  inhabitants  nor  more 
than  90,000  inhabitants . Section  2509  is  not  applicable 
to  the  smaller  counties  under  70,000.  As  to  the  question 
whether  or  not  the  county  court  in  small  counties  have 
exclusive  control  over  .the  purchase  of  supplies,  we  are 
quoting  from  the  case  of  Hammond  & Stephens  v.  Christian 
County,  62  5.  W.  (2d)  844,  1.  c.  845,  which  reads  as 
follows : 


"Our  courts  have  interpreted  and  con- 
strued statutes  relating  to  various 
county  offices  and  officers  so  as  to 
hold  the  county  liable  for  the  payment 
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of  necessary  Incidental  expenses  incur- 
red "by  such  officer  in  the  proper  equip- 
ment and  conduct  of  his  office  and  the 
performance  of  his  official  duties,  such 
expenses  being  reasonable  in  cost.  In 
Ewing  v,  Vernon  County,  216  Mo*  681,  116 
8.  Tlj,  518,  the  county  court  refused  to 
supply  janitor  service  for  the  office 
of  the  recorder  of  deeds  and  to  reim- 
burse the  recorder  for  stamps  used  in 
returning  deeds,  after  they  had  been 
recorded,  to  the  parties  who  had  filed 
them  for  record*  Construing  the  statute 
(Rev.  St.  1899,  Section  9055  (Mo.  St. 

Ann.,  Section  11527)),  requiring  that  the 
recorder  'shall  keep  his  office  at  the  seat 
of  justice  in  each  county'  (italics  ours), 
the  court  held  it  was  the  duty  of  the 
county  to  pay  for  necessary  janitor  ser- 
vices for  the  office  of  the  county  record- 
er and  for  stamps  used  as  aforesaid.  Re- 
affirming the  Interpretation  of  statutes 
made  In  the  Ewing  Case,  It  was  held  in 
Ilarkreader  v.  Vernon  County,  216  Mo.  696, 
116  S.  W.  523,  that  the  office  of  sheriff 
of  that  county  was  entitled  to  janitor 
service  at  the  expense  of  the  county,  and 
that  the  county  was  liable  for  postage 
used  by  the  sheriff  in  his  official  cor- 
respondence. ‘ Further,  It  was  shown  in 
that  case  that  the  county  jail  was  con- 
nected with  water  mains,  and  that  the 
sanitary  needs  of  the  jail  were  depen- 
dent upon  water  service  supplied  by  a 
public  service  corporation  engaged  in 
the  distribution  and  sale  of  water*  The 
county  court  ordered  such  water  service 
discontinued,  but  the  sheriff,  who  by 
virtue  of  .his  office  had  charge  of  the 
jail,  disregarded  such  order  and  continu- 
ed the  service.  Construing  a statute  % 
requiring  that  county  jails  be  kept  and 
maintained  in  a good  and  sufficient  con- 
dition, the  court  held,  in  the  light  of 
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the  facts  of  that  case,  that,  the 
charges  for  water  being  reasonable, 
the  county  was  liable  for  such  serv- 
ice. The  statute  relied  upon  in 
Motley  v.  Pike  County,  833  Mo.  48, 

135  S.  \7 . 39,  40,  provides:  ’Every 
prbbate  court  shall  have  a seal  of 
office,  of  some  suitable  device,  the 
expense  of  which,  and  the  necessary 
expense  incurred  by  said  court  for 
books,  stationery,  furniture,  fuel 
and  other  necessaries  shall  be  paid 
by  the  county , ’ Rev!*'  St,  1909,  Sec- 
tion:. 4065  (Mo.  St.  Ann,  Section  2056). 

It  Y.'as  held  that,  under  this  statute, 
the  county  court  having  refused  to 
provide  janitor  service  for  the  pro- 
bate courtroom,  the  probate  judge  was 
entitled  to  be  reimbursed  by  the  county 
for  reasonable  expenditures  made  by 
him  for  such  janitor  service  and  also 
to  be  reimbursed  by  the  county  for 
telephone  rent  paid  by  him  for  a tele- 
phone in  his  office.  It  was  paid: 

’The  term  "other  necessaries”  as  used 
in  the  statute  ife  sufficiently  broad 
to  cover  this  item  (telephone  service) . 

-x  * * We  are  of  opinion  that  the  plain- 
tiff (the  probate  judge)  with  the  power 
to  furnish  his  offices  with  "other 
necessaries”  had  the  right  to  engage 
telephone  service  to  facilitate  the 
business  of  his  office  v/ith  the  general 
•public..*  In  Kansas  City  Sanitary  Com- 
pany v.  Laclede  County,  307  Mo.  10, 

269  S.  W.  395,  398,  the  sheriff  of 
Laclede  County  purchased  supplies  of 
soaps  and  insecticides  from  plaintiff 
company  for  use  in  maintaining  the 
county  jail  in  a sanitary  condition. 

It  was  pointed  out  that,  under  one 
section  of  our  statute  (section  8526, 

R,.  S.  1929  (Mo,  St.  Ann.,  Section  8526)), 
’the  sheriff  of  the  county  has  the  cus- 
tody, keeping,  and  charge  of  the  jail, ’ 
and  that  another  section  of  the  statute 
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(section  0524,  R.  S.  1929  (Mo.  St. 

Ann.,  Section  8524))  requires  the 
jail  » to  be  kept  in  good  and.  suffi- 
cient condition.*  The  court  then 
saids  *Ile  (the  sheriff)  therefore 
has  full  authority  to  purchase  all 
supplies  necessary  to  keep  such  jail 
in  good  and  sufficient  condition, 
which  includes  sanitary  condition,  and 
needed  no  authorization  by  the  county 
court  to  render  the  county  liable  for 
purchases  for  such  jail  for  such  pur- 
pose.* In  each  of  the  foregoing  cases, 
cited  by  appellant,  the  expense  incur-- 
red  by  the  county  official  for  which 
the  county  was  held  liable  was  in  con- 
nection with  the  necessary  equipment 
or  care  and  maintenance  of  the  office 
room  or  rooms  or  county  property  under 
his  charge,  and  for  the  care  of  which 
he  was  responsible,'  or  in  the  further- 
ance and  performance  of  official  acts 
and  within  statutes  held  to  authorize 
reasonable  expenditures  for  such  neces- 
sary purposes.” 


In  all  of  the  cases  above  quoted  In  the  case  of 
Hammond  & Stephens  v.  Christian  County  it  has  been  held 
that  the  county  court  is  liable  for  all  incidental  expenses 
incurred  by  such  county  officer  in  t he  proper  equipment 
and  conduct  of  his  office  and  the  performance  of  his  official 
duties.  All  of  the  above  cases  were  cases  involving  the 
smaller  counties,  but,  of  course,  counties  having  a popula- 
tion of  less  than  50,000  inhabitants  are  governed  and 
limited  by  Sections  10910  to  10917,  Inclusive,  of  the 
Revised  Statutes  of  Missouri,  1939,  which  is  known  as 
the  County  Budget  Law.  In  counties  having  more  than 
50,000  and  less  than  80,000  inhabitants,  the  county  and 
the  county  officers  are  limited  by  Sections  10918  to  10935, 
Inclusive » 

Therefore,  in  view  of  the  above  authorities,  it  is 
our  opinion  that  the  county  officers  have  the  authority 
to  purchase  the  necessary  incidental  supplies  required 
by  such  officer  in  the  proper  equipment  and  conduct  of 
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his  office  and  the  performance  of  his  official  duties,  such 
expenses  being  reasonable  in  cost.  In  view  of  the  volumi- 
nous sections  of  the  statute  providing  and  allowing  the 
county  officer  to  purchase  incidental  expenses  for  the 
proper  conduct  of  his  office,  we  refer  you  to  the  statute 
concerning  each  and  every  county  officer. 

It  Is  the  opinion  of  this  office  that  the  county 
court  in  small  counties  do  not  have  exclusive  control 
over  the  purchase  of  supplies  for  the  proper  conduct  of 
the  offices  of  the  respective  county  officers. 


Respectfully  submitted. 


W,  J.  BURKE 

Assistant  Attorney  General 


APPROVED : 


VAilE  C . THURLO 

(Acting)  Attorney  General 
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VxwwTr~SYMK¥  INSTITUTIONS:  Care  of  patients  in  Missouri  State 
AnrraTY  BUDGET  ACT:  Sanatorium  and  Missouri  State  School 

C0Ui  ; ' cannot  he  paid  out  of  Class  1;  must 

— he  paid  out  of  Class  5. 
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State  eleemosynary  Institutions 
Jefferson  City,  Missouri 

Dear  Sir: 


This  Department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  reads  as-  follows: 

"I  quote  you  from  a letter  written  hy 
Mr.  J.  R.  Oliver,  County  Clerk  of 
Dunklin  County,  to  the  Honorable 
Wilson  Doll  on  March  20,  1941,  which 
reads  in  part  as  follows: 

"♦According  to  the  State  Auditor's 
budget  form  for  1941  they  specify  that 
State  Dleemosynary  Institutions'  ac- 
counts he  paid  out  of  Class  5 and 
Dunklin  County  sot  the  same  up  in  that 
class  this  year  and  I know  of  no  other 
way  these  accounts  can  he  paid.' 

"We  have  always  understood  that  pauper 
patients  for  the  four  mental  hospitals 
were  to  oe  paid  out  of  Class  1 warrants . 
Heretofore  most  of  the  counties  have 
been  paying  tha  Missouri  State  Sanator- 
ium and  the  Missouri  State  School  out  ' 
of  Class  1 warrants.  Some  of  these 
counties  are  now  beginning  to  send  in 
Class  5 warrants  for  payment  of  patients 
in  these  two  institutions.  Will  you 
kindly  furnish  this  office  with  an 
opinion  with  reference  to  this  matter? 
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"I  will  also  ask  if  the  state  insti- 
tutions can  accept  warrants  of  any 
class  from  the  counties  in  payment  of 
the  keep  of  pauper  patients? 

’’The  hleomo synary  Board  will  appre- 
ciate an  opinion  from  you  with  ref- 
erence to  these  matters." 

The  first  question  presented  in  your  request  is. 
May  the  expense  for  the  care  of  patients  in  the  Missouri 
State  Sanatorium  and  the-  Missouri  State  School  be  paid 
by  the  counties  out  of  Class  1 of  the  county  budget? 

Section  10911,  R.  S.  Mo.  1939,  provides  in  part 
as  follows* 

"The  court  shall  classify  proposed  ex- 
penditures in  the  following  order* 

"Class  1*  The  county  court  shall  set 
aside  and  apportion  a sufficient  sum 
to  care  for  insane  pauper  patients  in 
state  hospitals.  Class  1 shall  be  the 
first  obligation  against  the  county 
and  shall  have  priority  of  payment  over 
all  other  classes. 


"Class  5*  The  county  court  shall  next 
set  aside  a fund  for  the  contingent 
and  emergency  expense  of  the  county, 
the  county  court  may  transfer  any  sur- 
plus funds  from  classes  1,  2,  3,  4 to 
class  5 to  be  used  as  contingent  and 
emergency  expenses.  Prom  this  class 
the  county  court  may  pay  contingent 
and  Incidental  expenses  and  expense  of 
paupers  not  otherwise  classified.  No 
payment  shall  be  allowed  from  the  funds 
in  this  class  for  any  personal  service, 
(whether  salary,  fees,  wages  or  any 
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other  emoluments  of  any  kind  what- 
ever) estimated  for  in  preceding 
classes 

Section  10914,  R.  S.  Mo.  1939,  provides: 

"The  court  shall  show  the  estimated 
expenditures  for  the  year  by  classes 
as  follows: 

"Class  1:  Care  of  paupers  declared 
by  lawful  authority  to  be  insane  (in 
state  hospitals). 

-if  * # -.(■  -;{■  # *;{■  # * -jj.  * 

"Class  5:  Contingent  and  emergency 
expense.  — The  County  court  may 
transfer  any  surplus  funds  from  class 
1,  2,  3,  and  4 to  class  5 to  be  used 
as  contingent  and  emergency  expenses. 

Purposes,  for  which  the  Court  proposes 
the  funds  in  this  class  shall  be  used, 
shall  be  shown," 

It  will  be  noted  that  the  Legislature,  by  the  County 
Budget  Act,  has  provided  that  only  Insane  pauper  patients 
in  "state  hospitals"  may  be  paid  for  by  the  county  out  of 
Class  1.  The "expense  of  paupers  not  otherwise  classified" 
shall  be  taken  care  of  by  Class  5, 

Section  9258,  R.  S.  Mo.  1939,  provides  as  follows; 

"The  state  hospital  No.  1,  at  Pulton, 
the  state  hospital  No.  2,  at  St.  Joseph, 

the  state  hospital  No.  3,  at  Nevada, 

the  state  hospital  No.  4,  at  Farmington, 

the  Missouri  state  sanatorium,  at  Mount 

Vernon,  and  the  Missouri  state  school 
at  Marshall,  are  hereby  declared  to  be 
state  eleemosynary  institutions  of  the 
state  of  Missouri  within  the  meaning 
of  the  provisions  of  this  article." 
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► Under  the  provisions  of  the  above  statute,  the 

Legislature  has  designated  four  eleemosynary  institutions 
as  state  hospitals,  while  those  institutions  at  Mount 
Vernon  and  at  Marshall  are  given  the  appellation  of 
nthe  Missouri  state  sanatorium”  and  "the  Missouri  state 
school.”  By  this  designation,  our  General  Assembly  has 
provided  that  those  institutions  at  Pulton,  St.  Joseph, 
Nevada  and  Farmington  shall  be  state  hospitals,  while 
the  other  two  eleemosynary  institutions  are  given  other 
designations. 

Furthermore,  it  will  be  noted  that  Article  II, 
Chapter  51,  of  the  Revised  Statutes  of  Missouri,  1939, 
deals  specifically  with  state  hospitals,  while  Article  V 
of  Chapter  51  provides  for  the  State  Sanatorium  at  Mount 
Vernon,  aand  Article  VI  of  Chapter  51  relates  to  the 
Missouri  State  School  at  Marshall. 

In  view  of  what  has  been  said  above,  when  the 
County  Budget  Act  says  that  the  care  for  Insane  pauper 
patients  in  "state  hospitals”  shall  be  paid  out  of  Class 
1,  it  obviously  meant  only  those  Institutions  specifically 
designated  as  state  hospitals  in  the  statutes.  Therefore, 
the  care  of  the  indigent  patients  in  the  Missouri  State 
Sanatorium  and  the  Missouri  State  School  may  not  be  paid 
for  by  the  counties  out  of  Class  1,  but  must  be  paid  out 
of  Class  5 of  the  county  budget.1 


In  response  to  your  second  question,  enclosed  find 
copy  of  an  opinion  previously  rendered  to  you,  under  date 
of  May  19,  1936,  which  we  believe  answers  this  question 
in  full. 


Conclusion 


It  Is,  therefore,  the  opinion  of  this  Department 
that  the  care  of  county  patients  in  the  Missouri  State 
Sanatorium  at  Mount  Vernon  and  the  Missouri  State  School 
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at  iuarshall  must  da  paid  out  of  Class  5 of  the  county 
budget,  and  cannot  be  paid  out  of  Class  1 of  the  same. 


respectfully  submitted. 


ARTHUR  O'KEEFE 
Assistant  At t v ney- General 


APPROVED: 


VA HE  C.  THUBLO 
(Acting)  Attorney-General 

•9 


AO'KtEG 
Snc , 


SHERIFFS:  Only  entitled  to  ten  cents  per  mile  for  the 
arrest  of  two  defendants  filed  on  jointly* 


September  4,  1941 


Honorable  Frank  W.  Jenny 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Sirs 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  August  29,  1941,  which  reads  as  follows: 

"Early  in  the  morning  of  August  24,  1941 
Fred  Hulsey  and  Gladys  Hulsey,  husband 
and  wife  became  engaged  In  an  altercation 
with  other  persons  at  McCurdy*s  Tavern  In 
New  Haven. 

"The  local  Constable  arrested  them  for 
disturbing  the  peace  and  called  the 
Sheriff  who  proceeded  to  New  Haven  and 
returned  Fred  Hulsey  and  Gladys  Hulsey 
to  the  County  Jail. 


"On  Monday  morning,  August  25th  one 
Information,  charging  Fred  Hulsey  and 
Gladys  Hulsey  with  disturbing  the  peace 
in  New  Haven  Township  was  prepared  and 
the  Sheriff  conveyed  the  defendants  and 
•the  Information  to  the  Justice  of  the 
Peace  at  New  Haven. 


"With  one  Information  filed  even  though 
there  were  two  defendants  and  although 
the  Sheriff  made  but  one  trip  with  the 
two  defendants  from  Union  to  New  Haven 
he  did  convey  two  defendants  and  might 
have  taken  one  defendant  himself  and 
had  a deputy  take  the  other  defendant. 

"Under  these  circumstances  is  the 
Sheriff  entitled  to  10/  per  mile  for 
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conveying  the  two  defendants  or  is  he 
entitled  to  20^  per  mile  for  conveying 
the  two  defendants,  This  question  oc- 
curs very  frequently, 

"As  I understand  the  law  if  two  separate 
Informations  charging  two  defendants  with 
misdemeanors  are  filed  but  even  though 
the  Sheriff  actually  only  makes  one  trip 
he  is  entitled  to  charge  mileage  for  each 
defendant  on  each  information, 

"I  am  interested  in  knowing  whether  or 
not  when  two  defendants  are  charged  in 
one  Information  is  he  entitled  to  double 
compensation  for  his  mileage?” 

Section  13411,  R.  S,  Missouri  1939,  partially  reads 
as  follows  * 


* 

•‘For  each  mile  actually  traveled  In 
serving  any  venire  summons,  writ, 
subpoena  or  other  order  of  court  when 
served  more  than  five  miles  from  the 
place  where  the  court  is  held,  pro- - 
vided  that  such  mileage  shall  not  be 
charged  for  more  than  one  witness  sub- 
poenaed or  venire  summons  or  other  writ 
served  In  the  same  cause  on  the  same 
.trip  . , • $0,10" 


Section  13414,  R,  S,  Missouri  1939,  reads  as  follows 

"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  for  their 
services  in  criminal  cases  and  in 
all  proceedings  for  contempt  or  at- 
tachment as  follows i Ten  cents  for 
each  mile  actually  traveled  in  saving 
any  venire  summons,  writ,  subpoena 
or  other  order  of  court  when  served 
more  than  five  miles  from  the  place 
where  the  court  is  held*  Provided, 
that  such  mileage  shall  not  be  charged 
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for  more  than  one  witness  subpoenaed, 
or  venire  summons  or  other  writ  served 
in  the  same  cause  on  the  same  trip." 

Since  your  request  states  that  Fred  Hulsey  and  Gladys 
Hulsey  were  jointly  charged  on  the  same  information,  under  the 
above  authorities  the  sheriff  is  only  allowed  ten  cents  a 
mile  as  mileage  under  the  arrest  in  the  same  cause  on  the  same 
trip* 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


vAme  t.  tapIRLO 

(Acting)  Attorney  General 


>*. 


WJBtDA 


DEAD  BODIES:  Removal  or  Burial  Permits  not  required  t-  Be 

obtained,  when  body  is  removed  for  the  purpose 
of  preparing  such  body  for  burial* 


October  10,  1941 


Hon.  Prank  W.  Jenny 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Siri 


This  will  acknowledge  your  letter  of  recent  date, 
requesting  an  opinion  from  this  department,  which  reads  as 
follows I 


"Section  9768  R.  S.  Mo.  1939  reads  in  part 
as  follows t 

"*The  undertaker  or  person  acting  as  Under- 
taker, shall  be  responsible  for  obtaining 
and  filing  the  Certificate  of  Death  with 
the  Local  Registrar  of  th.4  District  in  which 
the  death  occurred,  and  securing  a Burial 
or  Removal  Permit  prior  to  any  disposition 
of  the  body** 

"The  question  of  the  meaning  of  the  word  re- 
moval has  been  raised.  Under  a strict  inter- 
pretation of  the  word  any  moving  of  the  body 
from  the  place  of  death  would  be  a removal. 
For  Example  t 

"First:-  If  death  occurred  in  the  home  and 
the  Undertaker  is  called  is  it  necessary  to 
secure  a removal  permit  from  the  Registrar 
before  the  body  can  be  removed  to  the  offioe 
of  the  Undertaker  where  preparation  for 
burial  is  ordinarily  provided  under  modem 
conditions. 

"Second:-  If  a person  die  in  the  hospital  in 
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one  Township  in  a County  is  it  necessary  to 
secure  a permit  from  the  Local  Registrar  of 
that  Township  before  the  body  can  be  removed 
to  the  office  of  the  Undertaker  in  another 
Township  for  preparation  for  burial# 

"Third*-  If  a person  die  in  one  County  and  an 
Undertaker  from  an  adjoining  county  who  might 
or  might  not  be  the  Undertaker  nearest  the 
place  of  abode  of  such  deceased  person  be  called 
is  it  necessary  to  secure  removal  permit  from 
the  Local  Registrar  of  the  County  of  residence 
before  removing  the  body  across  a county  line 
to  the  office  of  the  Undertaker* 

"Fourth*-  After  the  death  of  a person  by  acci- 
dent and  the  Coroner  has  issued  a Certificate 
of  Death  setting  forth  the  cause  of  death  is 
it  necessary  to  secure  Removal  Permit  from  the 
Local  Registrar  before  removing  the  body  from 
a place  on  the  Highway  where  death  occurred 
to  the  office  of  the  Undertaker  or  across  a 
county  line  to  the  home  of  the  Deceased. 

"In  each  of  the  above  instances  if  no  apparent 
criminal  responsibility  is  involved  may  the 
body  be  removed  within  the  State  of  Missouri 
from  one  Township  to  another  or  from  one  county 
to  another  or  from  one  Local  Registrars  Dis- 
trict tp  another  without  first  securing  a Re- 
moval ok*  Burial  Permit  provided  that  Burial 
Permit  be  secured  from  the  proper  Local  Regi- 
strar prior  to  intennent  or  other  disposition 
of  the  body** 


An  analysis  of  Section  9768  of  R*  S*  Mo**  1939  obviously 
discloses  that  it  is  the  duty  of  the  Undertaker*  or  person  act- 
ing as  Undertaker,  to  obtain  and  file  a certificate  of  death 
with  the  loeal  Registrar  of  the  District  in  whioh  the  death 
occurred*  Moreover,  it  is  also  the  Undertaker^  duty  to  secure 
a Burial  or  Removal  Permit,  prior  to  the  disposition  of  the 
body.  Other  parts  of  that  section  merely  relate  to  the  ob- 
taining of  such  information  as  is  necessary* 
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?/hlle  the  above  observation  relates  to  the  duties  en- 
joined upon  the  Undertaker  to  secure  a Burial  or  Removal  Per- 
mit, prior  to  the  disposition  of  the  body,  it  is  not  to  be 
construed  so  as  to  require  the  obtaining  of  a Burial  or  Removal 
Permit,  under  the  circumstances  which  you  have  set  forth*  This 
observation  is  supported  by  the  provisions  of  Section  9764  of 
R.  S*  Mo*,  1939,  which  reads  in  part  as  follows* 


"The  body  of  any  person  whose  death  occurs 
in  the  state  shall  not  be  interred,  deposited 
in  a vault  or  tomb,  oremated  or  otherwise 
disposed  of,  or  removed  from  or  into  any 
registration  district  until  a permit  for 
burial,  removal  or  other  disposition  shall 
have  been  properly  issued  by  the  local  regi- 
strar of  the  registration  district  in  which 
the  death  occurs*  Provided,  no  such  removal 
permit  shall  be  required  when  a dead  body 
is  removed  for  the  purpose  of  preparing  such 
body  for  burial,  but  no  such  body  shall  be 
interred,  deposited  in  a vault  or  tomb,  cre- 
mated or  otherwise  disposed  of  until  a permit 
so  to  do  has  been  properly  issued  by  the  local 
registrar  of  the  registration  district  in  which 
the  death  occurs*  * & 


The  above  section  of  the  statute  is  plain  and  unambiguous, 
and  therefore,  no  room  for  construction  exists.  Cummins  v.  Kansas 
City  Public  Service  Company,  66  S.  W*  (2d)  920,  334  Mo.  672*  Hence, 
it  is  to  be  seen,  from  the  examples  you  have  set  forth  in  your  re- 
quest, that  a Removal  Permit  is  not  required  when  a dead  body  is 
removed  for  the  purpose  of  preparing  such  body  for  burial* 

Respectfully  submitted 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THORfO 

(Acting)  Attorney  General 
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BUILDING  AND  LOAN:  Possession  of  stock  certificate  must  be 

given  to  association  by  borrowing  member. 


October  27,  1941 


Mr.  T.  Victor  Jeffries 
Supervisor 

Bureau  of  Building  and  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

11 1 am  enclosing  a letter  and  blank 
share  loan  note  from  Mr.  Le'fris  Luster, 
Attorney  ana  counselor  for  the  Great 
Southern  Savings  and  Loan  Association, 
Springfield,  Missouri,  giving  as  his 
opinion  that  the  Stock  Certificate  held 
as  collateral  by  the  Association  does 
not  have  to  be  assigned  to  the  Associa- 
tion, for  the  reason  that  the  Stock 
Certificate  la  e bodied  In  the  face  of 
the  note . 

,fYou  will  note  that  the  note  reads  in 
part,  'to  secure  the  amount  borrowed, 
as  indicated  by  the  foregoing  obligation, 

the  undersigned  hereby  assign 

and  pledge  certificate  . 

of  stock  No. for  Shares. 

,fIt  is  the  opinion  of  your  examiner  that 
the  certificate  should  be  assigned  to 
the  Association.  1 would  appreciate  it 
if  you  would  obtain  a ruling  from  the 
Attorney  General  on  this  matter,  and  send 
a copy  of  the  ruling  to  the  Great  Southern 
and  I too  would  like  to  have  a copy. 

(Signed)  F.  A.  DAVIS 

Lxaminer . M 


T,  Victor  Jeffries 
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ivir , 


The  question  presented  is  whether  the  stock 
certificate  must  be  handed  over  to  the  association  by  a 
member  when  a stock  loan  is  made  to  such  member. 

Building  and  loan  associations  are  purely  crea- 
tures of  statute.  8 Am.  Jur.  98,  As  wa s said  by  our 
Supreme  Court  in  State  ex  rel.  Wagner  v.  Farm  & Home  Savings 
and  Loan  Ass’n.,  90  S.  W.  (2d)  95, 

“Building  and  loan  associations  are 
quasi  public  financial  institutions 
and  for  the  protection  of  them  the 
State  of  Missouri  has  by  the  Act  of 
1931  provided  special,  inquisitorial, 
supervisory,  and  regulating  laws  which 
are  specific,  adequate,  complete,  and 
therefore  exclusive." 

Be  must  therefore  look  to  the  statutes  of  Missouri, 
which  deal  with  building  and  loan  associations,  for  the 
answer  to  your  question. 

Section  8216,  R«  S.  Mo.  1939,  provides  in  part 
as  follows: 


"For  every  loan  or  advance  made  to  a 
member  as  aforesaid,  a nonnegotiable 
note  or  bond  secured  by  first  mortgage 
or  deed  of  trust  on  real  estate  shall 
. be  given,  accompanied  by  a transfer 
and  pledge  of  the  shares  of  stock  of 
the  member  or  members  so  obtai  ning  a 
loan  or  advance.  Laid  shares  so 
transferred  and  pledged  shall  bo  held 
by  the  corporation  as  additional  or 
collateral  security  for  the  perform- 
ance of  the  agreements,  covenants  and 
conditions  of  said  note  or  bond  and 
mortgage  or  deed  of  trust.  ” 

Unoer  the  above  statute  evory  loan  must  be  accom- 
panied by  a "transfer  and  pledge"  of  stock.  It  is  the  funda- 
mental rule  of  -statutory  construction  that  the  court  shall 
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give  effect  to  the  intention  or  purpose  of  the  Legislature 
as  expressed  in  the  statute.  State  v.  Toombs,  25  S.  W.  (2d) 
101;  Thompson  v.  Lamar,  17  S.  W.  (2d)  960,  322  Mo.  514. 

The  word  "transfer”  in  Section  8216,  supra,  is  not  used  in 
the  sense  of  a "conveyance"  because  the  Legislature  in  join- 
ing it  with  the  word  "pledge"  did  not  mean  for  title  to  pass 
because  a pledge  is  merely  a transfer  of  the  possession  of 
personal  property  and  not  of  the  title.  A.  A.  B.  v.  French, 
279  3.  W*  435;  Conway  v.  Flaugh,  231  5.  W.  1045.  Rather, 
we  think,  that  the  word  "transfer"  should  be  used  as  in 
Carter  v.  Butler,  264  Mo.  306,  in  that  "the  word  ' transfer  * 
implies  delivery  of  possession."  It  is  further  ruled  in 
Missouri  that  a pledge  of  personal  property  must  be  accom- 
panied by  either  the  actual  or  constructive  delivery  of 
possession  of  pledged  property  to  the  pledgee.  National 
Bank  of  Commerce  v,  Flannigan  Mills  Co*,  268  Mo . 547;  Miners 
Bank  v.  Aylor,  264  S.  W.  99. 

In  view  of  the  above  authorities  we  aro  of  the 
opinion  that  when  a building  and  loan  association  makes  a 
stock  loan  to  a member,  that  the  borrowing  member  must  deliver 
possession  of  the  stock  certificate  to  the  association. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  Department 
that  when  a stock  loan  is  made  by  a building  and  loan  asso- 
ciation under  Section  8216,  R.  S.  Mo.  1939,  that  the  actual 
possession  of  the  stook  certificate  or  shares  of  stock  must 
be  given  to  the  association  by  the  borrowing  member. 


Respectfully  submitted. 


ARTHUR  0 ’KEEFE 
Assistant  Attorney-General 

APPROVED: 


VANE  C . THURLO  ' 

(Acting)  Attorney-General 

AG»K:EG 


COUNTY  DEPOSITARIES:  Bank  which  is  outside  of  state  may  he 
■ selected  as  escrow  agent. 


December  3,  1941 


/ =2  - <3 


Honorable  I rank  V.  . Jenny 
Prosecuting  .ttorney 
Franklin  County 
Union,  Missouri 


Dear  Sirs 


This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  in  which  you  request  the  opinion  of  this 
department.  Your  letter  is  as  follows: 


"The  Depositary  for  the  funds  of 
Franklin  County  is  requesting  that 
the  Court  execute  a contract  as  per 
sample  enclosed  under  the  terras  of 
which  the  securities  pledged  by  the 
Depositary  Bank  will  be  placed  in 
the  custody  and  the  National  Stock 
Yards  National  Bank  of  National  City, 
Illinois,  for  the  safe  keeping, 

"It  is  my  opinion  that  it  is  illegal 
for  the  Court  to  enter  into  a contract 
with  a Depositary  designating  a bank 
outside  of  the  State  of  Missouri  as 
the  place  of  safe  keeping  of  the  col- 
lateral security  pledged  by  the  Bank. 

"Y.ill  you  please  advise  your  opinion 
of  this  contract,  particularly  of  the 
feature  making  the  National  City, 
Illinois  bank  the  Trustee  and  Deposi- 
tary of  the  security." 


Your  question  is:  Is  it  illegal  for  the  county 
court  to  enter  into  a contract  with  a county  depositary 
to  secure  the  county  funds  which  selects  a bank  outside 
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the  State  of  Missouri  as  trustee  for  the  collateral  security 
pledged  by  the  depositary  bank? 

Section  13850,  Revised  Statutes  of  Missouri,  1939, 
provides  in  part  as  follows: 

’’Within  ten  days  after  the  selection 
of  depositaries,  it  shall  be  the  duty 
of  each  successful  bidder  to  execute 
a bond  payable  to  the  county,  to  be 
approved  by  the  county  court  and  filed 
in  the  office  of  the  clerk  thereof, 
with  not  less  than  five  solvent  sureties, 
who  shall  own  unencumbered  real  estate 
in  this  state  of  as  great  value  as  the 
amount  of  said  bond,  or  with  a surety 
or  trust  company  authorized  by  the 
laws  of  this  state  to  execute  bonds  as 
surety:  Provided,  that  the  court  may 
accept  in  lieu  of  real  estate.  as  security, 
bonds  of  such  county,  or  of  the  ft ate 
of -Missouri,  or  of  the  United  states, 
or  bonds  fully  guaranteed  by  the  United 
States,  which  such  bonds  shall  be  de- 
posited as  the  court  may  direct,  with 
a trustee,  trust  company  or  other  fidu- 
ciary designated  or  approved  by  it: 

it  it  it  ” 


It  will  bo  noted  that  the  above  statute  provides 
that  ’’the  court  may  accept  in  lieu  of  real  estate  as 
security,  bonds  of  such  county,  or  of  the  State  of 
Missouri,  or  of  the  United  States,  or  bonds  fully  guaran- 
teed by  the  United  States,  which  such  bonds  shall  be 
deposited  as  the  court  may  direct  with  a trustee , trust 
company  or  other  fiduciary  designated'  or  approved  by  it , ” 

In  the  absence  of  any  statute,  and  we  find  none,  barring 
a bank  outside  the  State  of  Missouri  from  acting  as 
trustee  under  the  provisions  of  Section  13850,  Revised 
Statutes  of  Missouri,  1939,  we  do  not  think  that  it  is  dis- 
qualified from  so  acting.  The  statute  says  that  such  bonds 
shall  be  deposited  as  the  court  may  direct. 
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The  Legislature  has  seen  fit  to  give  to  the  county 
court  the  discretionary  power  of  the  selection  of  the 
trustee  to  keep  the  bonds, or  other  securities  pledged 
by  the  depositary,  to  sc.fegu.ard  the  county  funds.  It 
is  not  our  province  to  pass  on  the  advisability  of  such 
action  by  the  county  court,  however,  we  know  of  no  reason 
why  acceptable  trustees,  trust  companies  or  other  fidu- 
ciaries cannot  be  found  in  the  State  of  Missouri  who  are 
willing  to  accept  the  responsibility  under  the  statute. 


CONCLUSION 


It  Is  therefore  our  opinion  that  the  bank  mentioned 
In  your  letter  of  request,  which  is  located  outside  of 
the  State  of  Missouri,  is  qualified  to  act  as  trustee 
for  Franklin  County,  Missouri,  if  it  meets  all  the  require- 
ments provided  by  the  Itevised  Statutes  of  Missouri. 


Respectfully  submitted. 


COVLLL  R.  Hu WITT 
Assistant  Attorney  General 


APPROVAL : 


VASE  C.  THUFcLO 

(Acting)  Attorney  General 
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PARDON  AND  PAROLE:  BOARD  OF:  Board,  cannot  parole  inmate  of 
Intermediate  Reformatory  until  compliance  with  Section  8477 
R.  So  1929.  The  governor  can  parole,  at  any  time  after  con- 
viction regardless  of  Section  8477. 


January  13,  1941 

Mr.  H.  S.  Jghnson,  Member 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Mr,  Johnson! 


This  is  in  reply  to  your  request  for  our  opinion 
which  is  in  the  following  terms: 


”1  desire  an  official  opinion  on  the 
following: 

1,  Does  the  Board  of  Probation  and 
Parole  have  authority  to  parole  in- 
mates from  the  Intermediate  Reforma- 
tory any  time  prior  to  the  time  they 
have  served  seven- twelfths  of  their 
sentence? 

2.  Is  the  Board  of  Probation  and 
Parole  authorised  to  parole  an  inmate 
from  the  Intermediate  Reformatory 
without  a suitable  home,  free  from 
criminal  influence  and  without  expense 
to  the  state,  having  been  offered. 

Does  the  law  creating  the  Board  of  Proba- 
tion and  Parole,  Statute  1937,  and 
giving  them  certain  powers  relative  to 
paroles,  commutation  of  sentence  from 
the  Intermediate  Reformatory,  supercede 
other  laws  with  reference  to  parole,  and 
particularly  Section  8477,  R.  S.  Mo. 
1929?" 
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The  Board  of  Probation  and  Parole  was  Greated  by 
Section  8334-2  R.  b.  1929,  as  amended  Laws  1937,  page 
400,  Section  2,  Mo.  St.  Ann.  page  6180,  where  it  was  given 
the  powers  theretofore  vested  in  the  corami asi oners  of 
the  Department  of  Penal  Institutions  and'  the  Intermediate 
Reformatory  Parole  Board. 

The  present  statutes  prescribe  no  duties  for  the 
commissioners  of  the  Department  of  Penal  Institutions 
relative  to  pardons,  paroles,  commutations  and  reprieves. 
Previous  statutes  which  provide  for  such  duties  have  been 
repealed.  For  example*  Section  8330  did  provide  that 
said  commissioners  should  perform  such  duties,  thereto- 
fore performed  by  the  state  prison  board.  Said  Section 
8330  was  repealed  by  Laws  1939,  page  566,  Section  1,  Mo. 

St.  Ann.  page  6179.  Section  8520  was  repealed  by  Laws 
1939,  page  608,  Section  1,  Mo.  St.  Ann.  page  6241.  Section 
8515-8517  were  repealed  by  Laws  1939,  page  608,  Section 
1,  Mo.  St.  Ann.  page  6240. 

The  power  to  parole  Inmates  of  the  Intermediate 
Reformatory  was  formerly  vested  In  a special  parole  board 
for  that  institution  by  Section  8478  R.-S.  1929,  Mo.  St. 
Ann.  page  6227,  which  In  part  provides  that  "...  the 
commissioner  of  paroles  of  the  department  of  penal  insti- 
tutions • • . and  . . . shall  constitute  a parole  board 
for  said  Intermediate  Reformatory  and  ...  they  shall 
grant  paroles  * * ."  This  power  was  transferred  to  the 

Board  of  Probation  and  Parole  by  said  Section  8334-2 j 
and.  Section  8478,  supra,  was  repealed  by  Laws  1939,  page 
606,  Section  1,  Mo.  St.  Ann*  page  6227. 

When  said  power  of  parole  was  vested  In  a board 
created  by  the  legislature  in  Laws  of  1927,  at  the  same 
time  a limitation  was  placed  on  said  power  by  what  Is 
now  Section  8477  R.  S.  1929,  Mo.  St.  Ann.  page  6227, 
which  in  part  provides* 


"Any  inmate  who  shall  be  confined  in  said 
reformatory,  who  shall  serve  seven- 
twelfths  of  the  time  for  which  he  may 
have  been  sentenced.  In  an  orderly  and 
peaceable  manner  without  having  any  In- 
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fraction  of  the  rule®  of  the'  reforma- 
tory or  laws  of  the  same  recorded 
against  him,  shall  he  eligible  for 
making  application  for  parole  and 
shall  be  given  a hearing  ‘for  parole. 

No  inmate  shall  be  paroled  from  said 
reformatory  until  he  shall  have  served 
seven- twelfths  of  the  time  for  which 
he  was  sentenced,  nor  until  he  shall 
have  given  evidence  that  he  is  fit 
to  be  paroled  into  the  life  of  the 
community,  nor  until  he  shall  submit 
satisfactory  evidence  that  arrangements 
have  been  made  for  his  honorable  and 
useful  employment  for  at  least  six 
months  in  some  suitable  occupation  and 
also  for  a proper  and  suitable  home 
free  from  criminal  influences  and  with- 
out expense  to  the  state."  . 


'I'he  Board  of  Probation  and  Parole  has  no  authority 
to  parole  an  inmate  of  the  Intermediate  Reformatory 
unless  and  until  the  above  quoted  requirements  of  Section 
8477  have  been  satisfied.  That  section  has  not  been 
superseded -by  the  law  creating  the  said  board;  the  two 
Statutes  are  not  inconsistent. 

In  addition  to  the  aforesaid  power  of  parole  derived 
from  said  Section  8478,  the  board  is  given  the  power  by 
Section  8334-5  R.  S.  1929,  as  amended  Laws  1937,  page  400 
Section  5,  Mo.  St.  Ann.  page  6180  merely: 


« # to  study  prisoners  committed  to 
State  correctional  and  penal  institu- 
tions to  select  prisoners  to  be  r e com- 
mended to  the  Governor  for  parole,  com- 
mutation of  sentence,  or  pardon;  « * * 
to  make  recommendations  to  the  Governor 
relative  to  paroles,  commutations  of 
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sentence,  and  pardons;  * * * * * * •" 


The  law  does  not  favor  repeals  by  implication,  and 
if  by  any  fair  interpretation  all  sections  of  a statute 
can  stand,  there  is  no  repeal  by  implication.  State  ex  rel 
Karbe  vs « Bader  78  S.  VJ . (2nd)  335,  33G  Mo.  259. 

However,  under  the  above  mentioned  authority,  nothing 
prevents  the  board  from  recommending  to  the  governor  for 
parole  by  him  an  inmate  of  the  Intermediate  Reformatory 
who  has  not  complied  with  Section  8477,  supra.  The  gover- 
nor's power  to  pardon  and  parole  is  derived  from  the  Con- 
stitution itself,  article  V,  Section  8,  15  Mo.  St.  Ann. 
page  526  in  part  provides: 

"The  Governor  shall  have  power  to  grant 
reprieves,  commutations  and  pardons, 
after  conviction,  for  all  offenses,  ex- 
cept treason  and  cases  of  impeachment, 
upon  such  condition  and  with  such  res- 
trictions and  limitations  as  he  may  think 
proper,  subject  to  such  regulations  as 
may  he  provided  by  law  relative  to  the 
manner  of  applying  for  pardons." 

That  power  to  pardon  includes  the  power  to  Issue  a condi- 
tional pardon  (46  C.  J.,  page  1182,  Section  3),  or  a parole 
which  is  the  same  thing.  It  was  so  ruled  in  State  v.  Asher 
(Mo.  Sup.)  246  S.  W.  911,  l.c.  913,  and  the  following  def- 
inition of  a parole  was  quoted  with  approval: 

"A  form  of  conditional  pardon,  by  which 
the  convict  Is  released  before  the  ex- 
piration of  his  term,  to  remain  subject, 
during  the  remainder  thereof,  to  super- 
vision by  the  public  authority  and  to 
return  to  Imprisonment  on  the  violation 
of  the  condition  of  the  parole."  See  46 
C.  J.,  page  1183,  1184,  Section  6. 

The  legislature  has  enacted  statutes  (Section  8518 
R.  S.  1929  as  amended  Laws  1933,  page  329,  Section  1,  Mo. 
St.  Ann.  page  6240)  to  the  same  general  effect  as  Article 
V,  Section  8 of  the  Constitution,  supra,  but  the  governor's 
power  in  this  respect  is  not  derived  from  statutes. 

The  time  when  the  governor  may  issue  a parole  was 
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decided  as  follows  In  Ex  Parte  Collins  94  Mo*  22,  l*c. 
24,  6 S.  W.  345* 


"The  constitution  of  this  state 
authorizes  the  Governor,  after  con- 
viction, which  means  after  return 
of  a verdict  of  guilty  (Commonwealth 
v.  Lockwood,  109  Mass.  323,  and  cae* 
cit.),  to  grant  commutation  for  all 
offences,  except,  etc.  Art.  5,  sec. 

a." 


Under  that  authority  the  governor  has  the  power  to 
pardon  or  parole  a person  convicted  of  any  felony  or 
misdemeanor  except  treason,  even  though  such  person 
has  served  no  time  in  the  Intermediate  Reformatory,  ^s 
stated  hy  the  Supreme  Court  of  Missouri  in  Lime  vs. 

Blagg  131  s.  W.  (2nd)  583,  l.c.  586  (10)  regarding  the 
governor’s  power  to  pardon,  parole  op  reprieve,  "The 
Governor’s  constituti  nal  power  in  that  field  is  beyond 
the  range  of  Judicial  or  legislative  encroachment.  Ex 
parte  Thornberry,  300  Mo.  661,  671,  672,  254  S.  IN.  1087, 
1090(11)." 

On  that  principle,  the  legislature  has  no  power  to 
limit  the  exercise  by  the  governor  of  the  power  to  parole 
The  only  limitation  in  the  Constitution  Is  "subject  to 
such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons,"  and  that  does  not 
affect  this  case.  It  does  not  authorize  the  legislature 
to  determine  who  shall  be  eligible  for  a parole,  section 
8477,  quoted  supra,  and  providing  that  inmates  of  the 
Intermediate  Reformatory  shall  not  be  paroled  unless  they 
have  served  seven- twelfths  of  their  sentences  and  have 
complied  with  certain  other  conditions,  does  not  limit 
the  exercise  by  the  governor  of  his  power  to  parole;  It 
qp  plies  only  to  the  Board  of  Probation  and  Parole,  Said 
Section  8477  immediately  precedes  the  section  authorizing 
the  original  board  to  Issue  paroles  (Section  8478,  supra) 
and  was  not  intended  to  apply  to  the  governor. 
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CONCLUSION 


The  Board  of  Probation  and  Parole  cannot  parole  an 
inmate  of  the  Intermediate  Reformatory  until  he  has-  served 
seven-twelfths  of  his  sentence,  and  has  given  evidence  of 
fitness,  end  of  arrangements  for  an  occupation  and  a home 
as  provided  by  Section  3477  II.  S.  1929.  Said  Section 
does  not  apply  to  the  governor  who  can  parole  such  an  in- 
mate at  any  time  after  conviction. 


Respectfully  submitted 

LAWRENCE  L."  BRADLEY 

Assistant  Attorney  General 


APPROVED! 


COVBLL  rT HEWITT 

(Acting)  Attorney  General 
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SHERIFFS : 

SALARIES  AND  FEES: 
JURIES : 


Sheriffs  may  charge  for  serving  notices 
and  for  mileage  in  such  service  made  by 
the  court  pertaining  to  jurors  and  their 
service . 


March  19,  1941* 


Mr.  Willie  C,  Jones 
Sheriff  of  Shelby  County 
Shelbyville,  Missouri 


Dear  Mr*  Jones: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  followings 


"I  would  like  to  have  your  writen 
opinion  on  these  two  questions: 

When  a jury  is  called  for  a trial 
and  a case  has  been  dismissed  or 
settled  if  the  circuit  judge  orders 
the  sheriff  to  stop  the  jury  and 
not  have  them  come  in  as  per  scheduled 
and  the  sheriff  goes  out  and  travels 
one  hundred  and  fifty  or  two  hundred 
miles  to  get  them  stopped,  where  the 
cost  would  be  seventy-tv.ro  dollars 
($72.00)  to  the  county  if  they  came 
In  whereas  by  ordered,  by  the  circuit 
judge  the  cost  would  be  twenty  or 
twenty-five  dollars,  or  pay  for  the 
mile3  traveled,  just  to  save  the 
county  money  by  stopping  the  jury. 

MI  would  like  to  have  your  opinion 
on  above,  if  its  legal  to  collect  a 
certain  amount  of  money  to  stop  a 
jury  If  ordered  by  the  judge. 

"When  a jury  has  been  summons  when 
the  court  Is  in  vacation  and  a trial 
is  set,  if  they  have  been  summoned 
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and  dismissed  once  and  the  sheriff 
is  ordered  by  the  circuit  judge  to 
call  them  in  for  an  additional  trail. 
Is  it  legal  in  your  opinion  t6  charge 
for  the  necesary  miles  traveled  in 
calling  the  jury  back  at  this  later 
date  for  a trial  that  has  been  set 
for  a later  date? 

"I  would  like  an  answer  as  3oon  as 
it  will  be  convenient  for  your*" 


Your  request  goes  directly  to  the  question  of  whether 
or  not  a sheriff  may  be  paid  for  his  service  in  notifying 
the  standing  jury  to  attend  or  not  to  attend  court  on 
certain  days.  It  is  generally  known  that  it  is  the 
practice  of  the  circuit  courts,  in  order  to  cut  down  the 
expenses  of  juries f to  make  orders  that  such  juries  will 
attend  only  on  days  when  needed.  Each  day  a jury  attends 
court  its  expenses,  without  mileage.  Is  &72.00.  It  is  a 
well  known  rule  of  law  that,  before  an  -officer  is  entitled 
to  compensation,  he  must  be  able  to  put  his'  finger  oh  the 
statute  authorizing  such  compensation.  The  most  recent 
statement  of  this  rule  Is  stated  in  Nodaway  County  vs, 
Kidder,  129  S.  YJ.  (2d)  857,  1.  c,  860: 


"It  Is  well  established  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorizing  such  pay- 
ment, State  ex  rol,  Duder  v,  Kackmann, 
305  Mo,  342,  265  S.  W,  532,  534 j State 
ex  rel.  Linn  County  v,  Adams,  172  Mo, 

1,  7,  72  3,  ¥/,  655;  Y/illiams  v, 

Chariton  County,  05  Mo,  645," 


Section  13411  R.  S,  Mo.  1939,  provides  for  fees 
for  sheriffs,  and  that  part  of  it  which  especially 
pertains  to  your  question  is  as  follows: 


"For  summoning  a standing  jury  . . . . @8.40 
For  serving  every  notice  or  rule 
of  court,  notice  to  take  deposi- 
tions or  citation 


50 
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’’For  each  mile  actually  traveled  in 
serving  any  venire  summons,  writ, 
subpoena  or  other  order  of  court 
when  served  more  than  five  miles 
from  the  place  where  the  court  is 
held,  provided  that  such  mileage 
shall  not  be  charged  for  more  than 
one  witness  subpoenaed  or  venire 
summons  or  other  writ  served  in 
the  same  cause  on  the  same  trip  . , WO . 10 


The  word  "notice"  may  generally  be  defined  as  that 
which  imparts  information  of  the  fact  to  tho  one  to  be 
notified,  so  if  the  court  makes  an  order  for  the  sheriff 
to  notify  a juror  concerning  his  service  in  that  court, 
then  the  sheriff  by  so  notifying  the  juror  performs  a 
service  which  comes  within  the  claims  of  serving  notices* 

Under  the  provisions  of  Section  13411  cited  above, 
it  will  be  seen  that  the  sheriff  is  entitled  to  50^  for 
serving  a notice  or  rule  of  court.  Therefore,  if  the' 
court  makes  an  order  for  tho  sheriff  to  give  jurors 
cortain  notices  and  the  clerk  furnishes  the  sheriff 
with  a certified  copy  of  that  order  and  the  sheriff 
then  serves  this  notice  on  the  juror,  then  it  is  no 
question  but  that  he  would  be  entitled  to  the  fees  for 
serving  notices  and  for  whatever  mileage  in  excess  of 
five  miles  from  the  place  of  such  court  he  may  charge 
at  the  rate  of  10pf  per  mile  therefor. 


CONCLUSION 


We  are,  therefore,.,  of  tho  opinion  that  the  sheriff 
for  serving  notices  on  jurors  which  are  in  the  "stanain 
jury",  would  be  authorized  to  make  a charge  of  50^  for 
each  notice  served  together  with  mileage  at  the  rate  of 
10^  per  mile  for  each  mile  traveled  in  service,  more 
than  five  miles  from  the  place  of ‘the  court. 
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We  are  further  of  the  opinion  that  the  sheriff  would 
be  authorized  to  charge,  for  summoning  the  standing  jury, 
v>8.40  only  for  each  regular  term  of  such  court. 


Respectfully  submitted. 


TYRb  V/.  BURT  OH 
Assistant  Attorney  General 


APPROVED s 


raiH  G.  TIIURLO 

(Acting)  Attorney-General 


TUB: LB 
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Superintendent  and  staff  may  in 
their  discretion  discharge  or 
parole  patients  from  state  hospitals 


ELEEMOL YNiLRY  INSTITUTIONS: 


Hay  16 , 1941 


Mr.  Ira  A.  Jones 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Hr,  Jones: 


We  are  in  receipt  of  your  request  for  an 
opinion  under  date  of  May  15th,  as  follows: 

j . 

"Villi  you  please  give  me  some  guid- 
ance on  this  matter?  Unde**  the  law 
people  are  brought  before  the  County 
Courts,  as  X understand  it.  On  the. 
certificate  of  one  physician  they  are 
confined  to  our  mental  hospitals. 

After  they  have  arrived  at  our  hos- 
pitals and  have  been  g iven  a thorough 
examination,  brought  before  our  staff, 
the  Superintendent  finds  that  they  are 
without  psychosis.  This  means  that 
they  are  not  a fit  inmate  for  a mental 
hospital.  In  the  past  it  has  been 
very  hard  to  get  them  out  of  our  hos- 
pitals. Can  we  legally  send,  them  back 
to  the  counties  from  which  they  came, 

, even  if  they  are  senile  and  mental 
defectives  and  probably  could  not  take 
care  of  themselves? 

"Xn  reading  of  the  law  I notice  a case, 
Higgins  vs.  Hoc tor,  332  Missouri  122, 

62  S.  W.  410,  Just  what  this  case  is 
and  means,  I do  not  know.  I know  that 
this  thing  is  coming  up  next  Monday  in 
Kansas  City  and  I would  like  to  be  posted.,, 
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May  16,  1941 


Mr,  Ira  A,  Jones 


Article  2,  Chapter  51,  Revised  Statutes  of  Missouri, 
1939,  deals  with  the  admission  of  patients  into  the  respec- 
tive state  hospitals* 

Section  9328,  R,  S*  Mo*  1939,  provides  that  the 
several  county  courts  have  the  power  to  send  to  a state 
hospital  such  of  their  insane  poor  as  may  be  entitled  to 
admission  thereto* 

Section  9335,  R*  S*  Mo*  1939,  provides  that  a citizen 
residing  In  the  county  wherein  the  alleged  Insane  person 
Is  a resident,  may  file  a verified  statement  in  writing  that 
the  person  is  insane,  without  sufficient  estate  to  support 
him,  and  that  It  ean  be  proved  by  at  least  two  person^  one 
of  them  being  a reputable  physician* 

Section  9338,  R.  S.  Mo*  1939,  provides  that  the  county 
court  can  cause  the  witnesses  to  be  examined* 

Section  9339,  R.  S.  Mo,  1939,  provides  that  if  after 
such  examination  the  court  is  satisfied  $f  the  truth  of  the 
above  statement,  the  court  shall  enter  a suitable  order  of 
record,  or  where  the  verdict  of  a jury  has  been  rendered, 
the  verdict.  Such  order  must  set  forth  that  the  person 
found  insane  Is  a fit  subject  to  be  sent  to  a state  hospital 
for  treatment  and  must  require  the  medical  witness  forthwith 
to  make  out  a detailed  history  of  the  case.  The  county  court 
must  further  require  that  the  clerk  of  the  court  forthwith 
forward  a certified  copy  of  the  order  of  the  court  to  the 
superintendent  of  the  hospital,  accompanying  the  same  with  a 
request  of  admission  of  the  person  found  to  be  insane. 

Section  9341,  R,  S.  Mo,  1939,  provides  that  upon  receipt 
of  the  application  and  the  official  copy  of  the  order  of  the 
court,  the  superintendent  must  immediately  advise  the  clerk 
whether  the  patient  can  be  received,  and,  if  so,  at  what  time. 

The  question  which  you  present  is  - Whether,  upon 
arrival  ..  of  said  patients  it  be  found  that  they  are  not  fit 
inmates  for  a mental  hospital,  they  may  be  legally  sent  back 
to  the  counties  from  which  they  came  although  senile  and 
mentally  defective,  so  that  they  cannot  take  care  of  themselves 
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Section  9321,  R.  S.  Mo.  1939,  provides  how  persons 
admitted  to  state  hospitals  may  be  discharged  for  parole* 

"Persons  afflicted  with  any  form  of 
Insanity  shall  be  admitted  into  the 
hospitals  for  the  care  and  treatment 
of  same.  Any  patient  so  admitted 
may  be  discharged  or  paroled  when- 
ever in  the  judgment  of  the  Super- 
intendent and  his  staff  such  person 
should  be  discharged  or  paroled.  The 
decision  of  the  Superintendent  and 
his  staff  on  such  matter  shall  be 
final  and  the  respective  counties  of 
this  State  are  hereby  prohibited  from 
removing  any  indigent  insane  person 
unless  such  insane  person  is  discharged 
as  herein  provided.’1 

The  above  section  makes  It  mandatory  that  persons 
afflicted  with  any  form  of  insanity  be  admitted  to  the  state 
hospitals  for  care  and  treatment,  but  places  the  entire 
question  of  when  a patient  shall  be  discharged  or  paroled 
in  the  absolute  discretion  of  the  superintendent  and  his 
staff. 


The  case  of  Higgins  v.  Hoctor,  to  which  you  refer,  Is 
reported  as  In  Re  Moynlhan  In  332  Mo.  1022,  62  S,  W.  (2d) 
410,  91  A.  L,  R.  74. 

In  the  above  case  the  Supreme  Court  of  Missouri,  in 
discus dL ng  the  question  as  to  whether  an  order  for  tempo- 
rary restraint  made  by  the  probate  court  was  binding  upon 
the  superintendent  of  a state  hospital  to  keep  the  person 
confined  until  an  order  was  made  in  that  court  for  release, 
said  (3.  W.  (2d),  1.  c.  419)* 

'however,  such  an  order  for  temporary 
restraint,  as  made  by  the  probate  court 
here,  is  not  binding  upon  the  superin- 
tendent of  a state  hospital  to  keep  the 
person  confined  until . an  order  is  made 
in  that  court  for  release*  It  is  In  no 
sense  like  a commitment  in  a criminal 
case  for  a definite  term  in  jail  or  In 
the  penitentiary.  The  person  may  law- 
fully be  either  discharged  or  paroled 
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Mr.  Ira  A.  Jones, 


and  set  at  liberty  by  the  superintendent 
of  his  own  motion  at  any  time.  Section 
8629,  R.  S.  1929  (Mo.  St*  Ann*  Sec. 
8629). tt 


We  find  no  limitation  In  the  language  of  Section  9521 
supra,  that  patients  must  be  declared  to  be  same  or  capable 
of  taking  care  of  themselves  before  the  superintendent  and 
his  staff  are  authorised  to  discharge  or  parole  them  from 
state  hospitals. 

We  are,  therefore,  of  the  opinion  that  patients  ad- 
mitted to  state  hospitals  may,  in  the  discretion  of  the 
superintendent  and  his  staff,  be  discharged  or  paroled 
and  set  at  liberty  at  any  time  by  the  superintendent  on 
his  own  motion. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney-General 


APPROVED* 


ROBERT  L.  RYDER , 
(Acting)  Attorney-General 


MWxEG 


APPROPRIATIONS:  ) House  Bill  66  Section  70,  reverts 

ELEEMOSYNARY  INJ  TUTIONSs)  to  General  Re  lue  Fond  alter 

expiration  of  six  months. 


May  20,  1941 


Mr.  Ira  A.  Jones 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr.  Jones* 


Ye  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  May  15th,  wherein  you  state  as  follows: 


ttV/hen  Mr.  Jameson  left  this  office 
it  seemed  to  he  his  opinion  that 
the  4>12,SGO  that  was  in  the  Omnibus 
Bill  allotted  to  the  Board  of  Man- 
agers of  the  Eleemosynary  Institu- 
tions for  WPA  work  had  to  have 
commitments  against  it  before  the 
six  months  elapsed  or  the  funds 
would  revert  to  the  general  fund. 
Please  give  us  your  opinion  on  this.” 


The  appropriation  to  which  you  refer  is  found  in 
Section  70  of  House  Bill  66,  as  follows : 


’’Section  70.  State  Eleemosynary 
Institutions  — For  York  Projects. 

There  is  hereby  appropriated  to  the 
Board  of  Managers,  State  Eleemosynary 
Institutions,  the  sum  of  Twelve 
Thousand  Five  hundred  Molars  ( ,,12,500) 
chargeable  to  the  General  Revenue  fund. 
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to  be  released  and  expended  at  the 
direction  of  the  Governor  and  to  be 
used  in  connection  v/ith  Federal  forks 
Progress  Administration  or  other 
Federal  funds  to  further  projects  at 
the  State  Eleemosynary  Institutions.” 


A great  many  sections  contained  in  the  above 
House  Bill  appropriating  funds  to  various  departments  and 
boards  are  for  a "period  beginning  January  1,  1941  to 
June  30,  1941."  However,  no  such  limitation  is  found  In 
Section  70,  supra. 


The  title  to  said  House  Bill  provides: 


"To-  appropriate  money  for  the  support 
of  the  State  Government,  its  elective 
officers  and  the  payment  of  certain 
contingent  and  incidental  expenses 
of  the  several  departments,  bureaus, 
boards,  educational  institutions  and 
commissions  for  the  period  beginning 
January  1,  1941  and  ending  June  30, 
1941  and  appropriating  fund3  for  other 
purposes  for  the  period  between  Jan- 
uary 1,  1941  and  June  30,  1941." 


The  title  is  more  restrictive  than  the  Act,  and 
the  question  arises  which  is  to  prevail. 


In  the  case  of  State  v,  Murphy,  143  S.  W.  (2d) 
527,  1.  c.  532,  the  court  said: 


"Section  28  of  Article  IV  of  our  Con- 
stitution requires  that  the  subject  of 
a legislative  act  shall  be  clearly  ex- 
pressed in  the  title.  The  purpose  of 
this  requirement  Is  to  prevent  surprise 
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or  fraud  upon  the  legislators  by 
barring  from  the  body  of  a bill  every- 
thing not  indicated  by  the  title, 
Williams  v.  Atchison,  etc..  Railroad, 
233  Mo.  666,  136  S.  W.  304.  If  the 
title  is  restrictive,  the  Act  must 
also  be  restrictive.  Hunt  v.  Armour  & 
Co.,  345  ho.  677,  136  S.  ¥.  2d.  312; 
Sherrill  v.  Brantley,  331  Ho.  497,  66 
S.  b.  (2d)  529." 


Since  the  title  to  the  Act  limits  the  appro- 
priation of  funds  to  a period  between  January  1,  1941  and 
June  30,  1941,  the  Act  cannot  authorize  appropriation  of 
funds  for  a longer  period. 


he  are,  therefore,  of  the  opinion  that  it  is 
necessary  that  commitments  be  made  against  the  funds  ap- 
propriated under  Section  70  of  House  Bill  65  before  the 
six  months  have  elapsed,  in  order  tc  prevent  it  from 
reverting  to  the  General  lie  venue  fund. 


Respectfully  submi t ted , 


T H A V ’ '•  ’ A ')  Q r>  ■ p ?•  ft  T.T 

hxiAm  u . , k.  ,•  w i wlr  .rip; 

As  sis  tail  t A 1 1 or nsy-G  ener  al 


APPROVED ; 


VAxG  C . T 0 nnO 

(Acting)  Attorney-General 


MW:  EG 
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APPROPRIATIONS:  No  authority  to  pay  doctor  hill  of 

ELEEMOSYNARY  INSTITUTIONS:  employee  injured  in  course  of  employment. 


June  2,  1941 


hr.  Ira  A.  Jones 
President,  Loard  of  Managers 
State  Eleemosynary  Institutions 
Jof Person  City,  Missouri 


Dear  Mr.  Jones : 


he  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  may  23d,  wherein  you  state  a3  follows: 

''About  two  months  ago  a patient  at 
State  Hospital  No.  1,  Eultop,  be- 
came unauly  excited  and  attacked  a 
nurse.  The  nurse  was  very  badly 
injured  and  later  died.  The  injury 
was  a head  injury  and  of  course  we 
do  not  have  any  brain  surgeons  on 
our  staff.  -A  surgeon  from  Kansas 
City  was  called.  He  came  there  and 
operated  on  the  nurse,  but  could  not 
save  her  life.  Later  he  sent  a bill 
> . for  $500  with  a professional  discount 
of  si 250,  leaving  a balance  of  .(.,250. 

The  member  of  our  Loam  who  is  a 
physician  says  that  this  is  not  an 
excessive  charge  for  such  an  opera- 
tion, Can  we  legally  pay  this  surgeon 
for  this  operation  and  out  of  what 
fund,  may  we  pay  it?” 

V;e  find  no  provision  in  your  appropriation  act 
or  in  the  statutes  governing  state  eleemosynary  Institu- 
tions which  would  authorize  the  hoard  of  Managers  to  pay 
the  doctor  bills  of  an  employee  injured  in  the  course  of 
employment . 


Mr,  Ira  A,  Jones 


June  2,  19  <41 


Section  19,  Article  X,  of  the  Missouri  Const!* 
tution,  provides  in  part  that: 

"No  moneys  shall  ever  bo  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  -under  its  manage- 
ment, except  in  pursuance  of  an 
appropriation  by  lav/; 

It  is  unnecessary  that  we  determine  the  question 
of  whether  an  appropriation  allowing  the  incurring  of  a 
debt  by  the  Board  of  Managers  in  payment  of  expenses  of  an 
employee  injured  in  the  course  of  employment,  would  be 
valid,  since  we  find  no  appropriation  act  authorizing  same, 

be  are,  therefore,  of  the  opinion  that  the  Board 
of  Managers  of  state  eleemosynary  institutions  may  not 
legally  pay  the  cost  of  an  operation  of  an  employee  injured 
In  the  course  of  employment. 


Respectfully  submitted. 


MAX  WASSERMAH 

Assistant  Attorney-General 


APPROVED: 


VANE  C,  THORLO 

(Acting)  Attorney-General 


Hi  EG 


ELEEMOSYNARY  INSTITUTIONS;  Interest  received  on  "patients  fund" 

should  be  paid  to  State, Thoasurer 

for  credit  of  fund  of  State  Eleemosynary 

Institutions. 


Juno  17,  1941 


Mr,  Ira  A,  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Bear  Mr,  Jones; 


Ye  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  June  16th,  herein  you  state  as  follows; 

"You  gave  us  an  opinion  on  this 
matter  over  the  telephone,  but  we 
would  llko  a written  opinion  If 
possible, 

"From  the  patients  fund  we  have  an 
accumulatioh  of  $412,15  Interest, 
be  would  be  very  glad  to  have  the  Board's 
decision  on  the  disposition  of  same, 
whether  or  not  this  should  be  turned  in 
as  steward's  sales  or  eoulu.  it  be  used 
in  amusement  fund  for  the  institution? 

This  accumulative  Interest  is  froxn  July 
1,  1937  up  to  date." 


We  have  heretofore  rendered  your  Department  two 
opinions  under  date  of  December  28,  1933,  and  December  9, 
1934,  respectively,  with  reference  to  the  disposition  to  be 
made  of  moneys  accumulated  in  the  "patients  fund." 

'a  were  advised  In  a letter  from  your  Department 
under  date  of  November  9,  1934,  that  this  fund  was  accumu- 
lated from  money  taken  from  patients  at  the  time  of  their 
admission,  ana.  placed  to  their  credit,  and  by  money  left 
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by  relatives  and  x’r  lends  for  their  spending  account.  As 
the  yearn.  wont  by  patients  died  leaving  balances  in  their 
accounts,  or  left  the  institution  without  drawing  their 
balances,  and  the  institution  was  unable  to  locate  the 
relatives  fox'*  tho  purpose  of  Staking  refunds.  These  accu- 
mulate*.'. funds  were  then  used  by  the  institution  for  taking 
patients  to  cix*cuses,  to  fairs,  and  for  Christmas  fruits 
ana  cards . 

The  gist  of  tho  above  two  opinions  were  that 
the  funds  were  to  be  used  by  the  steward  in  accordance 
with  the  wishes  of  the  donors,  but  if  upon  the  death  of 
the  patient  or  his  release,  the  relatives  could  not  be 
located,  moneys  were  to  be  paid  to  the  State  Treasurer 
to  the  credit  of  the  State  lil e emosy nary  Institutions  in 
accordance  with  Sections  9300,  9363  and  9366,  R » S * no , 
1939  ♦ 


The  question  now  presented  is  whether  interest 
accumulated  from  said  fund  should  be  turned  in  as  steward’s 
sales  or  used  in  an  amusement  fund  for  the  institution? 

4 

In  the  case  of  Havender  v.  Brodbeck,  85  uiisc.  9, 
1,  c.  11,  144  N.  Y.  8,  418,  the  court  said: 


"Ordinarily  ’interest  follows  the 
principal,  as  the  shadow  doe;,  the 
substance,’  Hatcher  v,  Lewis,  4 
Hand,  (Va.)  152,  157;  V,oerz  v, 
Schumacher,  161  K.  Y,  530,  56  S,  E*  72," 


Ana  in  the  case  of  Boai*d  of  Education  v.  City  of 
Racine,  238  N.  b,  (wise.)  413,  1,  c.  414,  the  Supreme  Court 
said: 


"Title  to  the  accretions  of  the  fund 
usually  follows  title  to  the  fund, 
the  owner  of  one  generally  being  the 
owner  of  the  other. " 
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Mr.  Ira  A.  Jones 


Again  in  the  case  of  United  States  v.  Hosby, 
133  U,  S.  273,  10  Sup.  Gt.  327,  33  L.  3d.  625,  1.  c.  630, 
the  Consul  of  the  United  States  at  Hong > Kong  had  deposited 
certain  public  moneys  as  a trustee.  The  court,  in  holding 
that  although  he  was  not  required  to  put  the  funds  out 
at  interest,  yet  if  he  did  the  accretion  belonged  to  the 
government , s aid  j 


’’The  moneys  are  stated  to  be  'public 
moneys, ' in  respect  to  which  the 
consul  was  a trustee,  and  any  interest 
which  he  received  on  the  funds  belonged 
to  the  United  States.  He  was  not  re- 
quired to  put  the  funds  out  at  interest, 
but  if  he  did  so  the  accretion  belonged 
to  the  government . " 


Under  the  above  decisions  interest  is  an  in- 
cident of  the  principal  and  title  to  the  same  would  follow 
title  to  the  fund.  Thus,  if  the  institution  must  turn 
over  the  principal,  the  conclusion  necessarily  follows 
that  they  must  turn  over  interest  as  well  to  the  State 
Treasurer* 


Prom  the  foregoing  we  are  of  the  opinion  that 
interest  received  by  the  institution  on  moneys  held  by  it 
under  a ’'-patients  fund,"  should  not  be  turned  in  as  steward's 
sales  or  used  in  an  amusement  fund  for  the  institution, 
but  should  be  deposited  with  the  State  Treasurer  as  moneys 
received  by  the  institution  in  the  manner  prescribed  for 
the  "patients  fund"  in  the  opinion  rendered  under  date  of 
December  19,  1934,  to  your  Department. 


Respectfully  submitted. 


APPROVED: 


MAX  WASSERMAN 

Assistant  Attorney-General 


VANE  C.  TiiURLO 
(Acting)  Attorney-General 

MWs  EG 
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BLIND  PENSIONS:  Construction  of  appropriation  act  to 

Blind  Commission;  removal  of  headquarters 
to  City  of  St.  Louis. 


August  27,  1941 


Hon.  Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr.  Jones: 


We  are  in  receipt  of  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"The  recent  Legislature  made  an  appropria- 
tion to  the  Commission  for  the  Blind  of 
v 100 ,000 .00 , Of  said  sum  $50,000.00  was 
appropriated  out  of  the  general  revenue 
and  ij?50 ,000 .00  out  of  the  blind  pension 
fund.  The  latter  $50,000.00  was  vetoed  by 
the  Governor. 


"We  would  appreciate  an  opinion  from  your 
office  as  to  whether  we  may  use  any  of  ths 
above  funds  for  the  employment  of  investi- 
gators, doctor's,  & medical  director  and 
executive  director,  stenographers,  clerks 
and  a janitor. 

"We  would  also  like  to  know  whether  we  may 
use  any  of  the  above  funds  to  help  defray 
the  expenses  of  the  Blind  Commission  when 
conducting  its  meetings. 

"We  would  also  like  to  know  whether  w©  would 
have  authority  to  move  the  headquarters  of 
the  Blind  Commission  to  the  City  of  St.  Louis." 

We  assume  that  the  appropriation  act  to  whioh  you  re- 
fer is  Section  3 of  Committee  Substitute  for  House  Bill  574. 
Said  act  provides  as  follows: 
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"Section  5*  Commission  for  the  Blind. 

There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
Revenue  Fund,  the  sum  of  Fifty  Thousand 
Dollars  ($50,000,00)  for  the  use  and 
benefit  of  the  Commission  for  the  Blind, 
to  be  expended  under  the  direction  of 
said  Commission  for  the  investigation  of 
applications  for  blind  pensions  and  for 
the  Investigation  of  the  merits  and  status 
of  those  now  on  the  pension  rolls.  No 
part  of  said  appropriation  shall  be  used 
by  said  Commission  for  any  purpose  not 
directly  connected  with  or  indispensable 
to  the  investigation  of  the  applications 
for  blind  pensions  and  the  status  of  pres- 
ent recipients  of  blind  pensions, 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  Blind 
Pension  Fundi  the  sum  of  Fifty  Thousand 
Dollars  ($50,000*00)  for  the  use  and  bene- 
fit of  the  Commission  for  the  Blind  as  fol- 
lows : 

"A.  Personal  Service: 

Salaries  of  one  office  secretary,  telephone 
operator,  investigators,  clerks,  stenog- 
raphers, one  executive  director,  nurses, 
placement  agent,  sales  agent,  accountant, 
guides,  teachers,  superintendents,  super- 
• visors,  temporary  help,  oculist  fees  for 
disallowed  pensions,  wages  for  blind 
trainees  

"D.  Operation: 

General  expenses  consisting  of  communica- 
tion, printing  and  binding,-  transporta- 
tion of  things,  travel  within  and  without 
the  State,  other  general  expense,  hospital 
expenses  incurred  for  eye  operations, 
material  and  supplies  consisting  of  cloth- 
ing and  dry  goods,  educational,  scientific 
and  recreational  supplies,  light,  heat, 
power  and  water  supplies,  medical,  surgical 
and  hospital  supplies,  small  tools,  misoel- 
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laneous  supplies,  raw  materials  for  in- 
dustries, and  work  for  prevention  of 
blindness  .. 

Total  out  of  Blind  Pension  Fund $50,000.00'* 


It  is  to  be  noted  that  the  appropriation  chargeable  out 
of  the  Blind  Pension  Fund  which  you  state  was  vetoed  by  the 
Governor  specifically  authorized,  in  addition  to  other  per- 
sonnel, the  employment  of  olerks,  stenographers,  and  an  execu- 
tive director. 

The  only  moneys  authorised  to  be  paid  out  of  the 
General  Revenue  Fund  is  that  needed  for  (1)  investigation  of 
applications  for  blind  pensions,  and  (g)  investigation  of  the 
merits  and  status  of  those  now  on  the  pension  rolls. 

In  making  the  investigation  the  Commission  for  the 
Blind  is  not  given  authority  to  expend  funds  that  might  be 
Indirectly  necessary  or  helpful  in  determining  the  facts,  but 
only  such  funds  as  are  Mdlrectly  connected  with  or  Indispensa- 
ble" to  the  Investigation. 

Webster’s  New  International  Dictionary,  (2d  Ed.),  de- 
fines the  term  "indispensable",  in  part,  ub  follows: 

"Impossible  to  be  dispensed  with,  or 
done  without;  absolutely  necessary  or 
requisite;  as,  Indispensable  olothing." 

Certainly  the  services  of  a Janitor  are  not  necessary 
In  investigating  the  above  facts.  The  services  of  a medical 
director,  an  executive  director,  stenographers  or  clerks 
would  certainly  be  helpful,  but,  in  our  judgment,  are  not  of 
such  character  as  to  make  their  services  indispensable. 

The  services  of  an  investigator  would  seem  to  be  es- 
sential in  investigating  applications  for  blind  pensions. 

This  leaves  us  the  question  of  whether  funds  may  be  expended 
for  the  employment  of  doctors  or  oculists. 

Section  9456,  R.  S.  Missouri#  1939#  provides,  in  part, 
as  follows: 
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tfIt  shall  be  the  duty  of  the  commission 
for  the  blind  to  roake  such  regulations 
relative  to  the  examination  of1  appli- 
cants for  pension,  including  the  examina- 
tion by  the  oculist  and  of  all  matters 
deemed,  necessary  connected  with  the  ad- 
ministration of  this  article.  The  ex- 
amination and  certificate  of  the  oculist 
shall  not  exceed  $5.00  for  each  appli- 
cant, together  with  such  expense  as  may 
necessarily  be  incurred  in  making  examina- 
tion where  same  is  not  made  in  his  office; 
such  fee  and  such  expense  shall  be  paid 
by  the  commission  for  the  blind,  but  in 
the  case  the  applicant,  concerning  whom 
the  expense  was  so  incurred  shall  subse- 
quently receive  a pension,  the  amount  of 
such  expense  and  fee  for  examination  shall 
be  deducted  from  the  first  pension  re- 
ceived by  applicant  and  upon  proper  voucher 
and  requisition  by  the  commission,  the 
state  auditor  shall  issue  a warrant  to  the 
commission  in  reimbursement  of  same.  The 
examining  oculist  shall  state  in  his  cer- 
tificate (1)  the  amount  of  vision  in  each 
eye,  (2)  the  cause  of  blindness,  (3)  the 
possibility  of  curing  same  by  treatment  or 
operation,  (4)  the  physical  and  mental 
condition  of  applicant  and  such  other  mat- 
ter as  may  be  deemed  by  the  commission  of 
value  in  dealing  with  matters  coming  with- 
in its  authority.  * * *" 

By  said  section  It  is  the  duty  of  the  Commission  to 
make  such  regulations  as  may  be  necessary  for  examination  of 
applicants  by  oculists,  and  of  all  matters  necessary  to  the 
administration  of  the  article  relating  to  pensions  for  the  de- 
serving blind.  Provision  is  further  made  by  said  section  for 
the  payment  of  not  to  exceed  $5.00  by  the  Commission  for  each 
applicant,  and  if  a pension  is  granted  the  expense  and  fee  of 
the  examination  is  to  be  deducted  from  the  first  pension  re- 
ceived by  the  applicant.  No  provision  is  made  for  the  re- 
examination of  pensioners  or  as  to  how  said  examination  Is  to 
be  paid  for.  The  Commission,  however,  may  enact  such  rules 
as  It  deems  necessary  providing  for  the  re-examination  of 
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pensioners  and  the  payment  of  costs  in  connection  with  same* 

It  is  apparent  that  it  was  the  intention  of  the  Legislature 
that  said  examinations  be  paid  for  out  of  the  funds  appro- 
priated for  investigation  of  the  status  of  the  present  re- 
cipients, and  no  attempt  should,  therefore,  be  made  to  charge 
the  cost  of  the  re-examination  to  the  pensioners, 

Webster’s  New  International  Dictionary,  (Ed  Ed.),  de- 
fines the  terra  "status*  thus: 

"State  or  condition  of  a person," 

It  is  obvious  that  only  a doctor  or  oculist  can  de- 
termine the  condition  of  the  pensioner’s  vision.  Consequently 
their  services  would  also  be  indispensable. 

We  are,  therefore,  of  the  opinion  that  Section  3 of 
Committee  Substitute  for  House  Bill  574  permits  the  Commis- 
sion for  the  Blind  to  expend  only  such  funds  as  are  needed 
in  the  employment  and  pay  of  investigators  and  doctors  or 
oculists, 

Your  second  question  is  whether  you  may  use  any  of 
the  above  funds  to  help  defray  the  expenses  of  the  Blind 
Commission  when  conducting  its  meetings. 

In  connection  with  same,  you  have  submitted  a supple- 
mental letter,  wherein  you  state  as  follows: 

"May  I call  to  your  attention  in  the 
matter  of  the  Blind  Commission  that  all 
persons  put  on  the  blind  pension  roll 
and  all  persons  taken  off  the  blind  pen- 
sion roll  must  be  done  by  an  action  of 
the  Board  of  the  Blind  Commission* 

Therefore,  it  Is  my  opinion  that  the 
board  members  can  be  paid  out  of  the 
$50,000,00  appropriation  because  this 
is  a direct  part  of  the  Investigation 
of  the  blind," 

Section  9446,  R.  S,  Missouri,  1939,  provides  as  fol- 


lows: 
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"The  Missouri  Commission  for  the  Blind 
shall  hereafter  consist  of  the  ^Members 
of  the  Board  of  Managers  of  the  State 
Eleemosynary  Institutions  as  now  or 
hereafter  provided  for  and  constituted 
by  Article  1,  Chapter  51,  Revised 
Statutes  of  1939,  and  wherever  in  any 
law  the  Commission  for  the  Blind  is  re- 
ferred to  it  shall,  after  the  talcing  ef- 
fect of  this  aot,  be  construed  as  re- 
ferring to  the  members  of  the  said  Board 
of  Managers  of  the  State  Eleemosynary 
Institutions,  who  are  by  this  aot  desig- 
nated and  constituted  the  members  of 
said  Commission  for  the  Blind.  The  of- 
ficers of  the  Board  of  Managers  of  the 
State  Eleemosynary  Institutions  shall  be 
the  officers  of  the  Commission  for  the 
Blind  as  herein  constituted. " 

Under  the  above  section,  the  duties  of  the  Commission 
for  the  Blind  are  to  be  performed  by  the  Members  of  the  Board 
of  Managers  of  the  State  Eleemosynary  Institutions,  and  when- 
ever reference  is  made  in  the  law  to  the  Commission  it  is  to 
be  construed  as  referring  to  the  Board. 

r * * 

4 

Section  9450,  R,  S*  Missouri,  1939,  provides  as  fol- 
lows: 

"The  officers  and  members  of  the  Commis- 
sion hereby  created  shall  receive  no 
salary  or  other  compensation  for  their 
services  as  officers  or  members  of  the 
Commission  for  the  Blind,  but  their  travel- 
ing expenses  and  other  necessary  expense 
in  the  performance  of  their  duties  as  of- 
ficers and  members  of  the  Commission  for 
the  Blind  may  be  allowed  and  paid  them  out 
of  any  funds  that  may  be  appropriated  by 
the  State  for  the  use  of  said  Commission*" 

Construing  the  above  two  sections  together,  the  Board 
of  Managers  would  not  be  entitled  to  any  salary  or  compensa- 
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tion  for  their  services,  but  would  be  entitled  to  their 
traveling  and  other  necessary  expenses,  to  be  paid  out  of 
any  funds  "that  may  be  appropriated  by  the  State  for  their 
use.”  The  above  appropriation  act  did  provide  for  "travel 
within  and  without  the  State,"  and  "other  general  expenses," 
but  same  was  vetoed.  We  do  not  see  how  under  any  construc- 
tion it  can  be  said  that  the  act  of  the  Commission  in  add- 
ing to  or  striking  from  the  rolls  of  pensioners  is  anything 
more  than  an  administrative  act.  Said  act  of  the  Commis- 
sion must  be  based  upon  evidence  found  by  investigators, 
but,  in  our  Judgment,  it  cannot  be  said  to  be  a part  of 
the  investigation  within  the  meaning  of  the  above  appropria- 
tion act. 


We  are,  therefore,  of  the  opinion  that  the  Commission 
for  the  Blind  may  not  expend  any  of  the  funds  appropriated 
by  Section  3 of  Committee  Substitute  for  House  Bill  574  to 
help  defray  the  expenses  of  its  meetings. 

Your  final  question  is  whether  you  have  authority  to 
move  the  headquarters  of  the  Blind  Commission  to  the  City  of 
St.  Louis. 

Section  13029 , R*  S.  Missouri,  1939,  provides,  in 
part,  as  follows: 

" * * * Provided,  that  the  heads  of  all 
departments  in' charge  of  statewide  ac- 
tivities shall  have  headquarters  at 
Jefferson  City,  unless  otherwise  pro- 
vided by  general  law®,  or  unless,  in  the 
opinion  of  the  governor,  or  the  elective 
officer  appointing  the  official  or  em- 
ployee, the  public  interest  will  best  be 
served  by  having  the  headquarters  at  some 
other  place,  to  be  designated  by  the  gov- 
ernor, or  the  elective  officer  appointing 
such  official  or  employee:  * * *" 

Under  the  above  section,  the  heads  of  all  departments 
in  charge  of  statewide  activities  must  have  their  headquarters 
in  Jefferson  City,  Missouri,  unless  otherwise  provided  by  law* 
We  find  no  provision  giving  the  Commission  or  the  Eleemosynary- 
Board  authority  to  remove  their  headquarters  from  Jefferson 
City. 


Hon.  Ira  A.  Jones 


8- 


August  87,  1941 


* We  are,  therefore,  of  the  opinion  that  you  would 
have  no  authority  to  move  the  headquarters  of  the  Blind  Com- 
mission to  the  City  of  ot«  Louis  unless  the  Governor  would 
in  his  discretion,  so  direct  you,  ’ 


Yours  very  truly 


MAX  WASSSRIIAN 

Assistant  Attorney  General 


APPROVED : 


TOM'  ft': 1 frflttt&to 

(Acting)  Attorney  General 


ELEEMOSYNARY  INSTITUTIONS:  State  Purchasing  agent  power  to 
PURCHASING  AGENT:  ' sell  surplus  produce  of  respective 

eleemosynary  institutions. 


September  4,  1941 


\0 


hr,  Ira  A,  Jones 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr,  Junes; 


This  will  acknowledge  your  request  for  an 
opinion,  wherein  you  state  as  follows: 

"The  quostion  lias  been  raised  by 
the  office  of  the  State  Purchas- 
ing Agent  as  to  whether  the 
stewards  of  the  respective  state 
eleemosynary  institutions  have 
the  authority  to  dispose  of  sur- 
plus livestock,  produce  and  other 
commodities  produced  by  the  various 
eleemosynary  institutions. 

"v.e  will  appreciate  your  opinion  on 
said  question," 

Section  9299,  K.  s.  Mo.  1939,  provides  for  the 
sale  of  surplus  produce  of  the  respective  eleemosynary  in- 
stitutions, In  part  as  follows: 

"Upon  a request  from  the  board,  the 
state  auditor  is. hereby  authorized 
and  directed  to  draw  a v/arrant  pay- 
able to  the  steward  of  each  of  the 
institutions  herein  named,  in  an 
amount  to  be  specified  by  the  board, 
not  to  exceed,  however,  the  sum  of 
five  thousand  dollars,  and  the  sum 
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so  specified  shall  be  placed  in  the 
hands  of  the  steward  as  a revolving 
fund  to  be  used  in  the  payment  of 
the  incidental  expenses  of  the  insti- 
tution for  which  he  has  been  appointed; 
and  all  moneys  arising  from  the  sale 
of  live  stock,  produce . or  other  com- 
modities produced  by  "such  institution 
shall  be  paid  InTo  said  revolving  fund, 
and" whenever  the  amount  thereof  exceeds 
the  sura  of  five  thousand  dollars,  then 
such  surplus  shall  be  paid  Into  the 
state  treasury  to  the  credit  of  the  fund 
for  the  support  of  eleemosynary  Insti- 
tutions. # *” 

The  above  section  does  not  expressly  authorize 
the  stewards  of  the  respective  eleemosynary  Institutions 
to  sell  the  surplus  produce.  However,  when  considered  In 
conjunction  with  Section  9290,  R.  S.  Mo.,  1939,  their 
authority  to  make  such  sales  cannot  be  readily  disputed. 

Said  section  provides  as  follows* 

”The  steward  shall  be  the  custodian 
of  all  the  property  of  every  kind  and 
description  belonging  to  the  insti- 
tution for  which  he  has  been  appointed 
steward,” 

The  57th  General  Assembly  created  the  office  of 
State  Purchasing  Agent  and  provided  that  (Laws  of  Missouri, 
1933,  Section  7,  page  410,  now  Section  14595,  R.  S,  Mo.  1939) 

”The  purchasing  agent  shall  have  the 
power  to  transfer  supplies  from  any 
department  where  they  are  not  needed 
to  any  other  department  where  they 
are  needed  and  to  direct  that  proper 
charges  and  credits  be  made  on  the 
appropriations  of  the  departments  con- 
cerned, He  shall  also  have  power, 
subject  to  the  same  provisions  as  for 
bids  for  purchases,  to  sell  any  sur- 
plus or  unneeded  supplies  or  property 
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in  his  hands  or  owned  by  the  state 
or  any  department  thereof • He  shall 
keep  currently  an  inventory  of  all 
removable  equipment  owned  by- the 
state.” 

The  above  section  uses  the  word  "property,”  which 
term  Is  defined  by  Section  655,  R.  S.  Mo.  1939,  as  follows: 

"The  construction  of  all  statutes 
of  this  state  shall  be  by  the  follow- 
ing additional  rules,  unless  such 
construction  be  plainly  repugnant  to 
the  Intent  of  the  legislature,  or  of 
the  context  of  the  same  statute: 

it  it  si-#*##*####*  it  * 

eleventh,  the  word  ’property*  shall 
include  real  and  personal  property j 

■a-  -x-  a-  vt  it  -if." 

Personal  property  would  obviously  be  broad  enough 
to  Include  livestock  and  produce. 

There  appears  then  to  be  a conflict  between  Section 
9299  and  Section  14595,  supra,  as  to  where  the  respective 
authority  is  lodged  for  the  disposal  of  surplus  produce  or 
property  of  the  respective  eleemosynary  institutions# 

Section  9299,  supra,  is  a special  statute  relating 
to  the  disposal  of  surplus  produce  of  the  respective  eleemosy- 
nary institutions,  whereas.  Section  14595,  supra,  is  a general 
statute  relating  to  the  disposal  of  surplus  produce  or  property 
owned  by  the  state  or  any  department  thereof* 

The  applicable  rules  of  statutory  construction  are 
well  stated  in  the  case  of  State  v*  Brown,  334  Mo.  781,  68  S.  W 
(2d)  55,  1.  c,  59,  wherein  the  court  said: 

"In  such  case  the  rule  applicable  Is 
that  ’where  there  is  one  statute 
dealing  with  a sub j act  In  general  and 
comprehensive  terms  and  another  deal-' 
ing  with  a part  of  the  same  subject 
in  a more  minute  and  definite  way,  the 
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two  should,  he  read  together  and  har- 
monized, if  possible,  with  a view  to 
giving  effect  to  a consistent  legis- 
lative policy;  but  to  the  extent  of 
any  necessary  repugnancy  between  them, 
the  special  will  prevail  over  the 
general  statute*  Where  the  special 
statute  is  later,  it  will  be  regarded 
as  an  exception  to,  or  qualification 
of,  the  prior  general  one;  and  where 
the  general  act  is  later,  the  special 
will  be  construed  as  remaining  an 
exceplETon  to  its  "terms , unless  it  la 
repealed’* in  express  words  or  by;  nec- 
essary impXlcatlon*  * Tevls  et  al . v. 

Foley,  325  Mo*  1050,  1054,  30  S.  W. 

(2d)  68,  69;  State  ex  rel.  Buchanan 
County  v.  Fulks,  296  Mo*  614,  626, 

247  S.  W.  129;  State  ex  inf.  Barrett 
v.  Imhoff,  291  Mo.  603,  617,  238  S. 

W.  122. " 

Section  14602,  R.  S.  Mo.  1939,  relating  to  the 
State  Purchasing  Agent,  repeals  inconsistent  or  conflicting 
acts  as  follows i 

"All  acts  or  parts  of  acts  Inconsistent 
or  in  conflict  with  this  chapter  are 
hereby  repealed  to  the  extent  of  such 
inconsistency  or  conflict." 

We  have  not  overlooked  the  rule,  "Repeal  of  a 
special  law  by  implication,  through  the  enactment  of  a general 
law,  is  not  favored"  (Collins  v.  Twellman,  344  Mo.  330,  126 
S.  W.  (2d)  231,  1.  c*  233).  However,  the  act  containing  the 
general  law  expressly  repeals  all  acts  or  parts  of  acts  In- 
consistent or  in  conflict  "with  this  chapter." 

The  legislative  policy  appears  to  be  that  funds 
received  from  the  sale  of  surplus  products  of  the  respective 
eleemosynary  Institutions  should  be  put  into  a revolving  fund, 
and  the  two  sections  can  be  readily  harmonized  to  accomplish 
this. 
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From  the  foregoing  we  are  of  the  opinion  that 
the  State  Purchasing  Agent  has  the  power  to  sell  the 
surplus  livestock,  produce  and  commodities  of  the  respec- 
tive state  eleemosynary  institutions  but  the  moneys  re- 
ceived from  such  sales  by  the  State  Purchasing  Agent 
must  be  paid  into  the  respective  revolving  funds  of  said 
institutions  «< 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney-General 


APPROVED: 


vane:  c.  thurlo 

(Acting)  Attorney-General 


MY  | EG 


SHERIFFS:  . A sheriff  in  Reynolds  County  may  also  hold 

DEPUTY  COLLECTORS:  the  office  of  deputy  Collector. 


October  11,  1941 


Honorable  John  A.  Johnson 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


Dear  Mr . Johnson  t 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  October  8,  1941,  which 
reads  as  follows; 

"Mr.  R.  L.  Parks,  County  Collector  of 
Reynolds  County  wishes  to  know  if  he 
can.  appoint  the  Sheriff  of  Reynolds 
County,  Hr.  E.  F.  Buffington  as  his 
Deputy  Collector  to  collect -delin- 
quent taxes. 

"I  have  been  unable  to  find  any  stat- 
utory provisions  governing  qualifica- 
tions of  deputy  collectors  in  counties 
with  less  than  ten  thousand  (10,000) 
population. ° 

In  an  opinion  rendered  by  this  Department  to  Hon. 

T.  W.  Davis,  Justice  of  the  Peace,  Galena,  Missouri,  under 
date  of  January  29,  1937,  we  held  that  the  Justice  of  Jthe 
Peace  could  not  at  the  same  time  be  a deputy  collector*.  In 
that  opinion  a copy  of  which  we  are  hereto  attaching,  it  was 
determined  a deputy  county  collector  was  a public  officer. 

The  determining  factor  as  to  whether  or  not  a Justice 
of  the  Peace  could,  at  the  same  time,  hold  the  office  of 
deputy  collector  was  whether  the  official  duties  of  both 
offices  were  incompatible  or  the  duties  of  one  inconsistent 
with  the  duties  of  the  other  office. 
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Under  Section  11067,  R.  S,  Missouri  1939,  the  deputy 
collector  has  practically  the  same  authority  as  the  Collector 
and  is  directly  responsible  to  him. 

If  It  were  not  for  a certain  statute  on  the  books 
we  would  naturally  not  be  contented  to  pass  upon  this  question 
without  going  into  the  various  duties  of  both  of these  offices 
to  determine  If  there  Is  actually  any  inconsistency  in  the 
duties  of  the  two  offices.  But  Section  11055,  R,  S.  Missouri, 
1939,  clearly  recognizes  the  fact  that  the  sheriff  may  also 
hold  the  office  of  Collector,  and  provides  as  follows: 

"The  offices  of  sheriff  and  collect- 
or shall  be  distinct  and  separate 
offices  in  all  the  counties  of  this 
state,  and  at  the  general  election 
In  1906,  and  every  four  years  there- 
after, a collector,  to  be  styled  the 
collector  of  the  revenue,  shall  be 
elected  In  all  the  counties  of  this 
state,  who  shall  hold  their  office 
for  four  years  and  until  their  suc- 
cessors are  duly  elected  and  quali- 
fied: Provided,  that  nothiftg  herein 
contained  shall  be  so  construed  as 
to  prevent  the  same  person  from  hold- 
ing both  offices  of  sheriff  and  col- 
lector." 

Therefore,  it  Is  the  opinion  of  this  Department  that 
the  sheriff  may  be  appointed  as  deputy  collector  In  counties 
the  size  of  Reynolds  County,  Missouri* 

Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 

APPROVED: 


VANE  C.  TUPELO 

(Acting)  Attorney  General 
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ELEEMOSYN.fl£y  INSTITUTIONS:  ) appointed  to  fill  vacancy  serves  only 

until  end  of  term. 


October  21,  1941 


Mr.  Ira  A.  A ones 
President,  oard  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


fear  Mr . Jones: 


iliis  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reaus  as  follows: 

"When  a member  of  the  Board  of 
Managers,  State  Eleemosynary  Insti- 
tutions, resigns  or  dies  and  someone 
is  appointed  in  his  place  does  the 
person  appointed  in  his  place  hold 
for  four  years  from  the  time  of 
appointment  or  does  he  hold  to  the 
expiration  date  of  the  person  to 
whose  place _ ho  has  been  appointed? 

"V/e  would  like  this  information  so 
that  the  expiration  of  term  of 
office  can  be  placed  in  the  Blue 
' Book." 


state 
of  the 
by  the 


section  9259,  R.  S.  Mo.  1959,  provides  that  the 
eleojiosynarj  Institutions  shall  be  under  the  control 
board  of  Managers  consisting  of  six  persons  appointed 
governor . 


Section  9260,  R.  3.  Mo.-  1939,  provides  as  follows: 

Immediately  after  this  law  shall 
take  effect  the  governor  shall 
appoint  two  persons  to  serve  for  a 
terra  of  one  year,  two  persons  to 
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serve  for  a term  of  two  years,  two 
persons  to  serve  for  a term  of  three 
years  mid  at  the  expiration  pf  the 
term  of  service  of  the  members  of  the 
first  board,  the  governor  shall  appoint 
successors  to  those  members  whose  terms 
expire,  who  shall  serve  for  a term  of 
four  years,  and  no  two  persons  who 
shall  have  been  appointed  whose  terns 
expire  at  the  same  time  shall  belong  to 
the  same  political  party." 

Section  9262,  R.  S.  Mo.  1939,  reads: 

"‘i'he  governor  shall  have  the  power  to 
remove  for  just  cause  any  member  or 
members  of  any  board  of  managers,  and 
to  appoint  others  in  the  place  of 
those  removed,  and  to  fill  all  vacan- 
cies that  may  occur  In  any  such  boards 
by  death,  resignation  or  refusal  to 
act.  If  any  member  shall  refuse  to 
act  on  any  board,  or  shall  fail  to 
attend  two  successive  meetings  of  such 
board  without  a satisfactory  reason 
for  such  failure,  it  shall  be  the  duty 
of  the  governor  to  remove  such  member. 

All  members  appointed  when  the  senate 
is  not  in  session  shall  hold  their 
offices  for  the  unexpired  term,  subject 
to  the  approval  of  the  senate  at  Its 
firs t session  after  such  appointment." 

Under  the  provisions  of  Section  9260,  sura.  It  will 
be  seen  that  the  Legislature  has  fixed  the  duration  of  the 
term  but  leaves  the  time  when  the  term  shall  commence  to  the 
first  appointing  officer,  which  appointment  had  to  be  made 
"Immediately”  after  the  law  took  effect. 

The  general  rule  is  stated  In  46  C,  j.  976,  as 

follows: 


"When  the  duration  of  the  term  is 
fixed,  and  also  the  beginning  or  end- 
ing, or  both,  a vacancy,  if  it  occurs. 
Is  in  the  term  of  office  as  distinct 
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from  being  in  the  office  itself,  and 
an  appointment  to  fill  such  vacancy 
can  be  only  for  the  unexpired  portion. 
This  rule  is  particularly  applied  in 
the  case  of  appointive  offices  where 
the  beginning  of  the  terra  of  the  first 
appointee  determines  the  limits  of  the 
terra  of  successive  appointees,  so  that 
one  appointed  in  the  middle  of  the 
term,  because  of  the  vacation  of  an 
office  during  the  term  of  an  incumbent, 
or  because  of  his  holding  over,  is  not 
appointed  for  longer  than  the  unexpired 
term.  * * «M 


Yihat  was  said  by  our  Supreme  Court  in  State  ex  rel 
Rosenthal  v.  Smiley,  304  Mo.  549,  263  S.'  W.  825,  Is,  we 
believe,  especially  applicable  to  the  question  presented  In 
your  request.  The  court  through  Judge  Ragland  said  (1.  c. 
827)  : 

"It  will  be  obsex’ved  that  the  statute 
prescribes  only  the  length  of  the  torm 
of  the  office  it  creates j it  contains 
no  provisions  as  to  when  the  term  shall 
commence  or  when  it  shall  endj  nor  does 
It  contain  any  reference  to  unexpired 
terras  or  to  the  filling  of  vacancies. 

Under  the  rule  of  construction  applicable 
to  such  a statute  which  has  long  obtained 
in  this  state  it  must  be  held  that  it 
was  the  legislative  intent  that  the  'term1 
of  tiic  office  should  consist  of  consecu- 
tive periods  of  two  years,  following  each 
other  in  regular  older,  the  one  commenc- 
ing where  the  other  ends,  and  that  the 
initial  term  should  commence  on  the  date 
of  the  appointment  first  made  by  the 
county  court,  when  the  appointing  power 
named  the  first  incumbent,  it  thereby 
as  effectually  fixed  the  dates  of  the 
beginning  and  termination  of  the  initial 
term  of  the  office  and  of  the  subsequent 
ter: is  as  though  they  had  been  expressly 
prescribed  by  the  Legislature,  State  v. 
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Williams,  222  Mo,  268,  121  S,  W.  64, 

17  Ann.  Cas,  1006;  State  v,  Stonestreet, 

99  Mo.  361,  12  S.  W.  895.  . 

’'When  the  duration  of  the  term  is  fixed, 
and  also  the  beginning  or  ending,  or 
both,  a vacancy,  if  it  occurs,  is  in  the 
term  of  office  as  distinct  from  being 
in  the  office  itself,  and  an  appointment 
to  fill  such  vacancy  can  only  be  for  the 
unexpired  portion;*  This  rule,  which  makes 
for  uniformity,  and  is  in  consonance  with 
the  general  intent  of  our  Constitution 
and  legislative  enactments,  has  had  the 
repeated  sanction  of  this  court.  State  v. 

Spitz,  127  Mo.  252,  23  S.  W.  1011;  State 
v«  Williams  and  State  v.  Wilcox,  supra.  >:• 11 

In  the  later  case  of  State  .ex  rol.  Jones  v.  Smiley, 
317  Mo.  1283,  the  rule  in  the  iioaenthal  case,  quoted  above, 
was  approved,  although  the  case  was  overruled  upon  another 
ground.  However,  in  so  far  as  the  quotation  cited  above  is 
concerned,  it  is  still  the  law  in  this  State, 

Under  the  authority  of  the  above  quoted  case,  it  will 
be  seen  that  when  the  Governor  appointed  the  members  of  the 
Board  of  Managers  of  the  State  ,leo.-tosynary  Institutions  in 
1921,  when  said  laws  became  effective  (Laws  of  Missouri,  1921, 

terms  of  the  various  members  became  set  and 
definite  and  that  any  vacancy  that  occurs  therein  occurs  in 
the  term  of  of  ice,  and  that  a person  appointed  to  fill  such 
vacancy  holds  only  until  the  end  of  the  term  of  the  person 
whose  office  he  was  appointed  to  fill. 


Conclusion 


is,  therefore,  the  opinion  of  this  Department 
that  the  members  of  the  Board  of  Managers  of  the  State  Llee- 
mosynary  Institutions  have  definite  and  set  terms  of  four 
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and  ail3  appointment  to  fill  a vacancy  in  such  terms  of 
office  can  only  be  for  the  unexpired  portion  of  such  terms 
and  said  appointment  does  hot  extend  four  years  from  the 
date  of  the  appointment. 


Respectfully  submitted. 


ARTHUR  0* KEEFE 
Assistant  Attorney -General 


APPROVED: 


VANE  0 . THURLO 
(Acting)  Attomey-GeneraL 


AQ'KjEG 


^LJj.'TD  P.'vNSIOT'l  ACT:  The  word.  "income" ' as  1130c!  in 

Section  9451,  R.  S.  Missouri,  ] 59, 
means  net  income. 


October  27,  1941 


Mrs,  Lee  Johnston,  Chief  Investigator, 
Missouri  Commission  for  the  Blind 
Jefferson  City,  Missouri 


My  Dear  Mrs,  Johnston* 


This  will  acknowledge  receipt  of  your  letter  of 
October  21,  1941,  in  which  you  ask  for  an  opinion  as 
follows* 


"George  W*  Dieter,  Buchanan  County, 
was  stricken  from  the  Hind  pension 
roll  on  December  21,  1940,  because  of 
Income, 

"Mr,  Dieter  is  a piano  tuner  by  trade, 
and  employs  a sighted  guide  to  drive 
his  car,  and  has  deducted  from  gross 
Income  all  expenses  of  maintaining  auto- 
mobile, including  gas,  oil,  tires,  and  re- 
pairs, his  guide’s  salary,  and  a busi- 
ness telephone. 

"Then  Mr,  Dieter  submitted  his  report 
for  the  year,  1940,  to  our  Investigator, 
it  showed  deductions  for  expenses  for 
house  rent  and  all  other  personal  expenses, 
in  addition  to  deductions  for  maintenance 
of  automobile  and  guide,  and  business 
phone,  from  a total  income  exclusive  of 
blind  pension  of  #1200.00, 

*The  investigator  made  allowable  deduc- 
tions, taken  from  Mr.  Dieter’s  statement 
of  expenses,  for  guide,  automobile,  and 
telephone  of  #486,00,  leaving  a net  Income 
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of  $714,00,  exclusive  of  blind 
pension  for  the  year,  1940,  It 
was  on  this  basis  that  Mr,  Dieter’s 
name  was  stricken  from  the  rolls, 

"Mr,  Dieter’s  attorney,  C,  J.  Gris- 
wold, of  St,  Joseph,  Missouri,  has 
written,  asking  that  Mr*  Dieter  be 
re-Hnstated  and  has  submitted  reports 
of  income  and  expenses  for  the  first 
nine  months  of  1941  as  shown  on  copy 
attached, 

"Before  writing  Mr,  Gtiswold  that  it 
will  be  necessary  for  a report  to  be 
submitted  of  a complete  twelve-month 
period,  instead  of  nine  months,  show- 
ing supposed  average  or  twelve  months, 
we  would  like  to  have  your  opinion  as 
to  the  legality  of  allowing  maintenance 
for  automobile,  sighted  guide,  and 
telephone,  which  are  necessary  for  a 
blind  piano  tuner," 


The  qualification's  required  to  entitle  one  to  be 
a recipient  of  the  blind  pension  are  set  out  in  Section 
9451,  Article  1,  Chapter  54,  R.  S.  Missouri,  1959,  and 
the  portion  of  that  section  which  is  pertinent  to  your 
inquiry  is  herein  set  out. 


"Every  adult  blind  person,  twenty-one 
years  of  age  or  over,  of  good  moral 
character,  who  shall  have  been  a resi- 
dent of  the  state  of  Missouri  for  ten 
consecutive  years  or  more  next  preced- 
ing the  time  for  making  application  for 
the  pension  herein  provided,  and  every 
adult  blind  person,  twenty-one  years  of 
age  or  over,  who  may  have  lost  his  or 
her  sight  while  a bona  fide  resident  of 
this  state  and  tfio  has  been  a continuous 
resident  thereof  since  such  loss  of  sight. 
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shall  be  entitled  to  receive,  when 
enrolled  under  the  provisions  of  this 
article,  an  annual  pension  as  provided 
for  therein,  payable  in  equal  quarterly 
Installments*  Provided,  that  no  such 
person  shall  be  entitled  to  a pension 
under  this  article  who  has  an  income, 
or  Is  the  recipient,  of  six  hundred 
($600.00)  dollars  or  more  per  annum 
from  any  source  whatever,  # # •>“-  « 


The  word  "income”  Is  defined  In  Webster’s  New  Inter- 
national Dictionary,  second  edition,  as* 


1.  "A  coming  in. 

2 • Something  that  comes  In  as 
addition  or  increment. 

3*  That  gain  or  recurrent  benefit  (usually 
measured  In  money)  which  proceeds  from 
labor,  business,  or  property}  commercial 
receipts  or  revenue  of  any  kind,  J-he 
total  receipts  from  any  branch  of  busi- 
ness are  known  as  gross  income.  That 
portion  of  the  receipts  which  is  left 
after  paying  wages  and  for  materials  is 
known  as  net  Income.  * *•  # «■  ■».* 


In  Section  9451,  R.  S.  Missouri,  1939,  supra,  no 
qualifying  or  limiting  adjective  is  used  with  the  noun 
"Income,"  which  might  indicate  that  the  word  is  used  in  its 
broadest  sense  which  would  be  gross  income. 

No  appellate  court  in  Missouri  has  undertaken  to 
define  the  word  "income"  as  us9d  in  Section  9451,  supra,  and 
a search  of  the  reports  from  other  states  fails  to  reveal 
where  the  word  has  been  used  in  a similar  statute  and  de- 
fined. It  has  been  defined  when  used  in  taxing  statutes  and 
where  not  limited  by  the  adjective  net,  has  been  defined  to 
mean  gross  Income.  As  the  word  has  not  been  defined  by  any 
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court  in  its  use  in  the  above  or  a similar  statute,  it  is 
necessary  to  determine  the  definition  and  use  the  General 
Assembly  intended  should  be  placed  upon  the  word  when  it 
enacted  the  statute,  whether  it  means  gross  income  or  net 
income. 

In  the  case  of  Keller  v.  State  Social  Security  Comr 
mission,  137  S.  W*  (2d)  989?  rules  for  construing  a statute 
which  are  here  applicable  are  briefly  set  out  at  1,  c.  990t 


"In  construing  this  statute  the 
following  well  established  rule 
should  be  kept  in  mind:  ’-here  the 
language  of  a statute  is  plain  and 
unambiguous  nothing  contrary  to  the 
evident  intent  can  be  implied.  State 
ex  rel*  Jacobsmayer  v*  Thatcher,  338 
Mo.  422,  92  S.  S.  (2d)  640.  A 
statute  should  be  so  construed  as  to 
give  effect  to  the  h gislative  intent* 
State  ex  rel,  Vabash  R*  Co.  v.  Shain, 
341  Mo*  19,  106  S.  fr*  (2d)  898*  * * * 
•»  «•  # * * -:  :-*  n 


If  it  was  the  Intention  of  the  General  Assembly,  In 
enacting  what  Is  now  Section  9451,  R.  8*  Missouri,  1939, 
that  the  word  nincome”  should  be  used  in  Its  broadest  sense, 
that  of  meaning  gross  income,  which  is  indicated  as  mentioned 
above,  this  might  lead  to  many  deserving  blind  persons 
being  refused  a pension  when  really  entitled  to  one*  A 
deserving  blind  person  might  be  attempting  to  carry  on  a 
business  and  have  a gross  Income  of  Six  Hundred  Dollars 
($600*00)  or  more  from  the  business  which  might  not  pay  the 
expanse  of  conducting  the  business  and  while  nothing  would 
be  realized  from  the  business  to  maintain  the  blind  person* 
yet  the  parson  would  be  deprived  of  assistance  from  the  state 
because  the  business  had  a gross  Income  of  «Six  Hundred  Dollars 
($600*00)  or  more*  This  would  be  an  absurdity*  And  a 
statute  should  not  be  construed  into  something  unreasonable 
or  absurd*  State  v*  Irwine,  7®  8.  W*  (2d)  96,  1*  c*  100* 
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* # The  courts  will  not  so  con- 
strue a statute  as  to  make  It  require 
an  impossibility  or  to  lead  to  absurd 
results  if  it  is  susceptible  of  a 
reasonable  interpretation.  # # * « *',n 


The  sensible  and  reasonable  construction  would  seem 
to  be  that  the  word  "Income”  as  used  in  section  9451, 
supra,  should  mean  n9t  income,  if  such  a construction  is 
possible.  This  wc-uld  lead  to  the  reasonable  result  that 
all  blind  persons  having  the  other  qualifications  who  had 
an  income  of  Six  Hundred  Dollars  (#600.00)  or  more^  which 
could  be  used  in  maintaining  themselves  and  their  dependents, 
if  any,  would  not  be  entitled  to  assistance  from  the  state. 

It  would  hardly  seem  probable  that  the  General  Assem- 
bly Intended  to  bar  from  the  benefits  of  the  Blind  Pension 
Act  those  deserving  blind  persons  who  were  attempting  to 
support  themselves,  because  they  might  have  a gross  income 
exceeding  $ix  Hundred  Dollars  (|600.00),  but  f rom  ich 
gross  income,  after  deducting  business  expense,  there  was 
not  remaining  Six  Hundred  Dollars  (#600.00)  to  support  the 
blind  persons,  - 

On  page  787,  Section  4 of  Volume  48  of  Corpus  Juris 
is  found  the  following  quotation  concerning  the  construc- 
tion of  pension  laws. 


"While  it  has  been  held  that  a statute 
making  it  a criminal  offense  to  violate 
a pension  law  must  receive  strict  con- 
struction, it  has  been  uniformly  held 
that  laws  creating  the  right  to  pensions 
must  be  liberally  construed  with  the 
view  of  promoting  the  objects  of  the  law- 
making body;  and  their  force  and  effect 
are  not  to  be  conformed  to  the  literal 
terms  of  the  statute, n 


Mrs.  Lea  Jojmston 


(6) 


October  27,  1941 


And,  in  the  case  of  Dahlin  v,  Missouri  Commission 
of  the  Blind,  262  S,  W,  420,  the  Springfield  Court  of 
Appeals,  in  construing  and  applying  the  Missouri  Blind 
Pension  law  said,  1.  c.  424* 


"The  blind  pension  law  is  remedial, 
and  should  therefore  be  liberally 
construed}  also  it  should  be  construed 
with  the  object  in  view  that  was  sought  t 
to  be  accomplished.  Straughan  v. 

Meyers,  268  Mo.  580,  187  3.  W.  1159; 

Lusk  v.  Public  Service  Com.,  277  Mo. 

264,  210  S.  W.  72, 

"Inhere  certain  terms  of  a statute  are 
ambiguous,  resort  may  be  had  to  its 
title  as  a clue  or  a guide  to  Its  mean- 
ing. Straughan  v.  Meyers,  supra.  Look- 
ing to  th^  title  of  both  the -act  of  1921 
and  the  act  of  1923,  we  find  that  the 
purpose  was  to  provide  pensions  for  the 
deserving  blind. 

"Guided  by  these  rules  of  construction, 
we  do  not  think  that  the  Legislature  in- 
tended to  exclude  from  the  blind  pension 
those  who  can  merely  distinguish  between 
light  and  darkness,  or  motion,  or  the  di- 
rection of  motion,  and  no  more,  * Light 
perception, * as  used  in  the  act,  we  con- 
strue to  mean  all  that  field  or  scope 
of  vision; from  the  mere  ability  to  dis- 
tinguish between  light  and  darkness  up 
to  the  ability  to  discern  form;  that  is, 
when  one  is  able  to  recognize  the  form 
of  an  object,  such  person  has  a greater 
vision  thi&n  light  perception*  Such  is 
th9  scope; of  light  perception  as  defined 
by  Dr*  SciWldtraann  and  Hansel  & Sweet, 
quoted  supra,  anc?  also  by  part  of  the 
specialists  who  testified  at  the  trial  in 
the  circuit  court.  Most  of  the  specialists, 
however,  as  above  stated,  who  were  before 
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the  circuit  court,  seem  to  have 
considered  that  light  perception 
should  be  confined  to  the  lowest  de- 
gree of  vision  — that  is,  the  mere 
ability  to  distinguish  between  light 
and  darkness  — and  that  any  greater 
vision  would  be  greater  than  light 
perception.  We  do  not  believe  that 
the  Legislature  intended  such  a 
restricted  and  limited  scope.  Such  a 
restricted  snd  limited  construction 
would,  for  all  practical  purposes, 
render  ineligible  all  those  except 
the  totally  blind.” 


It  will  be  noted  In  the  above  quotation  from  the 
Dahlin  Case  that  the  court  permitted  a broader  definition 
of  the  terms  "light  p erception"  than  was  generally  accepted, 
in  order  to  carry  out  the  object  sought  to  be  accomplished 
by  the  Blind  Pension  Act,  In  the  light  of  the  Dahlin  Case, 
supra,  it  yo  vld  seem  that  in  order  to  properly  carry  out  the 
object  of  vfcat  is  now  Section  9451,  R.  S.  Missouri,  1939, 
the. word  "income,”  as  used  there  should  be  considered  to 
mean  net  income,  that  is,  income  which  would  be  available 
for  maintaining  the  blind  person  and  his  or  her  dependents. 
If  any. 


CONCLUSION 


Applying  the  above  interpretation  of  the  meaning  of 
the  word  "income"  as  used  in  Section  9451,  supra,  in  the 
conclusion  follows  that  the  legitimate  expenses  incurred 
in  carrying  on  business  may  be  deducted  from  the  gross 
income  of  the  blind  person  to  determine  whether  or  not  such 
blind  person  has  an  income  of  Six  Hundred  Dollars  (600.00) 
or  more.  And,  in  the  specific  case  -which  you  asked  about. 
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Mrs . 


the  expense  of  guide,  transportation,  et  cetera,  would 
bo  properly  deductible. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED* 


VAM"  C .“¥'mTRL0  _ 

(Acting)  Attorney  General 


WOJ/rv 


BLIND  PENSION: 
APPROPRIATION: 


Oculist  \ s jexpense  and  fee  for  examining  eligible 
applicant  for  blind  pension  to  be  paid  from  the 
applicant’s  first  pension  check. 


October  30,  1941 


Mrs,  Lee  Johnston,  Chief  Investigator 
Missouri  Commission  for  the  Blind 
103  State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mrs,  Johnston: 


FI  LE 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  October  27,  1941,  You 
inquire  whether  the  oculist's  fee  and  expense  on  the  ex- 
amination of  new  applicants  who  shall  subsequently  be 
granted  a pension,  shall  be  deducted  from  the  first  pension 
check  received  by  the  applicant  according  to  Section  9456, 

R,  S,  Missouri  1939,  or  whether  this  expense  should  come 
out  of  the  appropriation  of  Fifty  Thousand  Dollars  (#50,000.) 
under  Section  3,  page  166,  Laws  1941, 

Section  9456,  R,  S,  Missouri  1939,  reads  as  follows: 

"It  shall  be  the  duty  of  the  com- 
mission for  the  blind  to  make  such 
regulations  relative  to  the  exam- 
ination of  applicants  for  pension, 
including  the  examination  by  the 
oculist  and  of  all  matters  deemed 
necessary  connected  with  the  admin- 
istration of  this  article.  The  ex- 
amination and  certificate  of  the 
oculist  shall  not  exceed  #5,00  for 
each  applicant,  together  with  atuch 
expense  as  may  necessarily  be  in- 
curred In  making  examination  where 
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same  is  not  made  in  ids  office; 
such  fee  and  such  expense  shall  be 
paid  by  the  commission  for  the 
blind,  but  in  the  case  the  appli- 
cant, concerning  whom  the  expense 
was  so  incurred  shall  subsequently 
receive  a pension,  the  amount  of 
such  expense  and  fee  for  examina- 
tion shall  be  deducted  from  the 
first  pension  received  by  applicant 
and  upon  proper  voucher  and  requisi- 
tion by  the  commission,  the  state 
auditor  shhll  issue  a warrant  to  the 
commission  in  reimbursement  of  same. 

The  examining  oculist  shall  state 
in  his  certificate  (1)  the  amount 
of  vision  in  each  eye,  (2)  the  cause 
of  blindness,  (3)  the  possibility 
of  curing  same  by  treatment  or 
operation,  (4)  the  physical  and 
mental  condition  of  applicant  and 
such  other  matter  as  may  be  deemed 
by  the  commission  of  value  -in  deal- 
ing with  matters  coming  within  its 
authority.  Ho  person  shall  be  en- 
titled to  the  benefits  of  this  ar- 
ticle who  shall  refuse  to  submit 
to  treatment  or  operation  to  effect 
a cure  wheri  recommended  by  the  ex- 
amining oculist  and  approved  by  the 
commission;'  but  upon  submission  to 
such  treatment  or  operation  the  pen- 
sion of  applicant,  otherwise  entitled 
thereto,  shall  be  paid  as  in  other 
cases:  Provided  further,  that  no 
applicant  who  Is  more  than  seventy- 
five  years  of  age,  shall  be  required 
to  submit  to  an  operation  to  restore 
his  or  her  vision  in  order  to  come 
under  the  provisions  of  this  article, 
but  may  voluntarily  submit  to  opera- 
tion* ” 

The  above  provision  was  not  amended  or  repealed  by 
the  Sixty-first  General  Assembly. 
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Section  3,  page  166,  Laws  1941*  appropriates  money, 
out  of  the  state  treasury,  chargeable  to  the  general  revenue 
fund,  for  the  use  and  benefit  of  the  Commission  for  the  Blind 
investigating  applicants  for  a blind  pension. 

"Commission  for  the  Blind.  There 
is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the 
General  Revenue  Fund,  the  sum  of 
Fifty  Thousand  Dollars  (^50,000.00) 
for  the  use  and  benefit  of  the  Com- 
mission for  the  Blind,  to  be  expend- 
ed under  the  direction  of  said  Com- 
mission for  the  investigation  of 
applications  for  blind  pensions  and 
for  the  investigation  of  the  merits 
and  status  of  those  now  on  the  pen- 
sion rolls.  No  part  of  said  appro- 
priation shall  be  used  by  said  Com- 
mission for  any  purpose  not  directly 
connected  with  or  indispensable  to  the 
investigation  of  the  application  for  blind 
pensions  and  the  status  of  present 
recipients  of  blind  pensions." 

The  above  appropriation  specifically  states  no  part  of 
said  appropriation  shall  be  used  by  said  Commission  for  any  pur 
pose  not  directly  connected  with  or  indispensable  to  the  inves- 
tigation of  the  applications  for  blind  pensions.  Certainly, 
under  the  blind  pension4 law  the  examination  by  an  oculist  is 
indispensable.  See  Section  9456,  supra. 

Therefore,  if  an  application  for  a blind  pension  is 
rejected  the  fee  of  the  oculist  shall  be  paid  out  of  Section  3, 
the  appropriation  hereinabove  referred  to,  in  accordance  with 
Section  9456,  supra. 

The  question,  now,  is  whether  or  not  such  fee  for  ex- 
amination by  an  oculist  shall  be  paid  from  Section  3,  page  166, 
Laws  1941,  supra,  when  an  application  is  approved  and  the 
applicant  is  placed  upon  the  roll*4  Section  9456,  supra,  specif 
ically  requires  such  expense  to  be  deducted  from  the  first  pen- 
sion granted  the  pensioner. 

The  appellant  courts  in  this  state  have  ruled  that  an 
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appropriation  act  cannot  in  an.y  manner  amend  or  repeal  a 
legislative  enactment  for  the  reason  it  would  be  unconstitu- 
tional, in  that  it  would  violate  Section  28,  Article  4 of  the 
Constitution  of  Missouri,  which  provides  that  no  bill  shall 
contain  more  than  one  subject.  If  an  appropriation  act  should 
repeal  a general  law  it  would  be  amending  a law  and  at  the  same 
time  appropriating  money, which  are  two  entirely  different  subjects 

In  State  vs.  Smith,  75  S.  W.  (2d)  828,  1.  c.  830,  the 
court  said: 


"It  cannot  be  said  that  the  act  appro- 
priating $3,000  from  the  general  rev- 
enue fund  to  the  board  of  barber  ex- 
aminers’ fund  amounted  to  an  amend- 
ment of  section  13525,  R.  S.  1929 
(Mo.  St.  Ann.  Sec.  13525,  p.  637). 

It  does  not  attempt  to  amend  that 
section.  Its  sole  purpose  was  to 
appropriate  $3,000  from  one  fund 
to  another.  It  reads  as  follows: 

'There  Is  hereby  appropriated  out  of 
the  state  treasury,  chargeable  to 
the  general  revenue  fund,  the  sum  of 
three  thousand  ($3,000.00)  dollars 
to  the  Board  of  Barber  Examiners 
Fund.'  (Laws  1933-34,  p.  12,  12B. ) 

t 

"Besides,  legislation  of  a general 
character  cannot  be  included  in  an 
appropriation  bill.  If  this  appro- 
priation bill  had  attempted  to  amend 
section  13525,  it  would  have  been 
void  In  that  it  would  have  violated 
section  28  of  article  4 of  the  Con- 
stitution which  provides  that  no 
bill  shall  contain  more  than  one  sub- 
ject which  shall  be  clearly  expressed 
in  Its  title.  There  is  no  doubt  but 
what  the  amendment  of  a general  stat- 
ute such  as  section  13525,  and  the 
mere  appropriation  of  money  are  two 
entirely  different  and  separate  subjects. 
State  ex  rel.  Hueller  v.  Thompson, 

State  Auditor,  316  Mo.  272,  289  S.W.  338." 
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Therefore,  It  Is  the  opinion  of  this  Department  that 
when  an  application  is  approved  for  a blind  pension,  the 
expense  and  fee  of  the  oculist  in  examining  said  applicant 
shall  be  deducted  from  the  applicant’s  first  pension  check 
in  accordance  with  Section  9456,  supra. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED s 


VANE  C,  THURLG 

(Acting)  Attorney  General 


ARHiEAW 


BLIND  PENSION : 


Application  may  be  bade  bo  probate  judge 
or  to  the  C ornmi s s i on . 


November  5,  1941 


Mrs.  Lee  Johnston 

Chief  Investigator 

Missouri  Commission  for  the  Blind 

Capitol  Building 

Jefferson  City,  Missouri 


Dear  Mrs*  Johnston: 


This  will  acknowledge  receipt  of  your  letter  of 
October  29.,  1941,  in  which  you  make  the  following 
request  for  an  opinion: 


"Please  render  an  opinion  on  the 
following  case.  An  application  for 
blind  pension  was  received  from 
Arthur  Lee  Gadd  of  Lebanon,  Missouri, 
which  was  filed  by  him  before  Phil  M. 
Donnelly,  Notary  Public.  Mr.  Donnelly 
contends  that  it  is  legal  for  an  appli- 
cant to  appear  before  a notary  Public 
and  submit  his  application  direct  to 
the  Commission  for  the  Blind  without 
having  the  third  page  of  the  applica- 
tion filled  out — certificate  of  Probate 
Judge,  because  of  the  wording  of  Section 
9454,  Revised  Statutes,  1939,  which 
states:  'Any  person  who  desires  the 

benefits  of  this  article  shall  apply 
to  the  judge  of  the  Probate  Court  with- 
in his  or  her  county  or  city  or  to  the 
Commission  for  the  Blind,  who,  if  satis- 
fied that  the  applicant  comes  within 
the  provisions  of  this  article,  shall 
grant  to  the  applicant  a certificate 
of  such  fact  and.  the  certificates  granted 
by  the  probate  judges  shall  be  certified 
to  the  Missouri  Commission  for  the  Blind. 
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"Please  advise  whether  this  application 
received  from  Notary  Public  comes  with- 
in the  provisions  of  the  law." 


Section  9454,  Article  I,  Chapter  54,  R.  5*  Missouri, 
1939,  prescribes  where  application  for  blind  pensions 
shall  be  made.  ’This  section  is  as  follows: 


"Any  person  who  desires  the  benefits 
of  this  article  shall  apply  to  the 
judge  of  the  probate  court  within  his 
or  her  county  br  city  or  _to  the  commis- 
sion for  the  blind, ' who , if  satisfied 
that  the  applicant  comes  within  the 
provisions  of  this  article , shall  grant 
to  the  applicant  a certificate  of  such 
fact  and  the  certTfi cates  granted  by 
the  probate  judges  shall  be  certified 
to  the  Missouri  commission  fpr  the 
blind  at  its  office  in  St,  Louis, 
Missouri,  which  shall  consider  the 
merits  of  such  application  and  if  ap- 
proved by  the  commission,  it  shall 
certify  same  to  the  state  auditor. 

All  pensions .payable  under  this  article 
shall  begin  on  the  date  of  the  filing 
of  the  application  therefor  before  the 
probate  judge  or  the  commission,  as  may 
be . And  whenever  it  shall  become  known 
to  the  commission  that  any  person  whose 
name  is  on  the  blind  pension  roll  is 
no  longer  qualified  to  receive  a pension, 
after  reasonable  notice  mailed  to  such 
person  at  his  or  her  last  known  residence- 
address,  such  fact  shall  be  certified 
to  the  state  auditor  and  the  name  of 
such  person  shall  be  stricken  from  the 
blind  pension  roll:  Provided  further , 
any  person  who  shall  by  gifts,  secret 
disposition,  or  other  means  dispose 
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of  any  property  in  his  or  her  posses- 
sion in  order  to  become  wholly  or  in 
part  within  the  provision  of  this 
article,  shall  b e deemed  guilty  of  a 
- misdemeanor."  (Underscoring  ours) 


In  reading  the  above  section,  it  is  necessary  to 
ascertain  and  give  effect  to  the  legislative  intent. 
State  ex  rel . Lentine  v.  State  Board  of  Health,  65  S.  W. 
(2d)  943,  950. 


"It  may  be  considered  trite  to  again 
observe  that  the  primary  and  fundamental 
I^urpose  In  statutory  construction  Is 
to  ascertain  and  give  effect  to  the 
legislative  intent  nevertheless  such  is 
always  the  end  sought  and  the  numerous 
rules  for  the  interpretation  or  con- 
struction of  statutes  are  merely  aids 
in  the  quest.  But  such  rules  should 
not  be  so  applied  as  to  restrict  or 
confine  the  operation  of  a statute 
within  narrower  limits  or  bounds  than 
manifestly  intended  by  the  Legislature 
and  whether  bhe  proper  construction  of 
a statute  should  be  strict  or  liberal 
It  certainly  should  be  such  as  to  ef- 
fectuate the  obvious  purpose  of  its 
enactment  and  the  evident  legislative 
intent*  * * " 


Section  9454,  supra,  at  first  reading  may  not  seem 
quite  clear  a,s  to  whether  or  not  it  was  the  intention  of 
the  legislature  in  enacting  the  section  that  applications 
for  blind  pensions  could  be  made  direct  to  the  Commission 
for  the  Blind.  Attention  is  called  to  the  language  under- 
scored in  the  section,  as  set  out  herein,  and  particularly 
to  the  last  underscored  portion.  It  will  be  noted  that 
the  pension  shall  begin  on  the  date  the  application  is 
filed  with  the  probate  judge  or  the  Commission. 
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To  the  writer,  that  seems  to  indicate  clearly 
the  intention  of  the  legislature  , that,  applicants  for 
blind  pensions  might  apply  directly  to  the  Commission.. 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  an 
application  properly  sworn  t.o  before  a hot  ary  Public, 
when  received,  may  be  filed  by  the  Commission  and  the 
applicant  accorded  a hearing  before  the  Commission., 


Respectfully  submitted,, 


>.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED : 


VANE  C.  TKURLO 

(Acting)  Attorney  General 


WO  J /rv 
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ELEEMOSYNARY  INSTITUTIONS:  County  Court  can  discount 

warrants  to  pay  for  the  keep 
of  their  inmates  in  the 
institutions . 


November  10,  1941 


Hon.  Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion, 
under  September  8,  1941,  which  is  as  follows: 


"A  letter  from  the  County  Clerk  of 
Dunklin  County  advises  that  the 
local  banks  of  said  county  *111 
buy  Class  5 warrants  at  a slight 
discount  and  that  the  Eleemosynary 
Institutions  can  in  turn  bill  Dunklin 
County  for  this  discount. 

MW111  you  please  give  us  an  opinion 
as  to  whether  or  not  this  can  be  done?" 


Section  9328,  R.  S.  Mo.  1939,  reads  as  follows: 


"The  several  county  courts  shall  have 
power  to  send  to  a state  hospital  such 
of  their  insane  poor  as  may  be  entitled 
to  admission  thereto.  The  oounties 
thus  sending  shall  pay  semi-annually, 
in  cash.  In  advance,  such  sums  for  the 
support  and  maintenance  of  their  Insane 
poor,  as  the  board  of  managers  may  deem 
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necessary,  not  exceeding  six 
dollars  ($6,00)  per  month  for  each 
patient;  and  in  addition  thereto 
the  actual  cost  of  their  clothing 
and  the  expense  of  removal  to  and 
from  the  hospital,  and  if  they 
shall  die  therein,  for  burial  ex- 
penses; and  in  ease  such  Insane 
poor  shall  die  or  be  removed  from 
the  hospital  before  the  expiration 
of  six  months.  It  shall  be  the  duty 
of  the  managers  of  such  hospital  to 
refund,  or  cause  to  be  refunded, 
the  amount  that  may  be  remaining  in 
the  treasury  of  such  hospital  due  to 
the  county  entitled  to  the  same; 
and  for  the  purpose  of  raising  the 
sum  of  money  so  provided  for,  the 
several  county  courts  shall  be  and 
they  ape  hereby  expressly  authorized 
and  empowered  to  discount  and  sell 
their  warrants.  Issued  in  such  be- 
half, whenever  it  becomes  necessary 
to  raise  said  moneys  so  provided  for.” 


It  is  very  noticeable  under  the  above  section  that  It 
specifically  states  "the  counties  thus  sending  shall  pay 
semi-annually,  in  cash,  in  advance,  # -*"•  It  also  further 
states  it  it  and  for  the  purpose  of  raising  the  sum  of 
money  so  provided  for,  the  several  county  courts  shall  be 
and  they  are  hereby  expressly  authorized  and  empowered  to 
discount  and  sell  their  warrants.  Issued  in  such  behalf, 
whenever  it  becomes  necessary  to  raise  said  moneys  so  pro- 
vided for.”  The  above  wording  is  unambiguous  and  does 
not  call  for  a construction.  The  court,  by  this  phrase  is 
authorized  to  sell  at  a discount  their  warrants. 

In  your  request  you  state  •»  local  banka  of  said 
county  will  buy  Class  5 warrants  at  a slight  discount 
Section  10911,  R.  S,  Mo*  1939,  provides  in  part  as  follows s 
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"The  court  shall  classify  proposed 
expenditures  In  the  following  order? 

i 

"Class  It  The  county  court  shall  set 
aside  and  apportion  a sufficient  sum 
to  care  for  insane  pauper  patients  in 
state  hospitals.  Class  1 shall  be  the 
first  obligation  against  the  county 
and  shall  have  priority  of  payment 
over  all  other  classes." 


Class  5,  tinder  the  same  section,  provides  for  the  payment 
of  the  expense  of  paupers  not  otherwise  classified. 

Under  Section  9258,  R.  S.  Mo.  1939,  It  provides  as 
follows  s 


"The  state  hospital  No.  1,  at  Fulton, 
the  state  hospital  No.  2,  a£  St.  Joseph, 
the  state  hospital  No.  3,  at  Nevada,  the 
state  hospital  No.  4,  at  Farmington,  the 
Missouri  state  sanatorium,  at  Mount 
Vernon,  and  the  Missouri  state  school, 
at  Marshall,  are  hereby  declared  to  be 
state  eleemosynary  institutions  of  the 
state  of  Missouri  within  the  meaning  of 
the  provisions  of  this  article." 


Under  the  provisions  of  the  above  statute  the  legis- 
lature has  designated  four  eleemosynary  institutions  as 
state  hospitals,  while  those  Institutions  at  Mount  Vernon 
and  Marshall  are  given  the  names  "The  Missouri  state  sena- 
tor ium"  and  "The  Missouri  state  school."  By  this  designa- 
tion our  General  Assembly  has  provided  that  those  Institu- 
tions at  Fulton,  St.  Joseph,  Nevada  and  Farmington,  shall 
be  state  hospitals,  while  the  other  two  eleemosynary  insti- 
tutions are  given  other  designations. 
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Furthermore,  It  will  be  noted  that  Article  2,  Chapter 
51,  R.  S*  Mo*  1939,  deals  specifically  with  state  hospitals, 
while  Article  5,  of  Chapter  51  provides  for  the  state 
sanatorium  at  Mount  Vernon  and  Article  6 of  Chapter  51 
relates  to  the  Missouri  state  school  at  Marshall.  On 
account  of  the  different  designations  as  above  set  out, 
when  the  county  budget  act  says  that  the  care  of  insane 
pauper  patients  in  state  hospitals  shall  be  paid  out  of 
Claes  1,  it  obviously  meant  only  those  institutions  speci- 
fically designated  as  state  hospitals  in  the  statutes. 
Therefore,  the  care  of  the  indigent  patients  in  the 
Missouri  state  sanatorium  and  the  Missouri  state  school  may 
not  be  paid  for  by  the  counties  out  of  Class  1,  but  must  be 
paid  out  of  Class  5 of  the  county  budget. 

In  view  of  the  above  classifications  and,  since  you 
state  that  the  local  banka  of  said  county  will  buy  Class  5 
warrants,  we  are  assuming  that  these  warrants  are  issued 
only  for  the  support  of  patients  at  the  Missouri  state  sana- 
torium and  the  Missouri  state  school  and  not  for  the  support 
of  patients  in  hospitals  set  out  In  Section  9258,  supra. 

Under  Section  9328,  supra,  it  specifically  states  that 
"the  counties  thus  sending  shall  pay  semi-annually  in  cash, 
in  advance,  # # Since  this  section  specifically  states 

the  mode  of  the  payment  by  the  counties  to  the  Board  of 
Managers  of  the  eleemosynary  institutions  it  cannot  be  done 
In  any  other  manner,  it  was  so  held  in  the  case  of  State 
ex  r el »- Kansas  City  Power  & Light  Co.  v.  Smith,  111  S,  W. 
(2d)  513,  342  Mo*' 75,  where  the  court  In  Its  opinion  in 
effect  states  "that  the  expression  of  one  thing  In  a statute 
is  the  exclusion  of  another."  In  view  of  the  above  case, 
all  of  the  cash  should  be  paid  In  advance  at  the  time  of  the 
entrance  of  the  patient  Into  the  institution,  but  after  he 
Is  there  the  county  may  discount  their  warrants  and  pay  a 
part  of  their  debt  to  the  eleemosynary  Institution  and  may 
then  be  billed  as  In  other  cases  for  the  difference,  which 
is  the  amount  of  the  discount.  _ This  deficiency  Is  the  same 
as  any  other  debt  and  the  county  can  be  sued  for  the  defici- 
ency by  the  eleemosynary  Institutions. 
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CONCLUSION, 


In  view  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  where  a patient  la  now  in  either 
the  Missouri  state  sanatorium  or  the  Missouri  state  school 
the  county  may  discount  Its  warrants  drawn  under  Class  5 
for  the  payment  of  the  keep  of  their  patients  and  the 
eleemosynary  Institution  may  bill  them  for  the  deficiency 
which  Is  the  amount  of  the  discount  of  the  warrants  sold 
to  the  local  banka  of  Kennett,  in  Dunklin  County.  It  is 
further  the  opinion  of  this  department  that  this  procedure 
cannot  be  followed  to  obtain  entrance  of  a patient  to 
either  of  the  Institutions  for  the  reason  that  uhder 
Section  9598,  R.  S,  Mo.  1939,  the  amount  due  from  the 
county  court  to  the  Board  of  Managers  of  the  eleemosynary 
institutions  must  be  paid  six  months  in  advance  In  cash. 

It  is  further  the  opinion  of  this  department  that  the  same 
procedure  may  be  followed  in  the  payment  of  the  keep  of 
patients  now  In  State  Hospital  No.  1 at  Pulton,  the  State 
Hospital  No.  2 at  St*  Joseph,  the  Stajfce  Hospital  No.  3 at 
Nevada  and  the  State  Hospital  No,  4 at  Farmington,  provid- 
ing the  warrants  discounted  are  drawn  under  the  County 
Budget  Act  under  Class  1. 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 

APPROVED: 


ikm  C.  THURLO 
(Acting)  Attorney-General 
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BLIND  PENSIONS: 
APPROPRIATIONS: 


Under  Sec^Iop  9456,  R.  S.  Missouri  1939,  treatments 
or  operations  recommended  by  examining  oculist 
must  be  furnished  by  the  State. 
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Mrs.  Lee  Johnston 
Chief  Investigator 
Missouri  Commission  for  the  Blind 
Jefferson  City,  Missouri 


De'ar  Mrs.  Johnston: 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion  under  date  of  November  6,  1941, 
the  pertinent  part  of  which  reads: 


"Section  $456,  Revised  Statutes, 
1939,  reads  in  part  as  follows: 

"’No  person  shall  be  entitled  to 
the  benefits  of  this  article  who 
shall  refuse  to  submit  to  treat- 
ment or  operation  to  effect  a 
cure  when  recommended  by  the  exam- 
ining oculist  and  approved  by  the 
Commission.’ 

"Will  you  please  render  an  official 
opinion  as  to  whether  or  not  the 
Missouri  Commission  for  the  Blind 
is  justified  in  placing  persons  on 
the  pension  roll,  whose  vision 
might  be  improved  by  operation  or 
treatment  as  recommended  by  the 
examining  eye  physician,  inasmuch 
as  the  Missouri  Commission  for  the 
Blind  no  longer  has  funds  to 
pay  for  such  operation  or  treat- 
ment and  indigent  applicants  have 
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no  means  of  providing  for  same  them- 
selves, nor  is  there  any  other  public 
agency  which  undertakes  this  expense* 

’’This  situation  is  particularly  true 
of  elderly  persons  who  have  become 
totally  blind  through  cataracts  on 
both  eyes,  whose  vision  might  be  im- 
proved by  operation,  but  who  have  no 
means  of  paying  for  such  operation." 


Section  9456,  R.  S.  Missouri  1939,  reads  as  follows: 


"It  shall  be  the  duty  of  the  commis- 
sion for  the  blind  to  make  such  reg- 
ulations relative  to  the  examination 
of  applicants  for  pension,  including 
the  examination  by  the  oculist  and 
of  all  matters  deemed  necessary  con- 
nected with  the  administration  of  this 
article.  The  examination  a*nd  certif- 
icate of  the  oculist  shall  not  exceed 
$5.00  for  each  applicant,  together 
with  such  expense  as  may  necessarily 
be  incurred  In  making  examination 
where  same  4is  not  made  in  his  office; 
such  fee  and  such  expense  shall  be 
paid  by  the  commission  for  the  blind, 
but  in  the'  case  the  applicant,  con- 
cerning whom  the  expense  was  so  in- 
curred shall  subsequently  receive  a 
pension,  the  amount  of  such  expense 
and  fee  for  examination  shall  be  de- 
ducted from  the  first  pension  receiv- 
ed by  applicant  and  upon  proper 
voucher  and  requisition  by  the  com- 
mission, the  state  auditor  shall 
issue  a warrant  to  the  commission  in 
reimbursement  of  same.  The  examining 
oculist  shall  state  in  his  certificate 

(1)  the  amount  of  vision  in  each  eye, 

(2)  the  cause  of  blindness,  (3)  the 
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possibility  of  curing  same  by- 
treatment  or  operation,  (4) 
the  physical  and  mental  condition 
of  applicant  and  such  other 
matter  as  may  be  deemed  by  the 
commission  of  value  in  dealing 
with  matters  coming  within  its 
authority,  No  person  shall  be 
entitled  to, the  benefits  of  this 
article  who  shall  refuse  to  sub- 
mit to  treatment  or  operation  to 
effect  a cure  when  recommended  by 
the  examining  oculist  and  approved 
by  the  commission;  but  upon  submis- 
sion to  such  treatment  or  operation 
the  pension  of  applicant,  otherwise 
entitled  thereto,  shall  be  paid  as 
in  other  cases:  Provided  further, 
that  no  applicant  who  is  more  than 
seventy-five  years  of  age,  shall 
be  required  to  submit  to  an  operation, 
to  restore  his  or  her  vision  in  order 
to  come  under  the  provisions  of  this 
article,  but  may  voluntarily  submit 
to  operation,” 


The  above  provision,  among  other  things,  provides 
for  an  examination  by  an  oculist,  and  one  thing  the  examina- 
tion must  reveal  is  the  possibility  of  curing  said  applicant 
by  treatment  or  by  operation.  It  further  provides  that  no 
one  shall  be  entitled  to  benefits  who  shall  refuse  to  submit 
to  treatment  or  operation  to  effect  a cure  when  recommended 
by  the  oeuTTst  and  approved  by  the  commission,  and  further 
provides , that  if  upon  submission  to  such  treatment  or  opera- 
tion the  pension  to  the  applicant .otherwise  entitled  thereto, 
shall  be  paid  as  in  other  cases. 

One  of  the  cardinal  rules  of  statutory  construction 
is  to  ascertain  and  give  effect  to  the  lawmakers’  intent,  con 
sidering  the  language  honestly  and  lawfully  to  ascertain  its 
plain  and  rational  meaning  and  to  permit  its  object  and  man- 
ifest purpose.  (State  v.  Pope,  126  S.  W.  (2d)  1201,  1.  c. 
1210.) 
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Another  equally  well  established  rule  of  construe- 
tion  is  that  words  of  common  usage  ought  to  be  construed 
in  their  natural  and  ordinary  meaning.  (Botz  v.  Kansas  City 
Southern,  314  Mo.,  391,  1*  c.  411.) 

In  Section  9456,  supra,  we  find  the  words  "submit" 
and  "submission".  Such  words  are  defined  in  Funk  & Wagnall, 
Mew  Standard  Dictionary  in  this  manner;  "submit"— "To  give 
up  to  or  place  under  the  government  or  treatment  of  another; 
yield;  subject;  surrender;  "submission"-- "The  act 

of  submitting;  a yielding  to  the  power  or  authority  of  anoth- 
er; obedience;  hence,  action  In  conformity  with  the  wishes 
of  a superior." 

Applying  the  above  rules  of  construction,  in  constru- 
ing Section  9456,  supra,  we  must  conclude  that  If  an  applicant 
has  consented  to  treatment  or  operation  as  recommended  by  an 
oculist  upon  examination  then  he  has  complied  with  the  statu- 
tory requirements  of  9456,  supra. 

The  Sixty-first  General  Assembly  appropriated  $50,000. 
for  investigating  applicants  for  blind  pensions  and  the  In- 
vestigation of  the  merits  and  status  of"  those  already  upon 
the  pension  rolls.  This  appropriation  further  provides  that 
no  part  shall  be  used  for  any  purpose  not  directly  connected 
with  or  indispensable  to  the  investigation  of  the  applications 
for  blind  pensions  and  the  status  of  recipients  now  on  the 
roll,  all  of  which  clearly  excludes  any  possibility  of  using 
such  appropriation  for  operation  or  treatment  of  applicants 
for  blind  pensions  for  the  reason  It  is  not  a prerequisite 
to  investigating  an  applicant.  (Section  3,  page  166,,  Laws  of 
1941.) 


"Commission  for  the  Blind*  There 
Is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the 
General  Revenue  Fund,  the  sum  of 
Fifty  Thousand  Dollars  ($50,000.00) 
for  the  use  and  benefit  of  the  Com- 
mission for  the  Blind,  to  be  expend- 
ed under  the  direction  of  said  Com- 
mission for  the  investigation  of 
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applications  for  blind  pensions  and 
for  the  Investigation  of  the  merits 
and  status  of  those  now  on  the  pen** 
aion  rolls.  No  part  of  said  appro- 
priation shall  be  used  by  said  Com-  . 
mission  for  any  purpose  not  direct- 
ly connected  with  or  indispensable 
to  the  investigation  of  the  applica- 
tions for  blind  pensions  and  the 
status  of  present  recipients  of 
blind  pensions.  H 


Specific  appropriations  have  heretofore  been  made  for 
such  expenses  as  treatment  and  operation  of  applicants  for 
blind  pensions  which  leads  us  to  believe  that  the  lawmakers 
were  of  the  opinion  that  under  the  law  the  matter  of  treat- 
ment and  operation  of  the  applicants  was  an  obligation  upon 
the  State*- 

The  courts  in  this  State  have  repeatedly  held  that 
construction  of  a statute  by  those  charged  with  enforcing  it, 
while  not  binding  upon  the  courts,  is  entitled  to  much  weight 
where  the  meaning  is  uncertain.  (Automobile  Gas  Company  v. 

City  of  St.  Louis,  32  S.  D.  (2d)  281;  326  Mo.  435.  In  re 
Bernays  Estate,  126  S.  W.  209;  344  Mo.  135.)  Since  the  blind 
pension  law  was  not  amended  by  the  Sixty-first  General  Assembly 
apparently  It  was  an  oversight  in  that  body  failing  to  appro- 
priate sufficient  funds  for  treatment  and  operation  of  blind 
pension  applicants. 

Another  fundamental  rule  of  construction  is  to  favor 
such  construction  as  will  not  lead  to  evil,  unjust,  oppressive 
or  absurd  results.  (State  v.  Irvine,  72  S.  W.  (2d)  96;  335 
Mo.  261;  Pischbach  Brewing  Company  v.  City  of  St.  Louis,  95 
S.  W.  (2d)  335;  231  Mo.  App.  793. 

Certainly  no  one  will  deny  that  by  far  the  majority 
of  blind  pension  applicants  are  persons  with  little  or  no 
means  for  securing  medical  services  for  treatments  or  oper- 
ations. To  hold  the  applicant  had  to  pay  for  such  treatment 
and  operation  would  be  placing  an  unjust  and  absurd  construc- 
tion on  this  statute  which  we  think  the  legislature  never  con- 
templated. 

Therefore,  It  is  the  opinion  of  this  Department  that 
If  a person  applying  for  a blind  pension  is  found  by  the  oc- 
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ullst  examining  him  to  be  in  need  of  treatment  or  an  opera- 
tion and  so  recommends  same,  and  the  applicant  indicates  he 
is  willing  to  submit  to  such  treatment  or  operation,  then  he 
has  complied  with  the  provisions  of  Section  9456,  supra,  and 
is  entitled  to  a blind  pension  regardless  of  whether  or  not  the 
State  is  able  to  furnish  him  with  such  treatment  or  operation. 


Respectfully  submitted. 


.AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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TAXATION:  Municipal' arid  school  bonds  are  not  exempt  from 
taxation.  ~ 
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Honorable  Alvin  H.  Juergenameyer 
Prosecuting  Attorney 
Vjlax’ren  County 
Wavrenton,  Missouri 


Dear  Sirs 


Your  request  for  an  official  opinion  under  date 
of  November  15,  1941,  has  been  received  by  this  office, 
which  request  reaas  as-  follows: 

"1.  The  town  of  'fright  City,*  Missouri, 
has  issued  water  and  sewer  bonds  for 
the  construction  of  a water  and  sewer 
system.  Are  said  bonds  exempt  from 
taxation? 

"2.  The  school  district  of  Wright  City, 
Missouri,  has  issued  school  bonds  for 
the  erection  of  a school  building.  Are 
. said  bonds  exempt  from  taxation?" 

Wright  City,  Missouri,  is  an  Incorporated  town 
having  a population  of  436.  The  water  and  sewer  bonds 
issued  i or  the  construction  of  a water  and  sewer  system  are 
authorized  by  the  applicable  provisions  of  Articles  10.  11 
and  31  of  Chapter  38,  It.  f.  Mo,  1939* 

Sections  6 and  7 of  Article  X of  the  Missouri  Con- 
stitution provide  as  follows- 

"Section  6.  Property  exempt  from  tax- 
ation.-- The  property,  real  and  personal, 
of  the  State,  counties  and  other  munici- 
pal corporations,  and  cemeteries,  shall 
be  exempt  from  taxation.  Lots  In  incor- 
porated citos  or  town^  or  within  one  mile 
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of  the  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent 
of  five  acres,  with  the  buildings 
thereon,  may  be  exempted  from  taxation, 
when  the  same  are  used  exclusively  for 
religious  worship,  for  schools,  or  for 
purposes  purely  charitable,  also,  such 
prcperty,  real  or  personal,  as  may  be 
used  exclusively  for  agricultural  or 
horticultural  societies;  Provided,  that 
such  exemptions  shall  be  only  by  general- 
law,” 

’’Section  7.  Other  exemptions  void,  — 

All  laws  exempting  property  from  taxa- 
tion, other  than  t*1®  property  above 
enumerated,  shall  be  void.” 

The  Supreme  Court  has  held  that  exemptions  under 
this  section  have  reference  solely  to  tangible  and  specific 
lands  and  personalty,  and  incomes  are  not  within  its  pro- 
visions and  are  not  exempt  from  taxation,  Vlire  Co,  v, 
Wollbrinck,  275  Mo,  339,  205  S,  W.  196,  -i-t  was  held  in  the 
case  of  State  ex  rel,  Globe-Democrat  Pub.  Co,,  v,  Gehner, 

316  Mo.  694,  294  5 . W.  1017,  that  no  property  is  exempt  from 
taxation  except  that  specifically  exempted  by  law  and  that 
which  is  not  subjected  to  taxation. 

Section  10936,  ii.  S.  Mo.  1939,  provides  as  follows: 

”For  the  support  of  the  government  of 
the  state,  the  payment  of  the  public 
debt,  and  the  advancement  of  the  public 
interest,  taxes  shall  be  levied  on  all 
property,  real  and  personal,  except  as 
stated  in  the  next  section,” 

Section  10937,  ft.  S,  Mo.  1939,  provides  as  follows; 

’’The  following  subjects  are  exempt  from 
taxation:  First,  all  persons  belonging 
to  the  army  of  the  United  States;  second, 
lands  and  lots,  public  buildings  and 
structures  with  their  furniture  and 
equipments,  belonging  to  the  United  States; 


Hon.  Alvin  II.  Juergensmayer 


Dec.  11,  1941 


thira,  lands  and  other  property  be- 
longing to  this  state;  fourth,  lands 
and  other  property  oelonglng,  to  any 
city , county,  or  other  municipal  cor- 
poration in  this  a tate ."including  mar- 
ket houses , town  halls  and  other  publTc 
structures , with  their  furniture  and 
equipments  and  all  public  squares  and 
lots  kept  open  for  health,  u3e  or  orna- 
ment; fifth,  la  nets  or  lots  of  ground 
granted  by  the  Uni  ted  L'lates  or  this 
state  to  any  county,  city  or  town , 
village  or  township,  for  tHe  purpose  of 
education,  until  disposed  of  to  Individ- 
uals lby"~sale  or  lease;  sfxth,“Tots  In 
incorporated  cities  or  towns , or  within 
one  mile  of  the  limits  of  any  such  city 
or  town.  To  €he  extent  oF  one  acre,  and 
lots  of  one  rrill'e  or  more  distant  from 
such  cities  or  towns,  to  the  extent  of 
five  acres,  with  the  buildings  thereon, 
when  the  same  are  used  exclusively  for 
religious  worship,  for  schools  or  for 
purposes  purely  charitable,  shall  be 
exempted  from  taxation  for  state,  county 
or  lac  al  pur  peg  es  .'rt 
& 

Y,e  find  no  statute  attempting  to  provide  an  exemption 
from  taxation  of  water  works  and  sewer  bonds  such  as  have  been 
isauea  by  the  Town  of  Wright  City,  Missouri,  but  in  the  case  of 
State  ex  rel.  st.  Louis  Co.  v.  Gordon,  268  Mo.  713,  188  S.  W. 

160,  the  supreme  Court  held  an  act  of  the  Legislature  of  1907 
unconstitutional  which  attempted  to  exempt  from  taxation  county 
road  bonds,  same  being  violative  of  Sections  6 and  7 of  Article 
X of  the  Missouri  Constitution.  In  the  case  of  Vice  v,  City 
of  Kirksvillo,  280  Mo.  348,  217  S.  V/,  77,  the  Supreme  Court 
held  an  act  of  the  Lggialature  of  1905  attempting  to  exempt 
city  water  works  bonds  from  taxation  unconstitutional,  as 
violative  of  section  6 of  Article  X of  the  Missouri  Constitution, 

The  water  and  sewer  bonds  issued  by  the  Town  of 
Wright  City,  Missouri,  however,  should  be  considered  as  se- 
curities held  for  investment  by  the  owner  or  purchaser  of  the 
bonds  and  are  taxable  the  same  as  other  personal  property*' 
Municipal  bonds  are  uniformly  held  to  be  subject  to  g eneral 
taxation  unless  lawfully  exempted  therefrom  by  constitutional 
and  statutory  provisions.  The  general  rule  is  stated  in  26 
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K,  G.  L.,  Section  2v2,  page  334,  as  follows: 

’’State  or  municipal  bonds  are  looked 
upon  merely  as  securities  held,  for 
investment  by  the  owner  and  are  tax- 
* able  for  the  same  reasons  that  other 

obligations  to  pay  money  are  taxable 
in  the  hands  of  the  creditor.” 

The  sane  authority  also  states  the  general  rule 
that  municipal  bonds  are  not  taxable  by  the  Federal  Govern- 
ment, 26  R.  C.  L.,  Section  61,  page  85,  Section  292,  page 
335  m 

’’Municipal  corporations  cannot  issue 
bonds  exempt  from  taxation  unless  the 
power  to  do  so  has  been  delegated  to  them 
and  even  the  Legislature  cannot  authorize 
municipalities  to  issue  bonds  exempt 
from  taxation  if  the  constitution  forbids.” 

(McQuillin  Municipal  Corporations,  Vol. 

V,  Section  2394,  Page  5006.)  * 

The  school  bonds  issued  by  the  School  District  of 
Wright  City,  Missouri  were  authorized  by  the  provisions  of 
Article  5 of  Chapter  72  of  the  Revised  Statutes  of  Missouri, 
1939.  be  find  no  statute  exempting  such  school  bonds  from 
general  taxation.  Any  such  statute,  however,  would  be 
violative  of  factions  6 and  7 of  Article  X of  the  Missouri 
Constitution,  which  said  Section  6 of  Article  X of  the 
Missouri  Constitution  only  provides  for  an  exemption  by 
general  law  of  certain  real  estate  used  exclusively  for 
school  purposes.  See  also  Wire  Company  v.  ’.Vollbrinck,  supra: 
Kansas  City  v.  College,  111  Mo.  141,  20  S.  W,  35;  State  ex  rel, 
Splllers  v.  Johnston,  214  Mo.  656,  113  S.  W.  1083.  Under  the 
provisions  of  Section  10936  and  10937,  R,  s.  Mo.  1939,  school 
bonds  are  subject  to  taxation  the  same  as  other  personal  prop- 
erty. With  reference  to  taxation,  school  bonds  are  generally 
held  taxable  the  same  as  municipal  bonds  and  are  classed  as 
such  in  the  hands  of  the  purchaser  or  Investor. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  Department  that 
the  water  and  sewer  bonds  issued  by  the  Town  of  Wright  City, 
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Missouri,  as  wall  as  the  school  bonds  issued  by  the 
School  District  of  '..right  City,  Missouri,  are  subject  to 
taxation  for  state,  county  anu  local  purposes  the  same 
as  other  personal  property  in  the  hands  of  the  purchaser 
or  owner  thereof  at  place  of  the  taxpayer’s  domicile* 


Respectfully  submitted. 


Arthur  o’ke  pe 

Assistant  Attorney-General 


APPROVED! 


VANE  C.  THUHLO 

(Acting)  Attorney-General 
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/ELEEMOSYNARY  INSTITUTIONS j Board  of  Managers/by  rule  provide 
' - 1 that  when  accommodations  are  limited 

psychotic  cases  may  be  given  preference 
over  senile  dementia  cases. 


December  IS,  1941 


.r' 


hr.  Ira  A.  Jones 
President,  Board  of  managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


pear  Sir: 


FILE 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

M'A'h0  following  motion  was  passed  at  a 
meeting  of  the  Board  of  Managers, 

State  Eleemosynary  Institutions,  on 
November  9,  1941: 


” ’In  viov/  of  the  overcrowded 
condition  of  the  four  mental 
hospitals*,  and,  that  a number 
of  counties  have  been  sending  to 
the  State  Hospitals  elderly  and 
senile  persons  who  a /e  adjudged 
mental  incompetents,  but  are  not 
psychotic  and  do  not  need  treat- 
ment as  such,  the  superintendents 
of  the  respective  State  Hospitals 
are  Instructed  to  give  preference 
to  the  psychotic  cases  in  the 
matter  of  admissions  up  to  the 
capacity  of  the  various  institu- 
tions, and  not  to  receive  senile 
cases  where  it  will  prevent  the 
reception  of  psychotic  cases  of 
a more  urgent  nature,  but  to 
place  such  application  for  such 
senllo  patients  upon  proper  list 
to  be  received  as  soon  as  there 
is  room  for  their  reception  and, 
meanwhile  to  require  their  county 
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courts  <or  other  sources  making 
application  or  commitments  of 
patients  to  furnish  proper 
quest ionnairo  disclosing  the 
type  of  such  patients  in  order 
that  their  status  In  this  con- 
nection may  be  determined  in 
advance  of  their  admission. * 

"Wo  would  like  to  have  an  opinion  from 
your  office  that  this  Is  legal  before 
we  circularize  the  county  clerks,” 


Under  Section  9328,  H.  S.  Mo.  1939,  It  is  provided 
that  "The  several  county  courts  shall  have  power  to  s end  to 
a state  hospital  such  of  their  Insane  poor  as  may  be  entitled 
to  admission  thereto." 

Section  9330,  R.  S.  Mo.  1939,  provides  as  follows; 

"1'he  indigent  insane  of  this  state 
shall  always  have  the  preference 
over  those  who  have  the  ability  to 
pay  for  their  support  in  a state 
hospital  and  if  there  are  not  pro- 
visions in  the  state  hospitals  for 
the  accommodation  of  all  the  Insane 
persons  In  the  state,  then  recent 
cases  of  insanity,  b\  which  term  are 
meant  cases  of  loss  than  ono  year’s 

• standing,  snal  1 have  preference  over 
cases  of  more  than  one  year’s  stand- 
ing: Provided,  no  county  shall  have 
in  the  institution  more  than  its  just 
proportion,  according  to  Its  Insane 
population. " 

In  Section  9358,  R.  5.  Mo.,  1939,  the  word  "insane" 
is  defined  as  "including  every  species  of  insanity  or  mental 
derangement." 

Under  the  above  statutes  it  will  be  seen  that  the 
Indigent  insane  sent  by  the  counties  to  the  state  hospitals  can' 
not  be  classifod  according  to  types  of  Insanity  but  preference 
is  given  to  those  whose  insanity  is  of  recent  origin.  We 
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oelieve  that  the  obvious  purpose  of  this  preference  is 
that  those  whose  insanity  is  not  of  long  standing  may  be 
cured  or  at  least  helped  in  a better  and,  more  efficacious 
fashion  than  those  whose  insanity  is  of  long  duration. 

This  view  is  supported  by  the  other  statutes  dealing  with 
the  state  hospitals.  Section  9274,  R.  S.  Mo.  1939,  pro- 
vides that  the  Board  of  Managers  of  the  State  Eleemosynary 
Institutions  shall  appoint  a health  supervisor  who  shall 
be  skilled  in  the  science  of  psychiatry  and  shall  have  at 
least  seven  years*  experience  as  a physician.  Section  9284, 

A.  S.  Mo.  1939,  provides  that  the  duties  of  this  health 
supervisor  shall  be  to  direct  in  the  manner  of  the  treatment 
of  the  health  and  sanitation  of  the  several  institutions 
under  his  charge  and  management,  and  shall  advise  and  counsel 
with  the  superintendents  thereof  and  the  several  assistant 
physicians  therein. 

The  1941  General  Assembly  passed  a statute  to  be 
known  as  Section  9283a  (Laws  of  Missouri,  1941,  page  689), 
which  reads  as  follows: 

’"The  state  eleemosynary  board,  upon  the 
joint  recommendation  of  the  president 
of  the  board  and  the  superintendent  of 
each  institution  concerned,  shall  have 
authority  to  ep  point  surgeons,  patho- 
logists, clinical  directors,  statisticians, 
radiologists,  dentists,  psychologists, 
anesthetists  and  other  technical  and  pro- 
fessional employees  necessary  to  the 

. welfare  of  the  several  Institutions;  and 
the  compensation  therefor  shall  be  fixed 
by  the  superintendent , with  the  approval 
of  the  board." 

A reading  of  the  above  provision  shows  that  the  whole 
method  and  intent  of  the  Legislature  in  providing  for  state 
hospitals  is  to  provide  a place  at  which  the  insane  may  be 
treated  and  if  possible  cured.  Therefore,  this  intent  of  the 
Legislature  must  be  kept  in  mind  in  construing  the  rights  and 
powers  of  the  Board  of  Managers  of  State  Eleemosynary'  Institutions . 

Section  9263,  R.  S.  Mo.  1939,  provides  that  the  Board 
of  Managers  shall  have  the  authority  to  make  all  necessary  rules. 
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regulations  and  by-laws  for  the  management  of  each  insti- 
tution, bine  a the  intent  of  the  Legislature  is  to  provide 
institutions  for  the  cure  or  rehabilitation  of  the  insane 
rather  than  for  the  care  and  confinement  of  the  same,  we 
believe  that  the  Board  of  Managers  maj  by  rule  and  regula- 
tion provide  that  in  case  the  accommodations  in  such  state 
institutions  are  limited  that  those  persons  who  may  be  cured 
or  rehabilitated  should  be  admitted  in  preference  to  those 
who  have  no  chance  of  regaining  their  sanity. 

Senile  dementia,  or  insanity  caused  by  old  age, 
is  graphically  defined  in  Byrne  v.  A'ulkorson,  254  Mo.  97, 

1,  c.  121,  as  follows: 

s,0f  this  affliction  learned  authors 
say  that  It  ’begins,  as  a rule,  so 
gradually  that  its  boundary  line  can- 
not be  fixed,  ft  is  marked  by  pro- 
gressive decay  of  the  mental  faculties, 
of  which  memory  is  one  of  the  first  to 
fail;  and  the  Ice  s of  memory  Is  at  first 
more  marked  for  recent  than  for  remote 
events.  The  Instincts  and  affections 
change,  the  tastes  alter,  and  the  sense 
of  delicacy  often  suffers.  In  the  purely 
Intellectual  sphere  we  observe  an  Im- 
paired judgment  and  a weakened  power  of 
attention.  Thar©  is  apathy,  indifference 
to  current  events,  and  a disposition  to 
be  interested  In  trifles.  The  emotions 
. become  unstable.  Some  of  these  patients 
are  Irritable,  easily  excited,  prone  to 
weep  easily  and  without  much  apparent 
cause  ....  A not  unusual  form  of  sen- 
ile dementia  Is  a type  of  delusional  in- 
sanity. In  advanced  cases,  especially, 
in  which  all  the  mental  and  moral  faculties 
are  clouded,  delusions  are  observed.  These 
delusions  are  usually* of  a depressive  or 
persecutory  kind;  a com  .on  one  is  the  idea 
of  loss  of  property,  or  of  being  robbed.’" 

It  will  be  seen,  therefore,  that  insanity  caused  by 
old  age  is  a progressive  mania  In  which  the  patient  gradually 
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gets  v/orse  and  the  chance  of  rehabilitation  or  cure  Is  very 
small. 


It  must  be  pointed  out  that  Section  9330,  supra, 
provides  that  a preference  shall  be  given  to  those  cases 
which  are  of  less  than  one  year’s  duration.  1‘herefore,  in 
order  for  the  rule  and  regulation,  quoted  in  your  re- 
quest, to  be  valid,  the  affliction  in  the  psychotic  case 
roust  be  of  less  than  one  year’s  duration.  If  such  case  is 
of  more  than  one  year’s  duration  and  an  application  is  made 
by  a person  suffering  from  senile  dementia  who  has  been 
afflicted  for  less  than  one  year,  then  the  latter  must  be 
admitted  in  preference  to  the  former. 

Therefore,  we  believe  that  the  rule  set  forth  in 
jour  request  that  psychotic  casss  shall  be  given  preference 
over  persons  suffering  from  senile  dementia,  is  a proper 
and  valid  exercise  of  the  powers  of  the  Board  of  Managers 
of  State  Eleemosynary  Institutions. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  Department 
that  the  Board  of  Managers  of  the  State  Eleemosynary  Insti- 
tutions may  by  rule  and  regulation  provide  that  where  accom- 
modations are  limited  that  preference  may  bo  given  to 
psychotic  cases  of  less  than  one  year’s  duration  over  patients 
suffering  fro  ± senile  dementia  of  loss  than  one  year’s  dura- 
tion, because  the  intent  and  purpose  for  which  our  state  insti- 
tutions were  established  was  for  the  cure  or  rehabilitation  of 
the  same  rather  than  as  a place  of  confinement. 


Respectfully  submitted. 


ARTHUR  O'KEEFE 

Assistant  Attorney-General 


APPROVED i 


VANE  0.  THuRLO 


ELEEMOSYNARY  State  Superintendent  has  no  authority 

INSTITUTIONS  - to  act  as  agent  or  representative  for 

a patient  in  the  signing  of  checks 
or  transaction  of  private  business 
matters. 


Deoember  19,  1941 


Mr.  Ira  A,  Jones, 

President 

Board  of  Managers 

State  Eleemosynary  Institutions 

Jefferson  City,  Missouri 


Dear  Sir* 


We  are;  in  reoeipt  of  your  letter  of  December  11, 

1941,  wherein  you  request  an  opinion  from  this  Department 
on  the  following  statement  of  facta: 


"Would  you  give  me  an  interpretation  or 
would  you  ask  the  / t to rney- General  for  an 
opinion  on  the  following  question  that  has 
come  to  my  attention. 


"Occasionally  a patient  will  have  a small 
amount  of  money  due  him  on  an  insurance 
policy,  and  the  Insurance  Company  will 
forward  this  amount  in  the  form  of  a 
check  to  the  patient.  Very  often  in 
these  cases,  we  feel  that  the  patient 
is  mentally  Incompetent  to  endorse  this 
check,  and  too,  some  patients  will  refuse 

to  endorse  their  check. 

/ 

"On  what  authority  can  the  Superintendent 
endorse  and  cash  these  checks  and  place 
them  to  the  credit  of  the  patient?  Is 
there  a law  in  Missouri  that  authorizes 
the  Superintendent  of  a Mental  Hospital 
to  collect  funds  which  are  due  mentally 
incompetent  patients,  especially  if  the 
patient  does  not  have  a legal  guardian? 

"These  questions  have  been  raised  by 
Insurance  Companies  insisting  that  the 
Superintendent  receive  and  receipt  checks. 
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and  state  that  the  family  or  relatives 
of  these  patients  do  not  feel  there  la 
sufficient  money  rebated  to  pay  for  the 
expense  of  having  a guardian  appointed. 

mA  Probate  Court  and  a Lawyer  representing 
a patient’s  family  as  executor  of  a will, 
asks  that  1 receive  and  receipt  a check 
for  a mentally  incompetent  patient  in  my 
Hospital,  in  order  that  an  estate  may  be 
settled.  In  this  case  there  has  been  no 
guardian  appointed.  I refused  to  accept 
this  check  on  the  grounds  that  I do  not 
feel  that  being  a Superintendent , makes 
me  a legal  guardian  for  patients  under 
my  care,  nor  do  I feel  that  1 can  act 
as  an  Agent  for  this  mentally  incompetent 
patient,  in  signing  papers  in  the  pro- 
cedure of  settling  up  this  estate.” 


Section  9278  H.  S.  Missouri,  1939,  provides,  as 
follows  t 


"The  person  appointed  as  superintendent 
of  each  of  the  several  eleemosynary 
institutions  herein  named  shall  have 
complete  charge,  control  and  management 
of  the  entire  institution  with  special 
attention  to  the  health  and  sanitation  of 
the  respective  institution  over  which  he 
has  been  appointed  as  manager,  and  shall 
devote  his  entire  time  thereto,  and  shall 
receive,  unless  otherwise  provided  for, 
the  sum  of  ^3, 600. 00  per  annum,  to  be 
paid  monthly,  together  with  all  necessary 
and  actual  traveling  expenses.  The 
superintendent  of  the  Missouri  state 
school  shall  receive  the  sum  of  |3,600.00 
per  annum,  to  be  paid  in  monthly  install- 
ments, together  with  all  necessary  and 
actual  traveling  expenses.” 
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It  will  be  noted  from  a reading  of  tills  Section  that 
it  provides  that  the  superintendent  shall  have  complete 
charge,  control  and  management  of  the  entire  institution 
with  special  attention  to  the  health  and  sanitation 
of  the  respective  institution  over  which  he  has  been 
appointed  manager* 

Section  9300  R.  S,  Missouri,  1939,  provides s 


"All  moneys  received  by  any  institution 
for  the  support  of  patients  therein, 
from'  whatever  source  received,  shall  be 
paid  into  the  state  treasury,  and  shall 
be  placed  to  the  credit  of  the  fund  for 
the  support  of  the  eleemosynary  insti- 
tutions . " 


This  latter  Section  provides  that  all  mpneys  received  for 
the  support  of  patients  therein,  from  whatever  source, 
shall  be  turned  over  to  the  State  Treasurer.  Of  course, 
it  will  be  particularly  noted  that  this  Section  has 
reference  only  to  the  money  for  the  support  of  the  patient 
and  we  do  not  think  has  application  to  petty  funds  that 
might  be  placed  in  the  hands  of  the  superintendent  for 
the  private  use  of  any  particular  patient.  However,  we 
do  not  find  any  section  which  directly,  or  by  inference, 
clothes  the  superintendent,  or  any  other  person  connected 
with  an  eleemosynary  institution,;;  with  authority  to  trans- 
act private  business  matters  for/  and  on  behalf  of,  any 
of  the  patients  of  the  institution,.  In  absence  of  any 
statutory  authority,  it  is  our  opinion  that  whenever 
there  are  funds  due  any  particular  patient,  that  a 
court  of  competent  jurisdiction  in  the  county  from  which 
said  patient  is  a resident  should  appoint  some  suitable 
person  as  guardian  for  the  patient,  with  power  to  re- 
ceive the  funds  and  make  the  necessary  endorsements  on 
cheeks  and  sign  the  necessary  papers,. 
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CONCLUSION 


In  conclusion  it  is  the  opinion  of  this  Department 
that  in  the  absence  of  a statute  giving  the  superintendent 
or  other  person  connected  with  an  eleemosynary  institution 
direct,  or  implied,  authority  to  act  in  behalf  of  a patient 
incarcerated  in  an  eleemosynary  institution,  such  superin- 
tendent  shall  not  have  authority  to  act  in  the  capacity 
of  agent  or  representative  for  any  patient* 


Respectfully  -submitted 


B.,  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED! 


VANE  C.  THURLG 

(Acting)  Attorney  General 
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Honorable  John  A,  Johnson 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 

Dear  Sirs 

We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  December  29,  1941, 
which  is  as  follows* 

"I  respectfully  request  your  opinion 
on  the  following  facts : 

"The  Honorable  Paul  Chitwood,  the  former 
Prosecuting  Attorney  of  Reynolds  County, 
Missouri,  during  the  month  of  August, 

1941,  accepted  employment  with  the 
Federal  Government.  He  was  absent  from 
his  office  at  least  ten  days  prior  to 
August  31,  1941,  and  he  submitted  his 
resignation  to  Governor  Donnell  as 
Prosecuting  Attorney  of  Reynolds  Coun- 
ty, to  become  effective  on  August  31, 

1941.  No  one' was  acting  as  Prosecuting 
Attorney  or  discharging  the  duties  of 
Prosecuting  Attorney  of  Reynolds  Coun- 
ty until  October  1,  1941,  when  Judge 
•Edward  T.  F.versole,  Judge  of  the  Twenty- 
first  Judicial  Circuit  of  Missouri  and 
Judge  of  the  Circuit  Court  of  Reynolds 
County,  Missouri,  acting  upon  the  request 
and  Information  of  the  Sheriff  of  Reynolds 
County,  Missouri,  and  various  other  citi- 
zens, took  cognizance  of  the  fact  that 
the  office  of  Prosecuting  Attorney  of  that 
county  had  in  fact  been  vacant  for  more 
than  thirty  days* 

"Judge  F.versole,  by  order  of  court,  ap- 
pointed me  Prosecuting  Attorney  of  that 
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county.  A certified  copy  of  that  order 
is  here  attached.  I took  the -oath  of 
Office,  and  entered  upon  the  duties  of 
Prosecuting  Attorney  on  October  1,  1941, 
and  am  at  the  present  time  discharging 
the  dut i g s of  that  office.  I acted  as 
Prosecuting  Attorney  during  the  regular 
November  Term  of  the  Circuit  Court  of 
Reynolds  County,  Missouri,  and  there  are 
now  pending  four  prosecutions  In  justice 
of  the  peace  courts  in  that  county  as 
well  as  several  criminal  cases  set  for 
an  adjourned  term  of  the  Circuit  Court 
to  be  held  upon  January  6,  1942.  I am 
still  discharging  the  duties  of  Prose- 
cuting Attorney  of  Reynolds  County,  Mis- 
souri, to  the  best  of  my  ability. 

"On  December  15,  1941,  Governor  Donnell 
appointed  Mr.  John  H.  Chitwood,  a Republi 
can  lawyer  of  Reynolds  County,  Missouri, 
as  Prosecuting  Attorney  to  fill  the 
vacancy  created  by  the  resignation  of 
Paul  Chitwood,  Gn  December  22,  1941, 

Mr,  Chitwood  presented  his  commission, 
and  also  presented  a claim  for  the 
salary  of  Prosecuting  Attorney  from 
December  15  to  and  Including  December  31, 
1941, 

MI  respectfully  submit  the  following 
questions  upon  the  above  statement  of 
•facts: 

nl.  As  between  Mr,  Chitwood  and  my- 
self, who  is  entitled  to  discharge  the 
duties  of  the  office  and  receive  the 
salary  of  said  office  pending  the  de- 
cision of  the  Supreme  Court  of  Missouri 
as  to  the  person  entitled  to  the  office 
of  Prosecuting  Attorney  of  Reynolds 
County,  Missouri? 

r,2.  Who  would  be  the  proper  person  to 
bring  an  action  to  determine  the  person 


December  30,  1941 


V 


Hon,  John  A,  Johnson  -3- 


entitled  to  the  office  of1  Prosecuting 
Attorney  of  Reynolds  County,  Missouri?” 

The  appointment  of  yourself  as  Prosecuting  Attorney 
of  Reynolds  County  by  the  circuit  Judge  was  made  under  au- 
thority of  Section  12949,  R.  S.  Missouri  1939,  which  pro- 
vides as  follows* 

"If  he  be  sick  or  absent,  such  court 
shall  appoint  some  person  to  discharge 
the  duties  of  the  office  until  the 
proper  officer  resume  the  discharge 
of  his  duties," 

The  fee  oh  salary  to  you  for  the  time  of  your  appoint- 
ment is  governed  by  Section  12950,  R.  S,  Missouri  1939,  which 
provides  as  follows: 

"The  person  thus  appointed  shall  pos- 
sess the  same  power  and  receive  the 
same  fees  as  the  proper  officer  would 
If  he  were  present." 

The  appointment  under  the  above  two  sections  is  merely 
a temporary  qp pointment  and  the  appointment  was  not  made  for 
a period  such  as  an  appointment  made  by  the  Governor  in  case 
of  a vacancy.  The  appointment  was  merely  made  by  the  circuit 
Judge  until  the  Governor  could  act  in  the  case  of  a vacancy. 
That  it  was  only  a temporary  appointment  and  not  for  the  un- 
expired term  of  the  prosecuting  attorney  who  resigned  was 
held  in  the  case  of  State  v,  Duncan,  116  Mo,  288,  1*  c,  307, 

22  S*  W.  699,  where  the  court  said: 

"it  -a-  it  Moreover,  aside  from  statutory 
provisions,  there  exists  an  Inherent 
power  in  a court,  if  there  be  no  prose- 
cuting officer  in  attendance,  to  ap- 
point a temporary  representative  of 
the  state,  State  v.  Moxley,  102  Mo.- 
loc.  cit,  384,  and  cases  cited.  And 
the  fact  that  in  the  absence  of  the 
circuit  attorney,  the  trial  court 
permitted  another  to  represent  him, 
was  tantamount  to  an  appointment." 

Under  the  opinion  above witten  by  Sherwood,  Judge,  the  court 
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specifically  said  that  the  lower  court  had  the  inherent 
power  to  appoint  a temporary  representative  of  the  state. 

The  purpose  of  the  enactment  of  Section  12949, 
supra,  was  to  prevent  a vacancy  happening  such  as  under 
the  facts  stated  in  your  request  which  would  prevent  the 
enforcement  of  the  criminal  laws.  It  was  so  held  In  State 
v.  Moxley,  102  Mo.  374,  1.  c,  334,  where  the  court  said: 

"This  section  evidently  refers  to  both 
. the  preceding  sections.  Under  It  the 
attorney  appointed  by  the  court  to 
prosecute  in  the  place  of  an  absent, 
sick  or  disqualified  officer  has  the 
same  power  to  draw  and  to  sign  bills 
of  Indictment  as  the  regular  official. 

If  this  be  not  true  then  It  must  be 
confessed  that  there  is  a very  lame 
place  In  our  criminal  practice. 

"If  the  contention  of  defendant’s 
counsel  Is  to  prevail,  then, ^If  a 
prosecuting  attorney  should  be  for 
any  reason  disqualified,  all  the 
wheels  of  criminal  justice  would 
be  brought  to  a standstill  for  the 
reason  that  there  would  be  no  vacancy 
In  the  office  that  the  governor  could 
fill,  and  'no  power  in  the  court  to 
make  a temporary  appointee  who  could 
in  all  things  discharge  the  duties 
.pertaining  to  the  office  in  question. 

The  law  ddes  not  Intend  any  such 
absurdity,!  and  will  not  permit  such 
a failure  of  justice.  And  aside  from 
statutory  ’provisions,  such  as  those 
quoted,  tlie  power  thus  to  appoint  a 
temporary  representative  of  the  state, 
one  armed  with  full  authority  to  dis- 
charge In  full  the  office  he  tempo- 
rarily fills,  is  of  necessity  an 
inherent  power  In  courts  of  justice.* 

The  authorities  abundantly  sustain 
this  view.  White  v,- Polk  County,  17 
Iowa,  414;  State  v.  Bass,  12  La. -Ann. 
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862}  Dukes  v.  State,  11  Ind,  557}  State 
v«  Johnson,  12  Tex.  231}  1 Bishop  Grim, 

Proe,,  sec.  280." 

Also,  that  such  an  appointment  is  only  a temporary 
vacancy  was  held  in  the  case  of  State  v.  Bobbitt,  270  S*  W* 
378,  paragraph  9,  where  the  court  said: 

"The  last  assignment  of  error  in  the 
motion  for  new  trial  is  the  action  of 
the  court  In  appointing  Don  S.  Lamm 
to  act  as  prosecuting  attorney  to  con- 
duct the  prosecution.  Mr.  Lamm  had 
been  prosecuting  attorney  and  had  signed 
the  information.  The  order  appointing 
him  as  special  prosecutor  recited  that 
the  prosecuting  attorney  had  resigned, 
and  that  the  county  was  at  that  time 
without  a prosecuting  attorney,  and 
that  Mr.  Lamm  was  appointed  for  that 
reason.  It  Is  said  that  nature  abhors 
a vacuum.  Likewise,  vacancies  in  pub- 
lic office  are  not  usually  permitted 
to  exist  for  a long  time}  but  this  ap- 
pears to  be  an  Instance  of  at  least  a 
temporary  vacancy.  The  statute  ap- 
parently does  not  cover  the  exact 
situation.  Sections  743  and  744,  R. 

S.  1919,  provide  for  the  appointment 
of  some  person  to  perform  the  duties 
of  such  office,  if  the  prosecuting  at- 
torney is  sick  or  absent,  with  full 
power  In  such  person  to  perform  the 
duties  of  said  office  and  collect  the 
fees  thereof. 

n^he  power  of  the  court  to  appoint 
some  person  to  discharge  the  duties 
of  the  prosecuting  attorney,-  in  the 
event  of  a vacancy  in  such  office, 
does  not  depend  upon  statutory  pro- 
visions, but  is  inherent  In  courts 
of  justice.  State  v.  Moxley,  102  Mo. 

374,  loc.  cit.  384,  14  S*  W.-  969,  15 
S.  W.  556}  State  v.  Duncan,  116  Mo.- 
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288,  loc.  clt,  307,  22  S,  W.  699,  In 
the  absence  of  express  statutory  pro- 
visions, the  court  committed  no  error 
In  making  such  appointment  and  in  per- 
mitting Mr.  Lamm  to  conduct  the  prose- 
cution of  the  ease," 

An  appointment  In  case  of  a vacancy  for  the  full 
unexpired  term  of  the  office  of  prosecuting  attorney  must 
be  made  by  the  Governor  In  accordance  with  Section  12989, 

R,  S,  Missouri  1939,  which  provides  as  follows: 

nIf  any  vacancy  shall  happen  from  any 
cause  in  the  office  of  the  attorney- 
general,  circuit  attorney,  prosecuting 
attorney  or  assistant  prosecuting  at- 
torney, the  governor,  upon  being  satis- 
fied that  such  vacancy  exists,  shall 
appoint  some  competent  person  to  fill 
the  same  until  the  next  regular  elec- 
tion for  attorney-general,  prosecuting 
attorney  or  assistant  prosecuting  at- 
torney, as  the  case  may  be.” 

Under  this  section  it  Is  mandatory  that  the  Governor  make 
the  appointment.  I am  presuming  that  since  you  state  in 
your  request  that  John  H*  Chitwood  was  appointed  by  Governor 
Donnell  on  December  15,‘  1941,  and  that  John  H.  Chitwood  pre- 
sented his  commission  and  also  presented  a claim  for  salary 
that  he  has  taken  the  oath  as  prescribed  in  Section  6,  Article 
XIV  of  the  Constitution  of  Missouri. 

Therefore,  in  answer  to  your  first  question  It  Is  the 
opinion  of  this  office  that  Mr.  John  H»  Chitwood  is  the  law- 
ful Prosecuting  Attorney  of  Reynolds  County,  Missouri. 

As  to  your  second  question,  this  matter  can  either 
be  tested  by  your  filing  a quo  warranto  proceeding  against 
John  H,  Chitwood,  who  we  hold  is  the  lawful  prosecuting  at- 
torney, or  It  may  be  filed  by  Mr.  John  H.  Chitwood  against 
you  as  an  usurper  of  the  office. 

Respectfully  submitted 


APPROVED: 

W.  J.  BURKE 

Assistant  Attorney  General 


VANE  6.  THURLO  ’ 

(Acting)  Attorney  General  WJBsDA 


OFFICERS:  A person  can  hold  the  office  of  deputy  sneriix 

DEPUTY  SHERIFFS:  and  constable  at  the  same  time. 
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Mr.  Fred  Keller,  Sheriff 
Andrew  County 
Savannah,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  January  13,  1941,  which  reads  as  follows; 

"On  January  first  I took  my  oath  of 
office  as  sheriff  of  Andrew  County, 

Missouri,  In  picking  my  deputies, 

I had  considered  appointing  the 
constable  of  Nodaway  township.  How- 
ever, the  question  has  arisen,  as  to 
whether  a duly  qualified  constable 
could  le  ally  serve  as  deputy  sheriff. 

"I  would  appreciate  It  very  much  If 
you  would  send  me  your  opinion  in 
the  above  question  within  the  next 
few  days . " 

A deputy  sheriff  Is  not  a state  officer  but  falls 
under  the  class  of  county  officers.  It  was  so  held  In 
State  ex  rel.  Walker,  Attorney  General,  v.  Bus,  135  Mo. 

325,  1*  C.  33V; 

."A  deputy  sheriff  is  not,  in  our 
opinion,  a state  officer  within  the 
Intent  and  meaning  of  said  section 
of  the  constitution.  In  this  ssetion 
the  officers  are  clearly  classified 
by  territorial  jurisdiction  and  a 
sheriff  falls  under  the  class  of 
county  officers." 


In  a careful  research  we  fail  to  find  any  statute 
or  any  section  under  the  Constitution  which  prohibits  a 
pmon  fro  holding  tve  eiiittty  offices,  The  Constitution 
dote  prohibit  a elate  effleer  bolding  an  office  under  the 
United  States  as  It  eppeare  In  Section  4,  Article  XIV  of 
the  Constitution  of  XIaeourl*  The  Constitution  of  Mis- 
etrnri  also  prohibits,  in  counties  or  cities  having  more 
than  two  hundred  thousand  (200,000)  Inhabitants,  the  hold- 
ing, by  anyone,  of  a state  office  and  an  office  in  any 
county,  city  or  other  municipality.  This  is  set  out  In 
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Section  10,  Article  IX  of  the  Constitution  of  Missouri* 

Since  there  is  no  constitutional  prohibition  un- 
der the  Constitution  or  the  statutes  preventing  a person 
from  holding  two  county  offices,  we  must  refer  to  the 
common  law.  In  the  case  of  State  ex  rel.  Walker,  Attorney 
General,  v.  Bus,  supra,  which  was  passed  upon  by  the 
Supreme  Court  of  this  state  June  30,  1896,  and  which  has 
not  been  overruled  in  any  manner,  it  was  held  that  under 
the  common  law  the  question  as  to  whether  or  not  a person 
could  hold  two  county  offices  should  depend  upon  whether 
or  not  the  two  offices  were  incompatible*  This  case  held 
that  a deputy  sheriff  of  the  City  of  St,  Louis  could  also 
hold  the  position  of  school  director  in  the  City  of  St, 
Louis • 


The  case  of  State  ex  rel.  Walker,  Attorney  General, 
v.  Bus,  supra,  was  followed  in  the  case  of  State  ex  rel, 
Langford  v.  Kansas  City,  261  S,  W,  115,  and  in  that  case 
the  court  held  that  the  office  of  a deputy  sheriff  was 
not  incompatible  with  the  office  of  city  clerk.  In  para- 
graph 1 the  court  said: 

"The  only  point  raised  by  appel- 
lants in  this  ease,  whleh  was  not 
decided  adversely  to  appellants* 
contention  in  the  Prior  Case,  is 
the  contention  that  relator’s  ap- 
pointment and  acceptance  of  the 
office  of  deputy  sheriff  on 
January  1,  1921,  and  his  discharge 
.of  the  duties  of  that  office  up  to 
the  time  of  trial,  was  incompatible 
with  the  office  of  clerk  of  the 
board  of  public  works.  The  evidence 
showed  that  the  duties  of  relator 
as  such  clerk  were  clerical,  and  the 
law  fixes  his  duties  as  deputy  sheriff 
as  being  to  attend  to  all  the  duties 
of  a sheriff.  In  support  of  appel- 
lants* contention  that  such  positions 
were  incompatible,  the  following  cases 
are  cited:  State  ex  rel,  v,  Walbrldge, 

153  Mo.  194,  54  S.  W.  447  f State  ex 
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rel,  v.  Draper,  46  Mo,.  355}  State  ex 
rel,  v.  Lusk,  48  Mo*  242.  And 
respondents  cite  as  holding  that  such 
offices  are  not  incompatible  with  each 
other,  State  ex  rel.  v.  ^His,  135  Mo. 

325,  36  S.  W.  636,  33  L.  R.  A,  616 
(court  en  banc)  and  Gracey  v.  St. 

Louis,  213  Mo.  395,  111  S,  W.  1159. 

In  that  case  the  court,  at  page  116,  said: 

"In  State  ex  rel.  v.  Bus,  135  Mo. 

325,  36  S.  W,  636,  33  L.  R.  A.  616, 
before  the  court,  en  banc,  the 
question  was  most  elaborately  con- 
sidered, MaoFarlane,  J.,  rendered 
the  opinion,  and  it  was  held  that 
the  office  of  deputy  sheriff  and 
school  director  were  neither  In- 
compatible at  common  law  nor  -pro- 
hibited by  the  Constitution,  and 
that  the  teat  wa3,  not  the  physical 
inability  of  one  person  to  discharge 
the  duties  of  both  offices  at  the 
same  time,  but  some  conflict  In  the 
duties  required  of  the  officers. 

The  court  said,  at  page  338  of  135 
Mo.  (36  S.  W.  639):' 

•’"The  remaining  Inquiry  Is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  director 
are  so  inconsistent  and  incompatible 
as  to  render  It  Improper  that 
respondent  should  hold  both  at  the 
same  time.  At  common  law  the  only 
limit  to  the  number  of  offices  one 
person  might  hold  was  that  they  should 
be  compatible  and  consistent.  The  in- 
compatibility does  not  consist  in  a 
physical  Inability  of  one  person  to 
discharge  the  duties  of  the  two  offices. 
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"but  there  must  be  some  Inconsistency 
in  the  functions  of  the  two--some 
conflict  in  the  duties  required  of 
the  officers,  as  where  one  has  some 
supervision  of  the  other,  is  required 
to  deal  with,  control,  or  assist  him." 

Also,  in  the  case  of  State  ex  rel.  v*  Lusk,  48 
Mo.  242,  the  Supreme  Cfaurt  of  this  state  held  that  the 
office  of  the  clerk  of  the  circuit  court  was  not  in- 
compatible  with  that  of  the  clerk  of  the  county  court. 
This  case  was  a case  originating  in  the  Circuit  Court 
of  Cole  County,  Missouri*. 

Since  the  matter  set  out  in  your  r equest  must 
be  considered  according  to  the  common  law,  it  results 
.that  the  ruling  must  be  mad©  in  accordance  with  the 
facts  in  each  separate  case.  Therefore,  the  question 
in  your  request  is  whether  or  not  the  duties  of  a deputy 
sheriff  are  incompatible  with  the  duties  of  a constable. 
There  is  ho  question  but  that  a deputy  '‘sheriff’ s duties 
and  the  duties  of  a constable  are  in  common.  A deputy 
sheriff  can  perform  moat  of  the  duties  that  are  performed 
by  the  constable  and  a constable  can  perform  most  of  the 
duties  performed  by  a deputy  sheriff * Their  duties  are 
not  antagonistic  and  in  no  way  a!re  their  duties  incon- 
sistent. 


CONCLUSION 

In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  since  the  duties  of  a 
deputy  sheriff  and  the  duties  of  a constable  are  not 
incompatible  and  are  not  inconsistent,  a person  can 
hold  the  office  of  deputy  sheriff  and  constable  at  the 
same  time. 

Respectfully  submitted 

APPROVED! 

W.  J.  BURKE 

Assistant  Attorney  General 

COVEtii  R.  HEWITT 
(Acting)  Attorney  General 
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PROSECUTING  ATTORNEY:  Assistant  prosecuting  attorney  should 
“ ' not  represent  a defendant  in  a trial. 

Tlie  determination  of  the  matter  should 
he  left  to  the  trial  court. 


February  5,  1941 


Mr.  B©n  F.  Kesterson 
Attorney  at  Baw 
Cunningham  Building 
Joplin,  Missouri 


Dear  Sin 


This  department  is  in  receipt  of  your  letter  of 
January  17th  wherein  you  make  the  following  request: 


”1  was  appointed  special  prosecuting 
attorney  to  prosecute  the  case  of  State 
of  Missouri  vs.  Delmar  Petty,  charged 
with  murdering  Eula  Gipson  on  the  22nd 
day  of  February,  1940.  This  was  one 
of  the  most  gruesome  murders  ever  com- 
mitted in  ithls  county.  The  case  w as 
tried  at  tjhe  September  term,  1940.. 

Mr.  Roy  Coyne  was  prosecuting  attorney 
at  that  time.  The  defendant  was  represented 
by  Ralph  B^ird  and  Charles  Walden.  There 
was  a hung  jury.  The  case  is  coming  up 
at  this  January  term  for  trial. 

Since  the  trial  of  this  case,  Mr.  Ralph 
Baird  has  been  elected  prosecuting  attor^ 
ney  and  has  appointed  Mr.  Charles  Walden 
his  chief  assistant  prosecuting  attorney. 

Mr.  Baird  has  disqualified  himself  as 
prosecutor  in  this  case  by  reason  of  having 
defended  the  defendant  in  the  first  trial. 
Mr.  Walden,  his  chief  assistant  says  he  will 
continue  to  represent  the  defendant  while 
holding  the  office  of  assistant  prosecuting 
i attorney.  I do  not  wish  to  do  anything 
that  is  not  perfectly  fair  and  ethical  in 
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this  case  but  I do  not  believe  it  fair  to 
the  State  to  have  the  assistant  prosecuting 
attorney  represent  the  defendant*  As 
special  prosecuting  attorney  in  this  case, 

I would  appreciate  your  opinion  on  the 
question.  Gan  Mr.  Walden  continue  to 
hold  his  office  of  assistant  prosecuting 
attorney  and  still  represent  the  defendant 
as  his  attorney? 

A searching  of  the  statute  does  not  reveal  that  the 
precise  question  which  you  present  is  prohibited  or 
sanctioned  by  any  statute.  However,  there  are  a number 
of  statutes  which  have  an  indirect  bearing  on  Mr.  Walden’s 
position  in  defending  the  person  mentioned  in  your  letter. 
Section  11355  R.  S.  Mo.  1929  prohibits  any  licensed  attor- 
ney, who  is  a co-partner  with  a prosecuting:  attorney  or 
assistant  prosecuting  attorney,  from  appearing  and  defend- 
ing in  the  courts.  Section  11338  contains  the  proviso 
"that  he  shall  not  be  disqualified  from  defending  in  any 
case,  civil  or  ciminal,  except  those  In  which  he  shall 
have  acted  as  assistant  prosecuting  attorney."  However, 
the  above  proviso  relates  to  the  power  of  a prosecuting 
attorney  in  any  county  In  the  state  not  specifically 
designated  by  certain  population.  We  assume  that  the 
prosecuting  attorney  of  Jasper  Comity  is  entitled  to 
appoint  an  assistant  under  Section  11339. 

Section  3648  does  not  refer  to  a prosecuting  attor- 
ney, but  prohibits  a circuit  judge  when  he  shall  have 
been  counsel  in  a cause  from  hearing  a case.  We  cite 
you  to  the  above  mentioned  statutes  for  their  probative 
effect,  and  as  stated  in  the  beginning  they  do  not  prohibit 
Mr.  Walden  from  assisting  in  the  defense,  but  can  be  used 
in  arriving  at  a conclusion  whether  there  is  any  c nflict 
in  Mr.  ?ialden’s  different  positions.  7 C.  J.  S.  page 
960  bears  on  the  questions 


"Any  transaction  by  which  an  attorney 
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has  taken  a position,  or  acquired 
an  interest,  antagonistic  to  that 
of  hie  client  will  be  closely  scrut- 
inized by  the  courts?  and  may  In  many 
instances  be  avoided  or  Invalidated 
irrespective  of  Its  merits,  fairness, 
or  good  faith  or  whether  or  not  it 
Is  in  fact  Injurious  to  the  client; 
and  even  where  the  existence  of  good 
faith  and  lack  of  injury  to  the  client, 
or  other  facts,  will  exonerate  him 
it  Is  always  Incumbent  upon  the  attorney 
to  show  such  facts  to  the  satisfaction 
of  the  court.” 


We  think  that  the  cannon  of  ethics  relating  to  the 
legal  profession  in  Special  Rule  6 entitled  Adverse  Influ- 
ence and  Conflicting  Interests  should  be  considered  in 
so  far  as  ethics  of  the  profession  may  enter  the  question* 

•4 

"It  is  the  duty  of  a lawyer  at  the  time 
of  retainer  to  disclose  to  the  client 
all  the  circumstances  of  his  relations 
to  the  parties,  and  any  interest  in  or 
connection  with  the  controversy,  which 
might  influence  the  client  in  the  selec- 
tion of  counsel. 

It  iis  unprofessional  to  represent  con- 
flicting interests,  except  by  express 
consent  of  all  concerned  given  after  ci 
full  disclosure  of  the  facts.  Within 
the  meaning  of  this  section,  a lawyer 
represents'  conflicting  interests,  when, 
in  behalf  of  one  client,  it  is  his  duty 
to  contend  for  that  which  duty  to  another 
client  requires  him  to  oppose. 

The  obligation  to  represent  the  client 
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with  undivided  fidelity  and  not  to 
divulge  his  secrets  or  confidences 
forbids  also  the  subsequent  accept- 
ance of  retainers  or  employment  from 
others  in  matters  adversely  affecting 
any  interests  of  the  client  with 
respect  to  which  confidence  has  been 
reposed .w 


In  view  of  the  facts  and  the  situation  which  you  have 
presented, we  think  Mr.  Walden’s  position  In  the  matter 
should  be  determined  by  the  trial  court. 


Respectfully  submitted. 


OLLIVER  W.  NbLEN 
Assistant  Attorney  General 


APPROVED! 


COVELL  R.  HEWITT 
(Acting)  Attorney  General 
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CONSERVATION:  Section  39  of  the  Wildlife  Code  is  not  violative  of 

the  "commerce  clause"  of  the  Federal  Constitution. 


February  11,  1941 

y 


Honorable  H.  A.  Kelso 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 


Pear  Slrt 


We  are  In  receipt  of  your  letter  of  recent 
date  wherein  you  state  aa  follows t 

"The  following  facts  occurred  in 
this  county  and  since  we  are 
rather  close  to  Arkansas,  Kansas 
and  Oklahoma  they  may  occur  again 
and  I would  like  to  have  your 
opinion  on  what  the  law  is  as  to 
this  matter, 

HThe  local  Conservation  Agent  found, 
a man  in  this  county  with  about 
270  pieces  of  fur.  The  fellow  was 
driving  an  Oklahoma  pick-up  truck 
and  had  no  hunting  licenses  or 
dealers  licenses  of  any  kind.  He 
gave  the  explanation  that  he  was 
a resident  of  Oklahoma,  said  that 
he  bought  the  furs  there  and  was 
transporting  them  to  Fort  Seott, 

Kansas  through  Missouri,  The  Con- 
servation Agent  signed  an  affidavit 
for  his  arrest  and  I filed  an  infor- 
mation charging  him  with  illegal 
possession  and  transportation  under 
section  59  of  the  Wildlife  and 
Forestry  Code, 
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"Trial  of  the  defendant  was  had 
before  a local  Justice  of  the  peace, 
a lawyer,  who  believe  it  or  not, 
released  the  defendant  on  the 
grounds  that  the  section  of  the 
statutes  was  unconstitutional  being 
in  violation  of  the  inter-state 
clause  of  the  Federal  constitution. 
The  Conservation  Agent  and  1 would 
like  to  know  whether  the  defendant 
violated  section  39  of  the  Wild  Life 
and  Forestry  Code  and  whether  or  not 
the  said  section  is  violative  of  the 
Federal  Constitution*'’ 


Section  39  of  the  Y/ildlife  and  Forestry  Code 
(1941  revision), to  which  you  refer,  provides  in  part  as 
follows* 


"Sec.  39.  Subject  to  the  provisions 
of  these  regulations  and  to  any 
changes  officially  promulgated  by 
the  Commission,  and  to  any  statutes 
appertaining  thereto,  permits  may  be 
obtained  by  non-residents  and  aliens 
as  evidences  of  granted  and  revocable 
privileges  to  pursue,  take,  transport, 
ship,  buy,'  sell,  store,  use  or  possess 
certain  wildlife,  upon  the  payment  of 
fees  hereinafter  stipulated;  provided 
that  such  fees  shall  be  the  minimum 
and  shall  be  increased  to  the  amount 
of  the  fee  for  similar  privileges  re- 
quired of  non-residents  by  the  appli- 
cant's home  state;  and  further  pro- 
vided, that  the  domicile  of  the  prin- 
cipal, and  not  of  his  agent,  shall 
govern  the  type  of  perinit  required 
of  any  dealer  or  dealer’s  agent* 

•iS*  *vS*  -rt’  *>c  ->S*  -?$•  \<r  *)r  >r 

"(d)  Non-resident  State-wide  Fur- 
buyer’s  Permit  $150,00-- To  possess, 
buy,  store,  transport  and  ship  the 
products  of  fur-bearing  animals,  as 
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defined  herein,  throughout  the  state, 
at  no  time  other  than  during  the 
prescribed  buying  season,  upon  the 
payment  of  a non-resident  fur-buyer’s 
permit  fee  of  one  hundred  and  fifty 
dollars  (£150.00). 

le)  Limited  Mon-resident  Fur-buyer’s 
Permit  £25.00— 'i’o  buy,  possess,  trans- 
port and  ship  the  products  of  fur- 
bearing animals  from  authorized  resi- 
dent fur-buyers  or  fur-dealers,  upon 
the  payment  of  a limited  non-resident 
fur-buyer’s  permit  fee  of  twenty-five 
dollars  (£25*00) j provided  that  such 
limited  non-resident  fur-buyer  shall 
be  exempt  from  such  fee  when  all 
purchases  made  by  him  in  this  State 
are  direct  from  an  authorized  resident 
fur-dealer  who*  within  twenty-four 
(24)  hours,  certifies  to  the  Commission 
each  sale  of  a specified  number  and 
kind  of  furs  to  such  limited  non-resident 
fur-buyer .” 


You  inquire  whether  the  above  section  is  violative  of  the 
'Interstate  commerce  cl'ause" of  the  Federal  Constitution. 

A rather  detailed  discussion  of  this  question 
is  found  in  92  A.  L.  R.  1267,  wherein  it  is  said: 


"On  the  theory  that  wild  game  belongs 
to  the  state  in  its  sovereign  capacity 
in  trust  for  the  whole  public,  and 
that  any  right  of  property  acquired 
^herein  by  capture  and  possession  is 
a qualified  right  only,  and  subject 
to  all  reasonable  limitations  imposed 
for  the  protection  and  preservation 
of  such  game,  it  is  generally  held 
that  statutes  or  regulations  regard- 
ing the  possession,  transportation, 
or  sale  within  the  state  of  fish  or 
game  taken  outside  of  the  state  are 
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a valid  exercise  of  the  police 
power,  and  not  -unconstitutional 
as  an  interference  with  foreign 
or  interstate  commerce.” 


Among  the  cases  cited  to  support  the  above  prop- 
osition are  State  v.  Randolph,  1 Mo.  App.  15,  and  State  v« 
Judy,  7 Mo.  App.  524. 

The  court  in  the  former  case  said  (1,  c.  17) s 


”It  is  urged  by  defendant  that,  in- 
asmuch as  it  appears  that  these 
prairie  chickens  were  imported  from 
Kansas,  there  can  be  no  conviction. 

But  the  act  in  question  makes  it  a 
penal  offense  to  have  prairie 
chickens  in  one*s  possession  from 
February  1st  to  August  16th,  in 
Missouri,  no  matter  where  tjie  birds 
were  caught.  ' It  is  insisted  that, 
if  this  be  the  meaning  of  the  act, 
it  is  in  violation  of  the  Constitu- 
tion of  the  United  States;  Congress 
alone  having  power  to  regulate  com- 
merce among'  the  several  States.  We 
see  nothing  unconstitutional  in  the 
act.  The  game  law  would  be  nugatory 
if,  during  the  prohibited  season, 
game  could  be  imported  from  the 
neighboring  States.-  It  would  be  im- 
possible to  show,  in  most  instances, 
where  the  game  was  caught*  The  State 
of  Missouri  has  as  much  right  to  pre- 
serve its  game  as  it  has  to  preserve 
the  health  of  its, citizens,  and  may 
prohibit  the  exhibition  for  sale, 
within  the  State,  of  provisions  out 
of  season,  without  any  violation  of 
the  Constitution  of  the  United  States.- 
■So  far  as  we  know,  this  right  has 
never  been  disputed,  and  its  exer- 
cise by  the  absolute  prohibition  of 
the  having  in  possession,  or  sale,  of 
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game  within  the  State  limits,  dur- 
ing certain  periods  of  the  year, 
is  no  more  an  illegal  attempt  to 
regulate  commerce  between  the  States 
than  would  be  a city  ordinance  against 
selling  oysters  in  July.” 

And  in  the  latter  case  the  court  said  (1.  c. 

525)  t 


"It  is  claimed  that  the  law  violates 
provisions  of  the  Constitution  of  the 
United  States  and  of  this  State,  We 
do  not  think  so.  Defendant  is  not 
deprived  of  his  property  without  due 
process  of  law.  The  property  was 
acquired  with  knowledge  of  the  pro- 
visions of  the  act.  The  Legislature 
may.  In  some  cases,  pass  laws  which 
destroy  the  right  of  property.  The 
protection  of  game  Is  a ptfblic  ad- 
vantage, to  which  private  Interests 
may  be  made  to  yield  to  some  extent. 
The  Constitution  of  the  United  States 
does  not  expressly  prohibit  the 
passage  of  game-laws  by  the  several 
States,  nor  is  there  any  act  of 
Congress  professing  to  regulate  the 
traffic  between  the  States  In  game. 
The  State  of  Missouri  is  certainly 
free  to  pursue  its  own  policy  in  the 
matter  of  protecting  game,  and  by  so 
doing  violates  no  law  regulating  com- 
merce between  the  States*;  Phelps  v, 
Racey,  60  N.  Y.  10}  The  State  v, 
Randolph,  1 Mo.  App.  15.” 


Section  39,  supra,  requires  a license  to  be  pur 
chased  by  non-resident  fur-buyers  when  buying,  possessing 
transporting  and  shipping  the  products  of  furbearing 
animals.  Said  requirement  for  a license  under  the  author 
ity  of  many  decisions  Is  a valid  exercise  of  the  police 
power  and  is  not  unconstitutional  as  an  Interference  with 
foreign  or  interstate  commerce. 
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15  0.  J.  S.,  • Section  66,  page  386,  provides 
in  part  that* 


"According  to  some  of  the  earlier 
authorities,  after  fish  or  gam©, 
lawfully  caught,  captured,  or 
killed  have  been  delivered  to  an 
interstate  carrier  for  interstate 
transportation,  they  are  articles 
of  Interstate  commerce,  not  subject 
to  the  state  police  power}  and 
where  they  have  not  only  been  law- 
fully caught  or  killed  without  the 
state,  but  are  also  intended  to  be 
transported  to  a point  beyond  the 
state,  the  state  has  no  power  to 
interfere  with  their  transportation 
through  the  state  or  with  their 
being  temporarily  within  the  state 
for  some  lawful  purpose.'  However, 
in  view  of  a valid  federal- statute 
which,  by  prohibiting  the  shipment 
or  transportation  in  interstate 
commerce  of  game  killed  in  violation 
of  state  laws,  and  by  providing  that 
foreign  game,  when  transported  into 
any  state,  shall  be  subject  to  the 
laws  of  that  state,  enacted  in  the 
exercise  of  its  police  powers,  to 
the  same  extent  as  if  such  game  had 
been  produced  within  such  state,  has 
eliminated  all  questions  of  inter- 
state coxamerco  and  given  the  states 
entire  freedom  to  prohibit  the  im- 
portation of  game  into,  or  the  ex- 
portation out  of,  its  own  territory, 
as  well  as  power  to  prohibit  the 
possession  or  sale  of  Imported  game, 

if-  if-  if-  ii  if-  . " 


Seetion  101  of  the  Wildlife  and  Forestry  Code 
(1941  revision)  provides  in  part  as  follows: 
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"LEGALITY  OF  WILDLIFE  SPECIES 
TAKEN  IN  OTHER  STATES:  The  laws 

of  the  state  In  which  wildlife  is 
taken  shall  determine  the  legal- 
ity of  the  taking  and.  permitted 
possession  limits;  otherwise  when 
such  wildlife  is  transported  into 
Missouri,  the  regulations  of  the 
Commission  shall  Apply  as  soon  as 
such  wildlife  enters  this  state, 
except  however.  Interstate  ship- 
ments when  neither  the  point  of 
origin  or  point  of  destination  is 
in  Missouri;  provided  that  the 
burden  of  proof  shall  be  upon  the 
person  in  possession  of  such  ship- 
ments to  show  that  such  possession 
or  transportation  are  not  in  con- 
flict with  these  regulations.” 


Under  the  above  quoted  section  It  Is  not  sought 
to  require  a license -from  non-resident  fur-buyers  where 
engaged  In  Inter-state  shipments , but  persons  having  in 
possession  such  shipments  have  the  burden  of  showing  that 
same  are  properly  not  inter-state  shipments. 

In  the  case  presented  herein  undoubtedly  the 
parson  in  possession  of  the  furs  could  not  show  that  they 
were  engaged  in  inter-state  shipment  and,  hence.  It  was 
sought  to  apply  the  requirements  of  Section  39  to  said 
shipment. 

In  the  case  of  Cohen  v.-  Gould,  225  N.  W.  435, 
the  game  warden  of  Minnesota  seized  six  hundred  and  eighty 
muskrat  skins  which  were  purchased  at  Superior,  Wisconsin, 
and  shipped  to  Duluth,  Minnesota.  The  furs  were  in  two 
bags  and  bore  no  official  tag  or  seal  showing  the  legal- 
ity of  their  original  taking.  The  statute  of  Minnesota 
Imposed  upon  the  possessors  of  raw  skins  of  wild  animals 
the  burden  of  proof  that  the  animals  were  legally  killed 
in  or  without  the  state.  The  court  held  that  said  statute 
did  not  impose  a burden  on  inter-state  commerce  and  pointed 
out  that  if  the  defendants  would  have  accompanied  the  ship- 
ment with  an  invoice  showing  a lawful  sale  no  one  would 
have  questioned  the  shipment. 
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bhe  court  said  (1.  c.  436,  43.7): 


MSuch  police  measures  as  our  game 
laws  would  be  futile  indeed  if  they 
did  not  provide  measures  of  enforce- 
ment adequate  to  oppose  successfully 
the  devices  of  those  whose  interest 
it  is  to  violate  them.  We  take 
judicial  notice  that  much  business 
is  done  in  Minnesota  in  the  sale 
at  wholesale  and  retail  and  in  the 
manufacture  of  furs;  that  the  latter 
are  imported  in  large  quantities, 
not  only  from  adjoining  states,  but 
also  from  Canada;  and  that  law- 
abiding  fur  dealers  and  manufacturers 
do  not  seem  to  have  had  much  diffi- 
culty in  obeying  our  laws  and  the 
requirements  of  the  officials  charged 
with  the  enforcement  thereof.  In 
the  case  supposed  by  counsel,  of  a 
purchase  by  a Minnesota  dealer  of 
furs  confiscated  and  lawfully  sold 
by  authority  of  Manitoba,  no  Minne- 
sota official  would  question  the 
shipment  were  it  accompanied  by  an 
invoice  from  the  Manitoba  official 
showing  the  lawful  sale  by  him.  It 
is  no  objection  to  a police  measure 
that  It  imposes  upon  citizens  some 
but  not  an  unreasonable  burden  of 
taking  pains  to  see  that  the  law  Is 
obeyed  and  to  satisfy  the  officials 
charged  with  its  enforcement  that 
It  is  obeyed. 

"«■  # * ■»  Those  who  make  a busi- 

ness of  buying  and  shipping  furs  are 
not  so  Incompetent  in  their  trade 
as  to  be  unable  to  accompany  any 
package  of  furs  with  something  In  the 
way  of  Invoice  or  manifest  showing 
its  origin  and  history.” 


Hon.  H.  A.  Kelso 


-9- 


Peb . 11,  1941 


From  the  foregoing  we  are  of  the  opinion  that 
the  defendant  violated  Section  39  of  the  Wildlife  Code 
if  he  was  unable  to  prove  that  the  shipment  of  furs  was 
made  in  interstate  commerce,  and  we  are  further  of  the 
opinion  that  said  Section  39  is  not  violative  of  the 
"commerce  clause"  of  the  Federal  Constitution. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney-General 


APPROVED* 


COVELL  R.  IfEV/l'TT 
(Acting)  Attorney-General 
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ROADS  AND  BRIDGES:  Surplus  In  general,  county  road  fund  can  be 
COUNTY  COURT:  transferred  to  a special  road  district. 

County  court  has  no .authority  to  rent  road 
machinery  to  another  county,  but  if  they  do, 
rental  must  be  paid  into  the  county  treasury. 


June  3,  1941 


Honorable  John  H«  Keith 
Prosecuting  Attorney 
Iron  County 
Iron ton,  Missouri 


Dear  Sir: 


We  aro  in  receipt  of  your  request  for  an  opinion 
under  date  of  May  28,  1941,  which  reads  as  follows: 

"The  county  court  of  this.  Iron  County, 
leased  certain  road  machinery  owned  by 
Iron  County  to  Washington  County  and 
has  now  collected  the  money  due  for  the 
use  of  the  machinery,  and  Inquire  of  me 
If  this  money  could  be  (turned  over  to 
the  county  treasurer  and  placed  to  the 
credit  of  the  general  revenue  fund,  I 
find  no  statute  giving  the  county  court 
any  legal  right  to  lease  or  rent  road 
machinery  to  another  county,  but  in  as 
much  as  this  has  been  done,  I have  ad- 
vised the  court  that  In  my  judgment 
thi3  money  should  go  to  the  road  fund 
and  not  the  revenue  fund. 

"Second,  the  court  inquired  of  me  If 
it  could  transfer  funds  from  the 
county  road  fund  to  a special  road 
district  to  be  used  for  road  purposes 
in  the  special  road  district.  I gave 
the  court  my  opinion  It  could  not  do 
so* 

"Please  advise  me  on  each  of  the  above 
matters*" 

In  answer  to  the  first  paragraph  of  your  letter 
we  find  no  statute  giving  the  county  court  any  authority 
to  lease  road  machinery  to  another  county.  We  also  do 
not  find  any  section  of  the  statute  which  gives  any  im- 
plied authority  to  lease  road  machinery  to  another  county. 
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According  to  15  Corpus  Juris,  page  536,  par* 

220,  the  rule  of  law  is  set  out  as  follows* 

"The  control  and  management  of  all 
property,  real  and  personal,  for 
the  use  of  a county,  is  usually 
expressly  vested  by  statute  in  the 
county  board  or  county  court  of 
each  county,  and  in  such  control 
and  management  the  board  occupies 
a position  of  trust,  and  is  bound 
by  the  same  rules  of  fidelity  as 
a trustee  of  an  express  trust. 

Such  board  cannot,  however, 
authorize  the  use  of  county  prop- 
erty for  purposes  other  than  those 
provided  by  law,  as  declared  by 
statutes  in  effect  at  the  time, 
the  legislature  having  power,  on 
account  of  a county  being  but  a 
mere  agency  of  the  state,  to  con- 
trol the  use,  management,  and  dis- 
position of  county  property,  -except 
where  the  property  has  been  acquired 
by  a grant  limiting  its  use  to  cer- 
tain specified  purposes . -:«■  -:c- 

Also,  in  15  Corpus  Juris,  page  537,  par.  221, 
it  sets  out  the  rule  as' to  the  authority  of  renting  or 
leasing  county  property  as  follows*  r 

"In  accordance  with  the  general  rule 
heretofore  stated,  that  county  boards 
or  county  courts  have  no  powers  other 
than  those  conferred  expressly  or  by 
necessary  Implication,  such  courts 
or  hoards  have  no  power  to  rent  or  to 
lease  property  or  franchises  owned  by 
the  county,  in  the  absence  of  statu- 
tory authority  so  to  doj  and  where 
they  do  possess  statutory  authority,  it 
must  be  strictly  pursued,  or  the  lease 
will  not  he  binding,  * * -:<■  " 

Since  the  machinery  has  been  leased  and  the  money 
paid  by  Washington  County  to  Iron  County,-  the  question  Is 
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into  what  fund  the  money  must  be  placed. 

In  the  case  of  Johnson  v.  Deuser,  56  S.  W,  (2d) 
803,  the  court.  In  determining  as  to  the  receipt  of  sur- 
plus fees  concerning  which  there  was  no  express  legisla- 
tion on  the  subject,  in  paragraph  4 said: 

"Concededly,  there  has  been  no  express 
legM-ation  upon  the  subject.  However, 
if  such  surplus  fees  do  not  belong  to 
the  members  of  the  board  itself,  then 
they  belong  to  the  county,  and  there- 
fore would  be  payable  into  the  county 
treasury  by  those  In  whose  hands  they 
are,  as  in  the  case  of  other  persons 
chargeable  with  county  funds.  The 
general  statutes  are  broad  enough  to 
cover  that  contingency,  and  appellants 
do  not  contest  the  point  if  we  are  cor- 
rect in  holding  that  they  thems elves 
are  not  entitled  to  retain  the  sur- 
plus funds  remaining," 

*4 

In  the  above  case  the  court  merely  held  that  the 
excess  fees  should  be  paid  into  the  county  treasury. 

In  your  request  you  state  "I  have  advised  the 
court  that  In  my  judgment  this  money  should  go  to  the  road 
fund  and  not  the  revenue  fund*"  Since  there  is  no  statu- 
tory legislation  as  to  the  receipt  of  this  money  or  as  to 
which  fund  It  should  be  paid  Into,  we  are  compelled  to  base 
our  opinion  on  the  case  of  Johnson  v*  Denser,  56  5.  w,  (2d) 
803,  supra,  which  holds  that  the  money  3hould  be  paid  into 
the  county  treasury  and  does  not  designate  any  particular 
fund.  We  will  say  that  this  money  can  be  transferred  from 
the  county  treasury  to  the  road  fund  if  the  transfer  Is 
made  In  accordance  with  our  opinion  answering  your  second 
paragraph* 

In  reference  to  your  request  in  your  second 
paragraph,  we  are  submitting  the  following  authorities 
for  our  opinion  in  that  matter: 

Section  8526,  R*  S*  Missouri  1939,.  reads  as  fol- 
lows: 


"The  county  courts  in  the  several 
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counties  of  this  state,  having  a 
population  of  less  than  two  hun- 
dred and  fifty  thousand  inhab- 
itants, at  the  May  term  thereof  in 
each  year,  shall  levy  upon  all1  real 
and  personal  property  made  taxable 
by  law  a tax  of  not  more  than  twenty 
cents  on  the  one  hundred  dollars 
valuation  as  a road  tax,  which  levy 
shall  be  collected  and  paid  into  the 
county  treasury  as  other  revenue,  and 
shall  be  placed  to  the  credit  of  the 
•county  road  and  bridge  fund.’0 

This  section  is  based  upon  Article  X*  Section  11  of  the 

Constitution  of  Missouri 

Section  8527,  R.  S.  Missouri  1939,  reads  as  fol 

lows  i 


11  In  addition  to  the  levy  authorized 
by  the  preceding  section,  the  county 
courts  of  the  counties  of  this  state, 
other  than  those  under  township 
organization,  in  their  discretion 
may  levy  and  collect  a special  tax 
not  exceeding  twenty-five  cents  on 
each  one  hundred  dollars  valuation, 
to  be  used  for  road  and  bridge  pur- 
poses, but  for  no  other  purposes 
whatever,  and  the  same  shall  be  known 
and  designated  as  *the  special  road 
•and  bridge  fund*  of  the  county* 

Provided,  however,  that  all  that  part 
or  portion  of  said  tax  which  shall 
arise  from  and  be  collected  and  paid 
upon  any  property  laying  and  being 
within  any  road  district  shall  be 
paid  into  the  county  treasury  and 
placed  to  the  credit  of  the  special 
road  district,  or  other  road  district, 
from  which  it  arose,  and  shall  be  paid 
out  to  the  respective  road  districts 
upon  warrants  of  the  county  court,  in 
favor  of  the  commissioners,  treasurer  or 
overseer  of  the  district,  as  the  case 
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may  be*  Provided  further,  that  the 
part  of  said  special  road  and  bridge 
tax  arising  from  and  paid  upon  prop- 
erty not  situated  in  any  road  dis- 
trict, special  or  otherwise,  shall 
be  placed  to  the  credit  of  the  ’county 
road  and  bridge  fund’  and  be  used  in 
the  construction  and  maintenance  of 
roads,  and  may*  in  the  discretion  of 
the  county  court,  be  used  in  improving 
or  repairing  any  street  In  any  Incor- 
porated city  or  village  in  the  county. 

If  said  street  shall  form  a part  of 
a continuous  highway  of  said  county 
leading  through  such  city  or  village} 
but  no  part  of  said  fund  shall  be  used 
to  pay  the  damages  incident  to,  or  costs 
of,  establishing  any  road*  Provided 
further,  that  no  warrant  shall  be  drawn 
in  favor  of  any  road  overseer  until  an 
account  for  work  done  or  materials  fur- 
nished shall  have  been  presented  and 
audited  by  the  county  court.” 

This  section  Is  based  upon  Article  X,  Section  22  of  the 
Constitution  of  Missouri. 

In  reading  the  two  s eetions  together,  it  shows 
that  it  was  the  Intention  of  the  legislature  that  the 
taxes  levied,  collected  and  disbursed  under  Section  852V, 
supra,  which  are  designated  as  special  taxes,  should  not 
be  transferred  in  any  manner  and  should  remain  in  the 
general  road  fund  of  the  special  road  district  or  districts. 
This  Intention  is  construed  by  reason  of  the  following: 

”to  be  used  for  road  and  bridge  purposes,  but  for  no  other 
purposes  whatever,  and  the  same  shall  be  known  and  designated 
as  ’the  special  road  and  bridge  fund’  of  the  county*  » * ” 

No  such  a provision  appears  in  Section  8526,  supra,  which 
is  a mandatory  law  requiring  the  county  court  to  levy  a 
tax  of  not  more  than  twenty  cents  on  the  one  hundred  dollars 
valuation  as  a road  tax  and  placed  to  the  cr  dit  of  the 
’’county  road  and  bridge  fund.” 

Section  8527,  supra.  Is  not  mandatory  but  Is 
discretionary  with  the  county  court  as  to  whether  or  not 
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they  should  make  this  additional  levy  in  addition  to  the 
levy  set  out  under  Section  8526,  supra.  It  will  also  be 
noticed  under  Section  8527,  supra,  the  follov/ing  appears: 

* -”r  Provided  further,  that  no 
warrant  shall  be  drawn  in  favor  of 
any  road  overseer  until  an  account 
for  work  done  or  materials  furnished 
shall  have  been  presented  and  audited 
by  the  county  court. M 

Under  the  above  provision  the  county  court  oversees  the 
work  done  or  materials  furnished  under  the  special  tax  as 
set  out  in  Section  8527,  supra. 

Section  8527,  supra.  Is  earmarked  to  the  effect 
that  the  tax  levied  under  that  section  can  only  be  used 
for  road  and  bridge  purposes  and  for  no  other  purposes  what- 
soever, This  provision  prevents  the  county  court  from  trans- 
ferring any  of  said  funds  to  any  other  fund  but  under  Sec- 
tion 8526,  supra,  no  such  earmarks  appearing  In  that  section 
under  certain  conditions,  the  county  court  may  transfer  cer- 
tain moneys  from  one  fund  to  another  which  money  must  be  a 
surplus , 

In  the  case  of  Decker  v.  Diemer,  229  Mo*  296,  1,  c, 
336,  the  court,  in  holding  that  a surplus  could  be  diverted 
from  a fund  having  a given  and  designated  purpose  to  another 
legitimate  county  purpose,  arid: 

"The  bald  question  then  is:  May  a 
county  court  transfer  a surplus  and 
divert  it  from  a fund,  having  a 
designated  and  given  purpose,  to 
another  legitimate  county  purpose, 
by  force  and  reason  of  the  satisfac- 
tion of  the  original  use  or  purpose? 

We  answer  that  question  in  the  af- 
firmative. We  are  of  the  opinion 
that  the  force  of  the  Cottey  Act 
Is  spent  in  another  direction,  as 
the  history  of  the  times  of  its  en- 
actment well  shows,  and  that  It 
ought  not  to  be  construed  as  pro- 
hibiting such  transfer  of  funds. 

We  are  further  of  the  opinion  that 
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the  various  statutes  providing  for 
the  transfer  of  funds,  when  practical- 
ly construed,  lend  substance  and 
countenance  to  the  view  we  have 
expressed.  We  are  further  of  the 
opinion  that  sections  6723  to  6729 
inclusive,  supra,  now  a part  of 
article  2 of  chapter  97,  entitled 
♦Counties1,  is  a live  law  though 
old.  The  chapter  and  article  have 
been  revised  and  amended  from  time 
to  time  and  brought  down  for  every 
day  use.  The  Cottey  Act  was  not  in- 
tended to  repeal  it  and  the  provisions 
of  the  two  are  not  antagonistic  or 
inconsistent.  Repeals  by  implication 
are  not  favored.  It  Is  our  duty  to 
harmonize  and  preserve  the  whole  body 
of  the  law,  when  we  can.  We  are 
further  of  the  opinion  that  when  all 
warrants  and  debts  properly  chargeable 
to  a fund  in  any  one  year  are,  paid  and 
provided  for,  the  residue  of  such  fund 
Is  a 'surplus*  within  the  purview  of 
the  transfer  sections.  Is  not  the 
building  of  a courthouse  as  legiti- 
mate as  any  other  county  purpose? 

Are  bonds  so  desirable  that  the 
people' of  a Missouri  county  must 
bond  themselves  when  bonds  are  not 
necessary,  or  go  without  a courthouse? 

Must  they  levy  special  taxes  when  they 
have  the  means  In  the  treasury  to  avoid 
such  special  levy?  Running  like  a 
thread  through  the  statutes  is  the  idea 
of  as  low  a rate  of  taxation  as  Is  com- 
patible with  the  welfare  of  the  people, 
and  the  other  Idea  that  the  county 1 3 
business  must  be  done  for  cash.  All 
these  Ideas  are  conserved  by  the  hold- 
ing made,” 

Also,  in  the  oase  of  State  ex  rel*>  v.-  Railroad, 
270  Mo.  251,  1.  c*  268,  the  court  said: 

’’Section  22  of  Article  10  of  the  Constl- 
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tution,  which  we  have  already  quoted, 
provides  that  in  addition  to  taxes 
authorized  to  be  levied  for  county- 
purposes  under  and  by  virtue  of  sec- 
tion 11,  article  10,  the  county  court 
may  in  its  discretion  levy  and  col- 
lect a special  tax  not  to  exceed 
twenty- five  cents  on  the  one  hundred 
dollars  of  valuation,  to  be  used  for 
road  and  bridge  purpose§  but  for  no 
other  purpose  whatever.  This  pro- 
vision uses  no  other  term  of  description 
than  * special  taaij:  , 1 The  word  special 
only  means  relating  to  a particular 
thing  or  class  of  things,  and  is  ex- 
plained fully  by  the  clause  requiring 
it  to  be  used  for  road  and  bridge  pur- 
poses, but  for  no  other  purpose  what- 
ever, The  necessity  for  its  use  in 
this  connection  Is  mads  plain  in 
Becker  v.  Dlemer,  supra.  This  court 
In  Banc  said  (p.  336)  r fThe  bald 
question  then  1st  May  a county  court 
transfer  a surplus  and  divert  It  from 
a fund  having  a designated  and  given 
purpose,  to  another  legitimate  county 
purpose,  by  force  and  reason  of  the 
satisfaction  of  the  original  use  or 
purpose?  We  answer  that  question  In 
the  affirmative.1  That  portion  of  the 
levy  authorized  by  the  Constitution  for 
county  purposes  which  had  been  set 
-apart  for  roads  and  bridges  might  be 
diverted  from  such  purpose,  and  the 
people  thought  best  to  and  did  confine 
the  additional  levy  to  use  for  the 
special  purpose  for  which  they  authorized 
it  and  no  other.  Thus  any  road-and- 
brldge  tax  in  excess  of  the  amount  allowed 
by  the  Constitution  for  county  purposes 
must  be  held  sacred  to  the  use  for  which 
it  was  authorized*  The  fact  that  it  is 
levied  nominally  *for  road-and-bridge 
purposes*  and  that  it  is  in  excese  of 
the  tax  authorized  by  section  11,  article 
10,  of  the  Constitution,  fixes  its  special 
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status  and  limits  its  use.  The  amend- 
ment does  not  purport  to  prescribe  a 
name  by  which  it  must  be  called  upon 
the  record,  but  only  to  designate  the 
U3©  to  which  it  shall  be  limited  when 
collected.  It  is  only  necessary  that 
it  should  be  made  separately  from  and 
in  addition  to  the  levy  ’authorised 
for  county  purposes,’  and  that  it 
should  appear  to  be  ’for  road-and- 
bridge  purposes,’  All  else  is  taken 
care  of  by  the  law  which  guards  the 
legislative  Intent  when  once  expressed. 
The  same  words  are  transferred  from  the 
Constitution  to  s ©ctlon  10482  of  the 
present  Revised  Statutes,  and  there  is 
nothing  in  the  act  in  which  they  occur 
that  suggests  a different  Interpretation, 
-»  * * x # * * ” 


In  both  of  the  above  cases  in  order  that  taxes 
could  be  diverted  by  the  county  court  from  one  fund  to 
another  all  warrants  and  debts  properly ^chargeable  to  a 
fund  In  any  one  year  must  be  paid  and  provided  for  before 
the  balance  of  such  fund  is  a "surplus."  Of  course,  the 
transfer  of  funds  from  one  fund  to  another  is  governed  by 
the  County  Budget  Act  and  especially  so  by  Class  6 of  Sec- 
tion 10911,  R,  S,  Missouri  1939,  which  reads  as  follows? 

b 

"After  having  provided  for  the  five 
classes  of  expenses  heretofore  speci- 
fied, the  county  court  may  expend 
any  balance  for  any  lawful  purpose: 

Provided,  however,  that  the  county 
court  shall  not  incur  any  expense  un- 
der class  six  unless  there  is  actual- 
ly on  hand  In  cash  fundfl  sufficient 
to  pay  all  claims  provided  for  in  pre- 
ceding classes  together  with  any 
expense  Incurred  under  class  six? 

Provided,  that  if  there  be  outstand- 
ing warrants  constituting  legal  ob- 
ligations such  warrants  shall  first 
be  paid  before  any  expenditure  Is 
authorized  under  class  6," 
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CONCLUSION 


In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  the  County  Court  of  Iron 
County  had  no  author Ity,  either  expressly  or  impliedly* 

- to  rent  road  machinery  to  the  County  of  Washington, 

Since  the  road  machinery  has  been  leased  and  the  money 
paid  for  the  rental  thereof  by  Washington  County  to  Iron 
County,  it  is  our  opinion  that  the  money  should  be  paid 
Into  the  general  fund  of  the  county  treasury,  but  In  ac- 
cordance with  the  above  opinion  concerning  the  transfer 
of  funds,  the  fund  can  be  transferred  from  the  general 
revenue  fund  to  the  special  road  district  In  compliance 
with  Class  6,  Section  10911,  R,  S,  Missouri  1939,  knowgi 
as  the  County  Budget  Act. 

In  answer  to  your  second  question,  it  Is  the 
opinion  of  this  department  that  the  County  Court  of  Iron 
County  can  transfer  funds  from  the  county  road  fund  to  a 
special  road  district  to  be  used  for  road  purposes  In  the 
special  road  district  providing  that  the  funds  so  trans- 
ferred arc  a surplus  and  the  transfer  Is  made  In  compli- 
ance with  Class  6 of  Section  10911,  R*  S.  Missouri  1939, 
known  as  part  of. the  County  Budget  Act,  but  if  there  Is  no 
surplus  the  funds  cannot  be  transferred  from  the  county 
road  fund  to  a special  road  district.  If  there  Is  a sur- 
plus which  Is  transferable  from  one  fund  to  another,  the 
county  court  still  has  supervision  of  the  payment  for  the 
work  done  or  materials  furnished  as  set  out  In  the  last 
provision  of  Section  8527,  R,  S,  Missouri  1939, 

: Respectfully  submitted 


APPROVED t W.  J.  BURKE 

Assistant  Attorney  General 


VANE  C.  THURLO 
(Acting)  Attorney  General 
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SPECIAL  ELECTIONS  Vernon  County  - In  Re  instituting  suit 
BOND  ISSUE  : against  the  Missouri  Public  Service  Cor- 

CORPCRATIONS  : poration  — Participating  in  Election. 


July  12,  1941 


Mr.  H.  A,  Kelso 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 


Dear  Mr.  Kelso: 


I am  In  receipt  of  your  letter  of  July  3,  1941, 
requesting  an  opinion,  which  letter  reads  as  follows: 

HThe  purpose  of  this  letter  Is  to  re- 
quest from  your  office  an  opinion  as 
to  the  effect  and  application  of  Sec- 
tion 11786  K.  S,  of  Missouri,  1939. 

I request  this  opinion  in  my  official 
capacity  as  Prosecuting  Attorney  of 
Vernon  County,  Missouri, 

"The  facts  of  my  particular  problem 
are  briefly  as,  follows:  In  November 
of  last  year,  1940,  there  was  held 
in  Nevada,  Missouri,  the  county-seat 
of  Vernon  County,  a special  election 
the  Issue  being  the  voting  of  a munic- 
ipal bond  issue  in  the  amount  of  * 

490,000.  During  the  course  of  the 
campaign  the  issue  became  one  cf  inter- 
est to  all  citizens  of  Nevada  and  a 
heated  campaign  resulted.  A Citizen’s 
Committee  of  peosons  in  favor  of  the 
bond  issue  was  organized  and  one  against 
it.  These  committees,  largely  through 
the  newspapers,  presented  the  arguments 
for  and  against  the  bond  issue.  The 
Missouri  Public  Service  Corporation 
took  a very  active  part  in  the  campaign 
through  newspaper,  printed  matter  of  all 
sorts  and  the  company  aL  so  hired  workers 
to  canvas  and  solicit  votes*  This  com- 
pany is  the  one  which  furnishes  gas, 
water  and  electricity  to  Nevada,  and 
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incldentally  to  a number  of  other  cities 
and  towns.  There  was  some  bitterness  on 
the  part  of  proponents  of  the  bond  issue 
at  the  part  the  company  took  In  the  cam- 
paign* However  there  is  no  allegation 
that  the  company  was  guilty  of  any  act 
of  corruption  per  se*  The  objection  was 
to  the  company  taking  any  -part  in  the 
election  at  all.  The  Missouri  Public 
Service  Corporation  justified  its  posi- 
tion by  argument  that  it  had  an  invest-* 
ment  to  protect  and  in  its  argument  also 
contended  that  increased  taxes  would  re- 
sult. 

"In  my  previous  paragraph  I used  the  word 
'company’  and  Missouri  Public  Service 
Corporation  interchangeably.  Technically 
the  Missouri  Public  Service  Corporation 
is  a foreign  corporation  incorporated 
under  the  laws  of  the  State  of  Delaware 
and  licensed  to  do  business  in  Missouri 
as  a foreign  corporation*  This  may  be 
of  some  importance  to  you  in  rendering 
your  opinion* 

"The  special  election,  which  was  so  hot- 
ly contested,  resulted  in  a complete 
victory  for  the  opponents  of  the  municipal 
bond  issue.  The  proponents  of  the  issue 
have  consulted  with  me  and  are  vigorously 
contending  that  I should  file  a proceed- 
ing under  the  statute  set  out  in  the 
first  paragraph  of  this  letter,  i.e* 
Seotion  11786,  R*  S*  Missouri,  1939. 

"Most  of  the  advocates  that  this  action 
be  brought  are  not  lawyers  and  are  not 
aware  of  the  serious  legal  questions 
which  are  inevitably  going  to  be  an 
issue  in  the  case  if  it  be  filed*  I am 
outlining  the  following  as  questions 
concerning  this  case  which  I felt  should 
have  your  consideration  and  which  I would 
like  for  you  to  pass  on  in  rendering 
your  opinion  to  me. 
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1,  Lawyers  with  whom  I hare  discussed 
the  matter  argue  that  the  section  is 
Invalid  under  the  requirements  of  Sec- 
tion 28,  Article  IV,  of  the  Constitu- 
tion of  Missouri  in  that  the  title 
(Laws  of  1897,  page  108)  is  defective, 

2,  That  the  statute,  even  if  it  were 
otherwise  valid,  would  apply  to  all 
corporations  organized  and  existing 
under  Missouri  law,  including  news- 
paper corporations,  benevolent,  re- 
ligious, educational,  scientific  and  any 
other  corporation,  and  that  the  enforce- 
ment of  Its  prohibitions  would  violate 
Section  14,  Article  II,  of  the  Missouri 
Constitution  and  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution  guaran- 
teeing freedom  of  speech  and  of  the  press. 

3,  There  Is  argument  that  Section  11807 
Ts  the  3e  gislatlve  Interpretation  of  the 
prohibitions  of  the  Corrupt  Practices 
Act  and  permits  f lisas,  organizations 
and  corporations  to  publish  and  circu- 
late printed  matter  in  elections  pro- 
viding that  such  publications  are  not 
anonymous , 

4,  It  Is  further  argued  that  the  Statute 
Is  invalid  because  it  is  * class’  or  special 
legislation  and  violates  the  equal  pro- 
tection clause  of  the  Constitution  and 

due  process  of  law. 

5,  And  finally  it  is  my  desire  to  know 
whether  or  not  this  Statute  applies  to 
a Corporation  which  Is  Incorporated 
outside  the  confines  of  the  State  of 
Missouri  the  Missouri  Public  Service 
Corporation  being,  as  previously  stated, 
a Delaware  Corporation, 

HThls  case  if  filed  will  result  in 
bitterly  contested  litigation  which 
will  no  doubt  end  in  the  Supreme  Court. 

For  this  reason  It  is  my  desire  to  have 
some  assurance  of  success  In  the  matter 
before  filing  the  case.  Such  a prose- 
cution will  be  extremely  costly  and  it 
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is  my  sincere  desire  to  protect  my 
county  from  becoming  involved  in  a 
case  unless  I have  some  assurance  that 
the  result  of  the  case  will  be  a victory 
for  the  side  of  the  prosecution. 

"I  believe  that  this  states  the  situa- 
tion. I therefore  request  that  you 
render  an  opinion  on  the  propositions 
as  stated  and  that  you  also  inform  me 
if  you  will  Institute  the  proceeding 
In  the  name  of  the  State  against  the 
Missouri  Public  Service  Corporation, 

If  you  will  not  do  you  think  my  office 
justified  In  instituting  the  proceeding 
and  if  I so  institute  the  proceeding 
will  you  aid  me  In  prosecuting  the  case." 

I desire  to  call  your  attention  to  the  fact  that 
Section  11786  has  not  been  construed  by  the  Appellate  Courts 
nor  has  its  constitutionality  ever  been  before  any  Of  the 
Appellate  Courts. 


I. 

Your  first  question  is;  Does  Section  11786  R.  S. 
Missouri,  1939,  violate  Section  28,  Article  IV  of  the 
Missouri  Constitution? 

Section  11786,  supra,  provides:  . 

"It  shall  not  be  lawful  for  any  corpora- 
tion organized  and  doing  business  under 
and  by  virtue  of  the  laws  of  this  state, 
to  directly  or  indirectly,  by  or  through 
any  of  its  officers  or  agents,  or  by  or 
through  any  person  or  persons  for  them. 

Influence  or  attempt  to  Influence  the 
result  of  any  election  to  be  held  in 
this  state,  or  procure  or  endeavor  to 
procure  the  election  of  any  person  to 
a public  office  by  the  use  of  money  * * 

or  by  discharging  or  threatening  to  dis- 
charge any  employee  of  such  corporation, 

* * or  to  use  or  offer  to  use  any  power. 
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effort , Influence  or  other  means  whatso- 
ever to  induce  or  persuade  any  employee 
or  other  person  entitled  to  register  be- 
fore or  vote  at  any  election  * *-  * or  on 
any  question  to  be  determined  or  at  issue 
at  any  election* n 

The  remainder  of  the  section  fixes  the  penalty  for  violation 
of  the  section*  The  above  statute  is  a part  of  what  is  com- 
monly referred  to  as  the  Corrupt  Practices  Act* 

In  1897,  Section  11786  was  enacted  as  part  of  an 
act  consisting  of  three  sections.  The  title  to  the  Act  read: 

mAN  ACT  to  amend  an  act  entitled  'An  Act 
to  prevent  corrupt  practices  In  elections, 
to  limit  the  expenses  of  candidates,  to 
prescribe  the  duties  of  candidates  and 
political  committees,  and  provide  penal- 
ties and  remedies  for  violation  of  this 
act,’  approved  March  31,  1893,  by  insert- 
ing between  section  4 and  5 three  new 
sections,  to  be  known  as  sections  4a, 

4b  and  4c«” 

The  question  that  presents  Itself  is,  does  the 
title  comply  with  the  Missouri  Constitution,  supra,  which 
requires  that  each  bill  shall  contain  but  one  subject  and 
that  It  must  be  clearly  expressed  in  the  title?  Of  course, 
we  should  presume  that  the  act  is  constitutional,  neverthe- 
less, In  considering  whether  or  not  you  as  Prosecuting  At- 
torney, or  I as  Attorney  General,  should  Institute  a suit 
against  the  Missouri  Public  Service  Corporation,  it  Is 
necessary  that  we  should  carefully  examine  the  law  and  the 
facts  In  determining  whether  we  would  be  justified  In  ex- 
pending public  funds* 

At  no  place  In  the  title  of  the  original  act  of 
1893,  or  the  amendatory  act  of  1897,  are  corporations  men- 
tioned* In  the  case  of  State  ex  rel#  v*  Hackman,  292  Mo. 

27,  at  page  32,  the  court  said: 

* * Though  subject  matter  in  an  act 
be  such  as  might  constitutionally  be 
enacted  under  one  title,  it  cannot  be 
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so  enacted  in  a particular  act,  unless 
It  be  within  the  subject  'clearly  ex- 
pressed in  the  title'  of  such  act.  St* 

Louis  v.  Weltzel,  130  Mo.  616,  31  S,  vV, 

1045.  It  follows  that  If  the  title  to 
an  act  'descends  to  particulars,'  and 
states  such  particulars  as  the  subject 
of  the  act,  then  not  the  general  subject 
within  which  such  particulars  fall,  but 
the  particulars  stated,  becomes  the  sub- 
ject stated  In  the  title.  In  such  a case 
the  provisions  of  the  act  enactable,  tinder 
such  a title  must  be  such  as  fairly  relate 
to  and  have  a natural  connection  with, 
not  the  general  subject  which  might  have 
been  stated,  but  the  subject  which  Is 
stated,  I.e.,  the  particulars  set  out 
In  the  title  (citing  cases).  An  exam- 
ination of  these  decisions  and  authorities, 
generally,  discloses  that  the  rule  is 
but  an  application  of  the  maxim,  'expressio 
unius  exclusio  alterlus  est';  and.  If  the 
descent  to  particulars  is  sufficiently 
definite  that  the  express  enumeration  Is 
affirmatively  misleading  as  to  the  Intent 
to  Include  others,  the  other  matter  so 
Included  Is  not  within  the  title,  even 
though  the  designation  of  particulars 
Is  preceded  by  a general  title. " 

In  the  case  of  Fidelity  adjustment  Co,  v.  Cook,  339 
Mo.  45,  95  S.  IV.  (2d)  1162,  at  page  1164,  the  court  heldi 

the  title  must  express  the  sub- 
ject of  the  act  in  such  terms  that  the 
members  of  the  general  assembly  and 
the  people  may  not  be  left  in  doubt 
as  to  what  matter  is  treated  of." 

The  case  of  City  of  Columbia  v.  State  Public  Ser- 
vice Commission,  329  Mo,  38,  43  S.  W.  (2d)  813,  reaffirmed 
the  rule  that  particulars  following  a general  description 
limited  the  general  description  to  the  particulars  enumerated. 
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In  the  City  of  Columbia  case,  the  title  describing 
the  general  purpose  and  subject  as  follows: 

# An  Act  to  create  and  establish 
a public  service  commi salon,  prescrib- 
ing its  powers  and  duties," 

Immediately  following  which  it  enumerated  the  following  par- 
ticulars : 


f,And  to  provide  for  the  regulation  and 
control  of  public  service  corporations, 
persons  and  public  utilities  ■»  # ■»,” 

The  following  is  stated  in  the  decision: 

“Replying  to  this  objection,  counsel  for 
appellant  say  that  we  should  ‘find  that 
the  title  to  the  act,  "An  Act  to  create 
and  establish  a Public  Service  Commission, 
prescribing  its  power  and  duties, " is 
broad  enough  to  include  all  the  duties 
and  powers  given  to  the  Commission  by 
the  Public  ‘■’ervice  Commission  Law  ■*  * ■»,  * 

Under  the  foregoing  rule,  this  suggestion 
can  have  no  application  because  the  title 
is  not  confined  to  any  such  general  state- 
ment, It  immediately  descends  to  particu- 
lars by  limiting  the  objects  of  ’regula- 
tion and  control’  to  ’public  service  cor- 
porations, persons  and  public  utilities,’ 
without  mentioning  municipalities."  , 

In  the  case  of  Graves  v.  Purcell,  85  S.  W,  (2d) 
543,  In  an  opinion  by  Commissioner  Cooley,  approved  by  the 
Supreme  Court  en  banc,  is  a collection  of  the  rules  apply- 
ing to  Section  28  of  Article  IV,  You  will  note  that  in  the 
Graves  case,  supra.  Judge  Cooley  stated  the  exceptions  to 
the  general  rule  to  be  that  where  an  act  contains  matters 
not  included  in  the  title,  but  which  are  not  restrictive 
of  the  general  purpose  of  the  act,  they  may  be  included 
In  a bill. 
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The  question  arises,  are  the  clauses  in  the 
act  restricted  to  the  expense  of  candidates,  to  prescrib- 
ing the  duties  of  candidates  and  political  oormnittees, 
and  providing  penalties  and  remedies  for  violation  of 
the  act?  Or,  is  Section  11786  within  the  general  subject 
of  the  title,  "An  Act  to  prevent  corrupt  practices  in 
elections",  and  unrestricted  by  the  subsequent  clauses 
of  the  act?  If  the  former,  of  course,  it  would  include 
corporations,  if  the  latter,  it  would  exclude  corporations* 
I have  been  unable  to  find  any  authority  that  is  decisive 
of  the  above  question,  and  it  appears  to  me  to  be  a very 
close  question  of  which  the  court  could  take  either  view, 
but  it  Is  my  opinion  the  title  of  the  act  does  not  comply 
with  the  mandatory  requirements  of  Section  28,  Article  IV, 
of  the  Missouri  Constitution. 


II. 

The  next  question  is:  Does  Section  11786  include 
corporations  organized  under  the  laws  of  another  state  and 
licensed  to  do  business  in  Missouri,  or  only  to  domestic 
corporations? 

* 

There  can  be  no  serious  doubt  but  what  the  statute 
is  penal  and  therefore,  requires  strict  construction.  Pen- 
alties cannot  be  created  by  construction,  and  nothing  can 
be  Included  in  It  which  is  not  clearly  described  In  the 
statute.  The  Supreme  Court  of  Missouri  in  passing  upon 
certain  provisions  of  the  Act  stated  In  the  case  of  State 
ex  Inf.  v.  Bland,  144  Mo.  534,  that* 

"This  act  is  penal  in  Its  every  nature 
and  fibre.  It  provides  for  punishment 
as  for  felonies  and  as  for  misdemeanors, 
and  also  for  forfeiture  of  office  even 
after  the  Incumbent  has  received  a ma- 
jority of  the  votes  cast  at  the  election 
and  been  Inducted  into  office.  The  act 
should  therefore  be  strictly  construed, 
and  nothing  should  be  regarded  as  included 
in  it  which  Is  not  clearly  and  Intelli- 
gently described  in  its  very  words. 

Rozelle  v.  Harmon,  103  Mo.  339 j Connell 
v.  Western  Union  Tel.  Co.,  108  Mo,  459; 

State  ex  rel.  v.  Smith,  114  Mo.  180; 

Dudley  v.  Western  Union  Tel.  Co.,  54 
Mo.  App.  391," 
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The  following  language  in  the  statute,  "Any  cor- 
poration organized  and  doing  business  under  and  by  virtue 
of  the  laws  of  this  state"  casts  a serious  doubt  as  to 
whether  or  not  it  was  the  intention  of  the  legislature  to 
include  foreign  corporations.  At  any  rate,  the  legislature 
did  not  by  words  include  foreign  corporations  but  only 
domestic  corporations,  and  certainly  the  legislature  under- 
stood the  difference  between  foreign  and  domestic  corpora- 
tions, and  the  only  way  the  Act  could  be  applicable  to 
foreign  corporations  would  be  by  construction. 

There  can  be  no  serious  question  that  the  rule 
of  strict  construction  of  penal  statutes  has  been  consist- 
ently adhered  to  by  the  Missouri  courts.  State  v.  Bartley, 
304  Mo*  58 j State  v.  Owens  268  Mo.  481,  The  rule  is  clearly 
stated  in  25  R.  C«  L.  p.  1081,  which  Is  as  follows: 

"Under  the  rule  of  strict  construction, 
such  statutes  (penal  statutes)  will  not 
be  enlarged  by  implication  or  intendment, 
beyond  the  fair  meaning  of  the  language 
used,  and  will  not  be  held  to  include 
other  offenses  and  persons  than  those 
which  are  clearly  described  and.  provided 
for,  althoixgh  the  court  may  think  tho 
legislature  should  have  made  them  more 
comprehensive." 

If  foreign  corporations  are  to  be  Included  within 
the  terms  of  the  Act  the  word  "and"  appearing  in  the  follow- 
ing phrase  of  the  act  must  be  interpreted  to  be  "or"  fco-wit: 
"Organized  and  doing  business"  so  that  the  phrase  would  be 
read  "organized  or  doing  business".  It  is  true  that  the 
courts  have  held  in  penal  statutes  where  it  was  clear  and 
beyond  question  that  the  word  "and"  should  be  construed  and 
read  as  "or"  in  order  to  convoy  the  plain  intention  of  the 
legislature. 

The  courts  of  our  state  and  other  states  have 
held  that  a penal  statute  can  never  be  extended  by  construc- 
tion or  implication,  and  to  change  the  construction  of  the 
word  "and"  to  "or"  would  bring  within  the  terms  and  pro- 
visions of  the  Act  a class  of  corporations,  to-wit,  foreign 
corporations,  not  named  in  tho  Act*  However,  in  the  case 
of  State  ex  rel  Stinger  v.  Kruger,  200  rMo,  293,  the  court 
said! 
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"In  a prosecution  under  a statute  to 
regulate  the  sale  of  Intoxicating  liquors, 
which  declared  that  'for  every  violation 
of  the  provisions  of  the  first  and  second 
section  of  this  act,  every  person  so 
offending  shall  forfeit  and  pay  a fine,1 
etc.,  and  was  construed  to  mean  or.  The 
first  section  of  the  statute  prohibited 
the  sal®,  without  a license,  of  intoxi- 
cating liquors  to  be  drunk  upon  the  prem- 
ises where  sold;  the  second  section  made 
it  unlawful  to  sell  to  minors,  persons 
intoxicated,  etc.  The  defendant  was  con- 
victed for  selling  without  a license, 
and  on  appeal  contended  the  punishment  pre- 
scribed was  for  a violation  of  the  first 
and  second  sections;’ that  is,  both,  and 
he  had  bean  wrongly  sentenced  for  violating 
only  the  first  section.  The  opinion  treated 
this  contention  lightly,  as  it  deserved  to 
be,  sayings  'Even  a penal  law  should  not  be 
construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  Legislature. 
(American  Pur,  Co.  v.  United  States,  2 
Peters,  558).  And  and  or  are  convertible 
as  the  sense  of'  the  statutes  may  require, 
(Townsend  v.  Read,  10  C.  B.  (N • S.)  308 j 
Boyles  v.  Murphy,  55  111.  236).  And  this 
is  the  rule  even  in  a criminal  statute, 
(State  v.  Myers,  10  Iowa,  448;  Miller  v, 
the  State,  3 Ohio  St.  476.)'  (People  v. 
Sweetser,  1 Dak,  308  , 314.)" 


"According  to  those  authorities  and  others 
we  might  cite,  the  courts  will  depart  from 
the  literal  meaning  of  the  words  of  a penal 
statute  even  when  to  do  so  will  be  to  the 
disadvantage  of  the  accused;  and  this  doc- 
tor ine  is  applied  in  interpreting  the  very 
words  with  which  we  are  concerned.  In 
harmony  with  the  above  cases,  and  expressly 
approving  some  of  them,  this  court  held  the 
word  or  in  a statute  defining  a crime, 
should be  construed  to  mean  and  in  order 
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to  avoid  attaching  a meaning  to  the 
law  which  would  be  inconsistent  with 
a rational  purpose  in  its  enactment# 

(State  v«  Long,  238  Mo#  383,  392.) 

A text-writer  of  high  authority  says: 

*The  conjunction  and  will  be  read  as 
or  and  or  as  and  when  the  sense  ob- 
viously requires  and  this,  in  plain 
cases,  even  in  criminal  statutes  against 
the  accused.1  (Bishop,  Stat#  Crimes 
3 Ed.),  p.  259.)" 

In  reading  the  above  case  it  shows  that  the  court 
held  that  "The  conjunction  and  will  be  read  as  or  and  or 
as  and  when  the  sense  obviously  requires  and  this,  in  plain 
cases,  even  In  criminal  statutes  against  the  accused",  in 
order  to  avoid  attaching  a meaning  to  a statute  which  would 
be  absurd  and  Inconsistent  with  the  rational  purpose  of  the 
legislature#  The  courts  give  the  words  "and"  and  "or"  such 
construction  as  to  uphold  the  obvious  intention  of  a legis- 
lative act  in  order  to  prevent  the  legislative  purpose  from 
being  defeated#  I know  of  no  case  where  a court  in  con- 
struing the  words  "and"  and  "or"  subjected  corporations  or 
any  class  of  persons  to  penalties  based  upon  the  uncertain 
meaning  of  the  Intention  of  the  legislative  act# 


III* 

With  reference  to  your  question.  If  the  statute 
applied  to  utility  corporations  would  It  not  also  apply  to 
all  other  types  of  corporations.  In  my  opinion  It  would  in- 
clude newspaper  corporations,  religious*  educational, 
benevolent,  scientific  and  all  others.  The  statute  does 
not  classify  utilities.  The  word  corporation  is  inclusive 
and  means  all  domestic  corporations  at  least#  If  a proper 
construction  of  the  statute  is  to  Include  foreign  corpora- 
tions it  would  naturally  follow  that  it  would  be  applicable 
to  all  foreign  corporations  licensed  to  do  business  in  the 
State  of  Missouri# 
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I think  it  unnecessary  to  lengthen  this  opinion 
by  a discussion  of  whether  or  not  the  statute  is  in  con- 
flict with  and  violates  the  fourteenth  amendment  of  the 
United  States  in  that  it  denies  to  corporations  protection 
of  the  law  equal  to  that  of  natural  persons.  A leading 
case  on  the  subject  of  the  right  of  the  State  to  create 
classifications  between  natural  persons  and  artificial 
persona  (corporations)  based  upon  the  difference  in  the 
right  of  the  two  where  proper  reason  exists,  is  the  case 
of  Mallinckrodt  Chemical  Works  v.  State  of  Missouri,  249 
Mo.  702,  238  U*  S.  41,  59  L.  Ed.  1192,  in  which  the  court 
used  the  following  language* 

**  « ■»  As  has  been  often  pointed  out, 
one  who  seeks  to  set  aside  a state 
statute  as  repugnant  to  the  Federal 
Constitution  must  show  that  he  is 
within  the  class  with  respect  to  whom 
the  act  is  unconstitutional,  and  that 
the  alleged  unconstitutional  feature 
injures  him.  # * * 


# v x 


•>:-  j*. 


ft 


MIt  is  insisted  that  to  require  an  af- 
fidavit of  innocence  by  the  managing 
officers  of  corporations  is  an  unjust 
discrimination  against  them,  and  hence 
repugnant  to  the  ’equal  protection' 
provision,  because  individuals,  partner- 
ships, and  associations  of  individuals, 
although  equally  within  the  law  against 
monopolies  (sections  10,299,  10,303), 
are  not  required  to  make  similar  ex- 
culpatory affidavits*  The  question  Is 
whether,  for  the  purpose  of  such  a dis- 
closure as  is  required  by  section  10,322, 
corporations  may  be  placed  in  one  class 
and  individuals  in  another.  The  answer 
is  not  at  all  difficult.  Of  course,  cor- 
porations may  not  arbitrarily  be  selected 
in  order  to  be  subjected  to  a burden  to 
which  individuals  would  as  appropriately 
be  subject.  Classifications  must  be 
reasonable;  that  is  to  say,  it  must  be 
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based  upon  some  real  and  substantial 
distinction  having  a Just  relation  to 
the  legislative  object  in  view*  But 
here,  as  In  other  questions  of  alleged 
conflict  with  constitutional  require- 
ments, every  reasonable  intendment  Is 
in  favor  of  the  validity  of  the  legis- 
lation under  attack.  Corporations,  un- 
like Individuals,  derive  their  very 
right  to  exist  from  the  laws  of  the 
state;  they  have  perpetual  succession; 
and  they  act  only  by  agents,  and  often 
under  circumstances  where  the  agency 
Is  not  manifest.  The  legislature  may 
reasonably  have  concluded  that , for 
these  and  other  reasons,  corporations 
are  peculiarly  apt  Instruments  for  es- 
tablishing and  effectuating  those  trusts 
and  combinations  against  which  the  pro- 
hibition of  the  statute  Is  directed, 
that  their  business  affiliations  are 
not  so  easily  discovered  and  traced 
as  those  of  individuals,  and  that  there 
was  therefore  a peculiar  necessity  and 
fitness  In  annually  requiring  from  each 
corporation  a solemn  assurance  of  Its 
nonparticipation  In  the  prohibited 
practices.  The  act  is,  In  this  respect, 
fairly  within  the  wide  range  of  discretion 
that  the  states  enjoy  in  the  matter  of 
classification.  Missouri,  K.  & T.  R,  Co., 
v.  Cade,  233  U,  S»  642,  650,  58  L.  Ed. 

1135,  1138,  34  Sup.  Ct.  Rep.  670,  and 
cases  cited. rt 

The  above  case  is  one  of  the  leading  authorities 
on  the  question,  and  in  applying  the  rule  of  the  court 
in  the  case  supra,  you  will  readily  see  that  the  court 
might  hold  the  statute  violates  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 
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CONCLUSION. 


Under  the  statement  of  facts  contained  in  your 
letter,  and  the  fact  that  the  validity  of  Section 
11736  has  not  been  passed  upon  by  any  appellate  court, 
I am  constrained  to  say  that  I do  not  feel  Justified 
in  instituting  an  action  against  the  Public  Service 
Corporation. 

You  Inquire  If  I v/ould  furnish  you  assistance 
If  you  should  determine  to  bring  an  action  against 
the  Public  Service  Corporation.  It  has  always  been 
my  policy  to  furnish  Prosecuting  Attorneys  assistance 
when  requested.  However,  I do  not  believe  that  in 
view  of  the  law  and  facts  anyone  could  fairly  or  just- 
ly condemn  or  criticise  you  for  refusing  to  institute 
the  litigation  and  taking  the  risk  of  having  your 
county  pay  the  cost  of  the  suit* 


Yours  respectfully 


Roy  McKIt trick 
Attorney  General 


MISSOURI  MANUAL: 

SECRETARY-  OR  STATE:  Exact  salaries  of  all  employees  of  the  State 

must  he  given  to  the  Secretary  of  State  at 
the  time  he  requests  the  information. 
Bracketing  or  giving  or  salary  ranges  will 
not  suffice. 

September  9,  1941 


Mr.  Elmer  John  Keitel,  Sr* 

Chairman 

Unemployment  Compensation  Commission 
Jefferson  City,  Missouri 


Dear  Mr*  Keitel* 

This  department  acknowledges  receipt  of  your  letter 
of  September  8,  1941,  wherein  you  make  the  following  in- 
quiry and  wish  our  official  opinion* 

“We  wish  to  request  the  opinion  of 
your  department  as  to  the  application 
of  House  Bill  No*  2S0  which  was 
recently  passed  by  the  Sixty-first 
General  Assembly  to  the  publication 
of  salary  schedules  of  the  personnel 
of  the  Unemployment  Compensation 
Commission*" 

"Under  the  system  adopted  by  the 
Commission  in  collaboration  with  the 
Federal  Social  Security  Board*  salary 
schedules  for  the  various  classes  of 
employees  have  been  established  and 
there  is  a minimum  and  maximum  salary 
for  each  class  of  employees*  The 
question  we  desire  answered  is*  Does 
House  Bill  No*  230  require  that  the 
salary  actually  being  received  at  the 
present  time  by  each  individual  em- 
ployee be  shown  after  the  name  of  the 
employee,  or  may  the  Commission  show 
the  salary  range  for  various  classes, 
and  list  below  the  names  of  the  em- 
ployees, showing  the  actual  position 
held  by  each  but  not  the  actual 
salary  now  being  received? 
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"In  view  of  the  fact  that  this  in- 
formation is  required  to  be  submitted 
to  the  Secretary  of  State's  office 
by  September  10,  we  would  appreciate 
receiving  your  opinion  thereon  as 
soon  as  possible,” 

Chapter  120  of  Article  2,  R.  S.  Mo.  1939,  refers  to 
the  Missouri  Manual  and  state  publications.  We  are  primarily 
interested  in  the  Missouri  Manual.  Under  Section  15000,  it 
is  the  duty  of  the  Secretary  of  State  biennially,  as  soon  as 
practicable  after  the  organization  of  each  General  Assembly, 
to  prepare  25000  copies  of  the  Missouri  Manual.  In  1939  and 
1941,  the  General  Assembly  amended  Section  15002  relating  to 
certain  information  to  be  published  in  the  official  manual. 
Originally  this  section  required  the  name,  post  office 
address  and  previous  occupation  of  every  official  and  employee 
of  the  State*  As  amended  by  House  Bill  No.  230  the  section 
now  reads  as  follows: 

"There  shall  be  published  in  said 
manual  the  name,  salary  and  post  office 
address,  and  previous  occupation,  in- 
cluding street  and  number,  of  every 
officer  and  employee,  of  this  state, 
and  it  shall  be  unlawful  for  any 
officer  of  tills  state  to  pay  or 
authorize  the  payment  of  a salary  to 
any  appointee' or  employee  unless  he 
shall  first  file  with  the  secretary 
of  state,  fo%  publication  in  the 
manual,  the  name,  salary,  post  office 
address  and  previous  occupation  of  such 
employee.” 

It  will  be  noted  that  the  last  portion  of  the  section, 
quoted  supra,  prohibits  payment  of  a salary  to  an  appointee 
or  employee  unless  such  data  be  filed  with  the  Secretary  of 
State.  We  have  examined  the  House  journal  with  reference  to 
the  legislative  debates  on  the  question  which  you  present  and 
we  have  come  to  the  conclusion  that  the  very  purpose  of  the 
amendment  was  to  compel  the  printing  of  the  exact  salary  of 
every  employee  and  appointee  of  the  State.  It  is  universally 
held  by  the  courts  that  the  intention  of  the  legislature  is 
the  paramount  guide  to  Interpreting  a statute.  We  think  the 
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statute  is  plain  and  unambiguous,  and  the  manner  of  giving 
the  information  on  the  salaries  of  your  department  which  you 
propose  would  constitute  a direct  evasion  of  the  statute. 


We  are,  therefore,  of  the  opinion  that  you  cannot 
comply  with  the  terms  of  Section  15002,  as  amended,  by  simply 
bracketing  or  giving  the  salary  ranges  of  certain  employees7 
f given  class  or  classes,  but  nibs t give  the  actual  salary 
each  and  every  employee  is  receiving  in  your  department  at 
the  time  that  you  comply  with  the  request  of  the  Secretary  of 

8UCh  as  wel1  as  &11  other  information 

exactly  as  required  by  the  statute. 


Respectfully  submitted. 


OLLIVSR  W.  NOLEN 
Assistant  Attorney  General 


APPROVED* 


VANE  C,  THURLO  ' 

(Acting)  Attorney  General 


OWN* NS 


GAMBLING  DEVICE: 


Slot  machines  which  .pay  pff  in  cigarettes 
handed  to  player  by  owner  of  establishment 
are  gambling  devices. 


& 


October  11,  1941 


0 


s 


Honorable  H.  kelao 
Prosecuting  Attorney 
iievaua,  Missouri 


bear  sir; 


for  an 


nr-^P1D9P?r'l"ant  18  ln  recelI>t  of  your  request 
oliicial  opinion,  which  reads  as  follows: 

Certain  mercnants  hox’e  have  been 
appx’oached  on  the  subject  of 
operating  cigarette  ’machines.* 
heso  machines  are  operated  hy 
dropping  a penny  in  a ..lot.  For 
oacn  penny  dropped  the  player  re- 
ceives a baL  1 of  gum.  There  are 
certain  wheels  which  spin  in 
different  directions  and  when 
stopped  form'  combinations  of  num- 
bers or  figures  which  when  in 
certain  sequences  entitle  the 
player  to  a package  of  cigarettes 
. which  are  handed  to  the  player  by 
the  merchant  in  whose  placo  the 
ioachme  Is  located.  Are  such 
macxilnes  gambling  devices  or’  'slot 
machines?*” 

action  4S7o,  n.  3.  Mo.  1939,  provides  as  follows: 

”Evor^  person  who  shall  set  up  or  ' 

keep  any  table  or  gaming  device 
coimuonly  called  A B C,  faro  bank, 

HO,  roulette,  equality,  keno, 
slot  machine,  stand  or  device  of 
whatever  pattern,  kind  or  make,  or 
however  worked,  operated  or  manlp- 
ulatea,  or  any  kind  of  gambling  P 
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table  or  gambling  device  adapted, 
devised  and  designed  for  the  purpose 
of  playing  any  game  of  chance  for 
money  or  property  and  shall  inauce, 
entice  or  permit  any  person  to  bet 
or  play  at  or  upon  any  such  gaming 
table  or  gambling  device,  or  at  or 
upon  any  game  played  or  by  means  of 
such  table  or  gambling  device  or  on 
the  side  or  against  the  keeper  there- 
of, shall,  on  conviction,  be  adjudged 
guilty  of  a felony,  and  shal  1 be 
punished  by  imprisonment  in  the  peni- 
tentiary for  a term  of  not  less  than 
two  nor  more  than  five  years,  or  by 
imprisonment  in  the  county  jail  for 
a term  not  less  than  six  nor  more 
than  twelve  months." 

In  State  v.  f allnow,  14  S.  W.  (2d)  574,  the  Supreme 
Court  of  Missouri  had  before  it  a persoh  convicted  of  setting 
up  Mid  keeping  a gambling  device.  According  to  the  opinion 
the  machine  was  of  the  following  nature: 

"It  was  operated  by  putting  a nickel 
in  the  slo^ana  taking  out  mint  or 
something  of  the  kind.  The  machine 
itself,  as  reconstructed,  did  not 
pay  the  player  when  he  won.  The 
winner  was  paid  by  the  man  in  wnose 
place  the  machine  was  operated." 

xhe  court  held  that, 

"The  evidence  sufficiently  shows 
that  It  was  a gambling  device,  * *•" 

In  Dtate  v.  dodos,  59  5.  W . (2d)  784,  a similar 
device  to  the  ono  described  In  your  opinion  request  was  held 
to  be  a gambling  device  under  dectlon  4675,  supra. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  Department  that 
a machine  which  is  operated  by  dropping  a penny  in  a slot  and 
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a lever  is  pushed  and.  certain  wheels  spin  in  different  di- 
rections ana  when  stopped  form  combinations  of  numbers  and 
figures,  which,  when  in  certain -sequences , entitle  the  player 
to  a package  of  cigarettes  which  are  handed  to  the  player  toy 
the  merchant  in  whose  place  the  machine  is  located,  "is  a 
slot  machine  and  a gambling  device"  and  prohibited  by  Section 
4675,  R.  b.  Mo.  1939. 


Respectfully  submitted, 


ARTHUR  O'KEEFE 
Assistant  Attorney-General 


APPROVED i 


VANE  Li  m THlTuiiO 

(Acting;  Attorney-General 
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CRIMINAL  PROCEDURE:  Affidavit  substantially  complying  with  civil 

procedure  for  appeal  is  sufficient  for  ap- 
pealing in  a criminal  case. 

BOND:  ■ Criminal  appeal  bond,  after  conviction,  must 

be  approved  by  the  circuit  judge  and  not  the 
circuit  clerk. 


December  12,  1941  > 


Honorable  John  H.  Keith 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 

Dear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion 
under  date  of  December  10,  1941,  which  Is  as  follows* 

11  On  the  5th  day  of  November,  In  the 
circuit  court  of  this  county,  one 
Leonard  Huff  was  tried  on  a charge 
of  second  degree  burglary  and  larceny 
committed  in  connection  with  the  burg* 
lary,  the  Jury  finding  him  guilty  of 
burglary  and  larceny  and  assessed  his 
punishment  for  the  burglary  at  two 
years  in  the  penitentiary  but  assessed 
no  punishment  for  the  larceny, 

’’Court  then  adjourned  to  December  1, 

1941,  to  try ‘Other  cases  and  to  allow 
time  for  the  filing  of  a motion  for 
new  trial  in  the  Huff  ease. 

. ’’Motion  for  new  trial  was  filed  in 
due  time,  and  on  the  3rd  of  December, 

1941,  the  motion  for  new  trial  was 
overruled,  and  the  following  minute 
entry  was  made  by  the  clerk. 

”* Motion  for  new  trial  heretofore 
filed  overruled.  Affidavit  for  ap- 
peal filed,  and  appeal  granted  to  Su- 
preme Court,  Appeal  bond  fixed  at 
12,500,00  to  be  approved  by  the  clerk 
in  vacation,  said  bond  to  be  filed  on 
or  before  Dec.  8,  1941,* 


VY 


r 


\ 


’’Following  is  the  affidavit  for  appeal. 
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omitting  caption: 

"♦Leonard  Huff,  the  defendant  in  the 
above  entitle  cause,  being  duly  sworn 
according  to  law,  upon  his  oath  states 
that  the  appeal  in  said  cause  is  not 
made  for  vexation  or  delay,  but  because 
ha,  the  said  defendant,  believes  him- 
self to  be  aggrieved  by  the  Judgment 
and  decision  of  the  court.1 

"Court  adjourned  on  the  3rd  day  of 
December  until  next  regular  term,  and 
on  the  5th  day  of  December,  the  follov?- 
ing  bond  was  filed  with  the  clerk  and  ap- 
proved by  him: 

11  r We,  Leonard  Huff  as  Principal  (omitting 
names  of  sureties)  as  sureties,  are  held 
and  firmly  bound  to  the  State  of  Missouri, 
in  the  sian  of  Twenty  Five  Hundred  Dol- 
lars, but  to  be  void  upon  this  condition* 
Whereas,  the  said  Leonard  Huff,  the  above 
named  defendant,  was  on  the  5th  day  of 
November,  1941,  convicted  on  a charge 
of  burglary  and  larceny,  and  his  punish- 
ment fixed  at  Two  yCars  in  the  Missouri 
State  Penitentiary;  and  Whereas  the  said 
Leonard  Huff  has  been  allowed  an  appeal 
by  the'  court  to  the  Supreme  Court  of  Mis- 
souri. Now,  if  the  said  Leonard  Huff, 
defendant  and  appellant,  shall  appear  in 
the  supreme  court  and  surrender  himself 
to  the  Marshall  of  said  court  if  so  or- 
dered to  so  do  by  said  court  and  to  obey 
the  mandate  as  the  Supreme  Court  shall 
direct,  and  that  he  will  render  himself  in 
execution,  and  obey  any  order  which  shall 
be  made  in  the  premises,  then  said  bond 
to  be  void;  otherwise  to  remain  in  full  force 
and  effect* 

"Approved  this  5 day  of  December,  1941. 

R*C*  Jones,  Clerk  Circuit  Court.* 


"I  do  not  believe  that  the  affidavit 
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for  appeal  meets  the  requirements  of  Sec- 
tion 4130,  R.  S*  1939,  yet  the  supreme 
court  In  the  case  of  State  v.  Wilson, 

136  S.  W,  (2d)  1.  e.  994,  held  a similar 
affidavit  met  the  requirements  of  the 
above  section,  the  objection  to  the  af- 
fidavit In  the  case  cited  being  that  the 
affidavit  ‘does  not  purport  to  contain 
a prayer  for  appeal • f The  affidavit 
did  state  "that  the  appeal  prayed  for» 
in  the  above  entitled  cause,  etc.  In 
this  case  it  does  not  contain  any  such 
words , 

f,I  find  no  law  giving  authority  to  the 
court  to  order  that  the  appeal  bond  be 
approved  by  the  clerk  in  vacation.  In 
my  opinion,  this  bond  is  not  valid,  as 
it  does  not  meet  the  requirements  of 
Sec.  4137,  R.  IS,  1939,  Section  4136, 

R.  S,  1939,  provides  such  recognizance, 
on  habeas  corpus,  vi  th  sufficient  sure- 
ties, be  approved  by  the  court  or  judge. 

"The  affidavit  being  insufficient  to  be 
considered  an  application  for  appeal, 
and  especially  the  recognizance  having 
been  given  after  court  adjourned  and 
approved  by  the  clerk  Is  invalid.  In 
my  Judgment,  and  the  defendant  could 
be  by  proper  proceedings,  surrendered 
. by  the  sheriff  to  the  warden  of  the 
penitentiary, tt 

Section  4130,  R.  S*  Missouri  1939,  provides  as  fol 

lows  X 

"in  all  cases  of  final  Judgment  ren- 
dered upon  any  indie tment  or  infor- 
mation, an  appeal  to  the  proper  ap- 
pellate eourt  shall  be  allowed  to  the 
defendant,,  provided,  defendant  or  his 
attorney  of  record  shall  during  the 
term  at  which  the  Judgment  is  rendered, 
file  his  written  application  for  such 


Hon,  John  H.  Keith 


4 


December  12,  1941 


appeal »" 

In  the  above  section  all  that  Is  necessary  to  ask 
for  an  appeal  is  the  filing  of  a written  application.  It 
has  been  held  in  cases  hereinafter  set  out  that  the  filing 
of  the  affidavit*  as  required  under  the  civil  code,  is  con- 
sidered the  same  as  a written  application  for  appeal.  In 
the  case  of  State  v.  Wilson,  136  S,  W*  (2d)  993,  1,  c.  994, 
the  court,  in  holding  the  affidavit  sufficient,  said* 

"The  requirements  of  the  statute  with  re- 
spect to  appeals  in  criminal  cases  have 
undergone  ehange  from  time  to  time,  un- 
der Sec,  2696,  R.  S,  1899,  Sec*  4277,  R, 

S.  1889}  Sec,  1973,  R»S,  1879}  Sec,  1,  p. 

855,  c,  215,  Gen,  Stat,  1865,  the  con- 
dition imposed  upon  the  defendant  In  or- 
der to  perfect  an  appeal  was  simply  that 
It  be  'applied  for'  during  the  term  at 
which  the  judgment  was  rendered.  This 
was  changed  by  Laws  1909,  p,  461,  Sec, 

5292,  R,  S.  1909 1 Sec.  4086,  ,R,  S.  1919, 
so  as  to  require  an  affidavit  precisely 
like  that  provided  under  the  code  of  civil 
procedure,  except  it  could  not  be  made  by 
an  agent  or  attorney.  The  statute  In  Its 
present  form,  requiring  a 'written  appli- 
cation* was  enacted  in  1925,  p,  1&8, 

"The  affidavit  in  the  case  at  bar  (omit- 
ting caption,  signature  and  jurat)  reads 
.as  follows:  'Richard  Wilson,*  being  duly 
sworn,  makes  oath  and  says  that  the  ap- 
peal prayed  for  In  the  above  entitled  cause 
is  not  made  for  vexation  or  delay,  but 
because  affiant  believes  that  the  appel- 
lant Is  aggrieved  by  the  judgment  and  de- 
cision of  the  court,*  The  objection  that 
this  Instrument  Is  not  a 'written  appli- 
cation’ for  an  appeal  Is  that  the  affi- 
davit 'does  not  purport  to  contain  a 
prayer  for  an  appeal.  Its  reference  to 
"the  appeal  prayed  for  In  the  above  en- 
titled cause"  is  In  the  past  tense,  as 
if  at  some  previous  stage  of  the  case  a 
prayer  for  an  appeal  had  been  made.*  In 
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State  v*  Smith,  190  Mo,  706,  90  S.  W. 

440,  444,  decided  In  1906,  under  Sec. 

2696,  R.  S,  1899*  embodying  the  require- 
ment that  the  appeal  be  'applied  for,* 

It  was  held  that  an  affidavit  conform- 
ing to  the  civil  code  was  not  necessary, 
but  in  reaching  that  conclusion  it  was 
pointed  out  that,  'In  the  country  cir- 
cuits the  universal  practice  in  perfect- 
ing appeals  conforms  to  the  requirements 
of  the  statute  applicable  to  civil  cases, 
and  affidavits  are  invariably  filed*' 

That  practice  has  again  grown  up  under 
the  present  statute,  as  the  instant  case 
attests.  We  think  the  filing  of  such  an 
affidavit  a substantial  compliance  with 
the  statute,  and,  therefore,  overrule 
the  state* s motion  to  dismiss*” 

In  the  above  holding  It  Is  specifically  stated  that 
an  affidavit  conforming  to  the  civil  eode  was  not  necessary 
and  further  held  that  the  affidavit  in ‘.the  Case  was  a sub- 
stantial compliance  with  the  statute.  This  affidavit  did 
not  contain  a prayer  for  an  appeal. 

Under  the  facts  in  your  request  the  trial  court  saw 
fit  to  recognize  the  affidavit  of  Leonard  Huff  for  an  appeal 
in  that  he  ordered  the 'record  to  read  as  follows* 

"'Motion  for  new  trial  heretofore  filed 
overruled.  Affidavit  for  appeal  filed, 

■ and  appeal  granted  to  Supreme  Court. 

Appeal  bond  fixed  at'  $2,500.00  to  be  ap- 
proved by  the  clerk  In  vacation,  said 
bond  to  be  filed  on  or  before  Dec.  8, 

1941.'” 

The  affidavit  in  question  stated  that  the  appeal  was 
not  made  for  vexation  or  delay  and  further  stated  all  of  the 
elements  necessary  for  an  appeal.  Under  the  Constitution 
It  Is  not  mandatory  that  the  court  allow  an  appeal,  but  under 
the  statute,  upon  compliance  with  the  procedure  set  out,  the 
court  must  allow  an  appeal.  The  whole  matter  is  governed  by 
statutory  law  and  not  by  the  Constitution.  In  our  opinion 
we  believe  that  the  affidavit  which  was  approved  by  the  court 
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in  granting  the  appeal  was  sufficient. 

On  the  question  of  ball  after  conviction  the  foremost 
authority  and  holding  was  In  the  case  of  Ex  Parte  Carey,  267 
S*  W.  806,  1,  o,  807,  where  the  court  said? 

”In  Missouri  there  is  no  constitutional 
right  to  bail  after  conviction!  the  pro- 
vision guaranteeing  bail,  except  in 
capital  cases,  relates  to  persons  who 
are  accused,  before  trial  and  conviction. 

Ex  parte  Heath,  227  Mo.  393,  126  S.  W.  1031. 

Nor  is  there  any  constitutional  right  of 
appeal  in  this  state.  Such  right  is  en- 
joyed solely  by  statute,  and  the  privi- 
leges and  immunities  ancillary  thereto, 
including  stay  of  execution  and  bail 
pending  the  appeal,  are  likewise  of 
statutory  creation,  and  consequently 
limited  to  the  number  and  kind  given 
by  statute.  Ex  parte  Heath,  supra) 

State  v,  Leonard,  250  Mo,  406,  157  3. 

W.  305. 

"The  statutory  provisions  which  govern 
the  staying  of  executions,  and  the  let- 
ting of  the  defendant  to  bail,  pending 
an  appeal  from  a judgment  in  a criminal 
cause,  are  embodied  in  the  following 
sections.  Revision  1919* 

H,Sec.  4088,  No  such  appeal  or  writ  ' 
shall  stay  or  delay  the  execution  of 
such  judgment  or  sentence,  except  in 
capital  cases,  unless  the  Supreme  Court, 
or  a judge  thereof,  or  the  court  in 
which  the  judgment  was  rendered,  or 
the  judge  of  such  coilrt,  on  inspection 
of  the  record,  shall  (be  of  opinion  that 
there  is  probable  catise  for  such  an  ap- 
peal or  writ  of  error,  or  so  inuch  doubt 
as  to  render  it  expedient  to  take  the 
Judgment  of  the  Supreme  Court  thereon, 
and  shall  make  an  order  expressly  direct* 
ing  that  such  appeal  or  writ  of  error 
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shall  operate  as  a stay  of  proceedings 
on  the  judgment;  but  in  capital  cases 
the  order  granting  the  appeal  shall 
operate  as  such  stay  absolutely, 

” ’Sec,  4089,  If  the  court  In  which  the 
judgment  was  rendered,  or  the  judge 
thereof,  refuse  such  order,  he  shall 
nevertheless  suspend  the  execution  of 
the  judgment,  except  as  to  fine  and 
costs,  if  necessary,  to  allow  sufficient 
time  to  make  application  to  the  Supreme 
Court,  or  a judge  thereof,  for  such  or- 
der. 


” *Sec.  4090,  When  any  order  to  stay  pro- 
ceedings shall  be  made  by  the  Supreme 
Court,  or  by  any  judge  in  vacation,  the 
same,  together  with  the  writ  of  error. 

If  any,  shall  be  filed  with  the  clerk  of 
the  court  in  which  the  judgment  was  ren- 
dered, who  shall  furnish  the  party  filing 
the  same  with  a certificate  thereof,  to- 
gether with  a copy  of  the  order, 

M,Sec.  4091,  If  the  defendant  in  the  judg- 
ment so  ordered  to  be  stayed  shall  be  In 
custody.  It  shall  be  the  duty  of  the 
sheriff,  if  the  order  were  made  by  the 
court  rendering  the  Judgment,  or  upon 
being  served  with  the  clerk* s certificate 
and  a copy  of  the  order,  to  keep  the  de- 
fendant In  custody  without  executing  the 
sentence  which  may  have  been  passed,  to 
abide  such  Judgment  as  may  be  rendered 
upon  the  appeal  or  the  writ  of  error, 

n,Sec.  4092*  In  all  cases  where  an  ap- 
peal or  writ  of  error  is  prosecuted  from 
a judgment  In  a criminal  cause,  except 
where  the  defendant  is  under  sentence  of 
death  or  imprisonment  In  the  penitentiary 
for  life,  any  court  or  officer  authorised 
to  order  a stay  of  proceedings  tinder  the 
preceding  provisions  may  allow  a writ  of 
habeas  corpus,  to  bring  tip  the  defendant. 
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and  may  thereupon  let  him  to  ball  upon 
a recognizance,  with  sufficient  sure- 
ties, to  be  approved  by  such  court  or 
judge, * 

"If  the  construction  of  these  sections 
was  one  of  first  impression  the  writer 
would  unhesitatingly  hold  with  the  At- 
torney General,  who  raises  the  question, 
that  a convicted  defendant  cannot  be 
let  to  ball  under  section  4092,  pending 
an  appeal  from  a judgment  of  conviction, 
unless  and  until  a stay  of  execution 
has  been  granted  under  the  provisions 
of  section  4088,  The  two  s actions  are 
in  pari  material  they  must  be  read  to- 
gether and  both  given  effect.  If  sec- 
tion 4092  authorizes  the  bailing  of  a 
defendant  regardless  of  whether  he  is 
entitled  to  a stay  of  execution  under 
section  4088,  tften  it  completely  nul- 
lifies the  plain  mandate  of  the  latter 
section.  It  seems  beyond  cavil  that, 
unless  a defendant  is  entitled  to  a 
stay  of  execution,  he  is  not  entitled  to 
bail,  which  is  in  effect  a stay.  Ac- 
cording to  my  further  reading  of  the  sec- 
tions just  mentioned,  a stay  of  execu- 
tion, though  a condition  precedent  to 
ball,  does  not  in  and  of  Itself  entitle 
the  defendant  to  bail.  He  may  have  an 
absolute  right  to  a stay  of  execution 
under  Section  4088  and  yet  bail  may  be 
withheld  in  the  discretion  of  the  court. 

According  to  the  plain  language  of  sec- 
tion 4092,  the  authority  therein  con- 
ferred is  purely  discretionary,'' 

The  above  case  very  specifically  sets  out  the  ]av  in 
reference  to  bail  after  conviction. 

Sections  4088,  4089,  4090,  4091  and  4092,  R*  S,  Mis- 
souri 1919,  mentioned  in  the  above  case  are  now  Sections 
4152,  4153,  4134,  4136  and  4136,  R.  S.  Missouri  1959,  respectively 
It  will  be  noticed  under  Section  4092,  R*  S.  Missouri  1919, 
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which  is  now  Section  4156,  R,  S,  Missouri  1939,  that  it 
specifically  states,  ■»  may  allow  a writ  of  habeas  cor- 
pus, to  bring  up  the  defendant,  and  may  thereupon  let  him 
to  bail  upon  a recognizance,  with  sufficient  sureties,  to 
be  approved  by  such  court  or  Judge, »”  It  will  be  seen  that 
it  is  discretionary  with  the  court  whether  or  not  he  will 
grant  a writ  of  habeas  corpus  and  allow  bail,  but  It  spec- 
if leal  ly  states  that  If  he  grants  the  writ  of  habeas  corpus 
the  sufficient  sureties  must  be  approved  by  such  court  or 
Judge.  No  mention  la  made  of  the  approval  of  the  surety 
•under  the  recognizance  In  any  other  manner, 

Under  this  section  If  the  trial  court.  In  Its  dia- 
cr  etion,  denied  bail,  the  defendant  could  petition,  either 
by  writing  or  orally,  to  an  appellate  court  under  the  same 
section  for  ball  after  conviction.  It  was  so  held  in  the 
case  of  Ex  parte  Beckenstein,  104  S.  W,  (2d)  404,  paragraphs 
1-3,  where  the  court  saldj 

’’The  city  complains  that  no  notice  was 
given  to  It  of  this  application.  The 
city  was  not  a party  to  the  proceeding 
and  was  not  entitled  to  any  notice. 

Notice  was  given  respondent,  the  sheriff 
of  Buchanan  county,  and  he  does  not  com- 
plain. But  the  writ  of  habeas  corpus  is 
of  such  Importance  to  the  liberty  of  the 
people  that  our  writ  may  Issue  even 
though  unsupported  by  any  petition.  Sec- 
tion 1430,  R.  S.  Mo.  1929  (Mo,  St.  Ann, 
section  1430,  p.  1638);  State  ex  rel. 

Hulen  v.  Trimble,  310  Mo.  274,  loc.  cit, 

286,  275  S.  W,  536,  loc.  cit.  540.  . And 
It  Is  not  necessary  that  application 
first  be  made  to  an  Inferior  court.  Ex 
parte  Hagan,  295  Mo.  436,  loc,  cit,  440, 

441,  245  S#  W.  336,” 

Since  Section  4092,  R,  S.  Missouri  1919,  which  Is  now 
Section  4136,  R.  S,  Missouri  1939,  provided  that  the  recogni- 
zance with  sufficient  sureties  should  be  approved  by  such 
court  or  Judge  It  cannot  be  approved  in  any  other  manner. 

When  special  powers  are  conferred  or  special  methods  are 
prescribed  for  exercise  of  power,  the  exercise  of  such  power 
Is  within  the  maxim  that  the  expression  of  one  thing  is  the 
exclusion  of  another  and  the  doing  of  the  thing  specified 
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except  in  particular  way  pointed  out  is  nugatory*  Kroger 
Grocery  and  Baking  Company  v.  City  of  St.  Louis,  106  S,  W. 
(2d)  436,  341  Mo*  62,  111  A*  L,  R.  689 j State  ex  rel*  Kansas 
City  Power  and  Light  Company  v.  Smith,  111  S.  W*  (2d)  613, 
342  Mo*  75*  Section  4136,  R*  S,  Missouri  1939,  has  not  been 
passed  upon  in  this  state  but  was  mentioned  in  the  case  of 
State  v.  Trimble,  275  S,  W,  636,  where  In  paragraph  8 it 
stated: 


•’Whether  or  not  respondents  had  au- 
thority to  intrust  the  approval  of  the 
securities  to  the  clerk  of  the  circuit 
court,  we  need  not  here  inquire,  since 
such  question  does  not  go  to  the  question 
of  jurisdiction  of  respondents  nor  to  the 
question  of  an  attempted  exercise  of  powers 
in  excess  of  their  jurisdiction,  but  only 
goes  to  the  manner  in  which  they  exercised 
such  jurisdiction.  If  respondents  acted 
erroneously,  their  act  cannot  be  reveiwed 
by  this  proceeding  in  certiorari.  State 
ex  rel,  v.  Smith,  101  Mo*  174,  14  S.  W. 

108 j State  ex  rel.  Mo*  P.  Ry.  Co.  v. 

Edwards,  104  Mo.  126,  16  S.  W.  117 j State 
ex  rel.  Scott  v.  Smith,  176  Mo.  90,  75  S. 

W.  586.  That  question  might  have  some 
bearing  if  the  validity  of  the  bail  so 
taken  is  evef  challenged,  but  such  ques- 
tion is  not  before  us,  and  we  express  no 
opinion  upon  it.” 

The  facts  in  the  above  case  were  to  the  effect  that 
a circuit  judge  refused  to  admit  a defendant  to  bail  and  h© 
filed  a writ  of  habeas  corpus  in  the  Court  of  Appeals  at 
Kansas  City,  The  writ  of  habeas  corpus  was  issued  without 
the  issuance  of  a written  petition  to  the  effect  that  the 
defendant  should  be  admitted  to  bail  and  that  the  bail 
should  be  approved  by  the  clerk  of  the  circuit  court  where 
the  defendant  had  been  refused  ball.  Upon  certiorari  to 
the  Supreme  Court  of  this  state  the  court  set  out  in  its 
opinion,  paragraph  8,  supra.  It  did  not  pass  specifically 
on  the  section  but  Inferred  that  the  validity  of  the  bail 
might  be  questioned*  In  view  of  these  authorities  above 
set  out  there  is  no  question  but  that  the  bond  approved  by 
the  circuit  clerk  Is  nugatory,  and  there  Is  no  question  but 
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that  the  sheriff  has  the  authority  to  apprehend  the  defend- 
ant and  hold  him  either  for  a bond  or  upon  proper  authority 
from  the  court  transmit  him  to  the  penitentiary.  If  the 
court  in  this  case  had  issued  a stay  of  execution,  as  set 
out  under  Section  4132,  it  would  be  necessary  to  hold  the  de- 
fendant In  the  county  jail  of  Iron  County,  but  since  under 
the  holding  of  Ex  parte  Carey,  supra,  the  filing  of  the  bond 
took  the  place  of  a stay  of  execution  and  since  the  bond 
does  not  comply  with  the  statutory  law  there  is  no  stay  of 
execution  and  the  defendant  is  subject  to  apprehension  and 
transportation  to  the  penitentiary  upon  proper  commitment 
papers. 


We  would  suggest,  however,  that  the  defendant  be 
apprehended  and  that  he  be  given  the  opportunity  to  provide 
a bond  in  compliance  with  Section  4156,  R.  S.  Missouri  1939. 
We  suggest  this  procedure  for  the  reason  that  If  he  is  taken 
to  the  penitentiary  he  may  file  a writ  of  habeas  corpus  in 
the  Supreme  Court  for  admission  to  bail  pending  the  appeal 
in  his  case  which  would  mean  much  trouble  and  expense  on  the 
part  of  the  county  and  state. 


CONCLUSION 

In  view  of  the  above  authorities  It  Is  the  opinion  of 
this  department  that  the  affidavit  for  appeal  in  the  case  set 
out  In  your  request  is  a substantial  compliance  with  Section 
4130,  R*  S,  Missouri  1939. 

It  is  further  the  opinion  of  this  department  that  a 
bond  approved  by  the  circuit  clerk  Is  void  and  does  not  comply 
with  Section  4136,  R,  S,  Missouri  1939, 

Respectfully  submitted 

APPROVED* 

W.  J.  BURKE 

Assistant  Attorney  General 

VANE  67  THURLO 
(Acting)  Attorney  General 
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TAXATION:  Notice'  net  required  taxpayer  on  personal  property 

■ And  penalties  accrued  are  payable  by  the  taxpayer 

and  cannot  be  abated  by  the  county  court. 


August  2,  1941 
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Mr.  Raymond  J.  Kiley 
City  Attorney 
Portageville,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion 
dated  July  30,  1941,  which  reads  as  follows: 

"Recently  hundreds  of  citizens  of  this 
County  have  received  fletters  from  the 
Prosecuting  Attorney  advising  them  that 
their  personal  taxes  for  the  years  1936 
to  1940  inclusive  were  delinquent.  The 
‘ letters  suggested  that  in  the  event  the 
taxes  together  With  accrued  penalties 
were  not  paid  within  a period  of  two 
weeks,  suits  might  be  Instituted  for 
collection. 

"In  many  of  the  cases  the  assessor  did 
not  personally,  or  by  deputy.  Inspect 
the  taxes  property!  nor,  did  he  call 
upon  the  taxpayer  for  a listing  of  such 
property.  In  other  cases  the  taxpayer 
was  affirmatively  advised  by  the  deputy 
collector  that  he  should  not  pay  per- 
sonal taxes  because  they  were  not  col- 
lectible under  the  law*  In  still  other 
cases  taxpayers  have  asked  for  a full 
v statement  of  all  taxes  due  and  upon 

receipt  of  the  statement  paid  the  bill 
and  departed  unconscious  of  the  fact 
that  they  still  owed  taxes. 

"Under  these  circumstances  several 
questions,  which  are  unclear  in  law, 
present  themselves,  viz: 


"(a)  In  the  event  that  the  assessor. 
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either  personally  or  by  deputy,  failed 
to  view  the  property  or  call  upon  the 
taxpayer  for  a listing  of  his  personal 
property,  would  the  assessment  be  valid? 

"(B)  Is  the  taxpayer  liable  for  penal- 
ties, having  relied  on  the  advice  of 
the  deputy  collector  that  the  taxes 
should  not  be  paid? 

11  (C)  Is  the  taxpayer  liable  for  taxes 
after  offering  the  full  amount  of  taxes 
due  and  receiving  a receipt  which  ad- 
mitted personal  taxes  of  the  omission 
was  the  fault  of  the  collector? 

” (D)  Has  the  County  Court  any  authority 
to  remove  the  penalties?  If  not  can  the 
penalties  be  abated  by  any  authority? 

"In  nearly  every  instance  the  taxpayer 
Is  willing  to  pay  any  taxes  that  may 
be  due,  but  feels  that  the  Imposition 
of  penalties  Is  Inequitable  since  the 
non-payment  was  not  his  omission.1' 

This  request  for  an  opinion  will  be  answered  as  of 
one  question  and  will  not  be  divided  Into  A,  B,  C,  and  D* 

All  of  the  questions  are  so  -closely  related  that  It  would  be 
a duplication  to  give  authorities  on  each  question  separately 

Section  10973,  R.  Missouri  1939,  partially  reads 
as  follows: 

"In  all  counties,  except  the  city  of 
St.  Louis,  the  assessor  shall  be  pro- 
vided with  two  books,  one  to  be  called 
the  *real  estate  book, * and  the  other 
to  be  called  the  ^personal  assessment 
book. 1 a -*  it  is-  -15-  it  it  it  it  it  it  it  it  * *" 

Section  10990,  R.  S.  Missouri  1939,  partially  reads 
as  follows: 

"The  assessor,  except  In  St.  Louis 
city,  shall  make  out  and  return  to 
the  county  court,  on  or  before  the 
twentieth  day  of  January  in  every 
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year,  a fair  copy  to  the  assessor’s 
book,  verified  by  his  affidavit  an- 
nexed thereto,  in  the  following  words, 

tO- Wit  • '/ r *>r  ’/ ' '<*  v 'j*  v v*  'j ' ~}\  \c  '<*“  '/ • 

It  will  be  noticed  under  the  two  above  sections  the  asses- 
sor must  make  out  two  books;  one  to  be  called  "personal 
assessment  book",  the  other  to  be  called  the  "real  estate 
book".  These  books, under  Section  10990,  supra,  must  be 
turned  in  to  the  county  court  on  or  before  the.  20th  day  of 
January  In  every  year. 

Section  11052,  R,  3,  Missouri  1939,  reads  as  fol- 
lows i 

"As  soon  as  may  be  after  the  tax  book 
of  each  year  has  been  corrected  and 
adjusted,  and  the  amount  of  county 
tax  stated  therein  according  to  law, 
the  county  courts  shall  cause  the 
same  to  be  delivered  to  the  proper 
collector,  who  shall  give  receipts 
therefor  to  the  clerks  of  the14  county 
courts  respectively;  and  each  col- 
lector shall  be  charged  by  such 
clerk  with  the  whole  amount  of  the 
tax  books  so  delivered  to  him," 

Under  the  above  section^  each  collector  Is  charged,  by  the 
clerk  of  the  county  court,  with  the  amount  of  the  tax  books 
so  delivered  to  him.  When  the  taxes  are  not  paid  to  the 
collector,  in  accordance  with  the  amounts  set  out  In  both 
the  personal  and  real  estate  books,  then  under  Section  1110, 
R.  S.  Missouri  1939,  he  shall  make  lists  thereof,  one  to  be 
called  the  "personal  delinquent  list"  and  the  other  the 
"land  delinquent  list." 

Section  11112,  R,  S,  Missouri  1939,  partially  reads 
as  f ollov/s  t 

"-is-  * For  the  purpose  of  this  chap- 
ter, personal  tax  bills  shall  become 
delinquent  on  the  first  day  of  January 
following  the  day  when  said  bills  are 
placed  In  the  hands  of  the  collector, 
and  suits  thereon  may  be  instituted 
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after  the  expiration  of  said  first 
day  of  January,  and  within  five  years 
from  said  day.  ->  -»  * * * -:s-  a-  " 

Under  Section  10975,  supra,  the  assessor  having 
made  his  levy  it  becomes  the  duty  of  the  taxpayer  to  pay 
the  tax  without  notice.  We  only  find  one  section  which 
provides  for  the  notiee  of  the  payment  of  all  taxes.  This 
section  is  11079,  R.  S.  Missouri  1959,  and  reads  as  fol- 
lows* 


"It  shall  be  the  duty  of  the  collect- 
ors of  revenue  of  the  several  counties 
of  the  state,  immediately  after  the 
receipt  of  the  tax  books  of  their 
respective  counties,  to  give  not  less 
than  twenty  days*  notice  of  the  time 
and  place  at  which  they  will  meet  the 
taxpayers  of  their  respective  counties, 
and  collect  and  receive  their  taxes j 
said  notice  shall  be  given  by  posting 
up  at  least  four  written  or  printed 
handbills  In  different  parts  of  each 
municipal  township  in  said  counties, 
and  by  publication  for  two  weeks  in 
a newspaper.  If  one  be  piiblished  in 
the  county.  In  which  he  shall  notify 
said  inhabitants  to  meet  the  collector 
at  such  place's  in  their  respective 
townships  as  may  be  named  therein,  and 
the  number  of  days  (not  less  than 
three)  that  he  will  remain  at  each  of 
•such  places  for  the  purposes  aforesaid^ 
and  it  shall  be  his  duty  to  attend  at 
the  time  and  place  thus  appointed, 
either  In  person  or  by  deputy,  to 
receive  and  collect  such  taxes*  Pro- 
vided, the  county  court  may  relieve 
the  collector  from  visiting  any  munici- 
pal township  In  his  county  by  an  order 
of  record  to  be  made  before  notice  un- 
der the  provisions  of  this  section  is 
given," 

Section  11083,  R.  S.  Missouri  1959,  makes  it  the 
duty  of  the  collector  to  furnish  to  all  nonresident  tax- 
payers a statement  of  the  amount  of  taxes  assessed  against 
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real  estate;  but  these  sections  have  been  declared  to  be 
directory  and  not  mandatory. 

In  the  case  of  St.  Francis  Leveq  Dist.  v.  Dorroh, 
289  S,  W.  925*  1.  c,  928,  the  court  said: 

In  passing,  it  might  be  noted 
that  the  date  of  delinquency  of  such 
levee  taxes,  or  annual  installments 
. thereof.  Is  precisely  and  definitely 
fixed  by  the  statute,  and  is  not  de- 
pendent whatsoever  upon  the  giving  of 
any  notice  to  the  taxpayer  or  the 
making'  of  a demand  upon  him  for  payment 
of  such  taxes.  It  might  also  be  stated 
that  appellant  does  not  challenge  herein 
the  validity  of  the  assessment  of  special 
benefits  made  against  his  respective 
lands,  nor  does  he  challenge  the  validity 
of  the  levee  taxes  (based  upon  such 
special  benefit  assessment)  or  the  levy 
of  the  annual  Installments  thereof;  In 
fact,  he  has  apparently  recoghized  their 
validity  by  making  payment  of  the  princi- 
pal of  said  annual  Installments.  " 

The  court  further  saids  (par.  2 same  1.  c.  ) 

H-:t-  In  State  ex  rel  v«  Wilson,  216  Mo. 

215,  287,  115  S,  W.  549,  571,  we  said: 

n *This  court  has  many  timos  held  that, 
when  an  assessor  makes  out  his  assessor^ 
books,  jurisdiction  attaches  and  the  rest 
of  the  proceedings  are  only  directory 
(citing  authorities).  The  broad  principle 
announced  and  underlying  all  of  these  cases 
Is,  that  when  a valid  assessment  is  shown, 
its  entry  upon  the  tax  book  and  the  failure 
of  the  property  owner  to  pay  It  when  due, 
a good  cause  of  action  Is  made  out,_  and 
that  all  other  requirements  and  proceedings 
are  mere  formalities  and  Intended  to  assist 
and  facilitate  the  collection  of  the  taxes, 
and  hindrances  thrown  in  the  way  of  a 
speedy  collection  of  them,1 
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"To  like  effect  is  State  ex  rel  v.  Bungan, 

265  Mo.  355,  177  S.  W.  604.' 

"In  Noland  v,  Busby,  28  Ind.  154,  a some- 
what similar  statute  was  held  to  be  mere- 
ly directory.  Said  that  court: 

"'The  statute  makes  it  the  duty  of  the 
treasurer  on  receipt  of  the  duplicate, 
forthwith,  to  "cause  notice  to  be  posted 
up  at  the  courthouse  door,  and  in,  three 
other  public  places  in  the  county,  and 
to  cause  the  same  to  be  published  in 
some  newspaper  having  general  circu- 
lation in  his  county,  if  any  there  be, 
for  three  weeks  successively,  stating 
in  such  notice  the  amount  of  tax  charged 
for  state,  county,  school,  road  or  other 
purposes,  on  each  one  hundred  dollars 
valuation  of  the  taxable  propertyj  and 
also  the  tax  on  each  poll  for  state, 
county  and  other  purposes . " * If 

a valid  assessment  and  levy  had  been 
made  of  the  taxes  and  a proper  duplicate 
thereof  ma  e out  and  placed  In  the  hands 
of  the  treasixrer  for  collection,  his 
failure  to  give  the  notice  would  not 
invalidate  the  tax,  or  prevent  its 
subsequent  collection.  That,  like 
various  other  duties  enjoined  by  the 
statute,  can  only  be  regarded  as  di- 
rectory to  the  officer;  the  neglect 
to  give  the  notice  would  not  discharge 
the  t ax,  or  present  a valid  obstacle 
to  the  collection  thereof.*" 

In  your  request  you  ask: 

"Has  the  County  Court  any  authority  to 
remove  the  penalties?  If  not  can  the 
penalties  be  abated  by  any  authority?" 

The  county  courts  have  no  authority  to  abate  penalties 
but  the  Legislature  may  pass  a law  authorizing  them  to  abate  penaMea. 
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At  the  present  time  the  county  court  has  no  authority,  by 
legislation,  to  abate  penalties*  ^he  county  courts  are 
not  the  general  agents  of  the  counties  or  the  state*  It 
was  so  held  in  Sturgeon  v.  Hampton,  88  Mo.  203,  1*  c.  213, 
where  the  court  said* 

”The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state* 

Their  powers  are  limited  and  defined 
by  law.  These  statutes  constitute 
their  warrant  of  attorney.  Whenever 
they  step  outside  of  and  beyond  this 
statutory  authority  their  acts  are 
void*  X -*  » -*  * # * * » # * * -»  ” 

In  saying  the  Legislature  has  the  authority  to 
abate  penalties,  we  are  not  overlooking  Article  IV,  Sec- 
tion 51  of  the  Constitution  of  Missouri  which  reads  as 
follows  * 


”Th©  General  Assembly  shall  have  no 
power  to  release  or  extinguish,  or 
authorize  the  releasing  or  extinguish- 
ing, in  whole  or  in  part,  the  indebted- 
ness, liability  or  obligation  of  any 
corporation  or  individual  to  this  *Hate, 
or  to  any  county  or  other  municipal 
corporation  therein.” 

* 

or  Article  IV,  Section  55,  paragraph  22  of  the  Constitution 
of  Missouri  which  reads  as  follows t 

”The  General  Assembly  shall  not  pass 
any  local  or  special  law* 

# -:s-  -;s-  # * * -:s- 

”(22)  Remitting  fines,  penalties 
and  forfeitures,  or  refunding  moneys 
legally  paid  into  the  treasury* 


At  first  reading,  the  above  constitutional  sections 
appear  to  even  prohibit  the  Legislature  from  enacting  laws 
abating  penalties,  but  the  two  sections  have  been  construed 
in  State  v*  Koeln,  61  S.  IV.  (2d)  750,  1.  c*  755,  paragraphs 
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11,  12,  where  the  court  saidt 

"Another  clause  of  our  Constitution, 
subsection  22,  Section  53,  of  said 
article  4,  prohibits  the  enactment 
of  any  special  or  local  law  remitting 
* fines,  penalties  and  forfeitures.* 

It  seems  clear  that  this  group  of 
words  is  totally  unrelated  in  signi- 
fication to  the  group  first  discussed. 
It  is  evident  that  if  both  said  sub- 
section 22  and  section  51  relate  to 
the  same  subject,  there  would  be  a 
duplication,  for  section  51,  if  all 
inclusive,  would  render  the  subsec- 
tion of  53  superfluous  and  nugatory. 

But  under  established  rules  of  con- 
struction the  courts  should  resolve 
seemingly  conflicting  or  overlapping 
provisions  of  the  Constitution  by 
harmonising  them  and  rendering  every 
word  operative.  If  possible,  so  as  to 
give  effect  to  the  whole.  Applying 
that  rule,  and  also  the  rule  that  the 
Legislature  possesses  all  legislative 
powers  not  prohibited  by  the  Consti- 
tution, expressly  or  by  necessary 
implication,  we  are  of  the  opinion 
that  from  the  express  limitation 
contained  in  said  subsection,  pro- 
hibiting the  remission  of  fines, 
penalties,  and  forfeitures  by  special 
•law,  a necessary  implication  arises 
that  general  laws  on  that  subject  are 
not  prohibited  by  the  Constitution 
but  are  within  the  fundamental  powers 
just  referred  to,  and  of  opinion  alse 
that  said  section  51  does  not,  by 
express  words  or  by  necessary  impli- 
cation, prohibit  the  remission  of 
fines,  penalties,  or  forfeitures  by 
general  laws.  * « ■»  -:«■  x * * «■  ■*  -*  M 

They  were  also  construed  in  State  v.  Bair, 
(2d)  64,  1.  c.  66,  paragraphs  4 and  5,  where  the 

w*  In  this  situation,  the  legls- 
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63  S.  W, 
court  said* 
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lative  power  to  remit  the  penalties 
involved  here  Is  well  a&tled  in  princi- 
ple* In  Maryland  v.  B.  & 0,  R.  R.  Co., 

3 How.  534,  11  L,  Ed.  714,  It  Is  held 
that  the  Legislature  has  a right  to 
remit  penalties  imposed  By  law,  ’In 
this  aspect  of  the  case, ’ the  court 
said  at  page  552  of  3 How,,  11  L.  Ed, 

714,  ’and  upon  this  construction  of 
the  act  of  Assembly,  we  do  not  under- 
stand that  the  right  of  the  state  to 
release  it  is  disputed.  Certainly 
the  power  to  do  so  Is  too  well  set- 
tled to  admit  of  controversy,  The 
repeal  of  the  law  Imposing  the 
penalty  is  of  itself  a remission, 
it  it  it  it  it  it  :t  it  it  it  it  * -is-  it  it  it 

"it  it  it  The  Thirty-Eighth  General  As- 
sembly passed  an  act  (Laws  1895,  p. 

243)  remitting  penalties  which  seems 
to  have  furnished  the  pattern  for  No. 

80,  Unlike  the  latter,  the  former 
conditioned  the  remission.  In  Instances 
where  suits  had  been  filed,  upon  the 
taxpayer’s  paying  the  costs  together 
with  attorney’s  fees.-  In  construing  the 
latter  provision,  this  court  in  ^tate 
ex  rel*  Bauer-  v.  Edwards,  162  Mo,  660, 

63  S,  W.  388,  held  that  the  act  simply 
gave  the  taxpayer  an  opportunity  to 
avoid  the  costs  and  penalties  by 
.tendering  the  amount  of  the  original 
tax  before  suit  was  brought  and  before 
the  act  expired  by  limitation.  So  we 
think  that  under  a proper  construc- 
tion of  the  statute  assailed  in  the 
Instant  case  the  filing  of  suits  for 
delinquent  taxes  and  penalties  Is  not 
prevented,  but  that  penalties  are  re- 
mitted, in  the  manner  provided  In  No. 

80,  upon  proper  tender  of  payment  of 
the  original  taxes,  without  penalties, 
fees,  or  costs,  before  judgment  rendered 
(except  as  noted  later).” 

In  view  of  the  above  two  cases  the  Legislature  Is 

prohibited  from  passing  a special  law  but  the  courts  have 
construed  that  it  may  pass  a general  law  in  regard  to 
penal oies  which  has  been  done  m the  past  few  years • 
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In  your  request.  Section  (A)  you  ask  as  follows t 

ttIn  the  event  that  the  assessor, 
either  personally  or  by  deputy, 
failed  to  view  the  property  or  call 
upon  the  taxpayer  for  a listing  of 
his  personal  property,  would  the 
assessment  be  valid?" 

Ihe  law  applicable  to  this  question  is  set  out  in 
Section  10950,  R»  S,  Missouri  1939,  which  partially  reads 
as  follows : 


"I’he  assessor  or  his  deputy  or 
deputies  shall  between  the  first 
days  of  June  and  January,  and  af- 
ter being  furnished  with  the  neces- 
sary books  and  blanks  by  the  county 
clerk  at  the  expense  of  the  county, 
proceed  to  take  a list  of  the  tax- 
able personal  property  and  real  es- 
tate in  his  county,  town  or  dis- 
trict, and  assess  the  value  thereof, 
in  the  manner  following  to  wits  He 
shall  call  at  the  office,  place  of 
doing  business  or  residence  of  each 
person  required  by  this  chapter  to 
list  property,  and  shall  require 
such  persons  to  make  a correct  state- 
ment of  all  taxable  property  owned  by 
such  person,  or  under  the  care, 
charge  or  management  of  such  person, 
.except  merchandise  which  may  be  re- 
quired to  pay  a license  tax,  being  in 
any  county  of  this  state  in  accord- 
ance with  the  provisions  of  this  chap- 
ter, and  the  person  listing  the  prop- 
erty shall  enter  a true  and  correct 
statement  of  such  property.  In  a 
printed  or  written  blank  prepared 
for  that  purpose}  which  statement 
after  being  filled  out,  shall  be 
signed  and  sworn  to,  to  the  extent 
required  by  this  chapter  by  the  per- 
son listing  Hie  property  and  delivered 
to  the  assessor*  # * * * * * * # -x  " 
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It  will  be  noticed  under  the  above  partial  section 
that  all  that  is  required  of  the  assessor,  or  his  deputy, 
is  "-ft  * He  shall  call  at  the  office,  place  of  doing  business 
or  residence  of  each  person  required  by  this  chapter  to  list 
property,  * ” Nothing  Is  said  in  the  section  requiring 

him  to  view  the  property. 

Under  Section  10951,  R,  S.  Missouri  1939,  It  sets 
out  the  duties  of  the  assessor,  or  his  deputy,  to  the  effect 
that  If  a person  required  to  list  property  shall  be  sick  or 
absent  when  the  assessor  calls  for  a list  of  his  property, 
the  assessor  shall  leave  at  the  office,  the  usual  place  of 
residence  or  business  of  such  person,  a written  or  printed 
notice,  requiring  such  person  to  make  out  and  leave  at  the 
place  named  by  said  assessor,  on  or  before  some  convenient 
day  named  therein,  not  less  than  ten  days  nor  more  than 
twenty  days  from  the  date  of  such  notice,  it  also  provides 
that  if  the  person  so  notified  shall  neglect  or  refuse  to 
deliver  his  listing  made  out,  signed  and  sworn  to,  the  as- 
sessor shall  make  the  assessment,  ihis  section  was  construed 
In  the  case  of  State  ex  rel.  v.  Cummings,  151  Mo.  49,  1.  c. 
58,  where  the  court  saids 

”■»  * ->  The  assessor  is  required  to 
call  in  person  at  the  office,  place 
of  doing  business  pr  residence  of 
each  person  subject  to  taxation, 
and  require  such  person  to  make  a 
correct  statement  of  all  taxable 
property  owned  by  such  person,  or 
under  the  care,  management,  or 
charge  of  such  person.  If  the 
owner  Is  not  at  home,  the  statute 
requires  that  a written  or  printed 
notice  be  left  at  the  place  of 
business  or  residence  of  the  tax- 
payer, notifying  suoh  person  to 
make  a list,  and  the  assessor  Is 
required  to  specifically  note  the 
date  of  the  service  of  such  notice. 

By  this  personal  call  or  written  or 
printed  notice,  the  taxpayer  Is 
secured  the  privilege  of  stating 
exactly  what  property  he  has  and 
its  value,  when  this  call  is  made 
on  the  taxpayer,  and  request  made 
on  him  for  his  list,  or,  if  he  be 
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lows: 


©x  rel, 
saidj 


absent,  the  notice  is  left  for  him, 
within  the  period  from  June  1st  to 
January  1st  succeeding,  then  Juris- 
diction is  obtained  to  assess  his 
property.  We  use  the  word  ’Juris- 
diction, ’ for  want  of  a more  cor- 
rect expression.  Strictly  speaking, 
tax  proceedings  are  only  quasi 
judicial,  but,  as  they  have  the  ef- 
fect of  judgments,  the  word  * juris- 
diction’ can  readily  be  made  appli- 
cable to  them.  As  notice  of  strictly 
judicial  proceedings  is  essential, 
so  likewise  it  is  made  necessary  in 
all  enlightened  systems  of  Just  and 
equal  taxation.  The  similitude  may 
well  be  continued  by  holding  that, 
when  the  party  is  notified  within 
the  time  and  according  to  law,  the 
subsequent  proceedings  may  be  ir- 
regular, and  entitle  a party  to 
redress  on  appeal,  but  they  are  not 
void.” 

Section  10980,  R,  S.  Missouri  1939,  reads  as  fol- 


MNo  assessment  of  property  or  charges 
for  taxes  thereon  shall  be  considered 
illegal  on  account  of  any  informality 
in  making  the  assessment,  or  in  the 
tax  lists,  or  on  account  of  the  assess- 
ments not  being  made  or  completed  with- 
in the  time  required  by  law.” 

This  section  was  construed  in  the  case  of  State 

v.  Wilson,  216  Mo.  215,  1,  c.  287,  where  the  court 


”And  in  the  case  of  State  ex  rel,  v. 
Phillips,  137  Mo.  259,  this  count 
held  that,  under  Revised  Statutes 
1889,  sections  7563,  7584  and  7702, 
which  are  the  same  as  sections  9179, 
9209  and  9323,  Revised  Statutes  1899, 
mere  informalities  in  making  assess- 
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ments  of  property  or  charges  for  taxes 
thereon,  or  in  the  tax  lists,  or  on 
account  of  the  assessments  not  being 
made  or  completed  in  the  time  required 
by  law,  and  that  no  informality  in  mak- 
ing the  back  tax-book,  should  affect 
its  validity,  and  were  not  defenses 
in  an  action  to  collect  back  taxes. 


It  is  to  be  presumed  that  an  assessment  was  legal- 
ly made  when  shown  that  a tax  bill  has  been  issued  under- 
such  assessment.  It  was  so  held  in  State  ex  rel,  v.  Ful- 
lerton, 143  Mo.  682,  1,  c.  686,  where  the  court  saidi 


”The  tax  bill  is,  by  statute,  made 
’prima  facie  evidence  that  the  amount 
claimed  In  said  suit  is  just  and  cor- 
rect.* 2 R.  S.  1839,  sec.  7682j 
State  ex  rel.  v.  Schooley,  84  Mo. 
UTr  “Ho  ob jecEion  Is  made  that 
said  tax  bill  is  not  in  proper  form* 
It  Is  not  necessary  then  for  plain- 
tiff to  go  further  and  show  that  all 
steps  taken  by  the  assessor  were 
regular,  The  presumption,  in  the 
absence  of  evidence  to  the  contrary, 
is  that  tie  officer  did  his  duty. 
State  ex  rel.'v.  Way ne  Co,,  98  Mo, 
S6S*'  T£  devolved  upon  defendant 
to  show  any  omissions  In’ that  behalf 
after  plaintiff  had  presented  proof, 
which,  under  the  stsfc  ute,  made  a 
prima  facie  case,” 


CONCLUSION 


In  view  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  the  assessor  need  not  view  the 
property  to  make  a valid  assessment  on  personal  property. 

It  is  further  the  opinion  of  this  department  that 
the  taxpayer  Is  liable  for  penalties  even  though  he  relies 
on  the  advice  of  the  deputy  collector  that  the  taxes  should 
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not  b©  paid. 

It  is  further  the  opinion  of  this  department  that 
the  taxpayer  is  liable  for  taxes  after  offering  the  full 
amount  of  taxes  due  and  receiving  a receipt  which  omitted 
personal  taxes  even  though  the  amission  was  the  fault  of 
the  collector. 

It  Is  further  the  opinion  of  this  department  that 
at  the  present  time  the  county  court  has  no  authority  to 
remove  penalties  on  personal  taxes  and  can  only  receive 
the  authority  by  way  of  a legislative  act  and  at  the  present 
time  there  Is  no  legislation  allowing  the  county  court  to 
remove  the  penalty  assessed  on  a delinquent  personal  tax 
bill. 

Respectfully  submit  ted 


W«  J.  BURKE 

Assistant  Attorney  General 

APPROVED* 


VANE  C.  THURLO 
(Acting)  Attorney  General 
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combination  of  one  building  for  negro  children;  State 
Superintendent  may  make  apportionment  of  state  moneys 
for  the  temporary  combination. 
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Honorable  Lloyd  W.  King 
State  Superintendent 
Department  of  Public  Schools 
Jefferson  City,  Missouri 

Dear  Siri 

You  recently  wrote  this  department  concerning  the  ques- 
tion of  combining  two  school  districts  with  reference  to  negroes. 
In  the  first  instance,  you  eet  forth  the  specific  problems  as 
follows: 

"1*  The  temporary  combination  of  a school 
district  for  the  establishment  of  a 
colored  elementary  school  and  at  the 
same  time  permit  the  white  school  in 
each  district  included  in  the  combina- 
tion to  be  maintained  without  combina- 
tion. 

2.  The  apportionment  of  state  school  money 
on  account  of  the  temporary  combination 
of  two  or  more  districts  for  the  estab- 
lishment of  a colored  school.” 

Your  first  question  is: 

"Is  it  legal  for  two  or  more  school  districts 
to  provide  a temporary  combination  under  the 
provisions  of  Section  10457,  R.  S.  Mo.,  1959, 
for  the  establishment  of  a colored  elementary 
school  and  at  the  same  time  permit  the  white 
schools  in  each  district  included  in  the  com- 
bination to  be  maintained  without  combination?” 

Section  10457  refers  to  the  temporary  combination  for 
educational  purposes  of  two  or  more  school  districts,  but,  we 
think,  refers  solely  to  the  combination  of  districts  which  are 
attended  by  white  children.  Said  section  is  as  follows: 
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"Two  or  more  districts  may  combine  tempo- 
rarily for  educational  purposes  should  the 
school  boards  of  all  districts*  concerned 
agree  to  transport  the  pupils  of  one  or 
more  districts  to  a schoolhouse  elsewhere, 
and  such  districts  shall  receive  the  same 
apportionment  from  the  state  school  fund 
as  they  would  otherwise  have  received,  and 
may  use  such  funds,  or  any  part  thereof,  * 
in  transporting  pupils:  Provided  further, 
that  in  such  temporary  combinations  the 
record  of  daily  attendance  of  pupils  from 
each  district  shall  be  kept  separate,  and 
credited  to  their  respective  districts,  as 
a basis  for  future  apportionments*" 

We  have  considered  the  recent  decision  of  State  ex  rel, 
v*  Canada,  305  U.  S,  337,  in  which  the  Supreme  Court  of  the 
State  of  Missouri  was  reversed  with  reference  to  its  holding 
on  the  entrance  of  a negro  law  student  to  the  University  of 
Missouri,  We  do  not  think  this  decision  ha®  much  bearing  on 
the  question  which  you  present  other  than  the  fact  that  negro 
children  do  not  have  the  privilege  of  attending  the  same 
school,  but  do  have  the  privilege  of  attending  and  having 
schools  of  equal  opportunity  maintained  for  them. 

We  must  be  guided  by  our  statutes  with  reference  to 
negro  children.  Section  10350,  R.S,  Mo*  1939,  authorizes  the 
board  of  directors  to  establish  a school  for  colored  children 
under  certain  conditions,  or,  in  lieu  thereof,  may  pay  the 
transportation  and  tuition  charges  of  such  colored  children  to 
any  district  in  the  county  wherein  a school  is  maintained  for 
colored  children.  There  is  a further  provision  in  said  Sec- 
tion 10350  to  the  effect  that  if  there  is  no  school  building 
in  a school  district  for  colored  children,  the  board  of  direct- 
ors is  authorized  to  rent  suitable  buildings.  There  is  a further 
provision  that  the  boards  of  directors  of  two  or  more  districts 
may  establish  a Joint  colored  school,  the  expense  of  which  is  to 
be  borne  by  each  district  in  proportion  to  the  number  of  school 
children  enumerated  in  each* 

By  the  provisions  of  Section  10456,  R.  S*  Mo*  1939, 
teaching  units  are  to  be  determined  for  each  and  every  dis- 
trict on  the  basis  of  the  average  daily  attendance  in  such 
district  during  the  preceding  year,  and  any  district  maintain- 
ing a sehool  for  both  white  and  colored  children  is  entitled 
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to  receive  aid  for  both,  and  the  schools  are  considered 
separately  in  allowing  the  teaching  units. 

In  view  of  the  fact  that  the  statutes  plainly  provide 
that  each  district  is  to  be  treated  separately  and  both  are  to 
receive  aid,  and  the  fact  that  Section  10350  appears  to  be 
liberal  with  reference  to  the  establishment,  that  is,  the  build 
Inga,  in  the  case  of  colored  schools,  and  by  the  provisions  of 
Sectioh  10457,  permitting  the  temporary  combination  of  schools, 
we  are  of  the  opinion  that  it  is  legal  for  two  or  more  colored 
schools  to  be  provided  with  a temporary  combination  Insofar  as 
buildings  are  concerned, 

II, 

"Is  it  legal  to  make  apportionment  of  state 
school  money  under  the  provisions  of  the  law 
for  a temporary  combination  as  indicated  in 
Section  10457,  R.  S,  Mo*,  1939,  when  such 
combination  la  for  colored  school  purposes 
only?" 

In  view  of  our  answer  to  your  firsts  question  and  the 
reasons  therein  stated,  we  think  that  it  is  legal  to  make 
apportionment  of  state  school  moneys  for  the  temporary  combina- 
tion under  the  provisions  of  Section  10359,*  R,  S.  Mo.  1939,  even 
though  such  combination  Is  for  colored  schools  only. 

> Respectfully  submitted. 


OLLIVER  W,  NOLEN 
Assistant  Attorney  General 


APPROVED* 


VANE  C . THURLO 

(Acting)  Attorney  General 

OWN* NS 


\ 
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Honorable  Lloyd  W.  King 
Superintendent 

State  Department  of  Public  Schools 
Jefferson  City,  Missouri 


Dear  Mr.  King: 

This  Department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows: 

uIn  the  light  of  the  provisions  of  the 
laws  governing  the  distribution  of  state 
school  money  and  the  recent  decision  of 
the  Supreme  Court,  as  indicated  herein, 

I shall  appreciate  your  advice  and 
official  opinion  in  answer  to  the  follow- 
ing questions: 

"l.  Would  the  existence  of  any  one  or 
all  of  the  following  practices,  permitted 
or  authorized  by  the  school  board,  elimi- 
nate a school  district  from  qualifying 
for  the  distribution  and  use  of  public 
school  funds  for  such  units  or  parts  of 
the  school  program  in  which  these  prac- 
tices exist: 

”a.  The  attendance  of  pupils  at  mass 
or  the  giving  of  any  other  religious 
instruction  during  the  school  day  and 
under  the  jurisdiction  of  school 
teachers . 
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"b.  The  segregation  In  separate 
buildings  or  quarters  of  school 
children  according  to  religion. 


Hc.  The  employment,  as  teachers,  of 
Listers,  or  others  whose  special  re- 
ligious vows  prevent  them  from  giving 
secular  instruction  with  complete 
religious  freedom. 


"d.  The  assignment  of  teachers  by 
some  authority  other  than  the  school 
board,  even  though  t&e  board  accepts 
such  assignments  and  contracts  for 
the  payment  of  the  salaries  of  such 
teachers . 


Me.  Tne  display  or  use  in  the  quarters 
of  the  school  of  any  books,  symbols, 
or  tracts  representing,  or  calculated 
to  teach  the  pupils,  any  creeds,  tenets, 
or  beliefs  of  any  sect  or  denomination. 


n2.  On  whom  rests  the  responsibility  for 
determining  the  units  or  parts  of  a school 
program  on  which  a district  is  entitled 
to  the  apportionment  of  state  school  funds? 


3.  In  determining  the  August  15,  1941, 
apportionment , and  those  of  succeeding 
years,  is  it  mandatory  that  the  State  Super- 
intendent of  Public  Schools  accept  the 
certification  of  applications  of  boards  of 
education  by  a County  Clerk  as  sufficient 
evidence^ of  the  existence  of  free  public 
schools^ in  the  county  and  their  eligibility 
to  receive  state  school  money? 
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H4.  If  the  County  Clerk’s  certification 
of  public  schools  is  accepted  for  the 
distribution  of  state  school  money  on 
August  15  and  it  is  later  determined  that 
some  of  the  school  districts  to  which  the 
apportionment  was  made  did  not  qualify 
for  the  apportionment  for  all  or  a part 
of  the  units  of  the  school  program,  what 
will  be  the  proper  course  of  action? 


"5 , Yihat  action  shall  be  taken  by  the 

State  Superintendent  of  Schools  on  this 
August  15  with  respect  to  the  apportionment 
of  state  school  money  to  the  District  of 
Meta,  or  any  other  public  school  district 
in  which  similar  conditions  obtain. 


”7.  What  is  the  present  effect  of  the 
decision  of  the  Supreme  Court  of  Missouri 
in  Case  No.  37,264  (Harfst,  et  al*. 
Appellants,  v.  lioegen,  et  al.,  Respondents), 
upon  the  apportionment  and  distribution 
of  the  state  school  money  on  August  15 
next}  and  should  such  decision  be  taken 
into  account  in  making  such  apportionment?” 


The  decision  referred  to  in  your  request  is  that  of 
Harfst  v.  Hoegen  (No.  37264,  not  yet  officially  reported), 
which  was  recently  decided  by  the  Supreme  Court  of  Missouri. 
However,  a motion  for  rehearing  has  been  filed  in  this  case 
and  two  motions  to  Intervene  have  been  allowed.  Therefore, 
the  decision  Is  not  final  and  It  is  not  the  law  as  yet  in 
this  State,  However,  what  is  said  in  that  case  would  be  high- 
ly persuasive  upon  any  question  vfoich  Involves  like  facts. 

The  Harfst  Case  involved  the  question  of  whether  a certain 
school  was  a "public  school"  so  as  to  be  entitled  to  state  aid. 
The  school  was  owned  by  the  Catholic  Parish  of  St.  Cecelia  and 
was  rented  to  the  school  district.  The  teachers  were  Sisters 
of  the  Most  Precious  Blood,  a Catholic  teaching  order.  The 
Nuns  were  hired  by  the  school  board  of  the  district  as  teachers 
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Tue  facts  In  the  case  as  shown  by  the  opinion  were 
as  follows* 

»We  find  the  usual  school  day  ‘commencing 
with  prayer  in  the  morning.  After  prayer 
the  pupils  are  marched,  one  room  at  a 
time,  to  the  Catholic  church  next  door 
for  Holy  Mass.  After  Mass  the  pupils  are 
marched  back  to  their  school  rooms  where 
they  receive  religious  Instruction,  in 
this  they  study  the  Catholic  catechism 
and  the  child's  Catholic  Bible.  On  one 
or  two  days  of  each  week  the  parish 
priest  gives  religious  instruction  to  the 
pupils  in  the  midmorning,  either  at  the 
church  or  in  the  schoolhouse  chapel.  On 
Friday  afternoons  the  pupils  are  again 
marched  to  the  church  for  confession. 

In  the  quarterly  'Teacher's  Report  to 
Parents'  the  subject  'Religion*  is  in- 
cluded under  'Branches  Pursued*  and  a 
grade  In  this  subject  is  given  to  each 
pupil', " 

The  court  under  the  above  set  of  facts  held  that 
the  school  was  not  a "public  school"  and  therefore  not  en- 
titled to  state  aid.  Further  reference  will  be  made  to  this 
opinion  in  answering  the  questions  submitted  in  your  letter. 

Your  questions  will  be  answered  In  their  numerical 

order. 

A 

"Trie  attendance  of  pupils  at  mass  or  the 
giving  of  any  other  religious  instruction 
during  the  school  day  and  under  the  juris- 
diction of  school  teachers." 

It  must  be  born  In  mind  that  this  question  relates 
to  the  distribution  of  funds  to  schools  under  Article  XI, 
Sections  1 to  11,  inclusive,  of  the  Constitution  of  the  State 
of  Missouri.  Section  1 refers  to  the  duty  of  the  General 
Assembly  to  establish  and  maintain  free  public  schools  for 
the  gratuitous  instruction  of  all  persons  In  the  state  between 
the  ages  of  six  and  twenty.  Section  11  refers  to  religious 
or  sectarian  schools  and  prohibits  public  funds  to  be  paid  to 
them,  said  section  being  as  follows* 
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“Neither  the  General  Assembly  nor  any 
county,  city,  town,  township,  school 
district  or  other  municipal  cprporation, 
shall  ever  make  an  appropriation  or  pay 
from  any  public  fund  whatever,  anything  in 
aid  of  any  religious  creed,  church  or 
sectarian  purpose,  or  to  help  to  support 
or  sustain  any  private  or  public  school, 
academy,  seminary,  collage,  university 
or  other  institution  of  learning  controlled 
by  any  religious  creed,  church  or  sectar- 
ian denomination  whatever}  nor  shall  any 
grant  or  donation  of  personal  property  or 
real  estate  ever  be  made  by  the  State,  or 
any  county,  city,  town  or  other  municipal 
corporation,  for  any  religious  creed, 
church  or  sectarian  purpose  whatever,” 

By  Section  10337,  R.  S,  Mo,  1939,  care,  control 
and  equipment  of  a school  is  under  the  control  of  the  Board 
of  Directors,  Said  section  contains  further  provision  to 
the  effect  that  the  board  may  allow  the “free  use  of  the 
school  buildings  and  grounds  for  the  free  discussion  of 
public  questions  or  subjects  of  general  public  interest, 
for  the  meeting  of  organization  of  citizens,  or  for  such 
other  civic,  social  or  educational  purposes  as  will  not 
interfere  with  the  prime  purposes  to  which  such  buildings 
and  grounds  are  devoted j and  further  provides  that  the  annual 
or  special  meeting  for  any  of  the  above  mentioned  purposes 
may,  by  a majority  vote  of  the  qualified  voters,  be  pro- 
hibited. 


There  is  another  section  relating  to  the  annual  meet- 
ings of  the  common  school  district.  The  fifth  provision  of 
the  powers  of  the  voters  at  the  annual  meeting  under  Section 
10419,  R,  S,  Mo.  1939,  is  as  follows i 

“To  determine,  by  majority  vote,  whether 
or  not  the  sohoolhouse  of  the  district 
may  he  used  during  the  ensuing  year  for 
religious,  literary  or  other  purposes, 
or  for  the  meeting  of  farmer  or  labor 
organizations,  secret  or  otherwise," 

The  provisions  of  Section  10362,  R,  S,  Mo.  1939,  are 
to  the  effect  that  the  school  day  shall  consist  of  six  hours. 
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occupied  in  actual  school  work,  and  the  school  week  shall 
consist  of  fire  days.  It  is  conceded  by  numerous  author- 
ities that  the  teaching  of  any  form  of  religion  In  the 
public  schools  during  the  sehool  hours,  irrespective  of 
the  sect  of  the  religion  taught,  whether  it  be  Catholic, 
Quaker,  Lutheran,  Mormon,  Baptist,  Presbyterian,  or  other 
forms  of  Protestant  religion,  is  prohibited,  Knowlton  v, 
Baumhover,  182  Iowa  691;  Hysong  v.  Gallitzin  School  District, 
164  Pa,  629;  Gerhardt  v.  Held,  66  N.  D.  444. 

We  are,  therefore,  of  the  opinion  that  the  conduct- 
ing of  mass  or  the  giving  of  any  other  religious  instruction 
during  the  school  day  is  prohibited. 

We  shall  next  consider  the  question  of  such  religious 
Instruction  not  conducted  during  the  school  hours  and  not  In 
conjunction  with  the  general  diffusion  of  knowledge  and  in- 
telligence as  contemplated  by  the  Constitution. 

The  courts  of  Missouri  have  never  passed  directly 
on  this  phase  of  religious  teaching  in  our  schools.  However, 
the  question  was  directly  before  the  Supreme  Court  of  Indiana 
in  State  ex  rel.  Johnson  v,  Boyd,  28  N,  E,  (2d)  257,  1.  c, 
266,  and  the  court  said; 

"The  appellants  also  contend  that  it 
is  significant  that  each  morning. 

Immediately  prior  to  the  beginning  of 
school,  the  pupils  were  caused  to 
attend  at  the  nearby  Roman  Catholic 
Church  where  they  were  given  religious 
• instructions  for  thirty  minutes  by  the 
Parish  Priests.  The  findings  do  not 
disclose  by  whom  the  children  were 
•caused*  to  attend.  The  finding  does 
disclose  that  the  service  was  said  to 
be  voluntary.  Since  the  children  in 
question  were  children  of  Catholic 
parents  and  the  service  was  voluntary 
and  not  within  the  school  hours  we 
fail  to  see  that  this  amounts  to  sec- 
tarian teaching  within  the  schools  or 
that  it  could  be  held  to  make  the 
schools  parochial  schools  rather  than 
public  schools," 
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In  the  decision  of  Drltt  v,  Snodgrass,  66  Mo,  286, 
the  question  arose  as  to  the  power  of  the  board  to  make  and 
enforce  needful  rules  and  regulations  for  the  government  and 
management  of  the  school  , As  to  the  authority  of  the  parent 
and  the  teacher  in  reference  to  a pupil,  the  court  said 
(1.  c,  298): 


«#  # # Which  every  child  within  school 
age  has  a right,  under  the  lav;,  to 
attend,  subject  while  so  attending  to 
be  governed  by  such  needful  rules  as 
may  be  prescribed.  When  the  school 
room  is  entered  by  the  pupil,  the  au- 
thority of  the  parent  ceases,  and  that 
of  the  teacher  begins;  when  sent  to 
his  home,  the  authority  of  the  teacher 
ends,  and  that  of  the  parent  is  resumed. 

For  his  conduct  when  at  school,  he  may 
be  punished  or  even  expelled,  under 
proper  circumstances;  for  his  conduct 
when  at  home,  he  is  subject  te  domestic 
control  * * *" 

In  view  of  the  authorities  mentioned  above  we  are  of 
the  opinion  that  the  attendance  at  mass  or  other  religious 
instructions  by  pupils  outside  of  school  hours,  would  not  con- 
stitute the  maintaining  of  a sectarian  school  within  the  meaning 
of  the  Constitution, 


B. 

"The  segregation  in  separate  buildings 
or  quarters  of  school  children  according 
to  religion, " 

From  a reading  of  your  second  question,  we  infer  that 
you  refer  to  the  practice  cited  in  the  recently  decided  case 
of  Harfst  v.  Hoegen  (No.  37264),  wherein  a school  district  had 
two  schools  and  the  directors  of  the  district  had  made  it  a 
rule  requiring  all  Catholic  students  to  attend  the  school 
taught  by  Nuns,  while  the  Porte stant  children  were  required 
to  attend  the  other  school.  Judge  Douglas  in  speaking  for 
the  court  said: 
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'fThe  segregation  of  Catholie  from  the 
non-Catholic  children  and  their  manda- 
tory attendance  at  one  or  the  other  of 
the  two  grade  schools  according  to  their 
religion,  whether  the  schools  be  of 
equal  or  of  unequal  facilities,  like- 
wise constitutes  a denial  of  complete 
religious  freedom*” 

In  view  of  the  above  statement,  we  believe  that  a 
school  board  is  forbidden  to  segregate  in  separate  buildings 
or  quarters  school  children  according  to  their  religion* 


C 

”The  employment,  as  teachers,  of  Sisters, 
or  others  whose  special  religious  vows 
prevent  them  from  giving  secular  instruc- 
tion with  complete  rqligious  freedom." 


At  the  outset  we  wish  to  point  out  that  this  Depart- 
ment has  made  inquiry  as  to  the  vows  taken  by  "Sisters"  of 
the.  Catholic  Church,  and  we  find  nothing  therein  that  prevents 
them  from  giving  secular  instruction  with  complete  religious 
freedom.  From,  the  information  that  we  have  obtained  the  only 
vows  that  nuns  are  required  to  take  are  those  of  poverty, 
chastity  and  obedience.  However,  answering  your  question,  we 
are  of  the  opinion  that  if  any  teacher  of  a public  school  has 
taken  a religious  vow  which  prevents  the  giving  of  secular  in- 
struction with  complete  religious  freedom,  then  such  teacher 
may  not  be  employed  as  an  instructor  in  the  public  schools. 

In  the  case  of  McDowell  v.  Board  of  Education,  172 
N.  Y.  S.590,  it  was  held  that  a schoolteacher  who  was  a 
Quakeress  was  properly  dismissed,* not  because  of  her  religion, 
but  because  of  certain  views  and  beliefs  which  she  declared 
were  based  on  her  religion,  which  prevented  her  from  properly 
discharging  the  duty  she  had  assumed,  in  that  she  was  opposed 
to  war,  and  to  the  existing  war  with  the  German  government,  • 
would  not  uphold  this  country  in  forcibly  resisting  Invasion, 
would  not  help,  or  urge  her  pupils  to  help,  the  United  States 
government  in  carrying  on  the  war  with  Germany,  or  to  perform 
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Red  Cross  services,  or  to  buy  thrift  stamps,  and  did  not 
believe  that  a teacher  was  under  special  obligation  to 
train  her  pupils  to  support  the  government  of  the  United 
States  in  its  measures  for  carrying  on  the  war. 

Therefore,  we  rule  that  if  any  person  has  taken 
a vow  which  prevents  the  giving  of  secular  instruction  with 
complete  religious  freedom,  such  person  should  not  be  em- 
ployed as  a teacher,  and  if  employed  the  school  is  not  a 
"public  school"  within  the  meaning  of  the  Constitution  and 
is  not  entitled  to  state  aid. 


D 

"The  assignment  of  teachers  by  some 
authority  other  than  the  school  board, 
even  though  the  board  accepts  such 
assignments  and  contracts  for  the  pay- 
ment of  the  salaries  of  such1*  teachers 

As  heretofore  stated,  the  control  and  management 
of  the  school  is  under  the  authority  of  the  school  board, 
the  hiring  of  teachers,  the  maintenance  of  the  buildings, 
and  all  other  necessary  elements  which  are  essential  in 
carrying  on  a public  school.  The  school  board  must  in  effect 
hire  and  make  contract  with  the  teacher,  and  should  not  be 
mere  puppets,  nor  should  the  Constitution  be  circumvented  by 
permitting  others  to  select  the  teacher  for  the  board  on 
religious  grounds,  acquiesce  or  approve  same.  In  this 
regard,  wo  therefore  again  refer  you  to  the  case  of  State  ex 
rel.  Johnson  v.  Boyd,  supra,  in  which  the  point  was  raised 
that  the  teachers  employed  by  the  school  trustees  were  recom- 
mended for  such  positions  by  the  authorities  of  various 
Catholic  colleges.  The  court  said  (1,  c.  265)  j 

"The  fact  that  these  teachers  were 
recommended  by  various  Catholic  normal 
schools  can  not  be  considered  an  important 
factor.  The  teachers  were  employed  by  the 
Board  of  School  Trustees.  They  were 
chosen  from  persons  regularly  qualified 
and  licensed  to  teach  school  agreeable 
to  the  laws  of  the  State  of  Indiana.  It 
is  the  duty  of  school  trustees  to  investi- 
gate the  character  and  fitness  of  teachers. 
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The  trustees  may  do  this  in  aiy  proper 
manner  which  they  may  choose,  including 
the  procuring  of  recommendations.  He com- 
mendations from  any  reliable  normal 
college  should  be  helpful.  The  choice 
of  teachers  is  within  the  discretion  of 
the  school  trustees  and  unless  such  dis- 
cretion be  abused  the  courts  will  not 
interfere.  * 

Therefore,  it  is  our  opinion  that  the  employment 
and  assignment  of  teachers  is  under  the  exclusive  control  of 
the  school  board  and  no  other  person  or  group  has  the  right 
or  authority  to  select  the  teacher  of  a public  school.  But, 
the  mere  fact  that  the  teachers  are  recommended  by  some 
third  person  or  group  does  not  vitiate  the  contract  of  em- 
ployment, if  in  truth  and  fact  the  school  board  Itself 
actually  employs  the  teaeher. 


E 

"The  display  or  use  In  the  quarters  of 
the  school  of  any  books,  symbols,  or 
tracts  representing,  or  calculated  to 
teach  the  pupils,  any  creeds,  tenets, 
or  beliefs  of  any  sect  or  denomination." 

In  view  of  our  holding  to  question  "A,"  to  the 
effect  that  any  religion,  irrespective  of  sect  or  denomina- 
tion, cannot  be  taught  in  the  schools  during  school  hours, 
v/e  are  of  the  opinion  that  books,  symbols,  tracts,  fonts, 
cannot  be  displayed  or  used  In  the  schools.  In  the  Harfst 
case  the  chancellery  court  enjoined  the  use  or  display  of 
such  matters  in  the  school  room.  His  action  in  so  enjoin- 
ing was  approved  by  the  Supreme  Court*  Therefore,  we  approve 
and  adopt  that  view  in  this  opinion  and  rule  that  the  dis- 
play or  use  of  any  symbols  or  tracts  representing  any  creeds, 
tenets  or  beliefs  of  any  sect  or  denomination  in  a public 
school,  is  illegal  and  such  books,  symbols,  etc.,  should  be 
removed . 


Therefore,  in  summation,  we  are  of  the  opinion  that 
in  answering  your  questions  A,  H,  C,  P ana  E,  that  the  existence 
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of  any  one  or  all  of  the  conditions  wherein  we  have  held 
that  they  should  not  exist,  would  eliminate  the  school 
district" from  qualifying  for  the  distribution  and  use  of 
public  funds . 


P 

"On  whom  rests  the  rosponsibility  for 
determining  the  units  or  parts  of  a 
school  prograin  on  vfoich  a district  is 
entitled  to  the  apportionment  of  state 
school  funds?" 

Section  10390,  R.  S.  Mo.  1939,  provides  in  part  as 

follows* 

"The  state  superintendent  of  public 
schools  shall,  annually,  before  August 
15th,  apportion  the  public  school  fund 
applied  for  the  benefit  of  the  public 
schools  in  the  manner  provided  by  law, 

■»." 

The  statute  then  sets  forth  the  different  suns  of 
money  that  shall  be  apportioned  to  the  various  districts, 
and  provides  further  as  f ollows : 

# The  clerk  of  each  school  dis- 
trict shall  make  a report  to  the  county 
'clerk  between  June  15th  and  June  30th 
of  each  year,  showing  the  number  of 
teachers  employed,  the  total  number  of 
days’  attendance  of  all  pupils,  the 
length  of  the  school  term,  the  average 
attendance,  the  number  of  days  taught 
by  each  teacher,  the  salary  of  each 
teacher,  and  any  other  information  that, 
the  state  superintendent  may  require. 

The  aforesaid  report  shall  be  sworn  to 
oefore  a notary  public  or  the  county 
clerk.  The  county  clerk  shall  make  a 
summary  of  all  these  reports  and  forward 
to  the  state  superintendent  of  public 
schools,  on  or  before  July  15th,  a report 
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showing  the  total  number  of  teachers 
employed  in  the  county,  and  the 
total  number  of  days ’ attendance  of 
all  pupils  in  the  county,  the  number 
of  teacher  employed  for  the  full  term 
and  the  number  for  half  terms,  and  the 
number  whose  salary  is  one  thousand 
dollars  or  more  per  year,  and  such 
other  information  as  the  state  superintend- 
ent may  require.  Any  district  clerk,  county 
clerk,  or  teacher,  who  shall  knowingly 
furnish  any  false  information  in  such  re- 
ports, or  neglect  or  refuse  to  make  afore- 
said report,  shall  be  deemed  guilty  of  a 
misdemeanor  and  punishable  by  a fine  not 
exceeding  five  hundred  dollars  or  imprison- 
ment in  the  county  jail  for  a term  not 
exceeding  six  months,  or  by  both  such 
fine  and  imprisonment.  * # -k-  * •$:-  *-» 


Under  the  provisions  of  the  above  statute  the  duty 
is  imposed  upon  the  clerk  of  the  school "district  and  the 
county  clerk  to  obtain  the  necessary  information  upon  which 
the  apportionment  is  made  and  it  is  made  a criminal  offense 
knowingly  to  furnish  any  false  information  in  such  reports* 
As  will  be  shown  in  the  answer  to  the  next  question,  the 
State  Superintendent  must  accept  these  reports  as  true  and 
cannot  question  their  authenticity  or  accuracy*  Therefore 
is  the  opinion  of  this  Department  that  the  responsibility 
detemlning  the  unit  of  a school  district  which  is  en- 
titled to  apportionment  of  state  school  funds,  rests  uoon 
■une  clerx  of  the  school  district  and  the  county  clerk* 


G 

"In  determining  the  August  15,  1941 
apportionment,  and  those  of  succeed- 
ing years,  is  it  mandatory'  that  the 
State  Superintendent  of  Public  Schools 
accept  the  certification  of  applications 
of  boards  of  education  by  a county  clerk 
as  sufficient  evidence  of  the  existence 
oi  free  public  school s in  the  county 
and  their  eligibility  to  receive  state 
school  money?" 
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Section  10390,  R.  S.  Mo.  1939,  has  been  quoted 
in  full  in  the  preceding  para  raph  and  we  do  not  deem  it 
necessary  to  quote  this  statute  again. 

Section  10393,  R,  3.  Mo,  1939,  provides  as  follows: 

"The  state  superintendent  of  public 
schools  is  hereby  authorized  to  cor- 
rect any  error  made  in  the  apportion- 
ment of  the  public  school  funds  among 
the  various  counties  of  this  state 
out  of  the  public  school  fund  of  the 
year  next  following  the  date  when  such 
mistake  was  made,  and  the  amount  bet 
apart  to  any  county  for  the  purpose 
of  correcting  an  error  shall  be  by 
him  certified  to  the  state  auditor 
and  to  the  county  clerk,  and  the  state 
auditor  shall  draw  a warrant  on  the 
state  treasurer  for  the  amount  so 
certified  in  favor  of  the  treasurer 
of  said  county,  and  the  county  clerk 
shall  apportion  said  funds  to  the 
various  districts  in  said  county  as  the 
funds  of  the  year  in  which  said  error 
occurred,  and  the  county  treasurer  may 
pay  outstanding  warrants  for  teachers* 
wages  Issued  during  the  school  year  in 
which  said  error  occurred,  not  to  ex- 
ceed the  correction  made,” 

Section  10599,  R.  3.  Mo.  1939,  sets  forth  the  powers 
and  duties  of  the  state  superintendent  of  public  schools  and 
provides  in  part  as  follows: 

* He  shall  exercise  such  super- 
vision over  the  educational  funds  of 
the  state  as  may  be  necessary  to  secure 
their  safety  and  correct  application 
and  distribution  according  to  law.*-  #n 

ln  the  case  of  State  ex  rel.  Randolph  County  v.  .vans 
240  Mo.  96,  the  Supreme  Court  of  Missouri  had  before  it  the 
question  of  whether  the  state  superintendent  of  public  schools 
could  attack  tne  truthfulness  or  correctness  of  the  enumera- 
tion made  in  the  manner  prescribed  by  statute  of  the  children 
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within  a school  district,  The  court,  through  Judge  Graves 

said: 

"If  these  enumerations  are  fraudulent 
no  doubt  they  could  be  attacked  and 
corrected  in  a proper  action,  but  so 
long  as  they  exist  the  State  Superintend- 
ent cannot  re'-ch  them  in  this  collateral 
proceeding.  Until  they  are  corrected 
in  a proper  proceeding  he  must  take  them 
as  a basis  for  a proper  distribution 
of  the  school  money.  This  view  of  course 
disposes  of  the  enumerations  for  all 
the  years,  and  in  effect  disposes  of  the 
case,  but  there  aro  other  matters  urged 
by  the  motion  to  strike  out  which  we 
prefer  to  discuss,  and  these  we  take 
next. 

"But  to  my  mind  there  is  another  reason 
why  the  contention  of  respondent  Avans 
cannot  be  sustained.  His  duties  as  to 
the  distribution  of  school  funds  are 
purely  ministerial.  No  statute  author- 
isos  the  State  Superintendent  to  revise 
ana  correct  enumerations  on  the  ground 
of  fraud.  Such  officer  has  been  fur- 
nished with  no  legal  -machinery  by  which 
he  can  hold  or  have  a hearing  and  adjudge 
the  fact  of  fraud  or  no  fraud  in  enumera- 
tion returns.  He  is  not  empowered  to 
• bring  the  interested  parties  before  him. 

In  fact-  the  law  makes  no  provision  for 
him  to  make  an  investigation  of  the 
question  of  fraud.  As  indicated  in  the 
previous  paragraph,  I have  no  doubt 
that  in  a proper  proceeding  before  a 
proper  tribunal,  with  the  proper  parties 
before  such  tribunal,  fraudulent  enumera- 
tion lists  may  be  purged  of  fraud,  but  the 
State  Superintendent  has  not  been  consti- 
tuted such  a tribunal  by  law." 

This  ease,  although  decided  under  statutes  which 
are  not  identical  with  those  in  effect  today,  still  deals 
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with  the  procedure  that  la  to  he  followed  In  the  apportion- 
ment of  state  school  funds,  and  we  believe  authority  in 
answer  to  the  question  presented  above.  ‘ The  case  further 
points  out  that  Section  10393,  supra,  relating  to  the 
correction  of  errors  by  the  state  superintendent  in  the 
apportionment,  applies  only  "when  he  has  apportioned  to 
a county  less  than  that  was  due  it." 

Therefore,  it  is  the  opinion  of  this  Department 
that  it  is  mandatory  that  the  state  superintendent  of 
public  schools  accept  the  applications  of  boards  of  educa- 
tion as  true  arid  that  he  cannot  question  the  correctness 
of  the  application  because  he  has  no  discretion  in  this 
matter  ana  his  duties  are  purely  ministerial. 


H 

"If  the  county  clerk’s  certification 
of  public  schools  is  accepted  for  the 
distribution  of  state  school  money  on 
August  15  and  it  is  later  determined 
that  some  of  the  school  districts  to 
which  the  apportionment  was  made  did 
not  qualify  for  the  apportionment  for 
all  or  a part  of  the  units  of  the 
school  program,  what  will  be  the  proper 
course  of  action?" 

A-s  pointed  out  in  the  /.vans  case,  supra,  and  as 
will  be  noted  from  reading  Section  10390,  supra,  criminal 
prosecution  has  been  provided  for  and  it  is  our  opinion  that 
this  is  the  proper  procedure  to  follow  if  the  county  clerks 
or  the  clerks  of  the  respective  districts  have  made  false 
reports  stating  that  certain  districts  have  a certain  number 
of  teachers  and  pupils  attending  the  public  schools  In  that 
district.  Furthermore,  a civil  action  could  he  Instituted 
against  the  school  to  recover  the  money  received  by  them  to 
which  they  were  not  legally  entitled.- 


I 

" hat  action  shall  be  taken  by  the  state 
Superintendent  of  Schools  on  this  August 
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15  with  respect  to  the  apportionment 
of  state  school  money  to  the  District 
of  Meta,  or  any  other  public  school 
district  in  which  similar  conditions 
obtain?" 

As  pointed  out  in  our  answer  to  question  KG"  , the 
state  superintendent,  in  making  the  apportionment  of  state 
school  money,  acts  in  a ministerial  capacity  and  it  is 
mandatory  that  he  make  the  apportionment  according  to  the 
certification  and  application  of  the  clerk  of  the  county 
court. 


J 


"What  is  the  present  effect  of  the  de- 
cision of  the  Supreme  Court  of  Missouri 
in  Case  No,  57,264  (Harfat,  ot  al.. 

Appellants,  v.  Hoegen,  et  al,,  Respond- 
ents), upon  the  apportionment  and  dis- 
tribution of  the  state  school  money  on 
August  15  nextj  and  should  such  decision 
be  taken  into  account  in  making  such 
apportionment?" 

The  recent  opinion  of  Harfat  v.  Hoegen,  as  stated 
above,  is  not  yet  final,  there  being  a motion  for  rehearing 
now  pending,  and  therefore  this  case  should  not  be  taken 
into  consideration  in  the  apportionment  and  distribution  of 
state  school  money  on  August  15th.  Moreover,  as  pointed 
out  in  answer  to  questions  "G"  and  "I,"  the  state  superin- 
tendent of  public  schools  cannot  question  the  application 
and  certification  but  must  make  the  apportionment  according 
to  the  figures  presented  in  such  application  and  certification. 


Respectfully  submitted. 


ARTHUR  O'KEEFE 

Assistant  Attorney-General 

APPROVED : OLLIVHR  W,  NOLEN 

Assistant  Attorney-General 

ROY  McKITTRICK 
Attorney-General 
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EXTRADIT  i'OIf't 


A child  who  flees  the  State  although 
in  the  custody  of  the  court  as  a neglected 
and  delinquent,  not  having  been  convicted 
of  any  crime,  cannot  be  extradited. 


September  19,  1941 


Hon.  Guy  D.  Kirby, 
Judge,  Juvenile  Court 
Division  Number  One 
Greene  County 
Springfield,  Missouri 


Dear  Sir* 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  September  18,  1941,  upon  the  following  statement 
of  facts : | 

; I 

MI  don’t  warit  to  impose  on  your  office, 
but  X wbuld  &ike  very  much  to  have  your 
opinion  on  tfhls  case*  It  is  an  emergency 
that  has  to  be  acted  on  right  speedily. 


HI  have  under  the  jurisdiction  of  the 
Juvenile  Court,  as  a neglected  child,  a 
girl  noyt  17  ‘years  of  age*  Several  years 
ago,  when  she  was  of  juvenile  age,  she 
was  adjudged  neglected,  not  delinquent, 
and  placed  in  the  care  of  the  Probation 
Officer,  who  placed  her,  with  the  Court’s 
approval,  in  what  is  called  the  Women’s 
Welfare  Home,  a local  institution,  for 
an  indefinite  stay;  subject,  of  course, 
to  the  future  orders  of  the  Court. 


WA  few  weeks  ago  tills  girl  escaped  one 
night  and  we  now  have  information  that  she  is 
held  in  California.  Vihat  I would  like  to 
have  is  your  opinion  as  to  whether  or  not 
it  is  the  duty  of  the  Court  to  have  the 
Probation  Officer  go  and  bring  her  back; 
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and  if  so  whether  or  not  hie  ex- 
penses are  properly  charged  against 
the  County}  and  if  so,  what  mileage 
and. legal  expenses  he  would  be  authorised 
in  charging. 

"Not  being  a delinquent,  having  committed 
no  offense  other  than  simply  running  away, 

1 take  it  she  would  not  be  regarded  as  a 
fugitive  from  justice,  requiring  extradi- 
tion. The  girl’s  home  has  been  here  and 
she  has  a father  living  here  who  is  unable 
to  take  care  of  her.  For  that  reason  the 
Court  had  to  provide  a plaee  for  her  to 
stay.  If  the  girl  is  not  brought  back, 
the  result  will  probably  be  that  she  will 
be  a wanderer  and  it  strikes  me  that  this 
Court  Is  under  some  obligation  to  the 
child, 

"I  have  ray  ideas  about  this  question  I am 
asking  you,  but  in  view  of  the  fact  that 
the  Probation  Officer  is  my  appointee  and 
acta  under  my  orders,  I would  greatly  appre- 
ciate an  opinion  from  your  office,  so  that 
I will  have  it  in  case  any  question  should 
arise  as  to  the  right  of  the  Probation  Of- 
ficer to  be  paid  out  of  the  County  Treasury. 

**1  am  enclosing  memorandum  of  some  sections 
of  the  statutes  that  may  facilitate  your 
investigation  of  the  matter,  if  you  are  not  al- 
ready thoroughly  familiar  with  it,  *•  # H 


We  call  your  attention  to  Section  662,  U.  S.  C.  A. 
18,  Criminal  Code  and  Criminal  Procedure,  Page  284,  which 
reads  as  follows s 


"Whenever  the  executive  authority  of  any 
State  or  Territory  demands  any  person  as 
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a fugitive  from  justice,  of  the  execu- 
tive authority  of  any  £tate  or  Territory 
to  which  such  person  has  fled,  and  pro- 
duces a copy  of  an  indictment  found  or 
an  affidavit  made  before  a magistrate  of 
any  Btate  or  Territory,  charging  the 
person  demanded  with  having  committed 
treason,  felony,  or  other  crime,  certi- 
fied as  authentic  by  the  governor  or 
chief  magistrate  of  the  State  or  Terri- 
tory from  whence  the  person  so  charged 
has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  State  or 
Territory  to  which  ouch  person  has  fled 
to  cause  him  to  be  arrested  and  secixred, 
and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making 
such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugi- 
tive, and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall 
appear.  * * n 

(Underscoring  ours.) 

It  will  be  noted  that  certain  portions  of  the  aforesaid 
section  have  been  underlined,  and  from  reading  these 
you  will  note  that  in ‘Order  to  extradite  a person  he  must 
first  be  a fugitive  from  Justice , and,  that  a copy  of 
an  Indictment  or  an  affidavit  must  have"  Been  filed  against 
Kim,  charging  IKe  person  with  having  committed  treason, 
felony  or  other  crime.  Our  department  has  taken  occasion 
to  call  the  Prosecutor *s  Office  of  Greene  County  and 
we  have  ascertained  that  the  person  referred  to  in  your 
opinion  request  is  charged  as  a delinquent f and  was  not 
charged  with  any  crime.  Therefore,  this  opinion  proceeds 
upon  the  theory  that  nb  crime  was  committed  by  the  juvenile 

We  call  attention  to  the  case  of  State  ex  r el* Boyd 
v.  Rutledge,  13  S.  VJ.  (2d)  1061,wherein  the  Court  had 
this  to  say:  (1.  c.  1063) 


HThe  Juvenile  Court  Act  is  applicable 
to  children  under  17  years  of  age,  and 
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it  deals  specifically  with  such  of 
those  children  as  fall  within  its 
definitions  of  ♦neglected'  and 
♦delinquent,*  In  the  definition  of 
a * delinquent  child,*  there  Is  a 
long  enumeration  of  acta,  the  com- 
mission of  any  one  of  which  will 
constitute  the  doer  a delinquent! 
these  acta  range  from  a violation 
of  the  criminal  law  all  the  way  down 
to  the  habitual  use  of  profane  lan- 
guage, All  of  the  acts  so  catalogued 
are  by  force  of  the  statutes  acts  of 
delinquency.  In  its  provisions  for 
dealing  with  children  who  violate  the 
criminal  law,  the  act  seems  to  have  a 
dual  aspect,  # # # H 


The  Court,  in  this  case,  in  passing  upon  several  sec- 
tions of  the  Juvenile  Act,  had  this  to  say* 


"We  now  turn  to  the  Act  a a It  was 
when  State  ex  rel,  Mataeia  v,  Buckner 
was  decided,  for  the  language  ♦that 
gives  color  to  the  view  that  it  au- 
thorizes trial  and  punishment  for 
crime,* 

"Section  2592 t * it  if-  The  practice 
and  procedure  prescribed  by  law  for 
the  conduct  of  criminal  cases  shall 
govern  in  all  proceedings  under  this 
article  in  which  the  child  stands 
charged  with  the  violation  of  the 
criminal  statutes  of  the  state,  * *-* 

"Section  2591*  * * & But  nothing 

in  this  article  shall  prevent  the 
Juvenile  court  from  inflicting  a 
punishment  which  shall  extend  beyond 
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the  age  of  majority  in  cases  where 
the  delinquent  shall  be  convicted  of 
a crime,  the  punishment  of  which  un- 
der the  statutes  of  this  state,  when 
committed  by  persons  over  the  age  of 
eighteen  years,  is  death  or  imprison- 
ment in  the  penitentiary  for  a term  of 
not  leas  than  ten  years*  & it  f 

"Section  2598  * • ■»  # & All  punishments 
and  penalties  imposed  by  law  upon  per- 
sons for  the  commission  of  offenses 
shall,  in  the  case  of  said  delinquent 
children,  rest  in  the  discretion  of  the 
Judge  of  the  juvenile  court,  and  exe- 
cution of  any  sentence  may  be  sus- 
pended or  remitted  in  his  discretion, * 

"In  the  Matacla  Case  just  referred  to, 
the  defendant  was  charged  In  the  juve- 
nile court  with  having  committed  rape, 
not  as  & crime,  but  as  an  act  of  de- 
linquency, and  it  was  held,  among  other 
things,  that  in  those  circumstances 
the  defendant  was  not  as  to  the  mode 
of  procedure  entitled  to  the  benefits 
of  oertaln  'Constitutional  safeguards 
designed  for  the  protection  of  persons 
put  on  trial  for  the  commission  of 

crime,  * * * * ^(Underscoring  ours.) 


Leading  authorities  are  accurately  summarised  as 
follows  in  4 American  Jurisprudence  page  14,  Section 
19* 


"A  warrant  of  arrest  issued  in  one 
state  may  not  be  executed  in  another 
state,  for  it  has  no  validity  beyond 
the  boundaries  of  the  state  by  whose 
authority  it  was  issued,  A warrant 
may  confer  authority  on  a police 
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off leer  or  private  individual  to 
make  an  arrest  anywhere  within  the 
boundaries  of  a state,  but  it  has  no? 
extraterritorial  effect  of  any  kind,! 
and  will  not  justify  an  arrest  made  i 
outside  the  limits  of  the  state.”  I 
(citing  authorities) 


To  the  same  effect  are  authorities  collected  in  an 
annotation  in  61  A,  Lf  R,  380f  The  courts  of  the  United 
States  have  followed  the  same  rule  (McLean  v.  State  of 
Mississippi  ex  rel  Roy  (5  C,  C,  A*  ) 9#  P,  (fed)  74l, 

745^  119  A,  E7  RV‘670,  certiorari  denied  by  U.  S.  Sup, 
Ct*  305  U,  3,  623,  59  Sup,  Ct,  84,  83  L,  Ed.  399)  and, 
Kirkea  v,  Askew,  Sheriff,  ( D.  G,  Okla, ) 32  Ped,  Supp. 
802,  804  (2)  et  seq,).  There  is  no  Missouri  statutory 
authority  for  arrest  on  foreign  warrants. 

In  the  case  of  Ex  Parte  Bass^  40  S,  W,  (2d)  457, 

1,  c,  462,  - (328  Mo,  195)*  the  Court  said* 


w#  * The  Juvenile  court  of 
(Irsene  county  was  without  jurisdiction 
to  commit  the  petitioner  to  the  penl* 
tentiory  for  the  commission  of  a crime 
because  no  information  had  been  filed 
by  an  officer  having  authority  to  file 
an  information  charging  a crime, 

"The  Juvenile  court  had  no  jurisdiction 
to  sentence  the  petitioner  to  the  peni- 
tentiary or  order  his  commitment  even 
if  a proper  information  had  been  filed. 
The  petitioner  cites  section  8350,  R, 

3,*,  1929.,  as  authorizing  the  juvenile 
court  to  render  such  sentence  and  make 
a commitment,.  There  is  nothing  in  that 
section  which  supports  his  position 
except  the  closing  sentence,  which 
was  definitely  held  to  be  unconstitu- 
tional in  State  ex  rel,.  Wells  v. 

Walker  (Mp.  Sup.)  34  S,  W,  (2d)  loc. 
cit.  129,  et  seq,*fgnderscoring  ours.) 
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In  the  case  of  Bonso  v,  Kroger  Grocery  & Baking 
Co,,  et  al,  125  S.  W.  (2d)  75,  1.  c,  77,  the  court  said: 


"In  Ex  parte  Baas,  328  Mo.  195,  200, 

40  S.  W.  2d  457,  459  (2),  this  court 
en  banc  said:  * -it  * it  in  State  ex 
rel.  hells  v.  Walker  (326  Mo.  1233), 

34  S,  W.  2d  124,  a juvenile  court's 
jurisdiction  in  such  a case  (proceed- 
ings involving  delinqtient  children) 
ceases  upon  its  determination  and 
direction  that  the  defendant  shall  be 
proceeded  against,  not  as  a delinquent, 
but  under  the  general  criminal  law.* 

The  Bass  case  held  that,  after  an 
order  in  the  circuit  court,  juvenile 
division,  had.  been  made  directing 
that  the  accused  be  proceeded  against, 
not  as  a delinquent  but,  under  the 
general  criminal  law,  a commitment 
thereafter  issued  out  of  said  court, 
juvenile  division,  on  a judgment  im- 
posing a penitentiary  sentence  upon 
a plea  of  guilty,  under  which  commit- 
ment the  accused  was  being  held  in 
the  penitentiary,  was  void.  It  fol- 
lows that  the  second  judgment  In  the 
Instant  case  of  the  circuit  court, 
juvenile  division,  finding  the  present 
plaintiff  not  guilty,  is  of  no  probative 
value," 


Therefore  from  the  reading  of  Section  662  of  the 
Federal  Statutes,  supra,  together  with  the  excerpts 
from  the  Missouri  decisions.  It  necessarily  follows 
that  Juveniles  under  the  Missouri  law  may  be  handled 
in  one  of  two  manners  by  the  Juvenile  Court,  They  may 
be  charged  with  a crime,  if  they  have  committed  a 
crime,  or  they  may  be  charged  and  dealt  with  by  the 
Court  as  neglected  and  delinquent  children,  if  they 
have  committed  a crime,  or  are  otherwise  delinquent. 
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On  the  other  hand.  If  a child  Is  treated  by  the  Court, 
merely  as  a neglected  and  delinquent  child,  as  the 
situation  is  set  forth  in  the  opinion  request,  we  can 
turn  to  no  statute  which  makes  it  a crime  to  run  away 


from  a county  home  in  which  the  child  lias  been  committed 
by  the  Court  as  a delinquent  child,  and  reliance  has  to 
be  made  upon  the  record,  as  it  appears  in  the  Juvenile 
Division  of  the  ^irteuit  Court  of  the  County.  \ hen  turn- 
ing to  the  record  v|e  find  that  no  affidavit  or  complaint 
was  made  against  ttje  child  charging  a crime.  Therefore,' 
we  are  of  the  opinijon  that  the  Executive  authority  of 
this  State  has  no  [authority,  under  Section  662  of  the 
Federal  Statute,  t 4 demand  the  executive  of  another 
State  to  turn  over  [to  the  Messenger  of  this  State  a 
delinquent  child  who  has  fled  from  the  home  in  which 
it  was  committed,  Unless,  at  this  time  the  delinquent 
child  can  be  charged  with  some  crime  by  affidavit,  in 
a new  procedure* 


CONCLUSION. 


We  are  of  the  joplni  m that  if  a child  who  has  been 
tried  by  the  Circuit  Court  in  the  Juvenile  Division, 
merely  as  a neglected  and  delinquent  child  and  has  not 
been  proceeded  against  for  some  particular  crime,  departs 
from  the  State,  it  cannot  be  brought  back  to  this  State 
through  extradition. 


Respectfully  submitted. 


APPROVED: 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


VANE  C.  THURLQ 

(Acting)  Attorney  General 
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PROBATION  OFFICERS: 

(COUNTIES  OVER 
90,000. ) 


U 


- Probation  officers  have  authority 
to  go  to  any  portion  of  the  State 
under  order  of  the  court  and  to 
be  reimbursed  for  necessary 
expenses  in  so  doing,  so  long 
as  the  total  sum  of  expenses 
does  not  exceed  $200.00  for  any 
one  year. 

October  3,.  1941 


Hon*'  Guy  D*.  Kirby 
Judge  of  division  No..  1 
Greene  County 
Springfield,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
dated  September  27,  1941,  which  reads  as  follows: 


"This  will  remind  you  that  I had  a 
conversation  with  Mr.  Creech  in  your 
office  last  Wednesday  anti,  asked  for 
an  opinion  about  a matter  of"  tills  kind: 

"Suppose  there  is  a child,  under  17  years 
of  age,  under  the  jurisdiction  of  the 
Juvenile  Court;  a neglected  child  only, 
not  a delinquent  or  a criminal.. 

"By  order  of  the  Court  the  child  is 
placed  in  a children’s  home,  privately 
owned  and  controlled.  In  St*  Louis, 
for  an  indefinite  stay  until  further 
order  of  the  Court. 

"After  a stay  thei^e,  the  Court  in  the 
exercise  of  its  jurisdiction  orders  the 
child  released  from  that  institution  and 
brought  back  to  Springfield;  to  be 
placed  in  an  institution  here  or  turned 
over  to  its  parents*  The  Court  makes 
such  order  and  orders  the  Probation 
Officer  to  go  and  get  the  child  and 
return  it;  still  retaining  jurisdiction. 
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‘'Would  the  expenses  of  the  Probation 
Officer  in  going  and  coming  pursuant 
to  this  order  be  properly  taxed 
against  the  County? 

"You  perhaps  remember  that  I discussed 
this  question  with  you  ‘Wednesday  and 
your  offhand  verbal  opinion  was  that 
it  would  be  a proper  charge.  1 would 
appreciate  the  satisfaction  of  a written 
opinion  from  you  to  that  effect. 

"There  is  no  controversy,  but  your 
opinion  will  enable  us  to  proceed  here- 
after with  the  assurance  that  we  are 
w i t hin  the  law." 


Section  9681  R.  S.  Missouri,  1939,  reads  as  follows: 


"The  circuit  court  or  the  criminal  court 
where  constituted  as  a juvenile  court 
under  this  article  shall  appoint  a dis- 
creet person  of  good  character,  not  under 
the  age  of  twenty-five  ^rears,  to  serve  as 
probation  officer  curing  the  pleasure  of 
the  court,  'whenever  there  is  to  be  a 
child  brought  befox1©  the  juvenile  court, 
it  shall  be  the  duty  of  the  clerk  of  said 
court,  if  practicable,  to  notify  the 
probation  officer  in  advance  of  that  fact. 
It  shall  be  the  duty  of  the  probation  offi- 
cer to  make  such  investigation  of  the  child 
as  may  be  required  by  the  court,  to  b© 
present  in  court  in  order  to  represent  the 
interests  of  the  child  when  the  case  is 
heard,  and  to  furnish  to  the  court  such 
information  and  assistance  as  the  judge 
may  require,,  and  to  take  charge  of  any 
child  before  and  after  trial,  as  may  be 
directed  by  the  court.-  Probation  officers 


Hon.  Guy  D.  Kirby 


-3- 


Gctober  3,  1941 


are  hereby  vested  with  all  the*  power 
and  authority  of'  sheriffs  to  makd 
arrests  and  perform  other  duties  inci- 
dent to  their  office.  The  juvenile 
court  shall  have  power  to  make  rules 
specifying  the  duties  of  the  probation 
officers  in  any  and  all  cases,  k * M 


Section  9683  R.  S.  Missouri,  1939,  provides  as 
fellows i i 


“Salaries  of  probation  .officers » depu- 
ties, clerks  and  stenographers . - 
* # * * not  exceeding  twelve  hundred 

dollars  per  annum  in  counties  of  90,000, 
and  less  than  200,000  inhabitants;  * ■» 

the  circuit  court  or  the  criminal  court 
when  constituted  as  a juvenile  court 
under  this  article,  may  appoint  neces- 
sary clerks  and  stenographers  who  shall 
receive  a salary  of  not  less  than  twelve 
hundred  nor  more  than  fifteen  hundred 
dollars  per  ahnum.  * # * & # *- 

Actual  disbursements  for  necessary  ex- 
pense, exclusive  of  office  expenses,  made 
by  probation  officers  while  in  the  per- 
formance of  their  duties,  shall  be  re- 
imbursed to  them  out  of  the  county 
funds  after  approval  by  the  judge  of  the 
juvenile  oourt;  but  no  officer  shall 
be  allowed  for  such  disbursements  a 
greater  sum  than  two  hundred  dollars  in 
any  one  year#  * * «■  * " 


We  take  notice  that  Greene  County  has  a population 
in  excess  of  90,000,  for  the  purpose  of  this  opinion* 
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Section  9687  R.  S.  Missouri,  1939,  provides  as 

follows? 


"Any  probation  Officer  may,  without 
warrant  or  other  process,  at  any  time 
until  final  disposition  of  the  case  of 
any  child  over  whom  said  juvenile  Gourt 
shall  have  acquired  jurisdiction,  take 
any  child  placed  in  his  care  by  said 
court,  and  bring  such  child  before  the 
court,  or  the  court  may  issue  a warrant 
for  the  arrest  of  any  such  childj  and 
the  court  may  thereupon  proceed  to  make 
any  lawful  disposition  of  the  case," 


Section  9689  R,  S.  Missouri,  1939,  reads  as  follows: 


"In  any  case  where  the  court, shall 
commit  a child  to  the  care  of  any 
association  or  individual  in  accor- 
dance with  the  provisions  of  this 
article,  the  child  shall,  unless 
otherwise  ordered,  be  subject  to 
the  control  of  the  association  or 
individual  to  whose  care  it  is  com- 
mitted, but  subject  to  the  order  of 
the  court  in  committing  such  child  and  . 
to  any  further  order  made  by  the  court. 
When  any  child  shall  be  found  to  be 
neglected  or  delinquent  within  the 
meaning  of  this  article,  and  when  such 
is  also  found  to  be  feeble-minded  or 
epileptic,  the  juvenile  court  may 
make  an  order  committing  such  child 
to  the  Missouri  state  school,  under  such 
conditions  as  the  court  may  pi’e scribe, 
conformable  to  the  laws  governing  said 
institution* " 
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In  the  case  of  Hastings  v.  Jasper  County  314  Mo.  144 
1*  c,  150,  the  Court  had  this  to  sayt 


“Probation  officers  are  appointed  by 
the  circuit  judge  sitting  as  a juvenile 
court  by  reason  of  authority  vested 
in  such  officer  by  statute,  not  for  a 
specified  term  of  years,  but  until  and 
subject  to  removal  in  a lawful  manner. 
After  appointment  and  qualification 
certain  duties  and  powers  are  con- 
ferred by  statute  as  have  heretofore 
been  stated.  (Chap.  21,  Art.  VI,  R.S. 
1919.) 

"The  right,  authority  and  duty  are 
created  by  statutes  he  is  invested 
with  some  portion  of  the  sovereign 
functions  of  the  government  to  be 
exercised  for  the  benefit  of.  the  public 
and  is  consequently  a public  officer 
within  the  definition  given  by  this 
court  * 

"Nor  can  it  be  said  that  probation 
officers  are*  state  officers* 

->  * * . 

"Our  conclusion*  from  the  foregoing* 
is  that  probation  officers  are  public 
officers  whose  duties  are  created  by 
law*  are  to  be  wholly  performed  with- 
in the  limits  of  a county  and  for  the 
benefit  of  the  people  of  that  county 
and  whose  salaries  are  paid  by  the 
county  courts  from  the  funds  of  such 
counties*  and  appellant  Is  therefore 
& county  officer  " 


It  will  be  noted  from  reading  Section  9681,  supra* 
that  the  probation  officer  Is  appointed  by  the  Circuit 
Court  or  the  Criminal  Court*  where  constituted  as  a ju- 
dicial Court  and  In  Section  9683*  supra*  It  will  be 


Hon*  Guy  D.  Kirby 


October  3,  1941 


-6- 


particularly  noted  that  the  actual  disbursements  for 
necessary  expenses,  exclusive  of  office  expenses,  made 
by  a probation  officer  while  in  the  performance  of  his 
duties  shall  be  reimbursed  out  of  the  county  funds  after 
approval  by  the  Judge  of  the  Juvenile  Court,  but  no 
officer  shall  be  allowed  for  such  disbursements,  a 
greater  sum  than  Two  Hundred  (^200.00)  Dollars  for  any 
one  year*  No  doubt  the  legislature  intended  that  the 
probation  officer  should  be  under,  the  control  and  super- 
vision of  the  Circuit  Court  or  Criminal  Court  through 
his  appointment,  by  virtue  of  Section  9681,  supra,  and  said 
officer  should  have  thl  further  duties  and  authorities 
cast  upon  him  by  Section  9687,  aupraji  It  will  be  particu- 
larly noted  In  Section  9689,  supra,  fchat  the  Court  shall 
retain  control  of  the  child,  even  though  said  child  be 
committed  to  some  association  or  individual* 

In  the  opinion  request  the  specific  question  was 
asked:  Would  the  expenses  of  the  probation  officer, 
in  going  and  coming,  pursuant  to  an  order  of  the  v-'ourt, 
be  properly  taxed  against  the  County?  In  this  particular, 
we  call  attention  to  the  case  of  Bowers  v.  Missouri  Mutual 
Association,  62  S.  V/«  (Ed)  1068,  1.  c.“1063,  where  the 
Court  said: 


” * Laws  are  passed  in  a spirit 

of  justice  fipid  for  the  public  welfare 
and  should  be  30  interpreted  if  possible 
as  to  further  those  ends  afid  avoid  giving 
them  an  unreasonable  effecft.  Gist  v. 
Rackliff e-Gibson  Conatr*  Cjp*,  224  Mo. 

369,  384,  123  S,  W.  921*  In  arriving 
at  the  legislative  intent,!  doubtful  words 
of  a statute  may  be  enlarged  or  restricted 
in  their  meaning  to  conforfn  to  the  Intent 
of  the  lawmakers,  when  marijlfested  by  the  aid 
of  sound  principles  of  interpretation, 
Straughan  v.  Meyers,  supra,  268  Mo.  loe, 
cit,  588,  187  S.  b.  1159;  City  of  St, 

Louis  v.  Christian  Brothers  College, 

257  Mo.  541,  552,  165  S.  W.  1057; . State 
to  Use,  etc.,  v.  Neman,  70  Mo.  441,  451, 

And  It  has  been  said  that  ’while  we  have 
no  right  to  construe  a law  by  our  view 
of  its  expediency,  we  can  take  that 
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feature  into  consideration  in  attempt- 
ing to  ascertain  what  was  in  the  legiS' 
lative  mind*  1 State  ex  rel,  Asotsky 
et  al.  v.  Regan,  317  Mo.  1216,  1224, 
298  S.  W.  747,  749,  55  A.  L.  R.  773. " 


From  this  latter  case,  we  have  quoted  general  propositions 
of  law  which  are  applicable  in  the  construction  of  statutes 
and  we  are  of  the  opinion  that  the  legislature  undoubtedly 
intended  that  the  probation  officer  would  have  the  right 
to  go  to  any  part  of  the  State  of  Missouri,  under  order 
of  the  Court  and  bring  before  the  Court  children  who 
might  be  proper  subjects  for  the  supervision  of  the 
Juvenile  Judge  and  as  was  stated  in  the  Hastings  case, 
supra,  the  probation  officer  has  state-wide  authority. 

When  applying  the  language  of  the  portion  of  Section 
9683,  supra,  we  think  the  legislature  clearly  gives  the 
probation  officer  the  right  to  be  reimbursed  for  any 
disbursement  necessary  for  expenses  incurred  in  carrying 
out  his  duty.  Of  course,  subject  to  the  approval  by  the 
Judge  of  the  Juvenile  Court.  Provided^,  however,  that  such 
disbursements  do  not  exceed  a greater  "sum  than  %200.00 
in  any  one  year. 


CONCLUSION 


We  are  of  the  opinion  that  a probation  officer  has 
the  right  when  acting  under  the  order  Of  a Juvenile  Judge, 
to  go  to  any  part  of  the  State  and  either  take  or  bring 
before  the  Court  a juvenile  and  to  be  reimbursed  for  his 
expenses  in  so  doing,  providing  such  expenses  do  not  ex- 
ceed a greater  sum  than  ^200*00  for  any  one  year,  in 
counties  over  fifty  thousand. 


Respectfully  submitted 


APPROVED* 


VANE  C.  THURLO 
(ACTING)  Attorney  General 


B.  RICHARDS  CREECII 

Assis  tant  Attorney  General 
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TAXATION: 
COUNTIES : 


\ 

County  lias  no  authority  to  purchase  land  to  protect 
its  tax  lien.  Holder  of  certificate  under  Jones- 
liunger  Act  must  pay  subsequent  taxes  accrued  before 
date,  of  collector's  deed. 


/i 

/ 
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y 
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Honorable  Marlon  E.  Lamb 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 

) 

Dear  Sir:  * 


i 

e are  in  receipt  of  your  request  for  an 
under  date  of  January  15,  1941,  which  reads  as 


opinion, 
follows : 


"Prior  to  the  passage  of  Sections 
9953A  and  9953B,  by  the  Legislature 
in  1959,  which  laws  are  found  In 
The  Laws  of  1939,  Page  851,  the 
County  of  Randolph  at  the  third 
offering  of  property  for  sale  for 
delinquent  taxes,  purchased  several 
pieces  of  property  to  protect  them- 
selves. 


"I'he  county  now  has  an  opportunity 
to  sell  some  of  this  property  and 
has  asked  the ‘ collector*  to  issue  a 
deed,  which  the  collector  refuses  to  do, 
upon  authority  of  Sections  9957C  and 
9954B  of  the  Laws  of  1933,  until  the 
•county  psys  taxes  that  have  accrued  since 
the  purchase  of  the  property  by  the 
county.  It  Is  the  contention  of  the 
county  court  that  the  county  should 
not  pay  taxes  on  this  property  and 
that  the  county  court  has  a right  to 
strike  off  these  taxes,  which  would 
give  the  collector  authority  to  is- 
sue his  deed," 


The  first  question  involved  in  your  request  to  be 
passed  upon  by  this  office  will  probably  answer  the  full 
request.  You  state  in  your  request  that  Randolph  County 
has  been  purchasing  property  at  third  sales  to  protect 
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V. 


the  claim  of  the  county  for  the  delinquent  taxes.  You 
also  state  that  the  purchase  was  made  previous  to  the 
enactment  of  Sections  9953a  and  9953b,  Laws  of  1939, 
page  351,  which  relate  to  the  purchase  of  property  by 
a trustee  for  the  county.  In  61  Corpus  Juris,  page 
1229,  the  rule  Is  set  out  as  follows* 

"Authority  for  a state,  county,  or 
municipal  corporation  to  purchase 
land  sold  at  a tax  sale  is  ordinarily 
regarded  as  purely  statutory,  although 
there  Is  authority  to  the  effect  that 
a city  may  purchase  at  a tax  sale  un- 
der a general  authority  to  purchase 
property  for  governmental  purposes. 

# pt  * # " 

In  a thorough  search  of  the  statutes  of  this  state, 
we  find  no  authorization  for  a county  to  purchase  real 
estate  for  the  protection  of  their  claim  for  delinquent 
taxes.  There  are  provisions  for  the  purchase  of  a fore- 
closure of  a school  loan  for  the  protection  of  the  school 
fund  and  there  are  provisions  for  the  purchase  of  real 
estate  for  governmental  purposes.  Section  2078,  R.  S# 
Missouri  1929,  permits  the  county  to  receive  gifts  and  dona- 
tions of  land  under  certain  circumstances. 

i 

In  the  case  of  Bayless  v.  Gibbs,  251  Mo.  492,  1.  c. 
506,  the  Supreme  Court,  in  passing  upon  the  authority  of 
the  county  courts  of  the  respective  county,  stated* 

"This  court.  In  numerous  cases,  has 
repeatedly  held,  that  the  county 
courts  of  the  respective  counties 
of  the  State  are  not  the  general 
agents  of  jthe  counties  of  the  State. 

They  are  courts  of  limited  juris- 
dictions, with  powers  well  defined 
and  limited  by  the  laws  of  the  State; 
and  as  has  been  well  said,  the  stat- 
utes of  the  State  constitute  their 
warrant  of  authority,  and  when  they 
act  outside  of  and  beyond  their  statu- 
tory authority,  their  acta  are  null 
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and  void, 

"Consequently,  this  court  has  also 
repeatedly  held,  that  all  persons 
while  dealing  with  said  courts  or 
agents  are  bound  tot  ake  notice  of 
their  powers  and  authority. 

"Among  the  cases  so  holding  are  the 
followings  Sturgeon  v.  Hampton,  88 
Mo.  203,  1.  c.  213  j State  ex  rel  v. 

Crumb,  157  Mo.  545 j Cape  Girardeau 
South  Western  Railway  Co.  v*  Hatton, 
supra f7 Wheeler  v»  Reynolds  Land  Co,, 

193  Mo.  279 j Moss  v.  Kauffman,  131 
Mo,  424 j Hooke  v.  Chitwodd,  127  Mo. 

372." 

There  la  no  question  but  that  the  county  courts 
cannot  act  outside  of  their  statutory  authority  and  any 
other  act  would  be  null  and  void. 

In  the  case  of  Ray  County,  to  the  use  of  the  Com- 
mon School  Mund,  v.  Bentley  et  al,,  49  Mo.  236,  1.  c. 
242,  the  court  saids 

"•*  •»  They  have  no  power  to  purchase 

land  or  hold  the  same  unless  it  is 
given  to  them  by  statute.  Nor  have 
.they  authority  to  assume  the  exercise 
of  this  right,  in  a case  like  this, 
by  implication.  •$?  # " 

Also,  in  the  case  of  Sturgeon  v.  Hampton,  88  Mo* 
203,  1.  c.  213,  the  court  saidt 

"The  county  courts  are  not  the 
general  agents  of  the  counties  or 
of  the  state.  Their  powers  are 
limited  and  defined  by  law.  These 
statutes  constitute  their  warrant  of 
attorney,  Whenever  they  step  outside 
of  and  beyond  this  statutory  authority 


Hon.  Marlon  E.  Lamb 


(4) 


January  21,  1941 


their  acts  are  void.  Saline  County 
v.  Wilson,  61  Mo.  237;  Wolcott  v. 

Lawrence  County,  26  Mo.  275;  Stelnea 
v,  Franklin  County,  48  Mo.  167.  Per- 
sons dealing  with  such  agents  are 
bound  to  take  notice  of  their  powers 
and  authority.  State  v.  Bank,  45  Mo. 

538;  Andrew  County  v.  Craig,  32  Mo. 

531.  We  should  go  far  to  uphold  their 
acta  when  merely  irregular,  but  in 
this  case  the  right  to  a deed  for 
these  lands  must  Stand  upon  the  order 
of  the  county  court  discharging  the 
company  from  the  payment  of  the  agreed 
compensation  to  the  school  fund,  and 
the  consideration  of  one  thousand  dol- 
lars paid  up  stock.  Both  these  acts 
were  not  simply  irregularities,  but 
they  were  without  any  warrant  or 
authority  in  law  and  are  void.  These 
infirmities  appear  upon  the  face  of 
the  deeds  and  orders  to  which  they 
make  reference,  and  the  purchaser 
from  the  company  took  with  full  no- 
tice.” 

Also,  in  the  case*  of  Saline  County  v.  Wilson,  61 
Mo.  237,  1,  c.  239,  the  court  said* 

* * County  courts  are  only  agents  > 

of  their  respective  counties  In  the 
manner  and  to  the  extent  prescribed 
by  law.  So  long  as  they  continue 
to  tread  in  the  narrow  pathway  allot- 
ted to  their  feet  by  legal  enactment, 
their  acts  are  valid,  but  whenever 
they  step  beyond,  their  acts  are  void. 

"Numerous  decisions  of  this  court  enun- 
ciate and  illustrate  this  well  settled 
rule*  to  * to  to  to  to  to  to  to  to  « 

Under  the  above  authorities  there  is  no  question 
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but  that  a county  has  no  authority  to  purchase  real  es- 
tate  at  a third  sal©  in  order  to  protect'  its  claim  for 
delinquent  taxes.  Since  they  have  no  authority  to  make 
such  a purchase,  it  is  not  necessary  that  we  answer  the 
balance  of  your  request*  but  for  your  information  will 
explain  the  procedure  set  out  under  Sections  9957c  and 
9954b,  Laws  of  1933,  pages  440  and  435,  respectively. 
Section  9954b,  Laws  of  1933,  reads  as  follows? 

nAny  purchaser  at  delinquent  tax 
sale  of  any  tract  or  lot  of  land,  his 
heirs  or  assigns,  who  takes  possession 
of  any  tract  or  lot  of  land  within  the 
redemption  period  shall  be  required  to 
pay  the  taxes  subsequently  assessed  on 
such  tract  or  lot  of  land  during  the 
period  of  occupancy  and  within  the 
redemption  period,  and  upon  failure 
so  to  do,  or  if  he  commit  waste  thereon, 
such  purchaser,  his  heirs  or  assigns, 
shall  forfeit  all  rights  acquired  by 
his  certificate  of  purchase,  so  far  as 
the  tract  or  lot  of  land  taken  posses- 
sion of  is  concerned.” 

Section  9957c,  Laws  of  1933,  page  400,  partially 
reads  as  follows? 

’’Every  holder  of  a certificate  of 
purchase  shall  before  being  entitled 
to  apply  for  deed  to  any  tract  or 
lot  of  land  described  therein  pay  all 
taxes  that  have  accrued  thereon  since 
the  issuance  of  said  certificate, 

The  language  in  this  partial  section  is  plain  and  unam- 
biguous and  specifically  states  that  before  the  holder 
of  a certificate  shall  receive  a deed  he  shall  pay  all 
taxes  since  the  issuance  of  the  certificate,  and  also 
this  section  provides  prior  taxes  that  were  not  fore- 
closed by  a sale  under  which  holder  makes  demand  for  deed. 

The  above  sections  specifically  state  the  method 
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under  which  a deed  can  be  obtained  and  the  county  court, 
under  Section  9950,  Laws  of  1933,  page  427,  has  no  authority 
to  compromise  back  taxes  after  a certificate  has  been  is- 
sued and  property  sold  under  the  Jones-Munger  Act* 

In  the  case  of  State  v.  Gehner,  11  S,  W.  (2d)  30, 

1*  e*  54,  the  Supreme  Court  of  this  state,  in  Banc,  in 
construing  laws  exempting  property  from  taxes,  said: 

H’In  the  construction  of  laws  exempt- 
ing property  3rom  taxation  it  is  a 
cardinal  principle  that  they  must  be 
strictly  construed.  As  a rule  all 
property  is  liable  to  taxation, 
exemption,  the  exception,  and  it 
devolves  upon  the  person  claiming 
that  any  specific  property  is 
exempt  to  show  it  beyond  a reason- 
able doubt.  It  Is  in  no  case  to  be 
assumed  that  the  law  Intends  to 
release  any  particular  property  from 
this  obligation;  and  no  such  exemption 
can  be  allowed,  except  upon  clear  and 
unequivocal  proof  that  such  release 
is  required  by  the  terms  of  the  statute. 

If  any  doubt  arises  as  to  the  exemption 
claimed,  It  mUst  operate  most  strongly 
against  the  party  claiming  the  exemption. * 

Pitterer  v.  Crawford,  157  Mo*  loc.  cit. 

58,  57  S.  ...  533,  50  L.  R.  A.  191. 

H * As  the  burden  of  taxation  ordinarily 
should  fall  upon  all  persons  alike, 
when  one  claims  an  exemption  therefrom 
he  must  be  able  to  point  to  the  law 
granting  such  immunity  and  it  must  be 
clear  and  unambiguous.*  Kansas  Exposition 
Driving  Park  v*  Kansas  City,  174  Mo.  loc. 
cit.  433,  74  S.  W.  981* 

w*Such  statute  and  constitutional  pro- 
visions aro  construed  with  strictness 
and  most  strongly  against  those  claim- 
ing the  exemption.*  Beach  on  Public 
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Corp,  par.  1443  j Dillon  on  Munic. 

Corp.  (3d  Ed.)  par,  776*  and  cases 
citedj  1 Burroughs  on  Taxation, 
section  70;  1 Desty  on  Taxation, 
p,  108 j Cooley  on  Taxation,  pp, 

204,  205,”. 

That  property  sold  under  the  Jones-Munger  Act  could 
be  exempt  from  certain  years*  taxes  by  the  act  of  the 
county  court  is  not  allowable  under  any  circumstances. 

Under  Section  9953b,  Laws  of  1939,  page  851,  the 
Legislature  recognizes  the  fact  that  a county  cannot 
purchase  real  estate  being  sold  under  the  Jones-Munger 
Act  to  protect  its  lien  for  taxes,  when  they  authorized 
a trustee  to  purchase  the  property  for  the  benefit  of 
their  participants  of  the  taxes  which  were  a lien  against 
the  property.  They  specifically  stated  In  Section  9953b 
as  follows t 

* & Such  person  or  persons"  so 
designated  are  hereby  declared  as 
to  such  purchases  and  as  title 
holders  pursuant  to  collector's 
deeds  issued  on  such  purchases,  to 
be  trustees  for  the  benefit  of  all 
funds  entitled  to  participate  in 
the  taxes  against  all  suph  lands 
or  lota  so  sold*  3uch  person  or 
persons  so  designated  shall  not 
be  required  to  pay  the  amount  bid 
on  any  such  purchase  but  the  col- 
lector's deed  Issuing  on  such  pur- 
chase shall  recite  the  delinquent 
taxes  for  which  said  lands  or  lots 
were  sold,  the  amount  due  each 
respective  taxing  authority  involved, 
and  that  the  grantee  in  such  deed  or 
deeds  holds  title  as  trustee  for  the 
use  and  benefit  of  the  fund  or  funds 
entitled  to  the  payment  of  the  taxes 
for  which  said  lands  or  lots  were 
sold,  * ” 
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Even  under  this  section  the  county  does  not  take 
possession  of  the  property  to  the  extent  that  it  would 
be  exempt  from  further  taxes,  but  merely  takes  possession 
of  the  property  through  the  trustee  who  holds  as  trustee 
for  the  benefit  of  all  the  funds  entitled  to  participate 
in  the  delinquent  taxes  against  the  property  so  sold. 

It  is  the  duty  of  the  trustee  buying  said  property,  as 
soon  as  possible,  to  resell  the  property  when  a sale 
will  pay  all  of  the  taxes  against  the  property.  This 
statute  does  not  specifically  exempt  the  payment  of 
the  taxes  while  in  the  name  of  the  trustee  appointed 
by  the  county  court. 


CONCLUSION 

In  view  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  the  County  of  Randolph  had  no 
authority  to  purchase  the  several  pieces  of  property  at 
the  third  offering  under  the  Jonea-Munger  Act  for  the 
protection  of  the  lien  of  the  county  fop  its  taxes  upon 
the  property  even  though  the  purchase  was  made  previous 
to  the  law  which  authorized  a trustee  to  buy  said  lands 
for  the  protection  of  the  different  funds  participating 
lnihe  delinquent  taxes. ' 

It  is  further  the* opinion  of  this  department  that 
one  holding  a certificate  of  purchase  and  desiring  a deed 
from  the  collector  must  first  pay  all  taxes  that  were  not 
foreclosed  by  the  original  sale  and  all  taxes  subsequent 
from  the  time  of  the  issuance  of  the  certificate  to  the 
date  of  the  request  for  the  collector’s  deed. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


COVELL  R.  HEWITT 
(Acting)  Attorney  General 
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SCHOOLS  - : Board  of  Regents  may  use 

discretion  in  preserving 

STATE  TEACHERS  COLLEGES:  or  destroying  vouchers,  checks, 

warrants,  hills  etc. 


May  14,  1941 


Mr.  Uel  W.  Larnkin 
President 

State  Teachers  College 
Maryville,  Missouri 


Dear  Sir : 


FILED 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  April  29,  1941,  which  reads  as  follows: 


"Here  at  this  college  we  have  kept 
all  of  the  vouchers,  checks,  warrants, 
bills,  etc.  that  have  passed  through 
the  business  office  since  the  establish- 
ment of  this  institution  some  thirty- 
five  years  ago. 

"It  was  my  impression  that  we  had  to  have 
an  order  from  the  State  Legislature  to 
destroy  any  of  these  papers,  which  order 
has  never  come  through. 

"An  examination  of  the  statutes,  however, 
seem  to  me  to  provide  that  they  shall 
be  preserved  for  a period  of  four  years. 

"These  papers  are  beginning  to  be  a bur- 
den on  our  storage  capacity*  Have  we 
authority  to  destroy  all  of  them  that 
are  more  than  four  years  old?" 


Article  20,  of  Chapter  72,  Revised  Statutes  of 
Missouri,  1959,  among  other  things  sets  forth  the  method 
of  appointing  a Board  of  Regents,  and  Lection  10760  of 
said  Article  provides  as  follows: 
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”Each  state  teachers  college  shall  he 
under  the  general  control  and  management 
of  its  hoard  of  regents,  and  the  hoard 
shall  possess  full  power  and  authority 
to  adopt  all  needful  rules  and  regu- 
lations for  the  guidance  and  supervision 
of  the  conduct  of  all  students  while 
enrolled  as  such;  to  enforce  obedience 
to  the  rules ? to  invest  the  faculty  with 
the  power  to  suspend,  or  expel  any 
student  for  disobedience  to  the  rules, 
or  for  any  contumacy,  insubordination, 
dishonesty,  drunkenness  or  immoral 
conduct ? to  appoint  and  dismiss  all 
officers  and  teachers J to  direct  the 
course  of  instruction?  to  designate 
the  textbooks  to  be  used?  to  direct 
what  reports  shall  be  made;  to  appoint 
a treasurer  for  such  college,  and  to 
determine  the  amount  of  his  bond,  which 
shall  he  in  amount  not  less  than  ten 
thousand  dollars?  and  to  have  the  en- 
tire management  of  the  college,  includ- 
ing qualifications  for  admission.” 


We  do  not  find  any  particular  statute  or  law 
which  specifically  provides  that  any  vouchers,  cheeks, 
warrants,  or  hills  etc,,  should  he  destroyed.  The  reason 
for  the  absence  of  any  such  statute  is  probably  that  it 
is  always  a question  of  fact  and  discretion  as  to  when 
a voucher,  check,  warrant  or  bill  (as  referred  to  in 
your  letter)  will  cease  to  be  of  use  to  the  State  Teachers 
College  or  other  persons  who  have  business  transactions 
with  said  college. 

Therefore,  in  view  of  the  fact  that  there  has 
been  a specific  method  set  up  for  the  control  and  manage- 
ment of  the  several  teachers  colleges  of  the  State  of 
Missouri  through  a Board  of  Regents,  and,  in  view  of  the 
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fact  that  the  Board  of  Regents  have  the  broad  powers  as 
set  forth  in  Sections  10760  and  10761,  and  subsequent 
sections,  the  legislature  must  undoubtedly  have  intended 
that  the  Board,  in  its  discretion  should  determine  how 
long  vouchers,  checks,  warrants  and  bills  should  be 
preserved  as  ^records  in  any  particular  teachers  college. 

In  the fcase  of  State  v.  Board  of  Regents,  264  S.  W* 
698,  1.  c,  700,  the  court  held; 


’’While  the  board,  in  a sense,  represents 
the  state  in  the  performance  of  its  duties, 
it  is  but  one  of  the  many  necessary  instru- 
mentalities through  which  the  former  is 
enabled  to  act  within  the  scope  of  the  powers 
conferred  by  law.  These  powers  embody  no. 
attributes  of  sovereignty  which  would  entitle 
them  to  be  designated  as  the  state’s  alter 
ego.  While  in  a sense  the  board  is  an  agent 
of  the  state  with  defined  powers,  the  im- 
portance of  its  duties  with  their  attendant 
responsibilities,  is  such  as  to  necessarily 
clothe  the  board  with  a reasonable  discre- 
tion in  the  exercise  of  same.  * ” 

«4 


CONCLUSION. 


Therefore,  we  are  of  the  opinion  that  all  vouchers, 
checks,  warrants  anu  bills  shall  b©  preserved  by  the 
several  teachers  colleges  in  the  state  of  Missouri 
only  so  long  as  the  Board  of  Regents  shall,  in  its 
discretion,  find  it  expedient  to  preserve  such  records, 
keeping  in  mind  the  legal  effect  of  such  vouchers,  checks, 
warrants  or  bills,  and  the  extent  of  time  of  their  use- 
fulness to  such  teachers  college. 


APPROVED; 


Respectfully  submitted. 


VANE  C,  THURLO 

(Acting)  Attorney  General 


B.  RICHARDS-  CREECH 

Assistant  Attorney  General 
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Board  of  Health:  House  Bill  No.  501  is  valid  and  authorizes 

^ the  board  to  set  up  a merit  system  of  its  own. 


September  15,  1941 


Mr.  A.  Louis  Landwehr 
Business  Administrs tor 
Board  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
September  10,  1941,  which  is  as  follows: 


"Under  the  provisions  of  House  Bill 
501,  61st  General  Assembly  the  State 
Board  of  Health  must  comply  vfrith  any 
of  the  rules  and  conditions  made  by  the 
United  States  Public  Health  Service, 

The  Children's  Bureau  or  any  other  federal 
agency  or  any  other  branch  of  United 
States  Government  acting  under  the 
provisions  of  the  federal  lawv  in  order 
to  secure  for  the  State  of  Missouri 
funds  allotted  to  this  State  by  the  * 

United  States  Government  for  health 
purposes  under  the  provisions  of  such 

syct.  of  Congress  relating  to  health. 

* 

”In  reference  to  the  above,  the  Board 
of  Health  requests  an  opinion  from  your 
office  as  to  whether  this  Bill  constitutes 
an  enabling  act  to  allow  said  Board  to 
come  under  the  State  Merlt  System  or  whether 
it  will  be  necessary  to  set  up  our  own 
merit  system.  e would  also  like  to  know 
the  proper  procedure  for  the  handling  and 
paying  out  of  these  federal  monies. " 
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House  Bill  501,  Sixty-first  General  Assembly,  as  passed 
and  approved,  provides  as  follows? 


"The  State  Board  of  Health  is  hereby 
directed  to  comply  with  the  provisions 
of  any  act  of  Congress  providing  for 
the  distribution  and  expenditure  of 
funds  of  the  United  States  appropria- 
ted by  Congress  for  Health  purposes 
and  to  comply  with  any  of  the  rules  or 
conditions  made  by  the  United  States 
Public  Health  Service,  The  Children fs 
Bureau  or  any  other  Federal  agency  in 
regard  to  health  funds  distributed  to 
the  States,  and  to  comply  with  any  of 
the  riiles  and  conditions  made  by  said 
services  or  bureaus  or  other  branches 
of  the  United  States  Government  act- 
ing under  the  provisions  of  £he  Federal 
law  in  order  to  secure  for  the  State 
of  Missouri  funds  allotted  to  this 
state  by  the  United  States  Government 
or  health  purposes  under  the  provisions 
of  such  acts  >of  Congress,  relating  to 
health;  ***■*#*#*■#*." 


The  background  for  this  piece  of  legislation  is  in 
certain  acts  of  Congress  granting  money  to  the  State  of 
Missouri  and  attaching  certain  conditions  to  those  grants. 

In  the  Act  appropriating  money  to  the  State  of  Missouri 
for  maternal  and  chi Id -health  services,  42  U.  S,  C.  A. 
Section  703  (a),  (3)  is  as  follows? 


"A  State  plan  for  maternal  and  child- 
health  services  must  # # * * * * * * 

(3)  provide  such  methods  of  adminis- 
tration (including  after  January  1, 

1940,  methods  relating  to  the  establish- 
ment and  maintenance  of  personnel  stand- 
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ards  on  a merit  basis,  except  that  the 
Board  shall  exercise  no  authority  with 
respect  to  the  selection,  tenure  of 
office,  and  compensation  of  any  individ- 
ual employed  in  accordance  with  such 
methods)  as  are  necessary  for  the  proper 
and  efficient  operation  of  the  plan.  * * 


In  the  Act  appropriating  money  to  the  State  of  Missouri 
to  provide  services  for  crippled  children,  42  U.  s,  C.  A., 
Section  713  (a),  (3)  is  as  follows* 


"A  State  plan  for  services  for  crippled 
children  must  (3) 

frovide  such  methods  of  administration 
including  after  January  1,  1940,  methods 
relating  to  the  establishment  and  main- 
tenance of  personnel  standards  on  a merit 
basis,  except  that  the  Board  shall  exer- 
cise no  authority  with  respect  to  the 
selection,  tenure  of  office,  and  compensa- 
tion of  any  individual  employed  in  accor- 
dance with  such  methods)  as  are  necessary 
for  the  propdr  and  efficient  operation  of 
the  plan.  *■***#***■» 


Article  IV,  Section  1 of  the  Missouri  Constitution 
is  as  follows: 


"The  legislative  power,  subject  to  the 
limitations  herein  contained,  shall  be 
vested  In  a Senate  and  House  of  Repre- 
sentatives, to  be  styled  ♦The  General 
Assembly  of  the  State  of  Missouri. ?M 


In  Merchants  Exchange  v.  Knott,  212  Mo.  616,  It  Is 
said  of  this  provision,  1.  c.  640: 
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’’Legislative  power  in  Missouri  is, 
therefore,  lodged  with  the,  General 
Assembly  and  hot  elsewhere  except  as 
to  such  of  it  as  may  be  delegated  under 
the  provisions  of  that  instrument  - for 
instance,  to  cities  In  matters  of  local 
concern#  Briefly,  legislative  power  is 
the  power  to  make  laws#  What  is  a law? 
’Municipal  law, * says  Chancellor  Ken, 

’is  a rule  of  civil  c onduc t prescribed  by 
the  supreme  power  of  a state. * (1  Kent. 

Com#  (14  Ed # ) 447 • ) That  definition  is 
part  of  Sir  William  Blackstone ’s,;  which 
adds,  ’commanding  v/hat  is  right  and  pro- 
hibiting what  is  wrong,*  In  his  notes  to 
Blackstone  (1  Sharawood’s  Blk.  Comm#,  p. 

44)  Judge  Sharswood  defines  a law  to  bes 
*A  rule  of  civil  conduct  prescribed  by 
the  supreme  power  In  a State,  commanding 
what  is  to  be  done,  and  prohibiting  the 
contrary. ' 

f 

"Now,  a rule  is  a rule,  as  distinguished 
from  whim,  caprice,  compact,  agreement,  or 
mere  discretion,  ’Prescribed*  means  that 
the  rule  must  not  remain  in  the  breast  of 
the  Legislature  but  shall  be  manifested 
and  published  in  a public  and  conspicuous 
manner  so  as  to  be  known  as  a rule  of  civil 
conduct#  (1  Blk,,  p#  45#)  That  author  in- 
stances Caligula’s  laws  as  violative  of 
the  idea  evidenced  by  the  word  ’prescribed#’ 

For  it  is  said  of  that  Emperor,  according 
to  Dio  Cassius,  that  he  wrote  his  laws  in  a 
very  small  character  and  hung  them  upon  high 
pillars,  the  more  effectually  to  ensnare  the 
people#  Moreover,  the  rule  must  be  ’prescribed 
by  the  supreme  power  in  a State ’ - not  by 
Roe,  Doe,  Box  Cox,  et  al#  Speaking  to  that 
part  of  his  definition,  Blackstone  says  (1 
Blk#,  46)*  ’For  legislature,  as  was  before 
observed,  is  the  greatest  act  of  superiority 
that  can  be  exercised  by  one  being  over 
another#  Wherefore,  it  is  requisite  to 
the  very  essence  of  a law  that  it  be  made 
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by  the  supreme  power.  Sovereignty 
and  legi  slat'ur e are  indeed  convertible 
terms;  one  cannot  subsist  without  the 
other. ’ 

• • • • 

M(b)  Measured  by  the  foregoing  definition 
of  law,  can  the  statute  stand?  We  think 
not.  We  arr  of  opinion  that  the  power  to 
bind  and  loose*,  to  Inaugurate  or  suspend 
the  operation  of  the  law,  to  say  when  and 
where  It  is  law  Is  of  necessity  an  Inherent 
and  integral  part  of  the  law-making  power, 
not  to  be  delegated  to,  and  wielded  by,  any 
commission.  True,  the  act  was  passed  by 
the  General  Assembly,  approved  by  the  Chief 
Executive  and  stands  published  as  authenti- 
cated law,  but  to  all  intents  and  purposes 
it  is  only  a barren  ideality,  having  such 
life  as  is  thereafter  breathed  into  it 
from  an  unconstitutional  source.  Ho  Mis- 
sourian may  know  whether  it  applies  to  him 
or  his  concerns,  as  a rule  of  civil  con- 
duct, or  will  ever  apply  until  in  the 
♦opinion’  of  the  commissioners  it  ’may  be’ 
considered  ’necessary.’ 

nThe  General  Assembly  may  not  clip  itself 
of  one  iota  of  its  lawmkklng  power  by  a 
voluntary  delegation  of^any  element  of  it  - 
by  putting  its  constitutional  prerogatives 
its  conscience  and  wisdom,  ’into  commission.’ 
On  this  point  Judge  Cooley  says  in  an  oft- 
quoted  passage  (Cooley’s  Const,  Lim*  (6  Ed.) 
137):  ’One  o'  the  settled  maxims  in  consti- 
tutional law  is,  that  the  power  conferred 
upon  the  Legislature  to  make  laws  cannot  be 
delegated  by  that  department  to  any  other 
body  or  authority#  Where  the  sovereign  power 
of  the  St- te  has  located  the  authority,  there 
it  must  remain;  and  by  the  constitutional 
agency  alone  the  laws  must  be  made  until  the 
Constitution  itself  is  changed#  The  power 
to  whose  judgment,  wisdom,  and  patriotism 
this  high  prerogative  has  been  intrusted 
cannot  relieve  itself  of  the  responsibility. 
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by  choosing  other  agencies  upon  which 
the  power  shall  be  devolved,  tor  can  it 
substitute  the  judgment,  wisdom  and 
patroitlsm  of  any  other  body  for  those 
to  which  alone  the  people  have  seen  fit 
to  confide  this  sovereign  trust.’" 


Measured  by  these  rules  the  court  held  invalid  an  act  that 
purported  to  delegate  to  a commission  the  (212  Mo,  656): 

■*  power  to  capriciously  say  (as  their  ’opinion’ 
serves)  to  what  places,  in  what  territory  and  at  what  times 
the  statute  shall  apply,  on  whether  it  shall  be  in  force 
on  a single  sauare  inch  of  Missouri  soil,”  The  court 
further  said  (212  Mo.,  1.  c.  637): 


"It  is  obvious  that  the  foregoing  grant 
of  power  is  given  without  statutory  land- 
mark, compass,  map,  guide-post  or  corner- 
stone in  one  whit  controlling  Its  exercise 
or  prescribing  its  channel,  or  indicative 
of  any  certain  intendment  of  the  legisla- 
tive mind,  beyond  the  mere  grant.  In 
essence  it  is  the  power  of  pure  and  simple 
despotism,  #**##** 


Article  I,  Section  1 of  the  United  States  Constitu- 
tion provides: 


"All  legislative  powers  herein  granted 
shall  he  vested  in  a Congress  of  the 
United  States,  which  shall  consist  of  a 
Senate  and  House  of  Representatives," 


In  A,  L,  A,  Schechter  Poultry  Corporation  v..  United 
States,  55  Sup,  Ct,  837,  (N,R.A,  Cases)  the  court  said  of 
this  provision,  1,  c*  843: 
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"The  question  of  the  Delegation  of 
Legislative  power,— tee  recently  had 
occasion  to  review  the  pertinent  de- 
cisions and  the  general  principles  which 
govern  the  determination  of  this  question, 
Panama  Refining  Company  v.  Ryan,  293  U. 

S,  388,  55  S,  Ct,  241,  79  L,  Ed,  446, 

The  Constitution  provides  that  'All  legis- 
lative powers  herein  granted  shall  be 
vested  in  a Congress  of  the  United  States, 
which  shall  consist  of  a Senate  and  House 
of  Representatives,'  Article  1,  Section  1, 
And  the  Congress  is  authorized  'To  make  all 
Laws  which  shall  be  necessary  and  proper 
for  carrying  into  Execution'  its  general 
powers,  Arfcicle  1,  Sec,  8,  par,  18,  The 
Crvt^ress  not  permitted  to  abdicate  or 
to  t-ansfer  to  others  the  essential  legis- 
lative functions  with  which  it  is  thus 
vested,  We  have  repeatedly  Recognized 
the  necessity  of  adapting  legislation  to 
complex  conditions  involving  a host  of 
details  with  which  thd  national  Legisla- 
ture cannot  deal  directly*  We  pointed 
out  in  the  Panama  Refining  Company  Case 
that  the  Constitution  has  never  been  re- 
garded as  denying  to  Congress  the  necessary 
resources  of  flexibility  and  practically, 
which  will  enable  it  to  perform  its  function 
in  laying  down  policies  and  establishing 
standards,  while  leaving  to  selected  instru- 
mentalities the  making  of  subordinate  rules 
within  prescribed  limits  and  the  determina- 
tion of  facts  to  which  the  policy  as  declared 
by  the  Legislature  is  to  apply.  But  we  said 
that  the  constant  recognition  of  the  neces- 
sity and  validity  of  such  provisions,  and 
the  wide  range  of  administrative  authority 
which  has  been  developed  by  means  of  them, 
cannot  be  allowed  to  obscure  the  limitations 
of  the  authority  to  delegate,  if  our  consti- 
tutional system  is  to  be  maintained.  Id,, 

293  U.  ,S.  388,  page  241,  55  S,  Ct*  241,  79 
L,  Ed.  446.” 
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Under  these  rules  the  court  held  Invalid  an  act  au- 
thorizing the  President  to  establish  "Codes  of  Pair  Compe- 
tition*’ for  business,  but  which  laid  down  no  criterion  to 
govern  the  action  of  the  President*  It  did  not  define  what 
constituted  "fair  competition*" 

In  order  to  answer  the  question  before  us.  It  is 
necessary  to  consider  and  determine  the  validity  of  both 
the  Federal  and  State  statutes  above  set  forth* 

In  testing  the  validity  of  the  state  statute  we  desire 
to  point  out  the  following* 

In  Brock  v,  Superior  Court,  71  P*  (2d)  209(Cal*),  114 
A*  L*  R.  127,  it  is  held  that  a state  legislature  may  adopt 
an  existing  law  of  Congress,  The  court  said,  1.  c,  154: 


"*  * * It  is  of  course,  perfectly  valid 
to  adopt  existing  statutes,  rules,  or 
regulation  of  Congress  or  another  state, 
by  reference;  but  th4  attempt  to  make  fu- 
ture regulations  of  another  Jurisdiction 
part  of  the  state  law  is  generally  held 
to  be  an  unconstitutional  delegation  of 
legislative  power*  See  In  re  Burke,  190 
Cal*  526,  212  P.  193;  Santee  Mills  v, 
juery,  122  S,  C*  158,  115  S,  E*  202;  and 
note,  34  Golum,  L*  Hev*  1077,  1084*" 


The  same  rule  is  also  applied  In  Featherstone  v,  Norman 
153  S#  E*  58  $a),  70  A,  L,  R,  449,  466,  where  it  is  said: 


"«-■»*  Adoption  of  existing  exemptions 
and  an  existing  method  is  not  a delega- 
tion to  Congress  of  the  legislative 
power  of  the  state*  Santee  Mills  v* 

Query,  122  S*  C,  158,  115  S,  E*  202*  This  act 
In  no  way  undertakes  to  make  future  federal 
legislation  a part  of  the  law  of  this  state 
upon  that  subject,'  When  a statute  adopts 
a part  or  all  of  another  statute,  domestic 
or  foreign,  general  or  local,  by  specific  and 
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descriptive  reference  thereto*  the  adoption 
takes  the  statute  as  it  exists  at  that 
time*  *********  **" 


Again*  in  Smithberger  v*  Banning*  262  N,  W*  492  (Neb) 
100  A*  L*  R*  686,  the  court  held  invalid  an  act  of  the  St^te 
Legislature  which  was  dependent  for  Its  operation  upon  the 
passage  of  legislation  by  Congress*  The  court  said,  1*  c* 
695  J 


H*  * * As  we  have  herein  determined 
this  set  of  facts  constitutes  a dele- 
gation «f'  legislative  power  to  the 
Congress  of  the  United  States*  The 
power  to  determine  the  amount  to  be 
raised  by  the  tax  is  dependent  upon 
federal  legislation  not  yet  passed*" 


It  is*  therefore*  to  be  seen  that  an  act  of  the 
state  legislature  of  this  nature  must  lay  down  a definite 
rule  of  action  upon  a course  prescribed  that  is  capable  of 
ascertainment  and  can  only  adopt  existing  legislation  of 
Congress  - not  future  Acts  of  Congress* 

House  Bill  No*  501  does  lay  down  a definite  rule  of 
action  - the  Board  of  Health  is  to  comply  with  acts  of  Con- 
gress relating  to  the  distribution  of  funds  in  these  particu- 
lars and  to  comply  with  any  rules  and  conditions  made  by  the 
United  States  Public  Health  Service,  The  Children's  Bureau 
or  other  federal  agency  in  regard  to  health  funds  distributed 
to  the  states*  We  know  the  acts  of  Congress  can  be  ascertained 
as  of  October  10,  1941*  the  effective  date  of  House  Bill  No* 
501,  and  assume  that  the  various  departmental  rules  and  regu- 
lations as  of  that  date  can  also  be  ascertained* 

We  therefore  think  there  Is  no  complaint  on  the  score 
of  delegation  of  authority  that  can  be  made  with  respect  to 
House  Bill  No*  501*  In  effect*  the  General  Assembly  of  Mis- 
souri has  said:  The  Acts  of  Congress  and  the  departmental 
rules  and  regulations  of  the  federal  agencies  in  regard  to 
the  health  funds  distributed  to  this  state  as  they  exist  on 
October  1§,  1941*  shall  be  the  law  of  this  state. 
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Of  course,  this  conclusion  presupposes  that  the  acts 
of  Congress  above  set  forth  are  valid  and  that  the  rules  made 
thereunder  constitute  the  mere  filling  in  of  administrative 
details  - not  legislation* 

We  have  seen  the  acts  of  Congress  requiring  the  state 
plans  to  provide  methods  relating  to  the  establishment  and 
maintenance  of  personnel  standards  on  a merit  basis  "^s  are 
necessary  for  the  proper  or  efficient  operation  of  the  plan." 

W©  have  seen  the  rules  prescribed  by  the  Federal  Agencies 
setting  forth  what  is  "necessary  for  the  proper  and  efficient 
operation  of  the  plan"  so  far  as  the  merit  system  is  concerned* 

To  us  there  seems  to  be  no  logical  distinction  between 
legislation  authorizing  the  President  to  establish  "codes  of  fair 
competition"  for  business  without  laying  down  a criterion  to 
govern  his  action,  and  legislation  authorizing  a Federal  agency 
to  determine  what  type  of  merit  plan  Is  "necessary  for  the 
proper  and  efficient  operation  of  the  plan,"  without  laying 
down  a criterion  to  govern  its  action.  In  each  the  power  given 
is  "without  statutory  landmark,  compass,  map,  guidepost  or 
corner-stone  in  one  whit  controlling  its  exercise  or  prescrib- 
ing its  channel,  or  indicative  of  any  certain  intendment  of 
the  legislative  mind,  beyond  the  mere  grant*"  In  the  one, 
the  eodi  was  to  be  "fair".  In  the  other  the  plan  Is  to  he 
"proper*"  This  Is  not  Congress  "laying  down  policies  and 
establishing  standards,  while  leaving  to  selected  instrumen- 
talities the  making  of  subordinate  rules  within  prescribed 
limits  and  the  determination  of  facts  to  which  the  policy  as 
declared  by  the  Legislature  is  to  apply."  The  power  held  by 
the  Federal  agencies  under  the  acts  heretofore  set  forth,  "in 
essence  * «■  # is  the  power  of  pure  and  simple  despotism#" 

Were  we  permitted  to  rest  legal  conclusions  nowadays  on 
completely  analogous  pronouncements  heretofore  made  by  the 
courts,  it  would  appear  that  the  acts  of  Congress,  leaving  to 
the  Federal  agencies  the  authority  to  determine  if  a state 
merit  system  is  "proper,"  are  Invalid  as  a delegation  of  legis- 
lative authority.  However,  we  must  keep  in  mind  that  the  Knott 
Case  was  decided  in  1908  and  the  IT*  R#  A*  Case  in  1935.  Since 
the  last  date,  the  theory  of  the  "Constitution  as  it  speaks 
today,"  (Marsh  v*  Bart let,  Mo,  Sup*  121  S*  W,  (2d)  1.  c*  742) 
has  bloomed,  and  we  find  that  legislation  is  held  valid  because 
the  expanding  need  of  state  and  nation  demand  such  constitutional 
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construction*  Further,  the  recent  cases  of  Cumin  v«  Wallace, 
306  U*  S*  1,  83  L,  Ed,  441  (1938)  and  United  States  v*  Rock 
Royal  Co-Operative,  307  U.  S,  533,  83  L.  Ed,  1446  (1938), 
approving  certain  broad  delegations  of  authority  to  the 
Secretary  of  Agriculture,  while  not  analogous  to  the  present 
statutes,  indicate  that  the  United  States  Supreme  Court, 
as  presently  constituted,  would,  in  all  probability,  uphold 
the  provsions  of  the  acts  of  Congress  above  set  forth  as 
proper,  and  sufficiently  definite  to  avoid  being  a delega- 
tion of  legislative  authority. 

Since  we  can  no  longer  rely  on  past  precedent,  but 
must  speculate  on  what  the  United  States  Supreme  Court  will 
- do  in  the  future,  we  must,  in  view  of  the  trend  reflected  in 
the  cases  last  cited,  concede  that  the  provisions  heretofore 
set  forth  in  the  acts  of  Congress  are  valid.  At  least,  they 
carry  a presumption  of  validity,  since  every  act  of  Congress 
is  presumed  to  be  valid  until  a court  of  competent  jurisdic- 
tion declares  otherwise, 

* 

It  is,  therefore,  our  opinion  that  under  House  Bill  501 
the  State  Board  of  Health  may  take  such  action  as  may  be 
necessary,  relative  to  the  establishment  of  a merit  system, 
in  order  to  comply  with  the  acts  of  Congress  and  administra- 
tive rules  therein  designated  that  exist  as  of  October  10, 

1941,  We  desire  to  add,  however,  that  House  Bill  No,  501 
does  not  authorize  the  Board  of  Health  to  comply  with  any  act 
of  Congress  or  rule  or  regulation  that  may  be  enacted  or  pro- 
mulgated after  the  effective  date  of  House  Bill  No.  501, 

In  connection  with  this  you  ask  in  your  request  whether 
House  Bill  501  allows  the  Board  of  health  *to  come  under  the 
State  Merit  System  or  whether  it  will  be  necessary  to  set  up” 

Its  own  merit  system.  We  are  of  the  opinion  the  Board  will 
have  to  sot  up  a merit  system  of  its  own*  There  is  no  such 
thing  as  a State  Merit  System  in  Missouri,  The  only  other 
merit  systems  in  operation  in  this  state  are  those  carried  on 
by  the  Unemployment  Compensation  Commission  and  the  Social 
Security  Commission,  The  first  has  for  its  authority  Section 
9426  d,  R,  S*  Missouri,  1939,  which  relates  to  the  Unemployment 
Compensation  Commission  alone.  So  far  aw  we  are  informed, 
unless  the  Sixty-first  General  Assembly  took  some  action,  the 
Social  Security  Commission  has  no  statutory  authority  supporting 
the  merit  system  there  in  use*  At  any  rate,  neither  plan  is 
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available  to  the  Board  of  Health,  House  Bill  501  adopts 
statutes  and  regulations  of  the  Federal1  Government,  not 
of  the  Unemployment  Compensation  Commission  or  the  Social 
Security  Commission, 

We  think  this  holds  true  even  if  the  Federal  regula- 
tions permit  the  Board  to  adopt  or  come  under  one  of  the 
merit  systems  already  in  operation  in  this  state.  The  reason 
for  this  is  the  fact  that  House  Bill  501  imposes  a duty  upon 
the  State  Board  of  Health  which  it  must  perform*  To  merely 
come  under  either  of  the  other  merit  systems  in  operation  in 
this  state,  would  be  a delegation  by  the  board  to  another 
governmental  agency  of  this  state  of  Its  authority  in  this 
respect.  This,  we  think,  the  board  may  not  do.  Further,  to 
do  so,  would  violate  the  intent  of  the  Legislature  of  this 
State,*  To  date  that  body  has' enacted  House  Bill  501  and 
Section  9426  d,  R,  S,  Missouri,  1959,  on  the  subject  of 
merit  systems,'  The  fact  there  fere  two  separate  acts  in  no 
way  referring  to  each  other,  indicates  an  intention  ofi  the 
part  of  the  C-eneral  Assembly  to  require  separate  merit  plans. 
That  Intention  is,  of  course,  controlling. 

With  respect  to  that  part  of  your  request  desiring  to 
know  the  proper  procedure  for  handling  and  paying  out  these 
Federal  moneys,  it  appears  that  House  Bill  Ho,  501  further 
provides  as  follows! 


M*  * * said  funds  shall  be  received  by 
the  State  Treasurer  and  deposited  in 
separate  funds  to  be  known  as  the  United 
States  Public  Health  Title  VI  funds,  the 
Veneral  Disease  Control  fund,  the  Chil- 
dren’s Bureau  fund, -and  any  other  fund 
specially  designated  by  a Federal  agency 
for  the  use  of  the  State  Board  of  Health 
for  health  purposes,  and  to  be  paid  out 
by  the  State  Treasurer  on  requisitions 
drawn  by  the  executive  officers  of  the 
State  Board  of  Health  on  a warrant  of 
the  State  Auditor,  ■ Said  funds  being 
allotted  to  the  State  of  Missouri  for 
health  purposes  by  the  Federal  Govern- 
ment of  the  General  Assembly  shall  appro- 
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prlate  the  aarae  to  the  use  of  the 
State  Board  of  Health,  under  such  pro- 
visions as  are  set  out  for  the  recep- 
tion and  use  of  funds  by  the  Federal 
Government.” 


To  us  that  seems  to  be  sufficiently  definite  to  need 
no  explanation.-  further.  It  would  appear  such  Is  merely  a 
matter  of  accounting  and  does  not  present  any  legal  question 
for  our  opinion. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 


APPROVED* 


VANE  C,  THURLO 
(Acting)  Attorney  General 
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BOARD  OF  NURSES: 


Nurses  working  under  United  States 
Health  Service  are  not  compelled  to 
obtain  nurse's  license. 


December  8,  1941 


Laura  Layher,  R.N. 

Executive  Secretary 
Missouri  State  Board  of 
Nurse  Examiners 
Jefferson  City,  Missouri 

Dear  Madam: 

We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  December  2,  1941,  which  is  as  follows: 

"The  Board  desires  an  opinion  concerning 
the  Missouri  licensing  of  the  U.S.  Public 
Health  Nurses. 

"Is  it  necessary  for  the  U.  S.  Public 
Health  nurses,  who  are  regular  federal 
Civil  Service  employees  and  who  are 
brought  to  this  state  because  of  the 
federal  emergency  and  who  will  work 
under  the  direction  of  the  State  agency, 
to  be  registered  in  Missouri? 

"These  nurses  are  on  the  federal  pay- 
roll and  come  to  Missouri  on  the  lend- 
lease  basis,  from  the  U.S.  Public  Health 
Service,  and  will  be  temporarily  in 
Missouri . 

"They  are  all  licensed  nurses,  having 
registered  in  their  original  state. 

"Your  opinion  will  be  appreciated. " 

The  nurses  are  employed  under  the  Public  Health 
Service  by  virtue  of  Section  803,  Title  42,  United  States 
Code  Annotated,  page  211.  Under  this  authorization  the  nurses 
are  allowed  allowances  for  expenses. 
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Section  10032,  R.S.  Missouri  1939,  describes  the 
qualifications  of  a nurse  and  also  describes  the  method 
of  obtaining  a license.  This  section  is  not  applicable 
to  employees  of  the  United  States  and  who  are  considered 
instrumentalities  of  the  United  States  Government.  The 
United  States  Public  Health  nurses  derive  their  authority 
solely  from  the  Public  Health  Service  as  hereinbefore  set 
out.  There  is  no  question  but  that  they  are  instrumentalities 
of  the  United  States  Government. 

The  Supreme  Court  of  the  United  States , in  holding 
that  an  employee,  who  is  a member  of  such  instrumentality 
of  the  United  States  Government,  is  not  required  to  pass  an 
examination  or  pay  license  fees  in  the  case  of  William  E. 
Johnson,  v.  State  of  Maryland,  254,  U.S.  51,  page  55,  said: 

"*  * * Here  the  question  is  whether  the 
state  can  interrupt  the  acts  of  the  gen- 
eral government  itself.  With  regard  to 
taxation,  no  matter  how  reasonable,  or 
how  universal  and  undiscriminating,  the 
state's  inability  to  interfere  has  been 
regarded  as  established  since  M'Culloch 
v.  Maryland,  4 Wheat.  316,  4 L.ed.  579. 

The  decision  in  that  case  was  not  put 
upon  any  consideration  of  degree,  but 
upon  the  entire  absence  of  power  on  the 
part  of  the  states  to  touch,  in  that  way, 
at  least,  the  instrumentalities  of  the 
United  States  (4  Wheat.  429  , 430)  , and 
that  is  the  law  today.  ******" 

And  the  court  further  said : 

"It  seems  to  us  that  the  immunity  of 
the  instruments  of  the  United  States 
from  state  control  in  the  performance 
of  their  duties  extends  to  a require- 
ment that  they  desist  from  performance 
until  they  satisfy  a state  officer, 
upon  examiniation , that  they  are  com- 
petent for  a necessary  part  of  them, 
and  pay  a fee  for  permission  to  go 
on.  Such  a requirement  does  not 
merely  touch  government  servants 
remotely  by  a general  rule  of  con- 
duct; it  lays  hold  of  them  in  their 
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specific  attempt  to  obey  orders,  and 
requires  qualifications  in  addition 
to  those  that  the  government  has  pro- 
nounced sufficient.  It  is  the  duty 
of  the  Department  to  employ  persons 
competent  for  their  work,  and  that 
duty  it  must  be  presumed  has  been 
performed.  ***********" 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  it  is  not  necessary  for  the  United 
States  Public  Health  Nurses,  who  are  regular  federal  Civil 
Service  employees  and  who  are  brought  to  this  state  because 
of  the  federal  emergency  and  who  will  work  under  the  di- 
rection of  the  State  agency,  to  be  registered  in  Missouri 
in  accordance  with  Chapter  61  R.S.  Missouri  1939. 

Respectfully  submitted, 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED : 


VANE  C.  THURLO 
(Acting)  Attorney  General 


COUNTY  BUDGET  LAW:  In  the  county  Budget , the  traveling  and 

hotel  expenses  of  the  circuit  court  reporter 
should  be  classified  in  class  2. 


April  11,  1941 


Mr.  J.  F . Leggett,  Jr. 
Official  Court  Reporter 
22nd  Judicial  Circuit 
Bloomfield,  Missouri 


Dear  Sir* 


This  is  in  reply  to  your  recent  request  for  our 
opinion  in  your  letter  which  is  in  the  following  terms* 


"I  am  court  reporter  for  the  2tnd  Judicial 
Circuit,  comprising  Stoddard  and  Dunklin 
Counties,  and  under  the  statutes  I am  en- 
titled to  traveling  and  hotel  expenses 
while  attending  circuit  court  away  from 

home • * 

* 1 . 

i 

jTo  start  with  these  expense  warrants  were 
(issued  from  class  jg  of  the  county  budget, 

!then  they  were  placed  in  class  4,  and  now 
the  county  c^erk  informs  me  that  the  Auditor 
has  ruled  that  they  should  be  in  class  5, 

As  I understand  it,  "expenses  of  holding 
Circuit  Court”  are  placed  in  class  2 and 
certainly  the  expenses  of  the  court  reporter 
In  getting  to  that  court  would  be  "expenses 
of  holding  Circuit  Court”.  X canft  see  how 
any  other  Interpretation  could  be  put  on 
these  expenses. 

I would  appreciate  It  if  you  would  give  me 
an  opinion  as  to  which  class  of  the  budget 
my  traveling  and  hotel  expenses  should  be 
placed." 

Regarding  the  classification  of  your  salary,  as  dis- 
tinguished from  your  expense  account,  we  adhere  to  the 
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opinion  of  the  Attorney  General  to  you  dated  March  1* 
1934  {No,  52),  ruling  that  such  salary  should  he 
classified  in  class  4, 

The  County  Budget  Law,  Section  10914  R,  S,  1939 
in  part  provides * 


“The  court  shall  show  the  e stimated 
expenditures  for  the  year  by  classes 
as  follows* 

a # * -ss-  * -54-  * « 4s • -M-  # * •>;•  * * * * ■>{■ 

Class  8,  Expense  of  conducting  circuit 
court  and  elections,  * * e *H 


And,  Section  10911,  E*  S.  1939  in  part  provides* 


’‘Class  2,  Next  the  county  court  shall 
set  aside  a sum  sufficient  to  pay  the 
cost  of  elections  and  the  cost  of  hold- 
ing circuit  court  in  the  county  where 
such  expense  ia  made  chargeable  by  law 
against  the  county  except  where  such 
^expense  is  provided  for  in  some  other 
(classification  by  this  law*  This  shall 
constitute  the  second  obligation  of 
jthe  county  and  all  proper  claims  coming 
kinder  this  class  shall  have  priority 
jof  payment  over  all  except  class  1, 

The  traveling  and  hotel  expense  account  of  the  court 
reporter  is  plainly  included  within  the  above  quoted 
terms  of  Section  10911*  % * . cost  of  holding  circuit 

court  in  the  county  where  such  expense  is  made  chargeable 
by  law  against  the  county  except  where  such  expense  is 
provided  for  in  some  other  classification  by  this  law*” 
Such  expense  is  made  chargeable  against  Dunklin  and 
Stoddard  Counties  comprising  the  22nd  Judicial  Circuit 
(Section  2148  R.  S.  1939),  by  Section  13347  R.  S.  1939 
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which  provides: 


"Every  official  court  reporter  of  a 
circuit  or  a criminal  court  in  counties 
having  forty-five  thousand  Inhabitants 
and  less  shall  be  allowed  and  paid  all 
sums  of  money  actually  expended  only 
in  necessary  hotel  and  traveling  expenses 
while  engaged  in  attending  any  regular, 
special  or  adjourned  term  of  court  at  any 
place  in  the  circuit  in  which  he  is 
appointed,  other  than  theplace  of  his 
residence  therein,  or  while  engaged  in 
going  to  and  from  any  such  place  for  the 
purpose  of  attending  such  t erms  of  court  . 
Such  moneys  shall  be  paid  out  of  the 
county  treasuries  of  the  respective 
| counties  in  said  district  in  proportion 

to  their  respective  populations." 

The  population  'of  neither  Dunklin  nor  Stoddard. 
County  exceeds  45,0(ft),  and  the  total  combined  popula- 
tion of  the  two  counties  exceeds  60,000.  In  such  a 
circuit  the  Reporter  receives  his  traveling  and  hotel 
expense u under  said  Section  13347,  which  is  the  same 
as  R.  S.  1919,  Section  12674,  as  It  was  ruled  In  the 
following  terms  in  Woodside  ve.  Dent  County  £71  S*  W, 
766,  l.c.  767,  308  i$o.  £27» 


"Appellant  was  resident  of  Dent 
county  within  the  judicial  circuit 
for  which  he  was  the  duly  appointed, 
qualified,  and  acting  official  court 
reporter*  Circuit  court  was  held  in 
every  county  In  this  circuit,  and  every 
county  In  the  circuit  had  less  than 
45,000  Inhabitants,  though  the  total 
population  of  the  circuit  was  more  than 
60,000*  The  facts  In  appellant* s case 
clearly  bring  him  within  the  purview 
of  sections  12670  dnd  12674,  R.  S.  1919, 
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and  he  was  entitled  to  recover  the  full 
amount  sought.” 


Such  expense  i«  not  provided  for  in  any  other  classi- 
fication by  the  budget  law.  Class  4 is  for  salaries  of 
county  officers,  for  office  supplies,  and  office  expense j 
class  5 is  for  emergency  and  contingent  expense  (Section 
10911  and  10914  H.  S.  1939). 

It  might  be  more  convenient  and  desirable  from  a 
purely  financial  and  bookkeeping  and  administrative 
standpoint  to  have  expense  accounts  and  salaries  of  all 
officers  in  the  same  classification  in  the  budget  - 
class  4.  However,  we  are  bound  by  the  words  of  the 
statute  as  it  now  stands.  In  said  Section  10911  and 
10914  the  items  of  expense  mentioned  in  class  4 are 
"amount  necessary  for  the  conduct  of  the  offices  of  such 
officers,"  and  "office  expense, " Within  class  4 are 
expenses  of  offices  which  are  open  and  doing  business 
regardless  of  whether  jthe  circuit  court  is  in  session, 
and  offices  which  in  tpeir  functions  are  not  directly 
related  to  the  circuit  court*  In  writing  class  2,  the 
legislature  seems  to  iiave  regarded  the  payment  of  expense 
of  holding  circuit  covert  (and  of  elections)  as  being 
of  greater  Importance  jthan  everything  except  payment 
of  care  of  Insane  paupers.  The  legislature  gave  priority 
to  the  payment  of  expense  of  holding  circuit  court  over 
payment  even  of  salaries*  There  can  be  no  trial  without 
a court  reporter.  The  traveling  and  hotel  expense  of 
such  reporter  is  one  of  the  costs  and  expenses  of  holding 
circuit  court,*  while  blase  2 includes  court  costs  chargeable 
against  a party  to  a lawsuit,  it  is  not  confined  to  such 
costs,  but  also  includes  expenses  of  holding  circuit  court 
chargeable  against  the  county. 

In  classifying  this  expsnse  heretofore,  the  State 
Auditor  and  the  county  clerks  appear  to  have  been  following 
an  opinion  of  the  Attorney  General  dated  January  23,  1934, 
addressed  to  Honorable  Wade  W*  llaupin.  Prosecuting  Attorney 
of  Carroll  County  (No*  58)  wherein  it  is  stated  generally 
that  all  traveling  expense  should  be  classified  in  class 
5*  But  the  traveling  and  hotel  expense  of  the  circuit 
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eourt  reporter  is  hereby  ruled  to  be  an  exception  to 
that  rule. 


CONCLUSION 


In  the  county  budget,  the  traveling  and  hotel 
expenses  of  the  circuit  court  reporter  should  be  classified 

in  claes  2.- 


Respectfully  submitted 


LAWRENCE  L.  BRADLEY  ' 
Assistant  Attorney  General 


APPROVED* 


VANE  T HURLO 

(Acting)  Attorney  General 
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SHERIFFS:  Entitled  to  commission  on  notice  of  garnishment; 

FEES:  entitled  to  fees  on  each  case  for  serving  writs 

on  more  than  one  case  for  the  same  trip. 


July  16,  1941 


Mr.  Amos  Lee,  Sheriff 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Sirs 


-/ 

FILED 


In  answer  to  your  letter  of  July  14,  1941,  asking 
for  an  opinion  In  reference  to  your  commission  on  garnish- 
ments, we  submit  the  following: 

J*  ♦ 


Your  first  query  is— 

"I  am  writing  you  for  an  opinion  in 
regard  to  Sheriff’s  Commission  on 
executions  where  a Summons  to  garnishee 
Is  served,  on  a Corporation.  In  our 
case  I serve  five  or  six  hundred  sum- 
mons to  Garnishee  on  Pittsburg  Plate 
Glass  Co.  at  Crystal  City,  Mo.  The 
Company  answers  in  Circuit  Court  on 
the  return  day  of  the  execution  and 
pays  the  money  they  are  holding  to 
the  Circuit  Clerk,  who,  in  turn 
distributes  same.  Am  I entitled  to 
a commission  on  the  money  paid  the 
'Circuit  Clerk  the  same  as  if  it  were 
paid  to  me?" 

In  the  case  of  Ring  v.  The  Chas.  Vogel  Paint  & Glass 
Co.,  46  Mo.  App.  374,  1.  c,  377,  the  court,  in  construing 
cost  statutes,  said: 

"Preliminary  to  the  discussion  of  the 
Items  of  cost  here  in  controversy.  It 
may  be  stated  that  the  entire  subject 
of  costs.  In  both  civil  and  criminal 
cases,  is  a matter  of  statutory  enact- 
ment; that  all  such  statutes  must  be 
strictly  construed,  and  that  the  of- 
ficer or  other  persons  claiming  costs, 
which  are  contested,  must  be  able  to 
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put  Ms  finger  on  the  statute  authorizing 
their  taxation*  Miller  v.  Muegge,  27  Mo. 

App.  670 j Shed  v.  Railroad,  67  Mo.  687 j 
Gordons  v.  Maupin,  10  Mo.  352 f Ford  v. 

Railroad,  29  Mo.  App.  616," 

Section  1560,  R.  S.  Missouri  1939,  reads  as  follows: 

"All  persons  shall  be  subject  to  garnish- 
ment, on  attachment  or  execution,  who 
are  named  as  garnishees  in  the  writ,  or 
have  in  their  possession  goods,  moneys 
or  effects  of  the  defendant  not  actually 
seized  by  the  officer,  and  all  debtors 
of  the  defendant,  and  such  others  as 
the  plaintiff  or  his  attorney  shall 
direct  to  be  summoned  as  garnishees." 

Under  the  above  section  it  provides  that  a garnish- 
ment may  be  issued  either  on  attachment  before  judgment  or 
on  execution  after  judgment. 

Section  1561,  R.  S.  Missouri  1939,  reads  as  follows: 

"When  a fieri  facias  shall  be  issued 
and  placed  in  the  hands  of  an  officer 
for  collection,  it  shall  be  the  duty 
of  the  officer,  when  directed  by  the 
plaintiff,  his  agent  or  attorney,  to 
summon  garnishees,  and  with  like  ef- 
fect as  in  case  of  an  original  attach- 
ment. . The  service  of  garnishment  in 
' such  case,  and  the  subsequent  proceed- 
ings against  and  in  behalf  of  the 
garnishee,  shall  be  the  same  as  in  the 
case  of  garnishment  under  an  attach- 
ment . " 

The  above  section  applies  only  to  garnishments  after 
judgment  but  !‘he  garnishment  procedure  is  the  same  as  if  it 
were  an  attachment  before  judgment. 

Section  1564,  R.  S.  Missouri  1939,  partially  reads 
as  follows: 

"Notice  of  garnishment  shall  be  served 
on  a corporation,  in  writing,  by  de- 
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livening  such  notice,  or  a copy 
thereof,  to  the  president,  secretary, 
treasurer,  cashier  or  other  chief  or 
managing  officer  of  such  corporation* 

•»  * -55*  -is-  -is-  -is-  is-  -is-  -:c-  -it  -is-  -is-  -is-1 -is-  * * 11 

Section  1565,  R,  S.  Missouri  1939,  provides  the 
manner  of  serving  the  writ  of  attachment  by  way  of  garnish- 
ment and  describes  the  procedure  of  an  officer’s  writ. 

Section  1566,  R*  S,  Missouri  1939,  provides  that 
the  garnishee  may  discharge  himself  before  final  judgment 
"by  paying  and  delivering  the  property  to  the  sheriff. 

Section  1567,  R,  S,  Missouri  1939,  provides  the 
method  of  a garnishee  holding  the  property  upon  his  exe- 
cuting a bond  to  the  plaintiff  in  the  case. 

After  the  garnishee  has  answered  or  has  paid  the 
money  or  has  turned  the  property  into  court  in  compliance 
with  Section  1566,  supra,  then  a judgment  can  be  obtained 
in  the  same  manner  as  judgment  on  an  attachment  and  exe- 
cution be  issued  thereon.  It  was  so  held  in  the  case  of 
Frohoff  v.  Casualty  Reciprocal  Exchange,  113  S.  W.  (2d) 
1026,  1,  c.  1029,  par,  2,  where  the  court  said: 

"Conceding  that  a garnishment  pro- 
ceeding in  aid  of  an  execution  is 
technically  riot  the  institution  of 
a new  suit  but  only  an  incidental 
means  of  obtaining  satisfaction  of 
the  judgment  upon  which  the  execution 
•has  been  issued,  the  nature  of  the  pro- 
ceeding is  nevertheless  such  as  to 
require  that  the  issues  made  up  by 
the  pleadings  ’shall  be  tried  as 
ordinary  issues  between  plaintiff 
and  defendant, ’ and  not  only  is  the 
ultimate  judgment  a ’final  judgment* 
in  the  sense  that  it  finally  disposes 
of  all  the  issues  and  parties,  but  it 
is  one  upon  which  execution  ’such  as  is 
allowed  by  law  on  general  judgment?  may 
issue  to  enforce  such  judgment,  -it  * -it  ” 

In  the  case  of  Ring  v.  The  Chas,  Vogel  Paint  & 

Glass  Co,,  46  Mo.  App,  374,  1,  c,  379,  which  case  came  to 
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the  court  on  appeal  on  a motion  to  retax  the  costs,  the 
court  said* 

■"The  court  allowed  the  respondent, 
one-half  commissions  on  the  amount 
realized  from  the  sale  of  the  goods. 

Tills  Item  is  also  challenged,  un- 
der the  peculiar  facts,  a novel 
question  is  presented.  The  day  on 
which  the  goods  vfere  attached,  the 
defendant  corporation  made  a general 
assignment  for  the  benefit  of  Its 
creditors.  The  assignee  was  let  in 
to  defend  the  suit,  and  he  gave  a 
forth-coming  bond  for  the  property* 

The  property  was  afterwards  sold  by 
the  assignee  under  an  order  of  court, 
with  instructions  to  hold  the  proceeds 
until  the  attachment  suit  was  determined. 

This  action  was  decided  in  the  plain- 
tiff* s favor,  and  the  assignee  was 
ordered  by  the  court  to  pay  to  the 
respondent* s successor  in  office  the 
amount  of  plaintiff* s judgment,  and 
a sufficient  amount  to  cover  costs, 
in  which  were  Included  half  commis- 
sions for  the  respondent.  This  charge 
must  be  sustained,  if  at  all,  under 
the  following'  clause  of  section  4989 
of  the  statutes  in  reference  to  the 
commissions  of  sheriffs.  Tfte  clause 
reads*  'For  commissions  for  receiving 
and  paying  moneys  on  execution  or  other 
process,  where  lands  or  goods  have  been 
levied  on,  advertised  and  sold,  three 
per  cent,  on  $500*  and  two  per  cent, 
on  all  sums  above  $500,  and  half  of  these 
sums  when  the  money  is  paid  to  the  sheriff 
without  a levy,  or  where  the  lands  or 
goods  levied  qn  shall  not  be  sold,  and 
the  money  is  paid  to  the  sheriff  or  per- 
son entitled  thereto,  his  agent  or  at- 
torney#* A proper  construction  of  this 
clause  does  not  authorize  this  item  of 
costs.  The  commissions  (if  any)  would 
go  to  the  respondent's  successor  who 
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collected  and  disbursed  the  money. 

* * -»  # u-  * «■  * -:s-  -»  n 

This  case  is  the  only  case  in  Missouri  construing 
the  commission  allowed  an  officer  as  set  out  in  Section 
13411,  R.  S.  Missouri  1939.  This  section,  referring  to 
commissions,  partially  reads  as  follows: 

X J,i-  -JS-  ■'/<•  vir  ■>!■  -If  'Jr  *!r  ‘<r  if  if 

For  commission  for  receiving  and 
paying  moneys  on  execution  or  other 
process,  where  lands  or  goods  have 
been  levied  and  advertised  and  sold, 
three  per  cent  on  five  htmdred  dol- 
lars and  two  per  cent  oh "all  sums 
above  five  hundred  dollars,  and  half 
of  these  sums,  when  the  money  la  paid 
to  ttie  sheriff  without  a levy,  or 
where  the  lands  or  goods  levied  on 
shall  not  be  sold  and  the  money  is 
paid  to  the  sheriff  or  person  en- 
titled thereto,  his  agent  or  at- 
torney. if  if  if  if  if  if  if  if  if  if  if- if  if  " 

The  above  partial  section  describes  the  procedure 
and  allowance  of  costs  under  two  different  statement  of 
facts.  The  first  statement  of  facts  provides  specifically 
for  the  receiving  and  paying  moneys  on  execution  or  other 
process,  v/here  the  lands  or  other  goods  have  been  advertised 
and  sold.  Under  this  statement  of  facts  the  officer  is  en- 
titled to  three  per  cent  on  the  first  five  hundred  dollars 
and  two  per  cent  on  all  sums  above  five  hundred  dollars. 

The  second  statement  of  facts  allows  one-half  of  that  amount 
when  the  money  is  paid  to  the'  sheriff  without  a levy  and  no 
sale  has  occurred  on  the  other  goods  and  also  where  the 
money  is  paid  to  the  person  entitled  to  the  money,  his  agent 
or  attorney. 

Where  the  money  is  paid  in  to  the  circuit  clerk  the 
circuit  clerk  is  acting  as  agent  for  the  plaintiff  and  all 
other  persona,  including  the  sheriff,  who  are  entitled  to 
their  costa. 

In  the  case  of  Ring  v.  The  Chas.  Vogel  Faint  & 

Glass  Co,,  46  Mo,  App,  374,  1.  c.  379,  the  court  construed 
the  above  set  out  partial  Section  13411,  supra,  to  the  ef- 
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feet  that  the  commission  Is  only  due  to  the  one  that 
distributes  the  money  involved  in  the  case  who  is  the 
then  sheriff  and  did  not  pass  upon  the  point  whether  the 
sheriff  at  that  time  is  allowed  a commission  as  set  out 
in  the  above  section.  Section  13411,  supra,  which  is  in 
the  disjunctive,  should  be  construed  that  the  last  state- 
ment of  facts  in  this  section  does  not  refer  to  the  first 
statement  of  facts  which  contains  the  words  "collected 
and  paid  out."  In  the  case  of  State  ex  rel.  v*  Brown, 

146  Mo.  401,  1.  c.  406,  47  S.  W.  604,  the  court  saidt 

"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  unless 
provided  for  by  statute,  and  being 
solely  of  statutory  right,  statutes 
allowing  the  same  must  be  strictly 
construed.  State  ex  rel.  v,  Wofford, 

116  Mo*  220}  Shed  v.  Railroad,  67  Mo. 

687;  Gammon  v*  Lafayette  Co.,  76  Mo. 

676.  In  the  case  last  cited  it  is 
saids  fThe  right  of  a public  offier 
to  fees  is  derived  from  the  statute. 

He  is  entitled  to  no  fees  for*  ser- 
vices he  may  perform,  as  such  officer, 
unless  the  statute  gives  it.  When 
the  statute  fails  to  provide  a fee 
for  services  he  is  required  to  per- 
form as  a public  officer,  he  has  no 
claim  upon  the  state  for  compensation 
for  such  services.1  Williams  v. 

Charlton  Co,,  85  Mo.  645," 

In  view  of  the  above  holding  and  under  the  facts 
in  your  request,  the  law,  as  set  out  in  Section  13411,  supra, 
permits  the  sheriff  to  point  to  the  law  which  entitles  him 
to  the  commission. 

CONCLUSION 

In  view  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  a sheriff  Is  entitled  to  a commis- 
sion on  all  moneys  paid  in  by  a garnishee  'under  a writ  of 
attachment  and  notice  of  garnishment  upon  final  judgment 
to  one  and  one-half  per  cent  commission  on  the  first  five 
hundred  dollars  and  one  per  cent  on  all  other  sums  above 


/ 


Mr*  Amos  Lee 


-7-  July  16,  1941 


five  hundred  dollars.  He  Is  entitled  to  this  commission 
even  if  the  garnishee  pays  the  money  into  the  circuit 
clerk  before  final  judgment  and  afterwards  a final  judg- 
ment is  obtained i 


Hi 

Your  second  query  is — ; 

"I  v/ould  like  also  to  have  an  opinion 
in  regard  to  the  mileage  fee  on  said 
Summons  to  garnishee  served  on  Pittsburg 
Plate  Glass  Co;  I serve  as  many  as 
twenty- five  Summons  to  garnishee  at 
one  time  where  each  case  is  a separate 
one;  Am  I entitled  to  a mileage  fee  on 
each  case?” 


Section  13411*  supra i specifically  states  as  follows* 

”•*  * * 4k  » •»  * -i*  ■:;*  it 


”For  each  mile  actually  traveled  in 
serving  any  venire  summons*  writ* 
subpoena  or  other  order  of  court 
when  served  more  than  five  miles 
from  the  place  where  the  court  is 
held*  provided  that  such  mileage 
shall  not  be  charged  for  more  than 
one  witness  subpoenaed  or  venire 
summons  or  other  writ  served  in 
.the  same  cause  on  the  same  trip 


t*  #0*10” 


The  sheriff  can  point  to  this  section  which  entitles 
him  to  mileage  of  ten  cents  in  the  serving  of  a writ  or 
other  order  of  court  when  served  more  than  five  miles  from 
the  place  where  the  court  is  held;  In  the  case  of  State  v* 
Thatcher,  92  S*  W;  (2d)  640*  1*  c;  643*  par*  10*  11*  the 
court  said* 

•»  ■»  x First,  because  the  language  of 
the  enactment  is  perfectly  clear  and 
unambiguous*  In  such  case  there  is 
nothing  to  construe*  and  no  Intent  con- 
trary to  the  evident  intent  can  rationally 
or  permissibly  be  implied.  * * * * * * ” 
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In  view  of  the  above  authority,  and  since  the  above 
section  is  unambiguous,  it  needs  no  construction.  The 
only  restriction  placed  in  the  above  partial  section  pro- 
vides that  the  sheriff  shall  not  charge  mileage  for  more 
than  one  witness  subpoenaed  or  other  writ  served  In  the 
same  cause  on  the  same  trip. 

Under  the  statement  in  your  request  all  are  separate 
actions  and  in  the  same  cause.  Since  the  section  mentions 
a specific  restriction.  It  Is  presumed  that  no  further 
restriction  Is  placed  upon  the  sheriff  in  claiming  his  fees 
for  mileage.  In  the  case  of  State  ex  rel.  Buerk  v.  Calhoun, 
52  S*  W.  (2d)  742,  330  Mo.  1172,  83  A.  L.  R.  1393,  the  court 
stated* 


But  it  is  a 3ound  rule  of  con- 
struction that  the  general  Intent  of 
a statute  cannot  be  overthrown  by 
subsidiary  provisions  of  particular 
or  limited  application,  x x n 


CONCLUSION 


In  view  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  a sheriff  is  entitled  to  mileage 
fee  on  each  summons  in  each  separate  case  where  he  serves 
a notice  of  garnishment' on  a garnishee.  He  Is  entitled  to 
mileage  on  each  case  even  though  he  serves  more  than  one 
summons  on  the  same  trip. 


Respectfully  submitted 


APPROVED: 


W . J . BURKL 

Assi3tant  Attorney  General 


Vane  c.  thurlo 

(Acting)  Attorney  General 


Recorder  of  deeds: 


A fee  may  not  be  charged  by  a 
Recorder  of  Deeds  for  recording 
a discharge  of  a soldier  in 
military  service. 


October  25,  1941 


Mr«  Henry  G.  Lei 'age 
Recorder' of  Deeds 
Cole  County 

Jefferson  City,  Missouri 


Dear  Mr.  Lepage : 


He  desire  to  acknowledge  receipt  of  your  request 
of  October  23,  1941,  for  an  opinion  on  the  question  of  the 
duty  of  the  Recorder  of  Deeds  to  require  payment  of  a fee 
for  recording  a discharge  of  a soldier  in  military  ser- 
vice, which  is  as  follows; 

"I  will  appreciate  an  opinion  from  you  in 
answer  to  the  following  questions : 

"Is  there  any  provision  in  the  Statutes 
providing  for  recording  without  a fee  the  dis- 
charge of  a soldier  from  the  United  States 
Army  or  Kavy? 

”Is  there  any  provision  in  the  Statutes 
providing  for  recording  without  a fee  the  dis- 
charge of  any  Veteran  of  the  world  T’Jar  or  any 
previous  war  in  which  soldiers  or  sailors  of 
this  country  participated?’* 

Tie  are  unable  to  find  any  statute , Federal  or 
State , providing  for  a fee  to  be  charged  by  a County  Re- 
corder of  Deeds  for  recording  a discharge ■ of  a soldier  in 
military  service.  ’ However,  Section  15077,  Revised  Statu- 
tes of  Missouri,  1939,  does  provide; 

"Whenever  a certified  copy  or  copies  of 
any  public  record  in  the  state  of  Missouri  are 
required  to  perfect  the  claim  of  any  soldier. 
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October  25,  1941. 


Mr,  Henry  G.  Lepage. 


sailor  or  marine,  in  service  or  honorably  dis- 
charged, or  any  dependent  of  such  soldier," 
sailor  or  marine,  for  a United  States  pension, 
or  any  other  claim  upon  the  government  of  the 
United  States,  they  shall,  upon  request  be 
furnished  by  the  custodian  of  such  records 
without  any  fee  or  compensation  therefor*” 


Absent  statutory  provision  for  the  charge  of  a 
fee  for  recording  an  instrument,  a Keeorder  may  not  make 
such  charge. 

In  passing  on  this  question  the  court,  in  the 
case  of  ITodaway  County  v.  Kidder,  129  S.  VI.  (2d)  857,  860 
said: 


’’The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed  to 
be  gratuitous,  unless  a compensation  therefo 
is  provided  by  statute.  If  the  statute  provides 
compensation  in  a particular  mode  or  manner, 
then  the  officer  is  confined  to  that  manner 
and  i3  entitled  to  no  other  or  further  compen- 
sation or  to  any  different  mode  of  securing 
same.  Such  statutes,  too  must  be  strictly  con- 
strued as  against  the  officer.  'State  ex  rel. 
Avans  v.  Gordon,  245  Mo,  12,  28,  14-9  3.  V.',  638; 
King  v.  River land  Levee  Dist.,  £18  Mo,  App, 

490,  493,  279  S'.  W.  195,  196;  State  ex- rel. 
Uedeking  v.  McCracken,  GO  Mo,  App,  650,  656. 

!iIt  is  v/ell  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing ' such  payment.  State  ex  rel;  Buder 
v.  Hackmann,  305  Mo.’  34-2,  265  S.  W*  532,  534; 
State  ex  r'l.  Linn  County  v*  Adams,  172  Mo. 

1,  7,  72  S,  ’ . 655;  illiums  v.  Char it ion 
County,  85  Mo.  645.” 
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Mr.  Kenry  G.  LePage, 


CORCLTJSIOU 


Therefore,  it  is  the  opinion  of  this  Depart- 
ment that  a fee  may  not  he  charged  by  a County  Recorder 
of  Deeds  for  recording  a discharge  of  a soldier  in 
military  service. 


Respectfully  submitted. 


CVRD: 


3.  V.  MIDDLING 

Assistant  Attorney  General. 


VAh'CE  C.  THU  LO 
(Anting}  Attorney  General 


oVLl/iac 


^^les  -£ax  on  coin  operated  gamed  and*  devices 
SAIJSS  TAX:  constitutional. 


April  28,  1941 
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Honorable  Max  M.  Librach 
State  uepresentacive 
Jefferson  City,  Missouri 


Dear  Sir: 


j ^ Oils  department  is  in  receipt  of  your  1*9— 
quost  for  an  official  opinion  which  reads  as  follows: 

“I  would  appreciate  your  rendering 
an  opinion  with  respect  to  the 
legality  of  certain  sections  of 
House  Bill  No*  344*  X call  your 
attention  to  line  67  of  page  3 of 
said  bill,  wherein  all  other  coin- 
operated  games,  or  devices,  are 
subject  to  the  two  per  cent  sales 
tax.  This  provision  of  the  Act 
raises  a constitutional  question 
in  my  mind,  and  hence  my  reason 
for  inquiring  of  you  as  to  its 
constitutionality. 

HI  might  further  add  that  as  a 
practical  matter  should  your  .Depart- 
ment hold  tlxis  Act  constitutional, 
that  tne  collection  of  this  tax  would 
be  almost  impossible,  for  the  reason 
that  under  the  sales  tax  lav/  it  is 
the  consumer  who  must  pay  the  tax 
and  the  seller  cannot  absorb  the  same, 
iheraf ore,  anyone  who  dispenses  music 
or  games  under  this  provision  would 
be  required  to  collect  the  same  off 
of  every  player, 

I would  appreciate  receiving  your 
opinion  with  respect  to  this  matter 
at  your  very  earliest  convenience,” 


Hon.  Max  M,  Librach 
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House  Bill  344  is  the  new  Sales  Tax  Act  and 
places  a tax  of  two  per  cent,  upon  "all  coin  operated 
music  boxes,  all  other  coin  operated  games  or  devices." 

"Sale  at  retail"  is  defined  ass 

"Any  transfer  made  by  any  person 
engaged  in  business  as  defined  here- 
in of  the  ownership  of,  or  title 
to,  tangible  personal  property  to 
the  purchaser,  for  use  or  consump- 
tion and  not  for  resale  in  any 
form  as  tangible  personal  property, 
for  a valuable  consideration* 

Where  necessary  to  conform  to  the 
context  of  this  article  and  the 
tax  imposed  thereby,  it  shall  be 
construed  to  embrace j" 

It  is  elementary  that  the  power  of  the  Legis- 
lature in  matters  of  taxation  for  public  purposes  is  un- 
limited except  in  so  far  as  restrained  by  the  State  or 
Federal  Constitution  or  inherent  limitations  on  the 
power  to  tax.  State  ex  rel.  Cement  Co.  v.  Smith,  90 
S.  W*  (2d)  405,  338  Mo,  409:  Leonard  v.  Maxwell,  3 S.  E* 
(N.  C.)  316,  Cooley  on  Taxation  (4th  Ed,)  Vol.  1,  page 
171. 

As  said  in  State  v,  Hallenberg-bagner  Motor  Co, 
341  Mo.  771,  108  S.  W.  (2d)  398,  1.  c,  402: 

"The  inherent  power  of  the  Missouri 
General  Assembly  to  levy  taxes,  in- 
dependent of  constitutional  grant, 
is  subject  only  to  limitations  pre- 
scribed in  the  Federal  and  State 
Constitutions,  State  ex  rel,  v. 

St.  Louis,  318  Mo,  870,  894,  23.  W, 

(2d)  713,  720  (11);  Hannibal  & St. 

J.  R.  Co,  v.  State  Board  of  Equali- 
zation, 64  Mo.  294,  307;  State  ex  rel, 
v.  Smith,  338  Mo.  409,  90  S,  W.  (2d) 

405,  406  (1),» 
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The  definitions  used  in  the  sales  tax 
statutes,  rather  than  the  popular  meanings,  control 
the  interpretation  to  be  given  to  the  words  used  in 
the  law.  Thus,  HsaleM  means  whatever  transaction  the 
statute  specifies.  As  pointed  out  in  Sandberg  v. 

Iowa  State  Board,  225  la.  103,  27Q  N.  W.  643,  "The 
Legislature  is  its  own  lexicographer." 

Therefore,  our  General  Assembly  in  providing 
that  certain  services  are  a sale  at  retail,  by  its 
definition  brings  those  services  within  the  purview  of 
the  Sales  Tax  Act, 

W®  direct  your  attention  to  the  fact  that 
other  jurisdictions  have  placed  a similar  tax  upon 
services  as  well  as  upon  tangible  personal  property, 
which  designations  have  been  upheld  by  the  courts. 

Renn  v,  Bedford,  84  Pac.  (2d)  (Colo,)  827;  Indiana 
Creosoting  Co.,  v.  McNutt,  210  Ind,  656,  5 N.  E.  (2d) 

310,  Charleston  Transit  Co,,  v,  James,  4 S.  E.  (2d) 

(W.  Va,)  297, 

It  is  "so  clear  as  not  to  be  open  to  question" 
that  this  tax  is  an  excise  tax  and  not  a property  tax. 
State  ex  rel.  Cement  Co.,  v.  Smith,  90  S.  W,  (2d)  405, 

338  Mo,  409,  This  is  in  accord  with  the  great  weight 
of  authority,  Stewart  Cry  Goods  Co,  v,  Lewis,  295  U.  S, 
550,  79  L*  Ed.  1054,  55  Sup.  Ct,  525,  and  cases  collected 
in  89  A,  L.  R.  1432,  110  A.  L.  R.  1485,  117  A.  L.  R. 

847  and  128  A.  L.  R.  893, 

For  the  purpose  of  this  opinion  we  do  not  deem 
it  necessary  to  designate  more  specifically  the  nature 
of  this  tax  in  so  far  as  it  relates  to  services.  We 
note,  however,  one  writer  on  the  subject  has  said,  re- 
ferring to  the  Missouri  law,  that  "such  taxes  are  on 
the  border  line  between  sales  taxes  and  gross  income 
taxes,"  Therefore,  we  rule  that  since  the  Legislature 
has  the  plenary  power  to  levy  taxes,  subject  only  to 
specific  constitutional  Inhibitions,  that  a tax  may  be 
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ilon.  Max  M.  Librach 


imposed  upon  charges  and  fees  on  all  coin  operated 
music  boxes  and  all  coin  operated  games  or  devices, 
and  that  such  tax  is  an  excise  tax. 

You  ask  in  your  request  as  to  the  constitu- 
tionality of  this  provision.  Such  a broad  request 
necessarily  involves,  in  the  words  of  Shakespeare, 

"a  question  deep  and  all  kind  of  arguments,"  We  will 
restrict  ourselves  to  those  provisions  of  the  Federal 
and  State  Constitutions  which  this  specific  clause 
might  contravene  and  will  not  consider  those  sections 
of  the  Constitution  which  might  be  violated  by  the 
Sales  Tax  Act  as  a whole.  It  is  a well-settled  rule 
ox  statutory  construction  that  a statute  is  presumed 
to  be  c oils ti tut ional,  Poole  & Creber  Market  Co.,  v, 

Bre shears,  125  S.  Vi.  (2d)  23,  343  Mo,  1133,  Ward  v. 
Public  Service  Com.,  108  S.  Vs?,  (2d)  136,  341  Mo,  227, 
and  in  order  to  render  a statute  unconstitutional  it 
must  appear  so  beyond  a reasonable  doubt.  State  ex  rel. 
School  district  v,  Ueaf,  130  S,  W.  (2d)  509,  344  Mo. 

905;  Hull  v,  Baumann,  131  S,  W,  (2d)  721, 

Article  X,  Section  3 of  the  Constitution  of 
Missouri,  provides  as  follows: 

"Taxes  may  be  levied  and  collected 
for  public  purposes  only,  They 
shall  be  uniform  upon  the  same 
class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levy- 
ing the  tax,  and  all  taxes  shall  be 
levied  and  collected  by  general 
laws , " 

The  question  of  whether  a tax  of  like  nature 
is  uniform  upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  imposing  the  tax, 
has  been  sustained  by  our  court  in  state  v,  Hallenberg- 
v.agner  Motor  Co.,  108  S.  W.  (2d)  398..  In  that  case  the 
Supreme  Court  of  Missouri  held  that  the  sales  tax  of 
1937,  which  is  similar  to  the  instant  act,  did  not 
violate  Article  X,  Section  3 '‘because  the  burden  falls 
alike  on  all  taxpayers  in  substantially  the  same 
situation." 


Hon , Max  ^ Li orach 
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It  is  well  settled  that  a wide  latitude  is 
accorded  the  taxing  authorities  in  the  selection  of 
subjects  for  taxation.  Oliver  Iron  Mining  Co*  v.  Lord, 
262  U.  S,  172,  43  Sup.  Ct.  526,  67  L.  Ed.  929,  The 
limitation  on  the  legislative  discretion  is  that  the 
classification  "must  be  reasonable,  not  arbitrary,  and 
must  rest  upon  some  ground  of  difference  having  a fair 
and  substantial  relation  to  the  object  of  the  legisla- 
tion so  that  all  persons  similarly  circumstanced  shall 
be  treated  alike,"  Royster  Guano  Co.  v,  Virginia,  253 
U,  S,  412,  40  Sup.  Ct.  560,  64  L.  Ed.  989, 

As  was  said  in  Ex  Parte  Asotsky,  319  Mo.  810, 
5 S,  W.  (2d)  22,  1.  c,  27,  62  A.  L,  R.  95} 

"The  question  of  the  propriety 
of  a classification,  measured  by 
section  3,  art,  10,  Is  largely 
one  for  the  Legislature.  The 
counts  may  not  declare  a partic- 
ular classification  unreasonable 
and  violative  of  said  section  3, 
art,  10,  unless  the  classification 
made  cannot  be  justified  on  any 
reasonable  grounds.  So  long  as  the 
tax  Imposed  bears  alike  upon  every 
one  within  the  class  and  the  classi- 
fication can  be  justified  upon  any 
reasonable  theory,  the  tax  cannot 
be  delcared  violative  of  section  3, 
art.  10,” 

Therefore,  since  the  tax  is  upon  all  coin 
operated  games  or  devices  It  will  be  seen  that  the  tax 
falls  upon  all  in  the  class  and  therefore  does  not 
violate  Section  3,  Article  X,  of  our  our  Constitution, 

While  there  Is  no  constitutional  inhibition 
against  double  taxation,  still  we  point  out  that  in 
State  v,  Hallenberg-Wagner  Motor  Co,,  supra,  this  type 
of  tax,  since  it  is  an  excise  tax,  was  held  not  to  be 
double  taxation  and  does  not  violate  that  rule  of  law 
that  double  taxation  Is  not  favored  and  is  not  to  be 
presumed.  We  find  no  other  constitutional  provisions 
which  this  clause  might  contravene*' 
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You  point  out  in  your  request  that  the  collection 
of  this  tax  from  those  who  use  coin  operated  games  andde- 
vices  would  be  most  impracticable#  We  can  only  refer  to 
what  was  said  in  liinn  v,  Bedford,  84  Pac,  (2d)  (Colo*)  827, 
which  case  involved  a sales  tax  upon  services.  The  court 
said  (1*  c,  829) i 

"The  method  of  collection  is  not 
shown  to  be  unlawful,  in  fact  it 
seems  the  only  practical  method; 
but  this  again  is  purely  a matter 
of  policy  left  by  our  Constitution 
to  the  discretion  of  the  legislative 
branch  of  our  state  government* 

The  wisdom  or  unwisdom  of  the  legis- 
lation is  not  for  us  to  decide,” 

This  is  in  accord  with  the  rule  in  Missouri  as 
laid  down  in  State  ex  rel*  Parish.v.  Young,  38  S.  \7.  (2d) 
1020,  in  ihich  our  Supreme  Court  said  (1»  c»  1023): 

”The  power  to  levy  and  collect  taxes  is 
purely  statutory,  and  has  been  confided 
to  the  Legislature  and  not  the  courts# 

De  Arman  v.  Williams,  93  Mo,  158,  163, 

5 S*  W.  904;  State  ex  rel,  v*  Ay,  Co*, 

87  Mo*  236;  City  of  Carondelet  v*  Picot, 

38  Mo*  125,  130;  25  R.  C*  L.  pages  27 
to  29*” 

The  method  of  collection  is  a matter  with  which 
we  have  nothing  to  do. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  Depart- 
ment that  a two  per  cent*  ’’sales  tax"  as  imposed  by  House 
Bill  344  upon  "all  coin  operated  music  boxes,  all  other 
coin  operated  games  or  devices,”  is  constitutional  and  a 
proper  exercise  of  the  taxing  power  of  the  General  Assembly 


Respectfully  submitted. 


APPROVED:  ARTHUR  O'KEEFE 

Assistant  Attorney-General 


VANE  C.  THURLO 

(Acting)  Attorney-General  AO'KjEG 


Nepotism;  As  a rule  death  terminates  the  r elationship  by 
affinity,  under  Article  XIV,  Section  13  of  the 
Constitution  of  Missouri. 


May  6,  1941 


Honorable  Oliver  L.  Linck,  Jr. 
Assistant  Prosecuting  Attorney 
St.  Joseph,  Missouri 


Dear  Sir; 


This  department  is  in  receipt  of  your  letter 
of  April  24th,  1941,  wherein  you  make  the  following 
Inquiry : 


"The  members  of  Jones  School  District 
No  . 62  Rural  Buchanan  County  are  Earl 
Brumley,  Charles  Jones  and.  William 
Teaney,  William  Teaney’ a wife  was  a 
sister  to  Vianna  Davis  Brumley,  but 
Mrs.  Teaney  died  April  5,  1941,  The 
question  is  whether  William  Teaney  is 
restricted  under  the  constitutional 
provision  of  nepotism  from  voting  for 
Vianna  Brumley,  Would  this  relation- 
ship  in  any  manner  impair  his  position 
as  a member  of  the  district  board 
under  the  above  act?" 


A postscript  to  your  letter  states  the  following: 


"Vianna  £>avis  Brumley  has  an  application 
before  the  board  for  the  position  of 
teacher  in  relation  to  the  above  question," 


W©  are  not  exactly  clear  as  to  the  relationship  involved. 
You  state  that  William  Teaney ?s  wife  was  a sister  to  Vianna 
Davis  Brumley.  We  cannot  determine  whether  Vianna  Davis 
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Brumley  is  the  wife  or  related  to  Marl  Brumley  who  is  a 
member  of  the  board.  But  we  assume  that  she  is  within  the 
prohibited  degree  aa  you  state  that  William  Teaney  desires 
to  vote  for  Vianna  Davis  Brumley. 

L 

It  has  been  ruled  under  the  nepotism  act  that  the 
appointing  power  1b  prohibited  from  contracting  with  any 
relation  by  consanguinity  or  affinity  within  the  fourth 
degree*  and  the  fourth  degree  has  been  interpreted  to 
include*  but  not  lower  than  the  fourth  cousin. 

We  think  that  the  rule  relating  to  the  nepotism  act 
varies  In  this  respect:  that  the  relationship  after  death 
centimes  by  consanguinity,  but  terminates  as  to  affinity. 
There  have  been  no  direct  decisions  on  this  question  in  the 
State  of  Missouri.  However,  the  decisions  of  Kelly  v,  Nealy, 
12  Ark.  657  and  Blodgett  v*  Brinsmaid,  9 Vt,  27,  are  directly 
in  point  to  the  effect  that  affinity  ceases  with  the  dissolu- 
tion of  the  marriage  which  produced  it.  In  fact,  the  greater 
weight  of  authority  from  the  other  states  support  the  de- 
cisions mentioned  above.  The  decision  of  Brotherhood  of 
Locomotive  Fireman  and  Enginemen  v,  Hogan,  5 Fed.  Supp.  598, 
1*  o • 605,  is  to  the  effect  that  if  there  are  no  children 
of  the  marriage  its  dissolution  terminates  the  relationship 
by  affinity.  The  decision  of  Stringfellow  v.  State,  61  S,  W. 
719,  1*  c.  721,  Is  to  like  effect. 

Having  stated  that  the  greater  weight  of  authority  is 
to  the  effeot  that  dissolution  of  marriage  terminates  the 
relationship,  we  are  of  the  opinion  that  the  death  of  Mr. 
Teaney’s  wife  terminated  the  relationship  of  Mr.  Teaney  with 
reference  to  Vianna  Davis  Brumley  and  that  the  nepotism  act 
would  not  apply  in  so  far  as  his  voting  for  her  is  concerned. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN  v 
Assistant  Attorney-General 

APPROVED: 


VANE  C.  THURLQ 
(Acting)  Attorney-General 


* Erratum 

See,  also,  Opinion  207-75 


OWN  :CP 


House  Bills  487  and  488 
of  the  6?.st  General  Assembly 
are  cons  ;itutional. 


WORKMEN 1 S COMPENSATION  COMMISSION: 


! 

> May  10,  1941 


Mr,  Max  M.  Librach 
Representative 
61st  General  Assembly 
Jefferson  City,  Missouri 


bear  Mr,  Librach: 


We  are  in  receipt  of  your  request  for  an  opinion 
wherein  you  state  as  follows: 

"I  would  appreciate  receiving,  from  you 
an  opinion  as  to  the  constitutionality 
of  House  Bills  ‘ 487  and.  488,  These 
bills  deal  with,  workmen’s  compensation 
cases  and  are  commonly  called  the 
Second  Injury  Statutes,  One  Bill  is 
the  Enabling  Act  for  the  second  Bill, 

"The  problem  that  arises  Is  as  to 
whether  or  not  the  creation  of  a spec- 
• ial  fund  out  of  v;hich  second  injury 
cases  are  to  be  paid  is  constitutional 
under  the  Missouri  Constitution,  Some 
doubt  arose  in  the  minds  of  the  Members 
of  the  Committee  as  to  whether  or  not 
tills  special  fund  could  be  created  In 
the  State  of  Missouri,  I might  add  that 
the  Department  of  Education,  of  this 
State,  as  well  as  the  Social  Planning 
Council  of  the  City  of  St,  Louis,  are  1 
very  much  in  favor  of  this  Bill;  that 
no  one  seems  to  be  opposed  to  it  as  it 
is  already  law  In  some  twenty  states 
throughout  the  United  States,” 
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House  Bill  ho.  487  provides  as  follows t 

"Section  3709.  If  the  injury  causes  death, 
either  with  or  without  disability,  the  com- 
pensation therefor  shall  be  as  provided  in 
this  section. 

"(a)  In  all  cases  tho  employer  3hall  pay 
direct  to  the  persons  furnishing  the  same 
the  reasonable  expense  of  tho  burial  of  the 
deceased  employe  not  exceeding  one  hundred 
fifty  dollars,  and,  if  not  covered  by  the 
provisions  of  section  3701,  the  reasonable 
expense  of  his  last  sickness  not  exceeding 
two  hundred  and  fifty  dollars.  But  no  per- 
son shall  be  entitled  to  compensation 
for  the  burial  expenses  of  a deceased  em- 
ploye unless  he  shall  have  furnished  the  same 
by  authority  of  the  widow  or  widower,  the 
nearest  relative  of  the  deceased  employe  in 
the  county  of  his  death,  his  personal  repre- 
sentative, or  the  employer,  who  shall  have 
the  right  to  give  such  authority  "in  the  order 
named.  All  fees  and  charges  under  this  sec- 
tion shall  be  fair  and  reasonable,  shall  be 
subject  to  regulation  by  the  commission  and 
shall  be  limited  to  such  as  are  fair  and 
reasonable  for  similar  service  to  persons  of  a 
like  standard  of  living.  The  commission  shall 
also  have  jurisdiction  to  hear  and  determine 
all  disputes  as  to  such  charges.  If  the  de- 
ceased employe  leaves  no  dependents  the  death 
benefit  in  this  subsection  provided  shall  be 
the  limit  of  the  liability  of  the  employer 
under  this  chapter  on  account  of  such  death, 
except  as  provided  by  Section  3707  of  this 
chapter. 

"(b)  The  employer  shall  also  pay  to  the 
total  dependents  of  the  employe  a single 
total  death  benefit,  the  amount  of  -which 
shall  be  determined  in  the  following  manner, 
to-wit;  There  shall  first  be  determined  as 
a basis  for  computation  66-2/3  per  cent  of 
the  employe's  average  weekly  earnings  during 
the  year  immediately  preceding  the  injury  as 
provided  in  section  3710  and  such  amount  shall 
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than  be  Multiplied,  by  three  hundred  and  the 
amount  so  determined  shall  be  the  amount  of 
such  death  benefit.  The  death  benefit  pro- 
vided for  shall  be  payable  In  installments 
in  the  same  manner  that  compensation  is  re- 
quired to  bo  paid  under  this  chapter,  but 
in  no  case  less  than  at  the  rate  of  six 
dollars  per  week  nor  more  than  twenty 
dollars  per  week.  There  shall,  however,  be 
deducted  from  such  death  benefit  any  compen- 
sation which  may  have  been  paid  to  the  em- 
ploye during  his  lifetime  for  the  injury 
resulting  in  his  death.  If  there  be  a total 
dependent  or  total  dependents  as  the  case 
may  be,  no  death  benefit  shall  be  payable 
to  partial  dependents,  or  any  other  persons 
except  as  provided  in  paragraph  (a)  of  this 
section, 

" (c)  If  there  be  partial  dependents,  and 
no  total  dependents,  a part  of  the  death 
benefit  herein  provided  in  the  case  of 
total  dependents,  determined  by  the  pro- 
portion of  his  contributions  to  all  partial 
Dependents  by  the  employe  at  the  time  of  the 
injury,  shall  be  paid  by  the  employer  to 
each  of  such  dependents  proportionately, 

"(d)  The  word  ’dependent*  as  used  in  this 
chapter  shall  be  construed  to  mean  a relative 
by  blood  or  marriage  of  a deceased  employe, 
who  is  actually  dependent  for  support,  in 
W:.ole  or  in  part,  upon  his  wages  at  the  time 
of  the  injury.  The  following  persons  shall 
be  conclusively  presumed  to  be  totally,  de- 
pendent for  support  upon  a deceased  employe 
in  the  following  order  and  any  death  benefit 
shall  be  payable  in  the  following  order, 
to-wit: 

"1.  A wife  upon  a husband  legally  liable  for 
her  support,  and  husband  mentally  or  physically 
incapacitated  from  wage  earning  upon  a wife* 
Provided,  that  on  the  death  or  marriage  of  a 
widow,  tne  death  benefit  shall  cease  unless 
there  be  other  dependents  entitled  to  any  un- 
paid remainder  of  such  death  benefit  under 
this  chapter. 
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"2,  A natural , posthumous,  or  adopted  child 
or  children,  whether  legitimate  or  illegiti- 
mate, under  the  age  of  eighteen  years,  or  over 
that  age  if  physically  or  mentally  incapaci- 
tated from  wage  earning,  upon  the  parent  with 
whom  he  is  living  at  the  time  of  the  death  of 
such  parent,  there  being  no  surviving  depend- 
ent parent  or  step-parent.  In  case  there  is 
more  than  one  child  thus  dependent,  the  death 
benefit  shall  be  divided  among  them  in  such 
proportion  as  may  be  determined  by  the  com- 
mission after  considering  their  ages  and 
other  facts  bearing  on  such  dependency.  In 
all  other  cases  questions  of  total  or  partial 
dependency  shall  be  determined  in  accordance 
with  the  facts  at  the  time  of  the  injury,  and 
in  such  other  cases,  if  there  is  more  than  one 
person  wholly  dependent  the  death  benefit 
shall  be  divided  equally  among  them. 

" (e)  All  death  benefits  provided  for  In  this 
chapter  shall  be  paid  in  installments  in  the 
same  manner  as  provided  for  disability  compen- 
sation, 

■•i 

"(f)  Every  employer  shall  keen  a record  of 
the  correct  names  and  addresses  of  the  depend- 
ents of  each  of  his  employes,  and  upon  the 
death  of  an  employe  by  accident  arising  out 
of  and  in  the  course  of  his  employment,  shall 
so  far  as  possible  Immediately  furnish  the  com- 
mission with  said  names  and  addres ses *" 


House  Bill  No;  488  provides  as  follows: 


"Section  3707.  (a)  All  cases  of  permanent 

disability  where  there  has  been  a previous 
disability  shall  be  eomroensated  on  the  basis 
of  the  average  annual  earnings  at  the  time  of 
the  last  injury.  If  the  condition  resulting 
from  the  last  injury  is  a permanent  partial 
disability,  there  shall  be  deducted  from  the 
resulting  condition  the  previous  disability 
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as  It  exists  at  the  time  of  the  last  Injury, 
and  the  compensation  shall  be  paid  for  the 
difference*  If  the  condition  resulting  from 
the  last  injury  is  a permanent  total  dis- 
ability, the  employer  at  the  time  shall  be 
liable  only  for  the  last  pe rmanent  injury 
considered  alone  and  of  itself:  Provided, 
that  if  the  compensation  for  which  the  employ- 
er at  the  time  is  liable,  as  herein  provided, 
is  less  than  the  compensation  provided  In  this 
Act  for  permanent  total  disability,  then  in 
addition  to  the  compensation  for  which  such 
employer  is  liable  and  after  the  completion 
of  payment  of  such  compensation,  the  employee 
shall  be  paid  by  the  state  the  remainder  of 
the  compensation  that  would  be  due  for  perma- 
nent total  disability  under  Section  3706(a) 
of  this  chapter  out  of  a special  fund  known 
as  the  Second  Injury  Fund  created  for  such 
purpose  In  the  following  manner: 

"Every  employer  shall  pay  to  the  State  Treas- 
urer for  evory  fatal  Injury  arising  out  of 
and  In  the  course  of  employment  sustained  by 
an  employee  having  no  dependents  as  defined 
by  Section  3709  of  this  chapter,  a lump  sum 
of  |1,000#  which  shall  be  in  addition  to  the 
amounts  provided  for  burial  and  the  expenses 
of  the  employee's  last  illness.  Such  pay- 
ments are  to  be  placed  In  a fund  to  be  known 
as  the  Second  Injury  Fund,  which  is  to  be 
used  exclusively  for  the  payment  of  compen- 
sation as  provided  above.  The  State  Treasurer 
shall  be  the  custodian  of  the  Second  Injury 
Fund  and  the  Missouri  Workmen's  Compensation 
Commission  shall  direct  the  distribution  there- 
of in  the  manner  and  amounts  provided  for  In 
this  chapter  for  the  payment  of  compensation,' 

In  event  a deposit  is  or  has  been  made  by  an 
employer  under  the  provisions  of  this  section 
in  the  Second  Injury  Fund,  and  dependence  in 
any  degree  is  later  proved  as  in  this  chapter 
provided,  the  State  Treasurer  is  hereby  au- 
thorized and  directed  to  refund  such  deposit 
upon  certification  of  the  Workmen's  Compensa- 
tion Commission  of  the  establishment  of  such 
dependency. 
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"(b)  If  more  than  one  Injury  in  the  same 
employment  causes  concurrent  temporary  dis- 
abilities, compensation  shall  be  payable  only 
for  the  longest  and  largest  paying  disability. 

"(c)  If  more  than  one  Injury  in  the  same  em- 
ployment causes  concurrent  and  consecutive  per- 
manent disability,  compensation  payments  for 
each  subsequent  disability  shall  not  begin  until 
the  end  of  the  compensation  period  of  the  prior 
disability." 


As  we  construe  the  above  House  Bills,  whenever  an  em- 
ployee sustains  a fatal  injury  arising  out  of  and  in  the 
course  of  employment,  and  said  employee  has  no  dependents, 
the  employer  is  required  to  pay  the  State  Treasurer  as 
custodian  a lump  sum  of  yl,OQQ.OG«  These  payments  are  to 
be  placed  in  a fund  to  be  known  as  the  Second  Injury  fund 
for  the  compensation  of  employees  who  by  a combination  of 
successive  injuries  have  become  permanently  and  totally 
disabled. 


A good  statement  of  the  purpose  of*  the  above  statutes 
is  found  in  the  ease  of  Balt  Lake  Gity  Industrial  Com- 
mission, 199  Pac.  (Utah)  152,  1.  c.  155,  156,  wherein  the 
court  saidj 

"The  real  purpose  of  the  statute,  both  sub- 
division 1 and  subdivision  6 heretofore 
quoted,  is  the  building  up  and  maintaining 
of  a special  fund  for  the  compensation  of 
employes  who  by  a combination  of  successive 
injuries  have  become  permanently^  and  totally 
disabled,  but  whose  total  disability  Is  not 
otherwise  provided  for  in  the  Industrial  Act. 

Be  submit  the  following  as  a typical  illus- 
tration; If  A.  should  suffer  the  total 
loss  of  one  eye,  his  compensation  under  the 
regular  schedule  (Comp.  Laws  Utah  1917,  Bee. 

5136)  would  be  not  exceeding  ^16  per  week 
for  100  weeks.  If  he  should  afterwards  lose 
the  other  eye  in  the  same  or  different  em- 
ployment within  the  act,  he  would  be  entitled 
under  the  same  schedule  to  an  additional  sum 
of  not  exceeding  $16  per  week  for  100  weeks. 
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The  total  compensation  for  the  loss  of 
both  eyes  would  be  not  exceeding  $16  per 
week  for  200  weeks.  But  the  loss  of 
both  eyes  under  section  3139  of  the  same 
compilation  constitutes  permanent  total 
disability,  for  which  the  injured  em- 
ploye is  allowed  60  per  cent,  of  his  aver- 
age weekly  wages  for  a period  of  five 
years  from  the  date  of  the  injury,  and 
thereafter  45  per  cent,  of  such  average 
weekly  wages  during  the  remainder  of  his 
life,  the  maximum  not  to  exceed  $>16  and 
the  minimum  not  less  than  $7  per  week. 

The  discrepancy  between  the  total  amount 
payable  to  the  employe  for  these  succes- 
sive irtfzries  under  the  regular  schedule 
and  the  amount  he  would  receive  had  he 
lost  both  eyes  in  the  same  accident  under 
section  3130  would  amount  to  a consider- 
able sum,  dependent  entirely  upon  how  long 
the  employe  lives  after  the  expiration  of 
the  first  200  weeks,  The  $750  exaction  from 
employers  is  to  take  care  of  this  dis- 
crepancy ao  that  the  entire  burden  may  not 
be  cast  upon  the  last  employer.  If  the 
law  imposed  the  liability  from  him  alone, 
the  result  would  be  that  the  unfortunate 
employe  who  has  suffered  only  the  loss  of 
a single  member  *would  be  handicapped  in 
obtaining  employment  thereafter,  for  the 
loss  of  another  member  might  result  in 
permanent  total  disability*  State  Ind. 

Com.  v.  Newman,  222  N.  Y«  363,  118  N,  E, 

794, 

"These  were  undoubtedly  the  considerations 
which  moved  the  Legislature  to  enact  the 
provisions  of  the  statute  of  which  plaintiff 
complains.  * * 


House  Bill  No,  448,  supra,  declares  that  uthe  State 
Treasurer  shall  be  the  custodian  of  the  Second  Injury  Fund 
and  the  Missouri  Workmen* s Compensation  Commission  shall 
direct  the  distribution  thereof  in  the  manner  and  amounts 
provided  for  in  this  chapter  for  the  payment  of  compensation. " 
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In  determining  the  constitutionality  of  the  above 
two  House  Bills  we  are  immediately  confronted  with 
Section  19,  Article  X of  the  Constitution  of  Missouri, 
which  reads  in  part  as  follows: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  except 
In  pursuance  of  an  appropriation  by 
law;  nor  unless  such  payment  be  made, 
or  a warrant  shall  have  issued  there- 
for. 


In  the  case  of  B.  P.  Sturtevant  Co.  v,  O'Brien,  18© 
Wise.  10,  202  N*  W.  324,  the  Supreme  Court  of  ‘Wisconsin  was 
considering  provisions  similar  to  that  contained  In  the  above 
two  House  Bills.  ‘The  Industrial  Commission  had  found  that 
the  appellant  employer  was  liable  under  a statute  providing 
that  where  an  employee  cam®  to  his  death  through  accident 
In  the  course  of  his  employment,  without  dependents,  :|1,000 
was  to  be  paid  into  the  state  treasury  for  the  benefit  of 
persons  entitled  thereto  under  the  act*  The  employer  re- 
fused to  make  the  payment  as  ordered  by  the  Commission, 
alleging  that  same  was  unconstitutional  for  a number  of 
reasons • 

The  statutes  of  Wisconsin,  before  the  court  for  con- 
struction and  determination,  contained  the  following  sub- 
sections : 


H,(f)  In  each  case  of  injury  resulting 
in  death,  leaving  no  person  wholly  de- 
pendent for  support,  the  employer  or 
Insurer  shall  pay  Into  the  state  treasury 
such  an  amount,  when  added  to  the  sums 
paid  or  to  be  paid  on  account  of  partial 
dependency,  as  shall  equal  four  times  the 
deceased  employe's  average  annual  earnings, 
such  payment  to  the  state  treasury  in  no 
event  to  exceed  one  thousand  dollars. 

"'(g)  The  moneys  paid  into  the  state 
treasury  pursuant  to  paragraph  (f)  of  this 
subsection  with  all  accrued  interest  is 
hereby  appropriated  to  the  Industrial 
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Co ..  mission  for  the  discharge  of  all 
liability  for  additional  death  benefits 
accruing  under  this  subsection.*' 


The.  court  said  (1.  c.  326)* 


"But,  no  matter  how  beneficial  or  wise 
the  legislation,  it  must  be  conceded 
that  the  Legislature  must  have  complied 
with  constitutional  requirements  in  pass- 
ing the  act.  Section  2,  art.  8,  Wiscon- 
sin Constitution,  provides* 

"•No  money  shall  be  paid  out  of  the 
treasury  except  in  pursuance  of  an  appro- 
priation by  law.* 

"The  act  in  question  requires  that  cer- 
tain funds  be  paid  into  the  state  treasury 
and  paid  out  of  the  state  treasury  by  direc- 
tion of  the  Industrial  Commission,  it  there- 
fore comes  clearly  within  section  2,  art.  8, 
and  the  money  can  be  paid  out  of  the  state 
treasury  only  in  pursuance  of  an  appropriation 
by  law, 

"Paragraph  (g)  ‘of  subdivision  (4ra)  of  section 
102.09,  provides* 

"*The  moneys  paid  into  the  state  treasury 
pursuant  to  paragraph  (f)  of  this  subsection 
with  all  accrued  interest  is  hereby  appropriated 
to  the  Industrial  Commission  for  the  discharge 
of  all  liability  for  additional  death  benefits 
accruing  under  this  subsection.* 

"The  provision  of  the  Constitution  is  positive 
and  prohibitory,  but  the  language  of  the  stat- 
ute uses  apt  and  appropriate  terms  to  constitute 
an  appropriation  by  law,  and  we  entertain  no 
doubt  that  the  Legislature  complied  with  sec- 
tion 2,  art.  8,  in  the  amendment  of  the  compen- 
sation statutes  in  question." 
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The  above  House  Bills  provide  no  appropriation  of  the 
Second  Injury  Fund  to  the  Workmen’s  Compensation  Commission, 
held  by  the  State  Treasurer  as  custodian,  and  would  seem 
therefore  to  be  in  conflict  with  Section  19  of  Article  X 
of  the  Missouri  Constitution,  An  examination  of  the 
Sturtevant  case,  supra,  reveals  that  the  statutory  pro- 
visions are  quit©  distinguishable.  In  the,  Wisconsin  case 
the  employer  paid  the  funds  into  the  "State  Treasury1* 
while  under  the  provisions  of  the  above  House  Bills  it 
Is  paid  to  the  "State  Treasurer”  as  "custodian,"  From  a 

reading  of  the  provisions  in  the  above  bills  it  Is  evident 
that  if  same  were  enacted  into  law  it  would  not  be  the 
intention  of  the  Legislature  that  the  Second  Injury  Fund, 
held  by  the  State  Treasurer,  be  state  funds.  Otherwise, 
the  Legislature  would  provide  that  the  funds  be  paid  Into 
the  State  Treasury, 

In  State  ex  rel*  Stevenson  v,  Stephens,  37  S.  W,  506, 
money  and  securities  were  deposited  with  the  State  Treasurer 
by  Investment  companies  for  the  protection  of  investors. 

The  question  arose  whether  this  money  could  be  paid  without 
a warrant  arid  appropriation.  The  court,  after  citing  Sec- 
tions 15  and  19  of  Article  X of  the  Constitution,  said  (1.  c, 
508,  509) s 


"It  Is  next  Insisted  that  though  respond- 
ent may  hold  the  money  as  treasurer,  and 
for  the  purpose  of  making  the  security  good, 
still  he  can  only  be  required  to  pay  It  out 
In  the  manner  and  under  the  restrictions  of 
the  constitution  and  laws  of  the  state. 
Section  15  of  article  10  of  the  constitution 
requires  that  ’all  moneys  now,  or  at  any 
time  hereafter,  in  the  state  treasury,  be- 
longing to  the  state,  shall,  immediately  on 
receipt  thereof,  be  deposited  by  the  treas- 
urer to  the  credit  of  the  state  for  the 
benefit  of  the  funds  to  which  they  respec- 
tively belong,’  and  ’shall  be  disbursed  by 
said  treasurer  for  the  purposes  of  the 
state,  according  to  law,  upon  warrants 
drawn  by  the  state  auditor,  and  not  other- 
wise,’ Section  19  of  the  same  article 
provides  that  ’no  moneys  shall  ever  be  paid 
out  of  the  treasury  of  this  state,  or  any 
of  the  funds  under  its  management,  except 
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in  pursuance  of  an  appropriation  by  law.* 

The  statute  contains  like  provisions* 

Rev*  St.  1889,  S4c.  8662.  It  is  manifest 
that  these  provisions  only  apply1 to  money 
•belonging  to  the  state,*  The  money  in 
question,  though  it  was  deposited  with  the 
treasurer,  was  for  the  specific  purpose  of 
making  good  the  security  intended  for  the 
protection  of  these  dealing  with  bond  in- 
vestment companies,  and  was  not  money  be- 
longing to  the  state,  within  the  meaning  of 
the  constitution*  The  securities,  whether 
in  money,  bonds,  or  notes,  are  held  by  the 
treasurer  in  trust,  not  for  the  use  or 
benefit  of  the  state,  but  for  the  protec- 
tion of  those  who  may  hold  the  bonds,  cer- 
tificates, or  debentures  of  bond  investment 
companies  which  are  authorized  to  sell  such 
securities  on  the  partial  payment  or  in- 
stallment plan.'  * a * * «■  « « x a 

-:«■  * * It  is  clear  that  the  legislature  did 
not  Intend  that  the  money  or  securities  de- 
posited should  be  paid  out  or  returned  under 
the  regulation  required  in  paying  out  the 
public  money,  7/e  are  of  the  opinion,  there- 
fore, that  respondent  had  the  implied  power, 
under  the  act,  to  make  the  agreement,  and 
that  an  appropriation  or  warrant  of  the 
auditor  was  not  necessary,  * # ■» 


The  moneys  paid  to  the  State  Treasurer  as  custodian, 
are  to  be  paid  out  under  the  direction  of  the  Workmen *s 
Compensation  Commission  for  a special  purpose,  viz.,  em- 
ployees who  have  suffered  misfortune  In  their  employment* 

These  funds  are  held  by  the  State  Treasurer  as  a mere 
depository,  and  clearly  are  not  state  funds.  We  are  there- 
fore of  the  opinion  that  the  second  Injury  Fund  may  be 
collected  and  paid  out  by  the  State  Treasurer  under  the 
terms  of  House  Bills  487  and  488  without  violating  Section 
19  cf  Article  X of  the  Missouri  Constitution. 

The  constitutionality  of  the  Commission’s  order  requir- 
ing payment  of  #1,000  Into  the  State  Treasury  was  attacked 
in  the  Sturtevant  Cftse,  supra,  for  the  additional  reason  that 
it  violated  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion, The  court  in  answering  this  complaint  said  (1*  c,  328)  j 
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"It  Is  further  claimed,  by  the  appellants 
that  the  legislation  in  question  is  in 
violation  of  the  due  process  and  equal 
protection  clauses  of  the  Fourteenth 
Amendment  to  the  federal  Constitution* 
These  objections  are  set  at  rest  by  the 
decision  of  the  United  States  Supreme 
Court  in  the  case  of  ii,  E,  Sh.oeh.an  & Co*' 
v*  Shuler,  265  U*  S*  &71,  44  Sup,  Ct* 
548,  68  L,  Ed.  1061, M 


In  the  Sheehan  Company  Case,  referred  to  in  the  above 
opinion,  provisions  similar  to  the  ones  at  Issue  were  up- 
held by  the  United  States  Supreme  Court  as  not  being  in 
conflict  with  the  Fourteenth  Amendment,  The  court  said 
(Law  Ed,  1063) : 

"The  companies  contend  that  these  sub- 
divisions are  in  conflict  with  the  14th 
Amendment , and  that  the  awards  made 
thereunder  deprive  them  of  their  prop- 
erty without  due  process  and  deny  them 
the  equal  protection  of  the  laws. 

"The  substance  of  these  two  provisions 
is  that  when  an  Injury  causes  the  death 
of  an  employee  leaving  no  beneficiaries, 
the  employer  or>  other  Insurance  carrier 
shall  pay  the  state  treasurer  the  sum  of 
^500  for  each  of  two  special  funds*  one 
to  be  used  in  paying  additional  compen- 
sation to  employees  Incurring  permanent 
total  disability  after  permanent  partial 
disabilities;  and  the  other,  in  the  vo- 
cational education  of  employees  so  in- 
jured as  to  noed  rehabilitation.  The  use 
of  such  special  funds  for  such  purposes 
is  an  additional  compensation  to  the  em- 
ployees thus  Injured,  over  and  above  that 
prescribed  as  the  payments  to  be  made  by 
their  immediate  employers,  ouch  addi- 
tional compensation  is  neither  unjust  nor 
unreasonable.  Thus,  an  employee  who, 
having  lost  one  hand  in  a previous  accident, 
thereafter  loses  the  second  hand,  Is# 
obviously,  not  adequately  compensated 
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by  the  provision  requiring  his  employer 
to  make  payment  for  the  loss  of  the 
second,  hand,  independently  considered, 
the  total  incapacity  finally  resulting 
from  the  loss  of  both  hands  working  much 
more  than  double  the  injury  resulting 
from  the  loss  of  each  separate  hand,  con* 
sidered  by  itself.  In  such  a case,  how- 
ever, as  in  the  case  of  an  injury  requir- 
ing vocational  rehabilitation,  it  is  the 
theory  of  the  law  that  such  additional 
compensation  to  the  injured  employee  should 
not  be  required  of  the  ja  rticular  employer 
in  whose  service  the  injury  occurred,  but 
should  be  provided  out  of  general  funds 
created  by  payments  required  of  all  employers 
when  injuries  resulting  in  the  death  of 
their  own  employees,  leaving  no  beneficiaries, 
do  not  otherwise  create  any  liability  under 
the  Compensation  Lav;. 

n\Ve  do  not  think  that  the  due  process  clause 
of  the  14th  Amendment  requires  that  such 
additional  compensation  to  injured  employees 
of  the  specified  classes  should  be  paid  by 
their  immediate  employers , or  prevents  the 
legislature  from  providing  for  its  payment 
out  of  general  funds  so  created.  * •» 


And  in  holding  that  these  provisions  did  not  conflict 
with  the  equal  protection  clause,  the  court  said:  (Law  Ld* 
1064) 


"Nor  are  these  provisions  in  conflict  with 
the  equal  protection  clause.  The  contention 
of  the  companies  is  that  the  prescribed  awards 
are  in  the  nature  of  a tare  imposed  upon  the 
happening  of  a contingency,  and  are  of  un- 
equal application;  that  is,  that  they  are 
imposed  only  uijon  such  employers  as  happen  to 
have  employees  who  are  killed  without  leaving 
survivors  entitled  to  compensation.  However, 
this  is  not  a discrimination  between  different 
employers,  but  merely  a contingency  on  the 
happening  of  which  all  employers  alike  become 
subject  to  the  requirements  of  the  law.  All 
are  required  to  contribute,  under  identical 
conditions,  to  these  special  funds.  State 
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Industrial  Commission  v.  Newman,  222  II , Y. 
368,  118  H.  E,  794,” 


In  the  case  of  Home  Accident  Insurance  Co,  v.  Indus 
trial  Commission,  34-  Aria,  201,  269  Pac,  501,  pi'ovisions 
similar  to  those  contained  in  the  above  two  House  Bills 
before  us  for  consideration  were  attacked  as  being  In 
conflict  with  the  Fourteentn  Amendment  and  a denial  of 
the  equal  protection  clause  of  the  Federal  Constitution, 
The  court  said  (1,  c,  505,  506): 

”It  is  contended  that  the  statute  providing 
for  the  payment  of  the  ^850  in  question  is 
unconstitutional  and  void,  because  it  de- 
prives petitioners  of  their  property  with- 
out due  process  of  lav/,  and  denies  them  the 
equal  protection  of  the  law,  as  guaranteed 
by  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  and  by  section  4, 
article  2,  Constitution  of  the  state  of 
Arizona.  The  argument  Is  that  this  provi- 
sion is  arbitrary,  unreasonable'*,  and  dis- 
criminatory, in  that  it  provides  for  a 
special  classification,  consisting  of  only 
those  employers  coming  under  the  Workmen's 
Compensation  Act  who  employ  persons  without 
dependents,  but .with  the  right  to  claim 
compensation,  and  that  it  is  not  required 
that  the  beneficiaries  of  the  payments  thus 
made  be  employees  of  the  parsons  whose  pay- 
ments create  the  fund,  nor  the  dependents 
of  such  employees,  but  merely  that  they  be 
employees  disabled  In  industry.  We  think 
it  perfectly  plain  that,  though  subdivision 
9 does  provide  that  only  those  employers 
who  happen  to  have  an  employee  without  de- 
pendents killed  shall  make  the  payments  in 
question,  and  that  the  beneficiaries  of  the 
fund  may  be  employees  of  employers  other 
than  those  making  the  payments,  neither  of 
these  facts  render  it  arbitrary  or  discrim- 
inatory, because  the  contingency  upon  the 
occurrence  of  which  the  employer  becomes 
liable,  is  just  as  applicable  to  on©  em- 
ployer as  another.  And  perhaps  it  was 
thought  that  it  would  tend  to  place  all  em- 
ployees upon  a more  nearly  equal  footing  in 
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the  matter  of  securing  employment,  since 
the  Legislature  may  have  entertained  the 
Idea  that  employees  without  dependents 
would  be  given  the  preference  by  some  em- 
ployers, in  the  absence  of  such  provision. 
Inasmuch  as  the  accidental  death  of  a 
workman  without  dependents  would  mean  that 
the  employer  would  pay  the  funeral  ex- 
penses and  nothing  more,. 

"it  is  necessary  on  this  phase  of  the  case 
to  do  no  more  than  give  an  excerpt  from  a 
decision  of  the  Supreme  Court  of  the  United 
States  In  Sheehan  Co,  v.  Shuler,  supra,  in 
which  that  eourt  held  in  plain  and  unAistakable 
language  that  such  a provision  violated  neither 
the  due  process  nor  the  equal  protection  clause 
of  the  Constitution  of  the  United  States." 


From  the  foregoing  we  are  of  the  opinion  that  the  pro- 
visions of  the  House  Bills,  Nos.  487  and  488,  do  not 
violate  the  Fourteenth  Amendment  and  are  not  in  conflict 
with  the  equal  protection  clause  of  the  Federal  Constitution, 


Section  3,  Article  X,  of  the  Missouri  Constitution  pro- 
vides as  follows: 

"Taxes  may  be  levied  and  collected  for 
public  purposes  only.  They  shall  be  uni- 
form upon  the  same  class  of  subjects  with- 
in the  territorial  limits  of  the  authority 
levying  the  tax,  and  all  taxes  shall  be 
levied  and  collected  by  general  laws," 


In  the  Home  Accident  Insurance  Company  Case,  supra,  the 
statutes  were  also  attacked  as  being  violative  of  a consti- 
tutional provision  providing  for  uniformity  of  taxation.  The 
court  said  (1.  c,  504,  505): 

"Petitioners  contend,  further,  that  the 
portion  of  subdivision  9 providing  for 
the  payment  in  question  Is  a tax  measure, 
and  the  ^850,  to  be  paid  a tax,  and  that 
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It  contravenes  section  1,  article  9, 
of  the  Constitution  of  Arizona,  reading 
as  follows* 

"•flie  power  of  taxation  shall  never  b© 
surrendered,  suspended,  or  contracted 
away.  All  taxes  shall  be  uniform  upon 
the  same  class  of  property  within  the 
territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  col- 
lected for  public  purposes  only. * 

"It  Is  obvious  that  the  tax  referred  to 
in  this  section  is  a tax  on  property,  and 
not  a tax  on  an  occupation  or  business^ 

This  court  so  held  in  Re  Auxiliary  Eastern 
Canal  Irrigation  district,  24  Ariz.  163, 

207  f.  614,  when  it  said  that  it  ’relates 
to  the  revenue  required  for  the  general 
purpose  of  government,  state  and  municipal.’ 
It  is  aqua  ly  clear  that  the  ^850  subdivi- 
sion 9 requires  to  be  paid  is  not  a tax  on 
property  at  all,  but  a part  of  the  compensa- 
tion the  employer,  his  insurance  carrier, 
or  the  state  compensation  fund  is  compelled 
to  pay,  when  the  employee  killed  in  the 
course  of  his  employment  leaves  no  depend- 
ents. It  is  just  as  much  a part  of  the 
expanse  the  employer  must  bear  or  the  in- 
surance carrier  assume  as  the  amounts  to 
be  paid  directly  to  the  employee  or  his 
dependents,  because  it  is  Imposed  for  the 
same  general  purpose,  the  promotion  of  the 
v/elfare  of  those  disabled  In  Industry,  and 
In  the  exercise  of  the  same  power,  the 
police  power  of  the  state*  The  fact  that 
it  reaches  the  injured  employee  for  whom 
it  is  intended  through  a somewhat  different 
channel— that  is,  is  paid  into  the  state 
treasury  and  held  in  a special  fund,  to 
provide  in  the  manner  stated  for  the  pro- 
motion of  the  vocational  rehabilitation  of 
persons  disabled  in  industry— does  not  give 
it  a tax  status  different  in  any  degree  from 
that  of  the  compensation  that  must  be  paid 
directly  to  employees  or  their  dependents. 
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Being  imposed  for  the  same  purpose,  and 
in  the  exercise  of  the  3ame  power,  it  is 
necessarily  the  same  kind  of  tax  as  other 
compensation,  and  under  all  the ‘authori- 
ties this  is  not  a tax  on  property,  but 
a tax  on  occupation  or  business." 

■>C  *>i*  *JC  V '/C  "ii*  W V ’VC" 


"Under  the  great  weight  of  authority,  a 
tax  on  occupation,  business,  etc.,  is  not, 
in  legal  contemplation,  a tax  on  property, 
which  fails  within  the  inhibition  imposed 
by  the  usual  constitutional  provision  in 
relation  to  uniformity  of  taxation. 

•'  »»  »/.  'r  \r  **  At  o « 

**  ''  A I V 

"To  substantiate  their  contention  that  the 
§850  is  a tax  on  propox'ty  petitioners  cite 
two  cases.  People  v.  Yosemite  Lumber  Co., 

191  Cal.  267,  216  P,  39,  and  Bryant  v. 

Lindsay,  94  N.  J.  Law,  357,  110  A.  823, 
upon  which  they  chiefly  rely.  The  New  Jersey 
case  is  not  in  point,  though  the  court  did 
hold  that  the  §400,  which  an  act  of  the  Legis- 
lature, separate  and  distinct  from  the  Work- 
men’s Compensation  Law  and  in  no  way  amendatory 
or  supplementary  thereof,  required  employers 
to  pay  in  all  cases  in  which  an  employee  killed 
left  no  dependents,  was  a tax  on  property,  and 
therefore  unconstitutional.  Ihis  holding,  how- 
ever, was  based  principally  upon  the  purpose 
for  which  the  payment  was  required j the  law 
providing  that  it  be  made  to  the  commissioner 
of  labor,  to  be  used  in  defraying  the  expenses 
of  the  state  labor  bureau,  and  the  court  said 
that  this  was  ’nothing  more  nor  less  than  a 
tax  imposed  for  the  purpose  of  supporting  the 
expense  of  a state  agency,*  very  much  the 
same  as  if  it  had  been  proscribed  that  it  *be 
turned  into  the  state  or  county  treasury,  to 
be  used  in  helping  to  defray  the  salaries  of 
the  various  judges  of  the  courts  of  common 
pleas,’  whose  duties  required  them  to  try  cases 
arising  under  the  Compensation  Law  The  other 
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case  Is  based  on  provisions  somewhat 
similar  to  Arizona's,  and  is  authority 
for  petitioners  position;  but  we  are 
el'early  of  the  view,  no  twi  that  adding 
the  holding  therein,  that  the  payment  in 
question  is  not  a property,  but  an 
occupation,  tax.  The  great  weight  of 
authority  is  to  this  effect." 


From  the  foregoing  we  are  of  the  opinion  that  House 
Bills  487  and  488  are  constitutional. 


Respectfully  submitted. 


MAX  WASHERMAN 

Assistant  Attorney-General 


APPROVED: 


VAN'S  C.  THUIiLO 

(Acting)  Attorney-General 
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Plaintiff  , except  infants,  in  a Justice 
Court  cannot  conduct  his  suit  by  an  agent 
but  may  do  so  in  person  br  by  an  attorney. 


October  16,  1941 


Hon.  Max  Librach 

Member  of  the  House  of  Representatives 
Sixty-First  General  Assembly 
418  Olive  Street 
St.  Louis,  Missouri 


Dear  Siri 


We  are  in  receipt  of  your  letter  of  September  20, 
wherein  you  request  an  opinion  from  this  Department, 
upon  the  following  statement  of  facts: 


"I  would  appreciate  receiving,  from 
you  an  opinion  with  respect  to  House 
Bill  270  which  was  passed  and  approved 
by  the  Governor  at  the  recent  session 
of  the  Legislature.  House  Bill  270 
deletes  the  word  ’agent1  from  Section 
2593  of  the  1939  Missouri  Statutes. 
Also,  Section  2595  eliminates  the  word 
’agent'.  However,  Section  2596  has  not 
been  .changed  and  the  said  section  of 
.the  Statute  permits  an  agent  to  defend 
a suit  in  a Justice  Court.  Also,  Sec- 
tion 2603  permits  an  agent  to  have  a 
suit  continued. 

"Because  of  this  situation,  it  has  be- 
come difficult  to  give  an  accurate 
interpretation  of  the  law,  that  is  to 
say,  it  is  difficult  as  to  whether 
pr  not  thp  intent  of  all  the  sections 
of  the  Statutes  mentioned  mean  that  no 
agents  are  to  practice  in  Justice 
Courts  for  any  purpose  whatsoever,  or 
that  they  still  might  be  permitted  to 
defend  suits  as  well  as  continue  suits. 
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nI  would  appreciate  your  opinion  as  to 
tiie  extent  to  which,  an  agent  raay  partici- 
pate in  justice  court  procedure,  if  at 
all," 


Section  2595,  as  it  appears  in  the  Revised  Statutes 
of  Missouri,  1939,  reads  as  follows * 


"Any  plaintiff,  except  Infants,  may 
appear  and  conduct  his  suit  either  in 
person  or  by  agent  or  attorney." 


This  Section  was  amended  in  Laws  of  Missouri,  1941,  at 
page  414,  by  striking  out  the  words  "agent"  and  "or", 
so  that  this  Section  ow  reads  as  follows* 


"Any  plaintiff,  except  infants,  may 
appear  and  conduct  his  suit  either  in 
person  or  by  attorney." 


In  the  case  of  Crescent  Furniture  Co.  v.  Raddatz, 

28  Mo.  App.  210,  the  Court  construed  Section  2593  in 
the  form  as  It  appears  in  the  Revised  Statutes  of  Missouri, 
1939,  and  also  Section  2596  K.  S.  Missouri,  1939,  which 
latter  Section  reads  as  follows* 


"Every  defendant  in  any  suit,  except 
infants,  may  appeal-  and  defend  the 
same,  in  person  or  by  agent  or  attor- 
ney . " 


In  this  case  the  Court  had  this  to  say  at  1,  c.  213* 
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n#  a «■  A person  Gan  prosecute  or 
defend  in  our  courts  either  in  person 
or  by  attorney,  and  in  justices ’ courts 
he  can  do  it  by  an  agent  who  is  not 
an  attorney.  Kev.  Stat . , sects.  2905, 
2908,  2911.  But  where,  in  justices’ 
courts,  he  prosecutes  by  agent,  the 
proceeding  must  run  in  the  name  of  the 
principal,  jjust  as  in  a court  of  record. 
The  statute  tnerely  enables  an  agent, 
who  is  not  4i  attorney,  to  conduct  for 
his  principal,  a proceeding  just  as  he 

would  do  it  [if  he  were  an  attorney. 

Jt,  A -M.  J l.v.  M ¥ 

»*  7V  W 


It  will  be  note  d from  the  reading  of  the  new 
Section  2593,  supra,  that  this  Section  has  to  do  with 
any  plaintiff,  whereas.  Section  2596,  supra,  has  to 
do  with  every  defendant.  Therefore,  it?  would  seem  that 


th  every  defendant. 

the  legislature  thrcfugh  the  enactment  of  each  of  these 
Sections  was  endeavoring  to  fix  the  rights  of  both 
plaintiff  and  defencjant  in  a suit  before  a Justice  Court, 

So,  in  construing  these  two  Sections  as  they  now 
appear  in  our  laws,  fwe  turn  to  the  cases  as  a guide 
for  construction  of Jstatutes  and  in  this  connection  we 
call  attention  to  3ef  Cyc.  of  Law  and  Pr.  1149,  wnich 
reads  as  follows* 


MSo  far  as  reasonably  possible  the 
several  statutes  although  seemingly 
in  conflict  with  each  other,  should  be 
harmonized,  and  force  and  effect  given 
to  each,  as  it  will  not  be  presumed 
that  the  Legislature,  in  the  enactment 
of  a subsequent  statute,  intended  to 
repeal  an  earlier  one,  unless  it  has 
done  so  in  express  terms,  nor  will  it 
be  presumed  that  the  Legislature  in- 
tended to  leave  on  the  statute  books 
two  contradictory  statements. ” 
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In  the  case  of  State  ex  rel.  buchanan  County  v» 
Irnel,  146  S*  vii*  783,  242  Mo.  293,  the  Court  said: 


”•}{■  One  of  the  established  rules 
for  construing  statutes  is  to  examine 
closely  the  context  of  the  act  where 
the  words  to  be  construed  occur,  and 
thereby  ascertain  what  meaning  they 
were  intended  to  convey.  (Higgs  v. 
Railroad,  120  Mo.  App.  335,  1.  c.  340} 
State  v.  Snyder,  182  Mo.  462,  1.  c.  500} 
82  S.  VJ.  12)". 


In  the  case  of  Htate  ex  rel.  and  to  Use  of  Jamison 
v.  St.  Louis-San  Francisco  By,  Co.,  300  S.  V;.  274,  318 
Mo.  285,  1.  c.  290,  the  Court  said: 

"A  construction  should  never  be  given 
a statute  or  a constitutional  provision 
which  would  work  such  confusion  and  mis- 
chief unless  no  other  reasonable  con- 
struction ia  possible.  * M 


In  the  case  of  State  ex  rel.  McAllister  v.  Dunn, 

209  S.  110,  1.  c»  112,  277  Mo.  38,  the  Court  makes 
the  following  statement  in  dicsussing  the  construction  of 

a statute : 


"It  is  a well-settled  rule  that  the 
Legislature  is  not  to  be  held  to  have 
done  a vain  and  useless  thing," 


In  the  case  of  Louisiana  Purchase  Exposition  v. 
Schnurmacher,  132  S.  W.  326,  1.  c.  327,  (Mo.)  the  Court 
said: 
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"It  le  a familiar  canon  of  construc- 
tion of  statutes  that  the  conditions 
under  which  the  statute  was  enacted,  and 
the  purpose  to  be  secuied  by  it,  should 
always  be  kept  In  view  in  determining 
what  the  Legislature  meant  by  the  language 
used  in  the  statute.  * «•  *■  " 


We  call  attention  tc  the  case  of  Cmith  v.  Equitable 
Life  Assurance  Society,  1 37  S,  Vv*  (2d)  191,  1*  c.  195,  Par. 

4,  where  the  Court  had  tils  to  sayi 

i 

"In  determining  the  effect  of  an  amend- 
ment of  a statute  the  court  must  always 
proceeb.  upon  tip  basis  that  the  Legis- 
laturefin tended  to  accomplish  something 
by  ther amendmerit.  Holt  vj.  Rea,  350  Mo# 

1237,  fe2  S.  W.  ;-(2d)  877. 

. i «4 

In  order  that  we  may5  properly  [construe  Sec.  2593,  supra, 
we  Invoke  the  reasoning  Of  the  Court  in  the  case'  of  Stover 
Bank  v.  Welpraan,  323  Mo.  234,  19  S#  W,.  (2d)  740,  and  here 
set  forth  portions  of  said  opinion  briefly:  (l.c.  240,241 
and  245 , ) [ \ 

"The  Act  of  1915  made  twa  changes.  It 
omitted  use  of  -hhe  words  j,’sell’  and 
’selling*  and  omitted  the*  words  ’in 
a' regular  meeting  of  the  board*  thereto- 
fore Included  in  the  section.  Section 
80  of  the  Act  of  1915  (Laws  1915,  p. 

140)  became  Section  11752,  Revised 
Statutes  1919*  ...«•»» 

"It  must  be  assumed  that  the  Legis- 
lature had  a purpose  In  1915,  in 
eliminating  the  words  ’sell’  and  ’sell- 
ing’ and  the  v/ords  ’in  a regular  meeting 
of  the  board. ’ It  must  be  assumed  also, 
the  Legislature  in  retaining  the  words 
’indorse*  and  ’indorsing’  was  cognizant 
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of  the  provisions  of  the  then  existing 
Negotiable  Instruments  Law,  and  the 
definitions  and  provisions  concerning 
indorsements  therein  contained,  and  the 
construction  given  to  the  prohibitive 
provisions  by  the  courts.  We  do  not 
conceive  that  the  Legislature  in  amend- 
ing the  provisions  by  eliminating  the 
words  ’sell*  and  ‘selling*  and  retaining 
the  words  ‘Indorse*  and  *lndorsing*  used 
the  latter  words  in  a literal  and  un- 
restricted sense.  Does  the  elimination 
of  the  word  ’sell*  and  the  words  *in  a 
regular  meeting  of  the  board, * mean 
a maintenance  of  the  inhibition  un- 
dimlnlshed,  or  mean  a relaxation?  Did 
the  retention  of  the  word  ‘indorse* 
make  the  elimination  of  the  word  ’sell* 

ineffective,  

Did  the  omission  of  the  act  of  selling 
from  the  statement  of  actB  Inhibited, 
serve  to  limit  the  meaning  of  'the  word 
•Indorse, * and  inhibit  the  act  of  in- 
dorsing, If  the  Indorsement  constituted 
sale  only?  ....  .Section  90  elimi- 
nated the  words  ’sell*  and  ’selling,'  as 
applied  to  notes  received  by  the  bank  for 
money  loaned,  and  Section  80  laid  upon  the 
board  of  directors  the  new  requirement 
of  making  a record  at  each  regular  monthly 
meeting  of  its  'approval  or  disapproval  of 
each  and  every  purchase  and  sale  of  securi- 
ties made  since  the  last  meeting, ' This 
fairly  implies  that  there  might  be  not  only 
purchases,  but  also  sales  of  securities 
made  by  the  officers  not  theretofore  ex- 
pressly authorized  by  the  board  but  re- 
quired to  be  submitted  for  its  approval 
or  disapproval,  .......  ** 


Applying  the  general  canons  of  construction  as  set 
forth  in  the  cases,  supra,  together  with  the  interpretation 
that  has  been  given  to  old  Sec.  2593,  before  the  amendment, 
supra,  and  Sec.  2596,  supra,  in  the  Crescent  Furniture  Co,, 
case,  supra,  we  are  of  the  opinion  that  the  Legislature 
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clearly  Intended  that  any  plaintiff,  except  infants,  may 
appear  in  the  justice  court,  but  he  must  conduct  his  suit 
either  in  person  or  by  an  attorney  and.  as  reasoned  in  the 
Stover  Hank  case,  the  words  "in  person",  as  well  as  the 
words  "by  an  attorney"  must  have  a restricted  meaning.  In 
Bouvier's  Law  Dictionary,  1934  Edition,  P.  99,  "Attorney- 
at-Law"  is  defined  as:  "An  officer  in  a court  of  justice, 
who  is  employed  by  a party  in  a cause  to  manage  the  same  for 
him."  i7e  say  this  for  the  reason  that  when  the  Legislature 
saw  fit  to  delete  from  the  beet ion  the  words  "or  by  agent" 
it  clearl,  intended  to  accomplish  something  by  this  amendment 
as  was  stated  in  the  Smith  case,  supra,  ana  as  was  reasoned 
in  the  -Stover  Bank  case 4 The  words  that  were  left  in  the 
Section  v/ere  to  have  a restricted  meaning.  Our  attention 
is  called  to  the  case  of  Hughes  v.  Mulvey,  Sanford,  Vol.  1, 

(N,  Y.  Sup.  St.  Rep.)  98,  V.'e  do  not  think  that  this  case 
is  in  point  for  the  reason  that  it  will  be  noted  in  reading 
from  page  93  of  the  opinion  that  the  plaintiff’s  wife  appeared 
in  Court,  accompanied  by.  hr.  Flannagan,  a counselor-at-law. 

It  was  contended  in  that  case  by  the  defendant  that  no  re- 
covery could  be  had  because  of  the  admission  of  defendant's 
wife  to  appear  and  plead  for  him  at  the  return  of  the  summons. 
The  Court  in  commenting  had  this  to  say:  (1.  c.  94) 


",  . . • The  defendant  below  is  clearly 

wrong  in  his  idea  that  the  act  creating 
Assistant  Justices  courts  in  this  city, 
contemplated  the  employment  of  attorneys 
at  law  only,  where  it  speaks  of  the  appear- 
ance of  a party  in  person  or  by  attorney. 
The  word  'attorney, * was  used  in  its  en- 
larged sense,  and  embraces  any  person  to 
whom  the  party  chooses  to  delegate  his 
appearance  M 


Vfe  say  this  for  the  reason  that  we  know  of  no  case  which 
precludes  a practicing  attorney  from  representing  his  client, 
although  said  client  is  not  bodily  in  court  at  the  time 
of  such  representation.  This  case  would  not  be  controlling 
in  the  situation  before  us  for  the  further  reason  that  the 
Legislature  in  Section  2593,  supra,  through  the  elimination 
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of  the  words  ”or  by  agent”  and  clearly  enacted  a section  of 
the  statute  with  wording  much  different  from  the  section 
relied  upon  by  the  court  in  the  Hughes  case,  supra. 

Now  turning  to  Section  2506,  supra,  ;it  will  be  noted  that 
the  Legislature  did  not  see  fit  to  amend  this  Section.  Of 
course  no  doubt  they  were  fully  apprised  that  such  Section 
did  exist  in  the  statute  for  it  followed  in  the  same  Article 
as  Section  2593,  supra,  the  one  that  was  amended,  and  was 
no  doubt  apprised  of  the  meaning  given  to  the  wording  in 
Section  2596,  supra,  by  the  Crescent  Furniture  Ooriypany  case, 

W©  do  not  think  that  there  is  any  conflict  between  these 
two  Sections  and  that  each  Section  has  been  enacted  to 
meet  a particular  situation  different  from  the  other.  We 
do,  however,  point  out  the  penalties  invoked  in  Section  13314 
R.  S,  Mo.,  1939,  which  Section  reads  as  follows  *• 


"No  person  shall  engage  in  the ’practice 
of  law*  or  do  'law  business,*  a3  defined 
in  section  13313,  or  both,  unless  he 
shall  have  been  duly  licensed  therefor 
and  while  his  license  therefor  .,1s  in 
full  force  and  effect,  nor  shall  any 
association  or  cornoration  engage  in  the 
’practice  of  the  law*  or  do  ’law  busi- 
ness* as  defined  in  sectloh  13313,  or 
both.  Any  person,  association  or  corpo- 
ration who  shall  violate  the  foregoing 
prohibition  of  this  seetiop  shall  be 
guilty  of  a misdemeanor  and  upon  convic- 
tion therefor  shall  be  punished  by  a fine 
not  exceeding  one  hundred  dollars  and 
costs  of  prosecution  and  shall  be  subject 
to  be  sued  for  treble  the  amount  which 
shall  have  been  paid  him  or  it  for  any 
service  rendered  in  violation  hereof  by 
the  person,  firm,  association  or  corpo- 
ration paying  the  same  within  two  years 
from  the  date  the  same  shall  have  been 
paid  and  if  within  said  time  such  person, 
firm,  association  or  corporation  shall 
neglect  and  fail  to  sue  for  or  recover 
such  treble  amount,  then  the  state  of 
Missouri  shall  have  the  right  to  and 
shall  sue  for  such  treble  amount  and 
recover  the  same  and  upon  the  recovery 
thereof  such  treble  amount  shall  be 
paid  into  the  treasury  of  the  state  of 
Missouri,  It  is  hereby  made  the  duty 
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of  the  attorney-general  of  the  state 
of  Missouri  or  the  prosecuting  attorney 
of  any  county  or  city  in  which  service 
of  process  may  be  had  upon  the  person, 
firm,  association  or  corporation  liable 
hereunder,  to  institute  all  suits  neces- 
sary for  the  recovery  by  the  state  of 
Missouri  of  such  amounts  in  the  name  and 
on  behalf  of  the  state." 


We  do  not,  in  this  opinion,  feel  called  upon  to  pass  upon 
the  effect  of  the  words  "or  by  agent"  as  contained  in 
Section  2696,  for  the  reason  that  we  believe  that  it  is 
always  a question  of  fact  as  to  when  a person  is  amenable  to 
the  punishment  invoked  in  oection  15514,  supra,  and  each 
case  would  of  course  rest  upon  an  Independent  statement  of 
facts  and  the  request  for  this  opinion  does  not  set  forth 
any  statement  of  facts  or  call  for  an  opinion  from  this 
office  as  to  whether  a person  is  amenable  to  the  punish- 
ment invoked  in  Section  15514,  supra. 


CONCLUSION. 

■ ■ .11  — n I-  I 1^— ^^1  I ■■  I .11  ■ .1. 


We  are  of  the  opinion  that  there  is  no  conflict 
between  Section  2595,  Laws  of  Missouri,  1941,  P.  414,  and 
Section  2596  H.  S.  Missouri,  1959,  and  that  the  amendment 
of  Section  2593  h,  S.  Missouri,  1939,  clearly  prohibits 
an  agent  as  differentiated  from  an  attorney  at  law  to  appear 
in  a justice  court  and  conduct  a suit  for  his  principal  who 
is  plaintiff  in  the  case. 


Respectfully  submitted 


APPROVED; 


VANE  C.  THURLO 

(Acting)  Attorney  General 


B.  RICHARDS  CREECH 

Assistant  /ttorney  General 
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MUNICIPAL 

OFFICES: 

ELECTIONS 


The  manner  of  filling  unexpired  term  for 
the  office  of  alderman  in  a city  of  the 
fourth  class. 


March  14,  1941. 


Honorable  Edward  V,  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


V 


Bear  Mr.  Longs 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion  under  date  of  March  4,  1941, 
which  reads  as  follows: 


"Please  give  me  a ruling  on  the 
following  situation: 

"Alderman  A resigned  as  Alderman 
to  the  City  of  Bowling  Green  and 
the  Mayor  appoints  another 
Alderman  to  serve  until  the  next 
General  City  Election.  At  that 
election  there  is  still  one  year 
of  the  unexplred  tern  to  serve. 
Please  advise  me  whether  or  not 
Alderman  A can.  be  elected  and 
'qualify  to  serve  as  Alderman  for 
the  unexpired  terra* 

"We  will  appreciate  your  ruling 
on  this  at  your  earliest  conven- 
ience." 


We  assume  for  the  purpose  of  rendering  this 
opinion  that  the  City  of  Bowling  Green  is  a city  of 
the  fourth  class.  Section  7123,  R.  S.  Mo.  1939, 
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provides  how  vacancies  in  elective  offices  shall  be 
filled  in  the  city  of  a fourth  class,  and  reads  as 
follows: 


"If  a vacancy  occur  in  any  elective 
office,  the  mayor  or  the  person 
exercising  the  duties  of  the  mayor 
shall  cause  a special  election  to  be 
held  to  fill  such  vacancy,  giving  at 
least  ten  days1  notice  thereof  by 
publication  in  some  newspaper 
published  in  the  city,  or  at  least 
twenty  handbills  posted  up  at  as 
many  public  places  within  the  city: 
Provided,  that  when  any  such  vacancy 
occurs  within  six  months  of  a general 
municipal  election,  no  election  shall 
be  called  to  fill  such  vacancy,  but 
the  same  shall  be  filled  by  the  mayor 
or  the  person  exercising  the  duties 
of  the  mayor  by  appointment:  Provided 
further,  that  any  vacancy  in  tiie 
off Tee' of  alderman  which  may  occur 
within  said  six  months  preceding  a 
general  municipal  election  shall  be 
filled  in  such  manner  as  may  be 
prescribed  by  ordinance*  If  a vacancy 
occur  in  any  office  not  elective,  the 
mayor  shall  appoint  a suitable  person 
•to  discharge  the  duties  of  such  office 
until  the  first  regular  meeting  of 
the  board  of  aldermen  thereafter,  at 
which  time  such  vacancy  shall  be  per- 
manently filled,* 


The  above  statute  provides  that  if  a vacancy 
for  alderman  occurs  within  six  months  preceding  a 
general  municipal  election,  it  shall  be  filled  in 
such  manner  as  prescribed  by  ordinance.  Apparently, 
this  vacancy  occurred  v/ithin  six  months  of  a general 
municipal  election  and  the  City  of  Bowling  Green 
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has  passed  ah  ordinance  authorizing  the  Mayor  to  appoint 
in  such  instances.  The  above  section,  further,  provides 
that  all  other  elective  offices  occurring  within  this 
period,  prior  to  a general  municipal  election  shall  be 
filled  by  the  Mayor,  and  further  provides  that  if  a 
vacancy  of  alderman  does  not  occur  within  six  months 
preceding  a general  municipal  election,  a special  election 
shall  be~called. 


Vol,  46,  C,  J,,  page  977,  Section  127,  in  part, 
reads  as  follows* 


"In  the  absence  of  statutes  providing 
that,  in  the  case  of  elective  offices, 
an  officer  appointed  to  fill  the 
vacancy  shall  hold  until  an  election 
is  held  to  fill  the  office,  and  except 
where  merely  the  length  of  the  term  is 
fixed  without  reference  to  an*  unexpired 
terra  or  to  a vacancy  in  the  term  of 
officje,  it  is  generally  held  that 
officers,  vdiether  elected  or  appointed 
to  fill  a vacancy,  will  hold  for  the 
full  period  of  the  unexplred  term,  and 
it  is,  frequently  so  provided  by  the 
constitution  or  by  statute,  * > •»" 


In  the  Instant  case,  the  statutory  provision  limits 
the  length  of  time  such  officers  shall  remain  in  office. 

After  a cdreful  examination  of  the  statutory  provi- 
sions, pertalnikig  to  the  appointment  of  an  alderman  to 
fill  an  unexpired  term,  we  find  nothing  prohibiting 
Aid erraaii  A making  an  effort  to  be  elected  for  the  re- 
mainder of  the  unexpired  term,  if  he  so  desires,  and 
in  the  absence  of  any  such  provision  disqualifying  him 
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he,  of  course,  may  he  elected  to  the  unexpired  term.  We, 
of  course,  assume  that  he  meets  all  of  the  qualifications 
for  an  alderman  as  he  was  recently  holding  such  office. 


Respectfully  submitted. 


AUBREY  R,  HAMMETT,  Jr, 
Assistant  Attorney  General 


APPROVED: 


VALE  C.  THURLO 

(Acting)  Attorney-General 


AR1I:LB 
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INSURANCE;  Approval  of  Articles  of  Association  of  Kansas  City- 
Casualty  Company. 


»/ 
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Honorable  Ray  B,  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 


Attentions  Mr,  William  0.  Chorn 


Dear  Sirs 


V a have  received  your  letter  of  January  20th 
in  which  you  enclose  declaration  of  intention  to  form 
an  Insurance  company  under  Article  6,  Chapter  37,  Revised 
Statutes  of  Missouri,  1929,  said  declaration  comprising 
the  articles  of  association  of  the  Kansas  City  Casualty 
Company  of  Kansas  City,  Missouri,  together  with  the 
affidavit  of  proof  of  publication. 

We  have  examined  the  above  mentioned  declara- 
tion, articles  of  association  and  affidavit  of  publication 
and  find  the  same  to  be  In  accordance  with  the  provisions 
of  Article  6,  Chapter  37,  Revised  Statutes  of  Missouri, 
1929,  and  not  inconsistent  with  the  Constitution  and  laws 
of  the  State  of  Missouri  and  of  the  United  States, 


Respectfully  submitted, 


MAX  WASSERLAN 

Assistant  Attorney -General 


APPROVED! 


COVELL  R.  HEWITT 
(Acting)  Attorney-General 
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INSURANCE:  SrtocK  casualty  companies  under  Article  VI, 
Chapter  37,  R.  S«  Mo.  1929,  may  Issue 
participating  contracts. 
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Honorable  Ray  L . Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 


Dear  Sir: 


On  July  9,  1936,  R.  E.  O’Malley,  then  Superin- 
tendent of  Insurance,  asked  this  department  whether  a 
joint  stock  insurance  company  organized  or  licensed 
under  the  provisions  of  Article  VI,  Chapter  37,  R.  S. 

Mo.  1929,  might  issue  participating  policies  of  insurance. 
In  response  to  that  request,  we  wrote  an  opinion,  dated 
August  14,  1936,  holding  ilhat  stock  casualty  companies 
operating  under  said  Article  VI  could  not  issue  insurance 
contracts,  the  terms  of  which  permitted  the  policyholder 
to  participate  in  the  surplus  or  excess  earning  of  the 
company . 


On  October  17,  1939,  you  asked, this  department 
for  an  opinion  on  substantially  the  same  question;  that 
is,  whether  a stock  casualty  company  could  write  a 
Workmen ' s Compensation  policy  on  the  participating  basis. 

You  particularly  asked  us  to  consider  whether  Section  3527, 

R,  S.  Mo,  1929,  which  is  contained  in  the  article  dealing 
with  Workmen's  Compensation,  had  any  bearing  on  the  question. 


We  answered  this  last  request  with  an  opinion 
dated  November  3,  1939,  in  which  we  followed  our  earlier 
opinion  of  August  14,  1936,  and  further  came  to  the  con- 
clusion that  the  said  Section  3327,  which  provides  in  part 
that  "nothing  contained  in  this  section  shall  affect  the 
right  of  any  insurance  carrier  or  carriers  to  issue  par- 
ticipating policies  or  to  pay  savings  or  dividends  actually 
earned  or  saved"  was  not  an  enabling  act;  that  this  section 
did  not  create  any  new  powers  for  insurance  companies  in 
regard  to  the  issuance  of  participating  policies,  but 
merely  reserved  that  right  if  the  company  in  question 
was  .otherwise  possessed  of  such  powers. 
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y-o  are  still  of  the  opinion  that  Lection  3327 
is  not  an  enabling  act  giving  any  such  powers,  and  we 
reaffirm  that  portion  of  the  opinion  of  November  3,  1939. 
However,  it  is  our  purpose  herein  to  again  consider  the 
fundamental  powers  of  stock  casualty  companies  doing 
business  under  the  terms  of  Article  VI,1  Chapter  37, 

R.  0.  Mo.  1929,  and  particularly  as  to  their  powers  to 
issue  contracts  on  the  participating  basis. 

It  will  be  observed  that  the  1936  opinion  was 
decided  chiefly  on  a construction  given  Lection  5796  of 
said  Article  VI,  which  section  provides  in  part  as  follows 


"Corporations  may  be  formed  for  the 
purpose  of  doing  business  mentioned 
in  the  first  class  or  division  named 
in  Lection  5793  either  on  the  stock 
or  mutual  plan  and  for  the  purpose 
of  doing  the  business  mentioned  in 
the  second  and  third  classes  or  divi- 
sions on  the  stock  plan  * « * ; and 
it  shall  not  be  lawful  for  any  cor- 
poration so  formed  to  do  business 
on  any  other  plan  than  that  upon 
which  it  Is  organized  * * * j" 


After  setting  out  the  above  quoted  part  of 
Section  5796,  the  opinion  then  proceeded  in  the  following 
language  t 


"The  Legislative  "intent  is  thereby  made 
clear.  Corporations  organized  for  do- 
ing business  under  the  first  class  named 
in  Section  5793  must  be  formed  either 
on  the  stock  or  mutual  plans,  and  not 
both,  and  corporations  formed  for  doing 
business  under  the  second  and  third 
classes  must  be  -formed  only  on  the  stock 
plan,  V.e  believe  that  the  General  Assem- 
bly intended  that  corporations  doing 
business  on  the  stock  plan  should  be 
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corporations  owned  and  controlled 
entirely  by  the  stock-holders  and 
in  neither  the  management  nor  the 
profits  of  which  the  policyholders 
participate 


In  other  words,  the  provision  that  "it  shall  not 
be  lawful  for  any  corporation  so  formed  to  do  business 
on  any  other  plan  than .that  upon  which  it  is  organized, " 
was  construed  to  mean  Shat  a stock  company  could  not  issue 
a participating  contract. 

We  have  been  unable  to  find  ary  other  statute 
which  deals  either  directly  or  Indirectly  with  the  subject. 
There  is  no  statute  which  states  in  so  many  words  that  a 
stock  casualty  company  cannot  issue  participating  contracts; 
Furthermore,  there  appears  to  be  no  decision  of  any  appellate 
court  in  this  state  prohibiting  a stock  company  from  writing 
such  a policy  or  any  decision  construing  Lection  5796  in 
any  such  way;  Therefore,  unless  the  language  used  in 
Lection  5796  can  be  so  construed,  it  would  follow  that  the 
stockholders  would  have  a right  to  give  back  a part  of 
the  excess  earned  to  the  policyholders -by  contract,  if 
and  when  they  might  so  desire;  And  this  would  appear  to 
be  true  whether  the  articles  of  incorporation  of  any  stock 
company  or  any  statute  specifically  authorized  such  a 
contract  or  not , 

V-e  have  found , ho  authority  exactly  in  point  as 
to  whether  the  articles  of  incorporation  must  authorize 
the  issuance  of  this  type  of  policy;  The  case  of  Jacobs 
v,  Wisconsin  National  Life  Insurance  Company,  (Wis,)  156 
N.  W,  159;  however,  has  some  bearing  on  the  qiestion.  In 
that  case,  the  defendant  Insurance  company  Issued  what 
was  called  a profit-sharing  bond,  which  was,  in  substance, 
a contract  to  set  apart  annually  from  the  earnings  of  the 
company  and  place  in  a special  fund  a.  sum  of  money  equal 
to  yl.QO  for  each  >,1,000,00  worth  of  insurance  outstanding 
and  In  force  for  a period  of  thirty  years;  The  insurance 
company  was  a capital  stock  company,  and  was  capitalized 
for  ,.100,000.00,  The  lower  court  held  that  "said  so-called 
profit-sharing  bonds  are  void  for  want  of  authority  in  the 
defendant  life  Insurance  company  to  issue  and  sell  the 
same*"  In  other  words,  the  lower  court  held  that  neither 
the  articles  of  incorporation  or  any  statute  permitted 
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the  Issuance  of  such  a contract.  In  reversing  the  case, 
the  court  said,  1.  c.  160: 


Mlve  are  referred  to  no  statute  which 
forbids  either  expressly  or  by  Impli- 
cation the  making  of  such  contract  by 
a corporation  like  defendant.  * * # 

The  only  ground  assigned- for  holding 
the  so-called  Income  bond  void  is  the 
speculative  character  of  the  invest- 
ment therein.  This  affects  only  the 
obligee  in  the  bond.  It  is  not  specu- 
lative, but  quite  certain  as  regards 
the  obligor  insurance  company.  The 
transaction  amounts  to  this:  The  In- 
surance company,  instead  of  waiting  for 
profits  to  accumulate  and  using  these 
profits  to  promote  and  advance  its  in- 
surance business,  makes  a contract 
whereby  these  anticipated  profits  are 
sold  as  above  indicated,  and  thereby 
money  is  at  once  and -in  the  early  years 
of  the  insurance  company  available  with 
which  to  advance  its  insurance  business 
the  purchaser  of  the  bond  taking  his 
chances  of  reimbursement  out  of  profits 
created  or  aided  by  his  own  money,  and 
the  insurance  company  assuming  no  other 
obligation  than  that  of  setting  apart 
annually  for  a limited  period  from  the 
annuel  premiums  collected  for  life  in- 
surance §1  for  each  $1,000  of  life  in- 
surance outstanding  and  in  force. 

HA  contract  is  not  to  be  condemned  merely 
because  it  is  Ingenious  (Govier  v.  Brechler, 
159  Lis.  157,  161,  149  N.  W.  740),  nor 
unless  It  contravenes  some  rule  of  posi- 
tive law  or  conflicts  with  public  policy. 
Sheppard  v.  Pabst,  149  his,  34,  45,  135 
N.  L.  158.  All  stock  corporations,  when 
not  expressly  or  by  implication  forbidden 
to  do  so,  have  general  power  to  make  contracts 
furthering  the  objects  of  their  creation. 

This  authority  exists  by  necessary  infer- 
ence from  the  general  powers  conferred 
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on  the  corporation  to  do  business. 

Blunt  v.  talker,  11  V. is.  334,  78 
Am.  Dec.  709}  Clark  v.  Farrington, 

11  FIs.  306;  V. interfield  v.  Cream 
City  Brg.  Co.,  96  Vvis.  239, i 71  H.  Yl» 

101}  Lastman  v.  Parkinson,  133  Wls. 

375,  113  H.  W.  649,  13  L.  R.  A. 

(N.  0.)  921. 

"De  discover  nothing  in  the  contract 
here  in  question  contravening  any 
statute  conflicting  v/ith  the  objects 
or  purposes  of  the  corporation  or 
offending  against  public  policy,  and 
| therefore  the  bond  must  be  held  to  be 
{ valid." 

AS  we  have  already  stated,  there  is  no  statute 
which  forbids  either  expressly  or  by  implication  the 
making  of  such  a contract  on  the  participating  basis  by 
a stock  casualty  company.  Such  a contract  would  not 
contravene  any  statute  conflicting  with  the  objects  or 
purposes  of  the  corporation,  and  surely  public  policy 
would  not  be  offended  by  a stock  company  giving  back  a 
part  of  its  excess  earnings  to  its  contract  holders. 

Stock  casualty  companies  are  given  broad  powers 
to  issue  insurance  contracts,  and  "when  not  expressly  or 
by  Implication  forbidden  to  do  so,  have  the  general  power 
to  make  contracts  furthering  the  objects  of  their  creation. 
The  Jacobs  case  above  held  that  no  specific  statutory 
authority  or''  specific  powers  given  by  the  articles  of 
incorporation  were  necessary  to  permit  the  issuance  of 
contracts,  the  broad  power  of  which  the  company  had,  unless 
the  specific  matter  was  specially  forbidden  by  la w,  and, 
therefore,  not  included  in  the  broad  general  powers# 

The  case  of  General  Insurance  Company  v.  barle, 

65  Fac.  (2d)  1414}  decided  by  the  Supreme  Court  of  Oregon 
on  March  16,  1937;  is  largely  in  point.  In  that  case,  the 
plaintiff  was  a stock  company  domiciled  In  the  State  of 
Washington,  and  sought  to  compel  the  Insurance  Commissioner 
of  Oregon  to  permit  It  to  write  participating  policies  In 
the  Ftate  of  Oregon.  The  plaintiff  was  authorized  by  Its 
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charter  to  write  participating  policies  in  the  State  of 
Washington,  but  no  such  authority  v/as  given  by  statute 
in  Oregon,  and,  conversely,  no  statute  in  Oregon 
specifically  prohibited  such  a practice  by  stock  companie 
The  court  said,  1*  c«  1416: 


"The  two  main  contentions  urged  in 
support  of  the  commissioner * s ruling 
are  substantially  as  follows:  (1) 

That  a policy  containing  this  provi- 
sion fails  to  specify  on  its  face,  as 
required  by  section  46-141,  Oregon 
Code  1930,  the  amount  of  the  premium 
to  be  paid  thereon,  since  the  amount 
which  will  ultimately  be  distributed 
to  the  holder  is  an  Indefinite  sum 
which  cannot  be  determined  until  the 
expiration  of  the  policy  period;  and 
(2)  that  the  payment  by  the  insurer 
to  the  insured,  under  a participating 
policy,  of  any  part  of  the  premium 
stated  in  the  policy,  is  unlawful  under 
subdivision  7 of  section  46-107,  Oregon 
Code  1930,  when  made  by  a stock  company. 

"Lection  46-141,  in  part,  provides: 

’Every  insurance  policy  issued  in  this 
state  shall  hear  on  its  face  a true 
" statement  t>f  the  premium  paid  or  to  be 
paid  and  no  insurance  company  * * * 
shall  * # # offer,  promise,  * * or 

pay  directly  or  indirectly,  any  rebate 
of,  or  part  of,  the  premium  payable  on 
the  policy,  * # # or  any  other  valuable 
consideration  or  inducement  # * * for 
insurance,  on  any  risk  # * * which  is 
not  specified  in  the  policy  of  insurance; 
nor  shall  any  company  ■*  * * offer,  promise, 
give,  sell  or  purchase  any  * ■»  # property, 
or  any  dividends  » * * or  other  thing  of 
value  whatsoever,  as  inducement  to  insu- 
rance # * which  is  not  specified  in 
the  policy . ' 
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"In  the  nature  of  things,  no  Insurance 
company  writing  a participating  policy 
can  tell  in  advance  what  losses  it  may 
sustain  during  any  policy  period,  nor 
what  amount  of  earnings  it  will  have  on 
hand  for  distribution  to  its  policyhold- 
ers at  the  expiration  of  such  period. 

It  therefore  is  impossible  for  it  to 
specify  on  the  face  of  the  policy  the 
exact  amount  which  will  be  distributed 
to  the  holder  upon  the  termination  of 
the  policy.  Like  all  other  insurance 
companies,  the  plaintiff  was  required 
to  file  its  schedule  of  rates  in  the 
office  of  the  insurance  commissioner 
and,  in  writing  its  policies,  was  com- 
pelled to  exact  from  its  policyholders 
payment  of  the  rate  stated  in  the  sche- 
dule filed  with  the  commissioner.  The 
amount  thus  to  be  paid  was  a definite 
and  fixed  amount  and  was  stated  on  the 
face  of  the  policy  itself.  This  we 
think  conformed  to  the  provisions  of 
section  46-141,  Oregon  Cod$  1930,  which 
requires  that  every  insurance  policy 
shall  bear  on  its  face  a true  statement 
of  the  premium  paid  or  to  be  paid,  and 
that  no  rebate  or  other  consideration 
for  insurance  shall  be  promised  or  paid 


unless  specified  in  the 
ever  sum  would  later  be 
polTcyholder  under  this 
clause  vms  of  benefit  to 
and  in  the  public  intere 
nothing  wrong  or  immoral 
execution  of  such  a cont 
f orbl'dtien  by  some  other 
tract  was  lawful  and  in 
the  public. 


policy,  that- 
repaid  to  the 
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in  the  making  or 
ract  ana,  unless 
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the  interests  of 


"It  is  contended  that,  under  the  proviso 
contained  in  subdivision  7 of  section 
46-107  Oregon  Code  1930,  stock  companies 
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arc  prohibited  from  returning  to  their 
policyholders  any  part  of  tlielr  unab- 
sorbed premiums*  That  subdivision  di- 
rects that  every  insurance  company,  ex- 
cepting a marine  insurance  company,  be- 
fore receiving  a license  or  a renewal 
of  a license  to  transact  insurance 
business,  shall  file  its  rating  sche- 
dules and  policy  forms  in  the  office 
of  the  insurance  commissioner,  and  shall 
observe  its  rating  schedules  and  not 
deviate  therefrom  until  amended  or  cor- 
rected rating  schedules  have  been  filed 
and.  In  its  application  of  rates  between 
risks  of  essentially  the  same  hazard, 
shall  make  no  discrimination.  Following 
these  provisions  is  a proviso  reading  as 
follows:  ' w * •*  provided,  that  nothing 

herein  contained  shall  prevent  any  mutual 
insurance  company  or  any  inter insurance 
or  reciprocal  insurance  exchange  from 
making  return  of  unabsorbed  premiums  to 
members  at  the  end  of  the  policy  period.’ 

"To  this  proviso  we  are  astced  to  apply 
the  rule  that  the  expression  of  one 
thing  is  the  exclusion  of  another.  One 
of  the  offices  of  a proviso  is  to  exclude 
some  possible  ground  of  misinterpretation 
of  it,  and. this,  we  think,  was  the  purpose 
sought  to  be  accomplished  by  this  proviso, 
for  it  could  answer  no  other  purpose  so 
far  as  the  return  to  its  members  of  its 
unabsorbed  premiums  by  a mutual  company  or 
Interinsurers  or  reciprocal  insurance  ex- 
changes are  concerned.  Their  common- lew 
right  to  distribute  among  their  own  mem- 
bers their  surplus  profits  exists  indepen- 
dent of  statute,  and  this  proviso  merely 
confirms  that  right  and  places  It  beyond 
dispute.  Moreover,  if  the  interpretation 
sought  to  be  given  to  section  46-141  could 
be  upheld  as  to  a stock  company,  it  must 
be  upheld  as  to  a mutual  company  writing 
participating  policies,  for  it  applies  to 
all  insurance  companies,  whether  stock  or 
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mutual  companies,  and  the  failure  to 
specify  on  the  face  of  the  policy  the 
exact  amount  to  be  returned  to  the 
policyholder  would  be  as  fatal  in  one 
case  as  in  the  other  and  would  be  as 
much  a bar  to  a mutual  company  as  to 
a stock  company. 

"In  construing  statutes  containing  the 
same  terms  as  are  written  into  our  stat- 
ute, the  Supreme  Court  of  the  state  of 
Ohio,  in  State  ex  rel,  v.  Conn.,  110 
Ohio  St,  404,  144  N . E.  130,  overruled 
both  the  objections  urged  here  and,  in 
doing  so,  we  think  clearly  interpreted 
these  particular  provisions^ 

"The  further  contention  that,  in  permit- 
ting the  plaintiff  to  issue  participating 
policies,  it  might  cause  a rate  war,  Is 
answered  by  the  fact  that  these  policies 
have  been  in  force  for  the  last  thirteen 

and  nate  war  has  ensued."  t Italics 


As  stated  in  the  Oregon  case,  a participating 
contract  is  of  "benefit  to  the  policyholder  and  In  the 
public  interest."  Further,  that  "There  Is  nothing  wrong 
or  Immoral  In  the  making  or  execution  of  such  a contract 
and,  unless  forbidden' by  some  other  statute,  the  contract 
was  lawful  and  In  the  interests  of  the  public." 

This,  therefore,  brings  us  to  a consideration  of 
the  clause  In  said  Section  5796,  which  provides  that  "it 
shall  not  be  lawful  for  any  corporation  so  formed  to  do 
business  on  any  other  plan  than  that  upon  which  it  is 
organized  * * •is-j"  This  clause  is  very  broad  and  indefinite. 
It  does  not  describe  what  is  meant  by  the  mutual  plan  or 
what  Is  meant  by  the  stock  plan  of  insurance'*  It  certainly 
does  not  say  that  a stock  company  cannot  write  a participat- 
ing policy  in  so  many  words*  It  also  does  not  say  that 
companies  doing  business  on  the  mutual  plan  can  write  a 
nonassessable  policy  despite  the  fact  that  it  has  no 
capital  stock  fund  to  protect  the  policyholders,  although 
we  are  Informed  that  most  mutual  companies  do  write  non- 
assessable policies*  The  principal  question  is  then,  what 
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is  the  mutual  plan  and  what  is  the  stock  plan? 

Mutual  companies  are  described  in  Cooley's  Briefs 
on  Insurance,  Second  Edition,  Volume  1,  page  67,  as 

follows  : 


"Mutual  companies  ordinarily  possess  no 
capital  stock,  but  are  made  up. of  all 
the  policy  holders  v/ho  take  the  place 
of  the  stockholders  in  an  oi'dinary  cor- 
poration, and  act  through  agencies  se- 
lected by  themselves.  The  capital  of 
such  organizations  usually  consists  of 
either  cash  or  assessable  premium  notes, 
or  both,  contributed  by  the  members  to 
the  common  fund  out  of  which  each  Is 
entitled  to  indemnity  In  case  of  loss." 


Mutual  companies  are  described  In  36  Corpus  Juris, 
1018,  as  follows: 

"Mutual  Insurance  is  that  system  of  in- 
surance by  which  the  members  of  the  as- 
sociation or  company  mutually  insure 
each  other.  It  is  that  form  of  insu- 
rance in  which  each  person  insured  be- 
comes a member  of  the  company,  and  mem- 
bers reciprocally  engage  to  indemnify 
each  other  against  losses,  any  loss  be- 
ing met  by  an  assessment  laid  on  all 
members.  * # * If  policies  are  issued 
to  persons  who  are  not  members  of  the 
association,  it  is  not  mutual  Insurance . " 


Again,  in  32  Corpus  Juris,  1020,  vie  find  the 
following : 


"There  is  an  essential  difference  be- 
tween stock  and  mutual  insurance  com- 
panies. A stock  insurance  company  is 
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a corporation  with  a capital  stock 
organized  for  the  profit  of  its  stock- 
holders, who  need  not  he  policyholders* 
-Ur  -a  # The  disetinction  between  joint- 
stock  insurance  companies  and  mutual 
companies  is  that  the  former  have  a 
subscribed  capital  while  the  latter 
do  not  have  such  a capital  but  depend 
on  their  premiums,  A mutual  company 
is  somewhat  of  the  nature  of  a part- 
nership; insured  becomes  a member  of 
the  corporation  by  virtue  of  his  policy, 
is  entitled  to  a share  of  the  profits, 
and  is  responsible  for  the  losses  to 
the  extent  of  his  premium  paid  or 
agreed  to  be  paid," 


As  to  stock  companies,  we  find  the  following  in 
Cooley’s  Briefs  on  Insurance,  becond  edition.  Volume  1, 
page  66: 


"A  stock  company  is  one  whjLch  possesses 
a fixed  amount  of  capital  stock  owned 
by  shareholders,  who  constitute  the  cor- 
poration, and  act  through  officers  se- 
lected by  them.  These  companies  are  in 
their  organization  and  internal  govern- 
ment controlled  by  the  rules  of  law 
governing  corporations  generally,  so 
far  as  they  are  applicable,  and  also  by 
special  rules  applicable  only  to  insu- 
rance companies.  The  shareholders  in 
an  insurance  company  have,  in  general, 
the  same  rights  as  the  shareholders  in 
any  other  corporation  (Commercial  Fire 
Ins,  Co# ,v.  Board  of  Revenue,  99  Ala.  1, 
14  South * 490,  42  Am.  St.  Sep.  17),  and 
the  officers  are  generally  invested  with 
the  powers  usually  appertaining  to  co- 
porate  officers.’' 


From  32  Corpus  Juris,  1005,  we  quote  as  follows: 
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"A  stock  Insurance  company  is  a cor- 
poration having  a capital  divided  into 
shares,  which  is  liable  for  the  com- 
pany’s losses  and  expenses,  and  which 
is  contributed  by  the  stockholders  who 
take  the  profits  of  the  business.  As 
distinguished  from  a mutual  insurance 
company,  it  is  a proprietary  compainy 
established  ana  carried  on  solely  for 
the  purpose  of  providing  profits  to 
its  stockholders  by  the  insurance  of 
others.  Although  many  proprietary  com- 
panies carrying  on  ordinary  life  insu- 
rance business  combine  the  mutual  ele- 
ment with  the  proprietary , and  divide 
their  profits,  apportioning  a limited 
percentage  to  the  stockholders  as  divi- 
dends on  their  shares  and  the  balance 
of  the  policyholders,  this  practice 
does  not  transform  the  company  into  a 
raut  ual  c ompany . ” 


The  mutual  plan  of  Insurance,  therefore,  seems 
to  be  principally  the  lack  of  a capital  stock  fund,  and, 
further,  that  the  control  of  the  company  is  exercised  by 
the  policyholders,  each  of  whom  must  be  a member  of  the 
company.  The  stockholders  of  a mutual  company  consist 
entirely  of  its  members,  all  of  whom  are  policyholders, 
and  the  members  retain  entire  control  of  the  company  and 
elect  the  officers  and  director.  In  a stock  company,  the 
policyholders  have  no  control  whatsoever  In  the  management 
of  the  company,  and  this  power  Is  vested  entirely  In  the 
owners  of  the  capital  stock  who  need  not  be  policyholders. 
Policyholders  are  not  stockholders  in  a stock  company  and 
have  no  voice  In  the  management  of  its  affairs  unless  they 
might  otherwise  have  acquired  a share  or  shares  of  stock. 
Therefore,  the  control  and  management  of  the  company,  and 
the  fact  that  each  policyholder  Is  a member  of  the  company 
and  is  also  insured,  as  well  as  an  insurer,  seems  to  be 
the  distinguishing  feature. 

It  cannot  be  said. that  the  Issuing  of  a participat- 
ing contract  by  a stock  company  changes  its  character  to 
that  of  a mutual.  As  stated  in  32  Corpus  Juris  1005, 
quoted  above,  "this  practice  does  not  transform  the 
company  into  a mutual  company." 
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The  1936  opinion  of  this  office,  end  the  concur- 
ring 1939  opinion,  proceeded  on  the  theory  that  the 
issuing  of  a participating  policy  was  the  one  and  principal 
distinguishing  feature  between  the  mutual  plan  and  the 
stock  plan  of  insurance.  V;e  do  not  believe  this  to  be 
true , 


The  several  cases  on  the  subject,  and  also  the 
textbooks  on  insurance,  generally  say  that  the  stockholders 
of  the  stock  company  ’’take  the  profits  of  the  business,” 
or  are  ”entitled"  to  receive  the  profits.  In  a stock  company 
the  stockholders  undoubtedly  are  ’’entitled”  to  the  profits 
in  the  first  instance,  and  no  such  company  could  be  forced 
to  divide  the  profits  with  its  contract  holders.  However, 
being  "entitled”  to  take  the  profits,  and  being  forced  to 
take  and  retain  the  same,  appear  to  be  two  different  things. 
Vs1©  do  not  believe  the  Legislature  ever  had  in  mind  the 
thought  that  the  stockholders  of  a stock  company  should  be 
forced,  even  against  their  will,  to  not  only  accept  but  also 
at  all  times  to  retain  and  personally  keep  each  and  every 
profit  the  company  might  make.  Surely,  if  the  Legislature 
had  meant  to  say  that,  it  would  have  used  direct,  clear  and 
positive  language  to  have  accomplished  that  purpose. 

It  would  follow,  therefore,  that,  if  any  stock 
casualty  company,  organized  or  licensed  under  Article 
VI  of  Chapter  37,  desires  to  return  a part  of  its 
earnings  to  the  policyholders,  it  is  not  prohibited  from 
so  doing.  In  the  absence  of  a specific  statutory  prohi- 
bition, the  stockholders  of  a stock  company  are  at  liberty 
to  give  away  to  their  contract  holders  as  much  of  the  profits 
as  they  might  desire,  and  any  such  practice  would  not  contra- 
vene any  provisions  of  the  Missouri  statutes  nor  public 
policy.  It  would  be  to  the  interest  of  the  public  to  permit 
a participation,  and  of  benefit  to  the  policyholder. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  department 
that  there  is  nothing  contained  in  Article  VI,  Chapter 
37,  R.  S.  Mo.  1929,  which  either  directly  or  Indirectly 
prohibits  the  issuance  of  participating  policies  of 
insurance  by  stock  casualty  companies,  and  that  any  such 


Hon.  Ray  B.  Lucas 


- 14  - 


January  23,  1941 


participating  clause  would  be  of  benefit  to  the  policyholders 
and  in  the  public  interest.  Further,  that  there  is  nothing 
wrong  or  immoral  in  the  making  of  such  a contract  whereby 
policyholders  will  be  permitted  to  share  in  the  profits  of 
stock  casualty  companies. 


Respectfully  submitted. 


CQVELL  R . Hi.'  . ITT 

Assistant  Attorney  General 


APPROVED ! 


ROY  McKI'Jl 'f'RI  CK 
Attorney  General 

CRH: VC 


INSURANCE : 


Approval  of  increase  of  capital  stock  and.  amendments 
to  articles  of  incorporation  of  Employers  Reinsurance 
Corporation. 


January  29,  1941 


Honorable  Ray  B.  Lucas 
Superintendent  of  Insurance 
State  of  Missouri 
Jefferson  City,  Missouri 


Attention;  Mr.  Wm.  G.  Chorn 


Dear  Sir; 


Ue  are  in  receipt  of  your  letter  of  January  29 
in  which  you  request  the  opinion  of  this  Department  as  to 
the  form  and  sufficiency  of  the  papers  submitted  in  con- 
nection with  the  increase  of  capital  stock  and  amendments 
to  the  articles  of  incorporation  of  the  Employers  Reinsurance 
Corporation, 

We  have  examined  the  certified  copied  of  the  papers 
submitted  in  connection  wi th  the  Increase  of  the  capital 
stock  of  said  company  and  the  amendments  to  the  articles  of 
incorporation  ana  are  of  the  opinion  that  same  are  in  con- 
formance with  the  Insurance  laws  of  the  State  of  Missouri 
and  not  inconsistent  with  the  Constitution  and  laws  of  the 
State  of  Missouri  and  of  the  United  States. 


yA 


Respectfully  submitted. 


APPROVED: 


MAX  WAS GERMAN 

Assistant  Attorney-General 


COVELL  II.  HEWITT 
(Acting)  Attorney-General 


MW;  EG 


INSURANCE:  Proceedings  to  increase  capital  stock  of 

the  Business:  Men’s  Assurance  Company  of 
America  invalid. 


February  7, 


1941. 


Honorable  Ray  B.  Lucas,  Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 


Attention:  Mr.  William  G.  Chorn 


Dear  Sir; 


We  are  in  receipt  of  your  letter  of  January  28th. 
wherein  you  state  as  follows: 


MWe  are  enclosing  herewith  certified 
copies  of  the  proceedings  of  a meet- 
ing of  the  Board  of  Directors  and  of 
the  regular  meeting  of  the  stock- 
holders of  the  Business  Men’s 
Assurance  Company  of  America,*  both 
held  on  January  23,  1941.  Both  of 
the  aforesaid  proceedings,  by 
resolution,  authorized  the  amendment 
of  the  Company's  Articles  of 
Association  or  Charter  to  provide 
that  the  capital  stock  of  the 
Company  shall  be  §1,000,000,00 
divided  into  10,000  shares  of  a 
par  value  of  §100.00  each;  and 
•further  authorized  a stock  dividend 
of  100$  upon  the  capital  stock  of 
§500,000.00  now  outstanding  to  be 
charged  against  the  Company's  sur- 
plus . 

"We  respectfully  request  your  opinion 
as  to  whether  or  not  the  action  taken 
at  said  meetings,  increasing  the 
capital  stock  of  the  Company  from 
§500,000.00  to  §1,000,000.00  by  means 
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of  a lOOjo  stock  dividend  paid  for 
out  of  surplus,  was  a proper  and  valid 
action  and  not  In  violation  of  the 
constitution  or  laws  of  the  S'tate  of 
Missouri  or  of  the  United  States* 

”Please  return  the  original  copies  of 
the  aforesaid  proceedings  for  our 
files  and  keep  the  carbons  for  your 
own  record,” 


Section  5915  R*  S.  Mo.  1929  is  a general  section, 
under  our  statutes,  relating  to  the  increase  and  reduction 
of  stock  of  insurance  companies  incorporated  under  the 
laws  of  this  state: 


”Any  insurance  company  incorporated 
under  the  lav/s  of  this  state  may 
increase  or  reduce  its  capital  stock 
for  the  purposes,  in  the  manner  and 
to  the  extent  prescribed  by  law.  Pro- 
vided, the  board  of  directors  of  any 
company  desiring  so  to  increase,  or 
reduce  its  stock  shall  file  with  the 
superintendent  of  the  insurance  depart- 
ment a certified  copy  of  the  proceedings, 
both  of  the  stockholders’  and  directors' 
meetings,  at  which  it  was  determined  to 
increase  or  reduce  such  stock,  and  upon 
being  satisfied  that  the  law  has  been 
fully  complied  with,  that  the  proceedings 
were  regular,  that  the  condition  and 
assets  of  the  company  justify  the 
increase  or  reduction,  and  that  the 
same  will  not  be  prejudicial  to  the 
interests  of  the  policyholders,  the 
superintendent  shall  issue  a certifi- 
cate authorizing  said  increase  or 
reduction,  and  showing  that  the  stock 
of  said  company  has  been  increased  or 
reduced,  the  amount  to  which  it  is 
increased  or  reduced,  the  par  value 
of  the  shares}  and  such  certificate 
shall  be  filed  and  recorded  as  in  this 


Hon,  Ray  B,  Lucas 


-3 


February  7,  1941, 


chapter  Is  provided  for  filing  and 
recording  the  certificates  of  in- 
corporation; and  thereafter  such  com- 
pany shall,  with  such  increased  or  re- 
duced capital,  be  subject  to  the  same 
liabilities  that  it  possessed  or  was 
subject  to  at  the  time  of  the  increase 
or  reduction  of  its  capital;  and  the 
charter  or  certificate  of  incorporation 
of  such  company  shall  be  deemed  to  be 
amended  in  respect  to  the  amount  of 
capital  and  the  par  value  and  number 
of  shares,  so  as  to  conform  to  such 
increase  or  reduction," 


Section  4546  and  4547  R,  3,  Mo,  1929  provide  how 
the  capital  stock  of  any  corporation  may  be  increased 
respectively,  as  follows: 


’’The  stock  or  bonds  of  a corporation 
shall  be  issued  only  for  money  paid, 
labor  done  or  money  or  property 
actually  received.  Any  corporation 
may  increase  its  capital  stock  or  its 
bonded  indebtedness  with  the  consent 
of  the  persons  holding  the  larger 
amount  in  value  of  the  stock,  which 
consent  to  such  increase  shall  be 
obtained  at  a meeting  of  the  share- 
. holders,  called  for  that  purpose,  and 
of  which  meeting  sixty  days1  public  notice 
of  the  time,,  place  and  general  purpose 
of  such  meeting  shall  be  given  by 
advertisement  in  a daily  or  weekly 
newspaper  published  in  the  town  or 
city  where  the  principal  offices  of 
the  company  issuing  such  stocks  or 
bonds  maybe  located.  All  fictitious 
issues  or  increases  of  stock  or  of 
bonds  of  any  corporation  shall  be 
void,” 


’'The  notice  required  by  the  preceding 
section  shall  be  published  at  least 
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once  a week  in  some  newspaper  in  the 
town,  city  or  county  in  which  said  cor- 
poration is  located,  the  first  inser- 
tion to  be  not  less  than  sixty  days, 
the  last  to  be  not  less  than  one  nor 
more  than  six  day 3,  previous  to  the 
day  on  which  such  meeting  shall  be 
held;  but  if  there  be  no  newspaper 
published  therein,  then  in  some  news- 
paper published  in  the  next  nearest 
county,  and  by  posting  up  a printed 
handbill  in  the  office  of  said  com- 
pany* " 


In  the  case  of  Johnson  vs.  Kruckemeyer,  224  Mo.  App. 
351,  29  S.  W.  (2nd)  730,  1.  c,  737,  the  court  states  the 
following  rule  of  statutory  constructions 


" As  we  read  them,  the  two 

sections  are  not  contradictory,  and, 
in  so  far  as  they  deal  with  different 
features  of  the  same  general  subject- 
matter,  It  is  our  duty  to  read  them 
together,  and  to  harmonize  them  if 
possible.  Betz  v.  Columbia  Telephone 
Co.  (Mo.  App.)  24  S.  W.  (2d)  224} 
Sleyster  v.  Eugene  Donzelot  oc  Son 
(Mo.  App.)  25  S.  W,  (2d)  147." 


All  of  the  above  sections  relate  to  the  same  subject 
matter  and  when  read  together  are  in  complete  harmony* 

In  the  case  of  State  ex  rel*  vs.  Cook,  178  Mo.  189, 
the  court,  in  passing  upon  the  question  of  whether  it  was 
necessary  to  go  through  the  form  of  giving  the  sixty  days 
notice,  said* 


M # so  the  rule  will  be  here 
announced,  upon  authority  of  the 
Rlesterer  case  without  further 
repetition  of  the  reasons  upon 
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which  It  had  been  predicated,  that 
corporations  in  this  State  have  by 
the  unanimous  concurrence  of  all  the 
stockholders  thereof,  in  meeting 
assembled,  the  right  to  increase 
their  capital  stock,  or  bonded 
indebtedness,  without  the  necessity 
of  going  through  the  form  of  giving 
the  sixty  days  * public  notice  of  the 
time  and  place  of  such  meeting,  as 
the  Constitution  and  statute  designate, 
when  all  the  stockholders  express  a 
waiver  of  such  requirements.  Such 
notice  could  have  served  no  useful 
purpose  whatever,  under  the  faots 
as  they  are  made  to  appear  in  this 
particular,  where  all  stockholders 
of  relator  company  were  present  and 
parti'cipat'ecl ' In  the  meeting  called. 

"-i-t  is  our  opinion  that  the  sixty  days’ 
notice  does  not  apply  to  conditions 
like  the  present,  and  that  the 
construction  of  a constitutional  or 
statutory  provision  should  never  be 
adopted  which  results  In  the  require- 
ment of  useless  and  absurd  acts, 
except  where  Its  terras  are  positive 
and  unavoidable.  w «•  #" 


There  is  no  statement  in  the  enclosed  certified 
copies  of  the  proceedings  that  all  the  stockholders  were 
present  at  the  meeting  so  as  to  waive  the  sixty  days’ 
notice  requirement.  The  statement  that  ’’notice'1  was 
given  Is  insuff iclent.  Furthermore,  there  Is  no  showing, 
that  the  stockholders  In  attendance  represented  "the 
parsons  holding  the  larger  amount  in  value  of  the  stock." 


Conclusion 

From  the  foregoing,  we  are  of  the  opinion  that  the 
proceedings  taken  by  the  Business  Men’s  Assurance  Company 
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of  America  to  Increase  its  capital  stock  were  not  in 
compliance  with  the  laws  of  our  State  and,  therefore, 
invalid. 


Respectfully  submitted. 


MX  WAS  SERBIAN 

Assistant  Attorney  General 


APPROVED! 


COVELL  R.  HEWITT 
(Acting)  Attorney-General 


MW*  LB 


INSURANCE: 


Approval  of /papers  as  to  form  and  sufficiency 
submitted  in  connection  with  increase  of 
capital  stock  of  Postal  Life -and  .Casualty 
Company  under  Article  II,  Chapter' 37  R.  S.  Mo, 
1929. 


February  11,  1941, 


V 


Honorable  Ray  B.  Lucas,  Superintendent 
Insurance  Department 
Jefferson  City,  Missouri 


Attention:  Mr,  William  G>  Chom. 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
January  30th,  in  which  you  request  the  opinion  of  this 
department  as  to  the  form  and  sufficiency  of  the  papers 
submitted  in  connection  with  the  increase  of  capital 
stock  of  the  Postal  Life  and  Casualty  Cpmpany,  a 
corporation  organized  under  the  provisions  of  Article 
II,  Chapter  37  R.  3.  Mo . 1929. 


Vie  have  examined  the  papers  submitted  in  connection 
with  the  increase  of  the  capital  stock  of  the  above 
company  from  $1.00,000,00*  to  $200,000,00  by  means  of  100$ 
stock  dividend  paid  for  out  of  surplus  and,  are  of  the 
opinion  that  same  is  a proper  and  valid. action  and  not 
in  violation  of  the  Constitution  and  Laws  of  the  State 
of  Missouri  or  of  the  United  States, 


Respectfully  submitted, 


MAX  WAS3ERMAN 

Assistant  Attorney  General 


APPROVED: 


COVELL  R,  IILWITT 
(Acting)  Attorney  General 


MW:  LB 
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INSURANCE  s Approval  of  increase  of  capital  otock  and  amend- 
ments to  articles  of  incorporation  of  Kansas  City 
Casualty  Company  of  Kansas  City,  Missouri. 


March  .11,  1941 


Honorable  Ray  B.  Lucas 
Superintendent  of  Insurance 
State  of  Missouri 
Jefferson  City,  Missouri 


FILED 


Attention:  Mr,  Van,  G.  Chorn 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  March  11, 
in  uhich  you  request  the  opinion  of  this  Department 
as  to  the  form  and  sufficiency  of  the  papers  sub- 
mitted in  connection  with  the  increase  of  capital 
stocm  and  amendments  to  the  articles  of  incorpora- 
tion of  the  Kansas  City  Casualty  Company  of  Kansas 
City,  Missouri, 

'lie  have  examined  the  certified  copies  of  the 
papers  submitted  in  connoction  with  the  increase  of 
capital  stock  of  said  company  and  the  amendments  to  the 
articles  of  Incorporation  and  are  of  the  opinion  that 
same  are  in  conformance  with  the  insurance  laws  of  the 
State  of  Missouri  and  not  Inconsistent  with  the  Consti- 
tution and  laws  of  the  State  of  Missouri  and  of  the 
United  States, 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney-General 


APPROVED : 


Vane  c~.  tkurlo 

(Acting)  Attorney -General 


MW  j EG 


INSURANCE:  Approval  of  articles'  of  association  of  Commercial 
Bankers  Mutual  Casualty  Company. 


March  18,  1941 


Honorable  Ray  B,  Lucas 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 


Dear  Sir: 


Attention:  Mr.  William  G.  Chorn 


We  have  received  your  letter  of  March  18th,  1941, 
in  which  you  enclosed  declaration  of  intention  to  form  an 
Insurance  company  under  article  7,  chapter  37,  R.  S,  Mis- 
souri 1939,  said  declaration  comprising  the  articles  of 
association  of  the  Commercial  Bankers  Mutual  Casualty 
Company  of  Kansas  City,  Missouri,  together  with  the  af- 
fidavit of  proof  of  publication. 

* 

We  have  examined  the  above  mentioned  declaration, 
articles  of  association  and  affidavit  of  publication  and 
find  the  same  to  be  In  accordance  with  the  provisions  of 
article  7,  chapter  37,  R,  S,  Missouri  1939,  and  not  In- 
consistent with  the  Constitution  and  laws  of  the  State  of 
Missouri  and  of  the  United  States, 

Respectfully  submitted 


MAX  WASSERMAN 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO  ’ 
(Acting)  Attorney  General 


MW  * DA 


/ 

/ 


INSURANCE:  Approval  of  Articles  of  Association  of 
Mutual  Savings  Life  Insurance  Company. 


Larch  21,  1D41 


honorable  Hay  3.  Lucas 
Superintendent  of  Insiirance 
Jefferson  City,  Missouri 


Attention:  Mr.  William  G.  Chom. 


FILED 


Dear  Sir: 


We  have  received  your  letter  of  March  loth,  1941, 
in  which  you  enclose  declaration  of  intention  to  form  an 
insurance  company  under  Article  2,  Chapter  37,  R.  S.  Mo. 
1939,  said  declaration  comprising  the  Articles  of  Associa- 
tion of  the  Mutual  Savings  Life  Insurance  Company  of  St. 
Louis,  Missouri,  together  with  the  affidavit  of  proof  of 
publication. 

We  have  examined  the  above  mentioned  declaration. 
Articles  of  Association  and  affidavit  of  publication,  and 
find  the  same  to  be  in  accordance  with  the  provisions  of 
Article  2,  Chapter  37,  R.  S.  Mo.  1939,  and  not  inconsistent 
with  the  Constitution  and  laws  of  the  State  of  Missouri  and 
of  the  United  States, 

Respectfully  submitted. 


MAX  WASSSRMAM 

Assistant  Attorney-General 


APPROVED: 


VANE  C . TLURLo 

(Acting)  Attorney-General 


MW:  CP 


, \ 

insurance/ 


Approval  to  amendment  of  Articles  of  Incorporation 
'of  Cemmercial  Bankers  Mutual  Casualty  Company. 


1 

April  15,  1941. 


Honorable  Ray  B.  Lucas 
Superintendent,  Insurance  Department 
Jefferson  City,  Missouri 


Attention:  Mr.  William  G,  Chorn. 


Dear  Sir: 


We  are  In  receipt  of  your  letter  of  April  15th 
in  which  you  request  the  opinion  of  this  department  as 
to  the  form  and  sufficiency  of  the  amendment  to  Article 
7 of  the  Articles  of  Incorporation  of  the  Commercial 
Bankers  Mutual  Casualty  Company  organized  under  the  provi- 
sions of  Article  7,  Chapter  37,  R.  S.  Mo.  1939. 

We  have  examined  the  certified  copies  of  the 
amendment  to  Article  7 of  the  Articles  of  Incorporation 
of  said  company  and  are  of  the  opinion  that  same  are  In 
conformance  with  the  Insurance  laws  of  the  State  of 
Missouri,  and  not  Inconsistent  with  the  constitution 
and  laws  of  the  State  of  Missouri  and  of  the  United 
States, 


Respectfully  submitted. 


MAX  WAS3SRMAN 

Assistant  Attorney  General 

APPROVED: 


Vane  C.  tiiuPlq 

(Acting)  Attorney  General 


MW:  LB 


EOtiS: 


mil&im  & LOAN  ASSOCIATIONS; 


May  13,  1941 


Insiirance  both 

foreign  and  domestic,  are 
required  to  register  under  the 
provisions  of  Section  5085  of 
R.  S.  Mo.,  1939.  Building  & 

Loan  Associations  not  required 
to  comply  with  the  general  statute 
respecting  registration  of  cor- 
porations  . _ 


Hon.  Russell  Maloney 
Supervisor  of  Corporation  Registration 
Secretary  of  State* s Office 
Jefferson  City,  Missouri 

Dear  Siri 


€' 


This  will  acknowledge  your  letter  of  recent  date, 
requesting  an  opinion',  reading  in  part  as  follows t 


"The  purpose  of  this  inquiry  is  dir- 
ected to  the  following  questions* 

(1)  May  the  office  of  the  Secretary 
of  State  lawfully  require  and  demand 
that  insurance  companies  incorporated 
in  states  other  than  Missouri  and  whieh 
are  licensed  to  do  business  in  Missouri 
under  the  insurance  laws  of  this  state, 
file  in  his  said  office  the  registration 
provided  for  by  section  5085,  of  article 
1,  of  chapter  33,  and  require  the  pay- 
ment of  the  registration  fee  provided 
for  under  section  5089,  of  said  article 
and  chapter? 

(2)  In  the  event  that  such  foreign  in- 
surance corporations  are  not  required 
to  file  annual  registration  Tinder  the 
provisions  of  section  5085,  of  article  1, 
chapter  33,  is  it  the  duty  of  the  Secretary 
of  State  to  address  to  such  companies  the 
letter  required  by  section  8329  of  article 
3,  of  chapter  43,  and  enclose  the  form  of 
affidavit  set  out  in  said  section? 
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(3)  What  la  the  status  of  building  and 
loan  associations  organized  under  the 
building  and  loan  laws  of  Missouri  with 
respect  to  the  sections  and  articles  of 
the  Revised  Statutes  of  Missouri  1939, 
herein  before  mentioned?" 


Ifoe  section  of  the  statute  (Section  5085  of  R«  S* 
Mo*,  1939)  to  which  you  have  above  referred,  reads  as  fol«* 
lows* 


“Every  corporation  authorized  or  licensed, 
foreign  or  domestic,  to  do  business  in 
this  state,  other  than  corporations  exempted 
from  taxation  by  the  laws  of  this  state  and 
farmers  mutual  insurance  companies  and  mutual 
automobile  insurance  companies  organized  under 
article  15,  chapter  37,  R*  S*  1939,  shall 
annually,  on  or  before  the  first  day  of  July, 
register,  in  the  office  of  the  secretary  of 
state,  its  corporate  name  and  postoffice 
address*  giving  street  and  number,  or  building 
and  number,  or  both,  as  the  case  may  require; 
the  name  and  correct  postoffice  address  of 
its  officers  and  directors,  and  if  a foreign 
corporation,  its  principal  agent  in  Missouri*" 


You  will  particularly  notice  the  language  of  the  statute, 
reading  as  follows:  “Every  corporation  authorized  or  licensed* 
foreign  or  domestic,  to  do  business  in  this  state,  «■  * 
shall  annually,  on  or  before  the  first  day  of  July,  register, 
in  the  office  of  the  secretary  of  state"*  Apparently  by  this 
language,  the  legislature  Intended  that  all  corporations  were 
to  register  with  the  secretary  of  state,  excepting  those  which 
were  expressly  exempted*  From  this,  it  may  be  assumed  that, 
since  the  legislature  exempted,  “«•  «•  •»  corporations  exempted  from 
taxation  by  the  laws  of  this  state  and  farmers  mutual  insurance 
companies  and  mutual  automobile  insurance  companies  organized 
under  article  15,  chapter  37,  R*  S*  1939  «■  it  was  intended 

to  include  all  corporations  of  whatever  kind  and  character, 
whether  foreign  or  domestic*  The  language,  in  this  respect, 
is  clear  and  unambiglous,  and  therefore,  no  room  for  construction 
exists*  Cummins  v*  Kansas  City  Publie  Service  Co#  66  S*  VY* 

(2d)  920,  334  Mo*  672;  Keller  v*  State  Social  security  Com-* 
mission,  (Mo*  Appeal)  137  S*  W*  (2d)  989*  This  conclusion 
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Is  fortified  by  consideration  of  Section  5078  of  R*  S*  Mo* 
1939,  which  reada  as  follows* 


’’Sections  5072  to  5077,  inclusive,  do  not 
apply  to  insurance  companies,  and  are  not 
to  be  taken  or  construed  to  change  or  modi- 
fy the  laws  which  are  directly  applicable 
to  that'  character  of  corporations,  but 
apart  from  the  Insurance  laws,  all  laws  and 
parts  of  laws  Inconsistent  with  said  sections 
are  hereby  repealed#” 


While  the  above  section  of  the  statute  expressly  exempts 
foreign  insurance  companies  from  compliance  with  the  sections 
of  the  statutes  therein  mentioned,  nevertheless,  the  language 
of  that  statute  exempting  insurance  companies  is  not  to  be 
construed  so  as  to  exempt  foreign  insurance  companies  from 
registering  under  the  provisions  of  Section  5085,  supra*  That 
section  is  mandatory  in  its  terns*  This  is  evidenced  by  the 
use  of  the  word,  Hshall".  Usually,  the  use  of  the  word,  ’’shall” 
in  a statute  indicates  a mandate*  This  is  particularly  true 
when  results  shall  follow  in  the  event  of  failure  to  comply 
with  such  statute.  Ousley  v*  Powell  12  3*  W*  (2d)  102 5 State 
ex  rel.  Stevens  v.  Curdeman,  295  Mo.  566,  246  S.  W*  189 j State 
ex  inf.  McKit trick  v.  Wymore,  119  S.  W.  (2d)  941,  345  Mo.  98* 
Section  5091  of  R.  S.  Mo*,  1939>in  substance  and  effect,  pro- 
vides that  if  any  corporation  fails  to  comply  with  the  pro- 
visions of  Article  I,'  Chapter  33,  on  or  before  the  31st  day 
of  December  In  each  year,  the  corporate  rights  and  privileges 
of  such  corporation  shall  be  forfeited* 

It  therefore  follows,  from  what  has  been  said,  foreign 
insurance  companies  are  required  to  register  under  the  pro- 
visions of  the  statute  before  noticed,  and  pay  a fee  therefor 
as  provided  under  the  provisions  of  Section  5089  of  R.  S*  Mo. 
1939.  Moreover,  that  the  secretary  of  state  is  required  to 
comply  with  Section  8329  of  R*  S.  Ho.,  1939.  This  is  because 
Section  5086  of  R*  S.  Mo.,  1939  requires  a corporation  to 
make  an  affidavit  to  the  effect  that  no  part  of  the  corporation ’ 
business  or  interests  violates  the  laws  of  this  state,  relating 
to  pools,  trusts  and  combinations# 

With  respect  to  your  third  inquiry,  it  is  our  opinion 
that  Section  5085,  supra,  does  not  apply  to  building  and  loan 
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as  sedations  organized  under  the  building  and  loan  laws 
of  Missouri*  This  la  because  the  Supreme  Court  in  the 
case  State  ex  rel*  Wagner  v.  Farm  & Home  Savings  & Loan 
Ass’n  of  Missouri,  90  S*  W*  (2d)  93  held  that  building 
and  loan  laws  were  exclusive  for  the  regulation  of  such 
corporations*  The  court  saidi 


•’Building  and  loan  associations  are  quasi 
public  financial  institutions,  and  for  the 
protection  of  them  the  state  of  Missouri 
has  by  the  act  of  1931,  provided  special 
inquisitorial,  supervisory,  and  regulating 
laws  which  are  specific,  adequate,  complete 
and  therefore  exclusive.  # # «•##■«■  ” 


CONCLUSION 


In  view  of  the  above,  it  is  our  opinion  (1)  that 
foreign  corporations,  authorized  or  licensed  to  do  business 
In  this  state,  are  required  to  annually  register  on  or  be- 
fore the  first  day  of  July  in  the  Office  of  the  Secretary 
of  State*  Moreover,  that  (2)  it  is  the  duty  of  the  secre- 
tary of  state,  under  the  provisions  of  Section  5096  of  H* 

S*  Mo*,  1939  to  mail  registration  blanks  as  required  -under 
the  provisions  of  Article  1,  Chapter  33  of  R*  S.  Mo*,  1939 
and  Section  8329  of  R.  S*  Mo.,  1939* 

Building  and  Loan  Associations  are  not  required  to 
comply  with  Section  5085  of  R*  S*  Mo.,  1939* 


Respectfully  submitted 

APPROVED! 

RUSSELL  C.  STONE 

Assistant  Attorney  General 

vm  vrmm 

(Acting)  Attorney  General 


RCSiww 
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INSURANCE*  T owr  ^utuals  may  insure  automob:7’ n -s  of  members  but 
covt  .ge  specifically  limited,  t^  -ire,  1 .ghtning 
and  windstorm. 


Augus t 13,  1941 


A 


Honorable  nay  3.  Lucas 
up er in tendon t of  Insurance 
tate  of  Missouri 
Jefferson  City,  Missouri 


Dear  Mr.  Lucas: 


We  wish  to  acknowledge  your  request  for  an 
opinion  under  date  of  May  7,  1941,  wherein  you  state  as 
follows: 


"On  March  5,  1941,  Mr.  Max  Washerman, 
in  reply  to  a request  from  the  Insur- 
ance Department,  wrote  a letter  ex- 
pressing the  opinion  that  a town 
mutual  insurance  company,  as  provided  . 
by  Article  XVI,  Chapter  37,  R.  S.  Mo., 
1929,  could  not  legally  issue  policies 
of  insurance  against  hazards  other  than 
fire,  lightning  and  windstorm,  as 
specifically  authorized  by  Section 
6064,  R.  S.  Mo.,  1929.  Upon  receipt 
of  that  letter  instructions  were  issued 
by  me  to  Traders  Town  Mutual  Insurance 
Company  of  Kansas  City,  notifying  that 
Company  to  cease  the  writing  of  any 
insurances  except  insurance  against  the 
hazards  of  fire,  lightning  and  wind- 
storm. The  Company,  through  its  attor- 
neys, has  taken  trie  position  that  sub- 
sequently enacted  statutes,  a part  of 
the  general  insurance  laws  of  this  State, 
permit  It  to  write  other  coverages,  and 
in  support  of  this  contention  the  Company 
has  filed  a memorandum  brief  with  the 
request  that  such  brief  be  submitted  to 
your  office  for -consideration.  The  brief 
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is  transmitted  to  you  with  this 
letter,  with  the  request  that  same 
be  reviewed  and  your  official  opin- 
ion be  given,  as  to  whether  or  not 
a town  mutual  may  write  insurance 
against  risks  other  than  the  risks 
of  fire,  lightning  and  windstorm, 
and,  in  event  it  should  be  your  opin- 
ion that  such  companies  may  write 
risks  other  than  those  specifically 
stated  by  statute,  whether  or  not 
such  company  would,  by  the  same  token, 
be  subject  to  other  laws  of  this  state 
pertaining  to  fire  insurance  companies 
and  specifically  those  statutes  re- 
lating to  unearned  premium  reserve 
liability  and  the  Missouri  Fire  insur- 
ance rating  act,  as  embodied  In  Article 
VIII  of  Chapter  37,  R.  S.  Mo.,  1929. " 

On  August  1st  we  received  a supplemental  letter 
from  you  covering  the  above  subject  matter,  which  reads  as 
follows : 

H0n  May  7th,  1941,  a request  was  made 
for  an  opinion  pertaining  to  the  in- 
suring powers  of  town  mutual  insurance 
companies.  Attached  to  our  request 
was  a memorandum  brief  prepared  by 
attorneys  representing  the  Traders 
Town  Mutual  Insurance  Company  of  Kansas 
City,  in  support  of  the  contention  of 
that  Company  that  it  has  been  granted 
by  subsequent  legislation  all  the  In- 
suring powers  granted  to  regular  stock 
and  mutual  fire  and  marine  insurance 
companies  under  Section  5905  R.  S.  Mo., 

1959. 

"During  the  recent  session  of  the  Legis- 
lature, the  section  above  referred  to 
was  repealed  and  re-enacted,  and  among 
other  changes,  the  re-enacted  section 
limits  the  insuring  powers  granted  there- 
in to  insurance  companies  authorized  to 
’transact  fire  insurance  business  in  this 
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Hon,  Kay  3,  Lucas 


state  under  the  provisions  of  Article 
VI  of  Chapter  37’,  1’his  revision 
measure  was  known  as  House  Bill  Ho. 

345  and.  was  * truly  agreed  to  and 
finally  passed'  by  the  Sixty-first 
General  Assembly  of  Missouri  and  signed 
by  the  Governor  on  July  2 9,  1941. 
Attached  hereto  you  will  find  a copy  of 


the  amended  section,  to  the  text  of 
which  you  will  undoubtedly  desire  to 
give  consideration,  in  connection  with 
our  request  for  an  opinion,  dated  May 
7,  1941.” 


'i'he  question  presented  is  whether  a company  in- 
corporated and  operating  as  a town  mutual  under  Article  16, 
Chapter  37,  R.  S.  Mo*  1939,  may  insure  the  automobiles  of 
its  members  against  loss  or  damage  resulting  from  hazards 
other  than  fire,  lightning  or  windstorm.  The  inquiry  is 
prompt ea  by  the  action  of  the  Traders  Mutual  Fire  Insurance 
Company  of  Kansas  City,  Missouri,  which  has  undertaken  to 
Insure  the  automobiles  of  its  members  against  loss  by 
collision  and  other  hazards  covered  by  the  ordinary  insur- 
ance contract  designated  as  "comprehensive  coverage.” 


Section  6185,  R.  S.  Mo.  1939,  provides  that  town 
mutuals  may  Insure  the  "property"  of  its  members,  providing 
in  part  as  follows: 

"Hereafter  all  town  mutual  fire  and 
lightning,  tornado,  windstorm  or 
cyclone  insurance  companies  organized 
for  the  sole  purpose  of  mutually  in- 
suring the  property  of  its  members 
against  any  loss  incurred  by  them 
from  fire,  lightning  or  winastorm, 
as  may  be  provided  by  its  constitution 
and  by-laws,  and  not  inconsistent  with 
the  provisions  of  this  article,  shall 
be  exempt  from  all  laws  of  the  state 
of  Missouri  governing  other  insurance 
companies : 
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And  again,  in  Section  6190,  R.  S.  Mo.  1939, 
town  mutuals  are  authorized  to  insure  the  "property"  of 
its  members,  providing  in  part  as  follows* 

"Upon  the  certificate  being  filed  in 
the  recorder* a office,  and  the  license 
or  certificate  of  authority  issued  as 
provided  in  section  6189  of  .this 
article,  such  company  and  all  torn 
mutual  fire  insurance  companies  hereto- 
fore organized  shall  be  authorized  to 
insure  its  members  against  damage  or 
loss  by  fire,  lightning  or  windstorms 
to  property  situated  in  any  county  in 
which  such  company  is  authorized  to  do 
an  insurance  business. 


The  first  question  to  be  determined  is  - V nether 
the  authority  of  to-  n mutuals  to  insure  the  "property"  of 
its  members  is  broad  enough  to  include  insurance  on  the 
automobiles  of  its  members. 


Section  655,  R.  S.  Mo.  1939,  lays  down  certain 
rules  to  be  followed  in  the  construction  of  all  statutes 
of  this  state  as  follows* 


"The  construction  of  all  statutes 
of  this  state  shall  be  by  the  follow- 
ing additional  rules,  unless  such 
construction  be  plainly  repugnant  to 
the  intent  of  the  legislature,  or  of 
the  context  of  the  same  statute* 
nut,  words  and  phrases  shall  be  taken 
plain  or  ordinary  and  usual 
sgtti*.  tout  wrn i*  *Mfc  phrases 

ha&big  a pMaltar  a»»*s»<Ufc» 
meaning  in  law  shall  b»  «ai wrstaod 
according  to  that*  Uilwl— 1 Import j 


eleventh,  the  word  'property*  afcall 
include  real  and  personal  propewfcyj 

it  a * it  it  it  it  it* 


In  the  case  of  Allen  v.  Hartford  Mutual  Fire  Ins. 
Oo.,  2 Md.  Ill,  the  court  in  holding  that  authority  to  insure 
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any  kind  of  property  against  loss  by  fire  Includes  personal 
as  well  as  real  property,  said  (1.  c*  118) t 

"In  the  act  of  1842,  ch.  214,  which  is 
the  original  charter,  we  find  given 
to  the  company.  In  the  first  section, 

•full  power  and  authority  to  make 
insurances  oxi  any  kind  of  property, 
against  loss  ana  damage  by  fire,1 
More  ample  powers  to  make  insurances, 
could  not  well  have  been  given.  The 
language  used,  is  abundantly  compre- 
hensive, to  include  both  real  and 
personal  estate,  and  all  such  inter- 
ests in  cither,  as  the  well  settled 
principles  of  law  recognize  to  be 
insurable  Interests," 


There  can  be  no  doubt  but  that  "an  automobile  is 
property,"  (Parry  v,  Maryland  Casualty  Co.,  135  Misc,  883, 
238  K,  Y*  S«  613,  1.  c.  614.)  And,  consequently,  we  are  of 
the  opinion  that  town  mutuals  may  Insure  the  automobiles 
of  Its  members. 

The  second  question  Is  - Having  the  authority 
to  insure  the  automobiles  of  its  members,  are  town  mutuals 
limited  to  Insure  against  the  hazards  of  fire,  lightning 
and  windstorm,  or  may  they  also  include  such  additional 
hazards,  as  theft,  collision,  etc? 

32  G.  J.,  Section  79,  page  1028,  states  the 
following  rule  with  reference  to  the  power  of  Insurance 
companies  generally  to  insure  against  risks: 

"The  company  may  enter  Into  a valid 
contract  of  insurance  against  such 
and  only  such  risks  as  it  is  author- 
ized to  insure  agains  t by  Its  charter 
or  articles  or  the  statutes  under 
which  it  is  created," 

Thus,  in  the  case  of  Lelaware  Farmers  Mutual  Fire 
Insurance  Co,,  v,  Vagner,  56  Minn,  240,  57  N.  W,  656,  it 
was  held  that  authority  to  insure  farm  buildings,  livestock 
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ana  grain  against  loss  toy  fire  did  not  cover  the  power  to 
insure  growing  grain  against  hail.  The  court  said: 

HSeetion  338,  c,  34,  Gen,  St.  1S7Q, 
as  amended  at  various  times  since  its 
passage,  provides  that  not  less  than 
25  persons  residing  in  adjoining 
towns,  and  owning,  collectively, 
property  of  not  less  than  $25,000  in 
value,  may  form  themselves  into  a 
corporation  for  the  purposes  of 
mutual  insurance  against  loss  or 
damage  toy  fire,  hail,  lightning,  or 
storms.  Section  347  provides:  •Nor 
shall  they  insure  any  property  other 
than  detached  dwellings  and  their 
contents,  and.  farm  buildings  and  their 
contents,  and  live  stock,  and  hay 
and  grain  in  the  to in  or  stack, ' The 
plaintiff  corporation  was  oi’ganized 
uni er  this  statute,  and  the  defendant 
toe  cane  a member  thereof,  The  amended 
articles  of  incorporation  specify  the 
hazards  to  toe  insured  against,  and  the 
kinds  of  property  to  toe  insured,  as 
specified  in  the  statute.  Neither  the 
statute  nor  the  articles  authorise 
the  insurance  of  standing  or  growing 
grain,  and  the  statute,  by  its  terms, 
expressly  forbids  it.  Notwithstanding 
this,  the  plaintiff  organized  what  is 
called  the  ”Hail  Department  * of  its 
business,  and  went  into  the  business 
of  insuring  standing  grain  against 
loss  toy  hail.  It  attempted  so  to  in- 
sure the  defendant1 s standing  grain, 
and  issued  him  a policy  purporting  to 
do  so*  This  is  a suit  brought  toy  it 
to  enforce  payment  of  the  premiums  or 
assessments  which  he  agreed  to  pay  for 
such  insurance.  The  defendant  defended 
on  she  ground  that  such  insurance  was 
ulcra  vires,  and  beyond  the  powers  of 
the  corporation,  and  the  court  below 
so  held,  and  ordered  judgment  on  that 
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ground  for  the  defendant.  We  are  of  the 
opinion  that  such  attempted  insurance 
v/as  clearly  ultra  vires,  and  that  the 
judgment  for  the  defendant  should  be 
affirmed.  Bo  ordered. w 

For  a companion  case  and  to  the  same  effect,  see 
Delaware  Farmers  Mutual  Fir©  Insurance  Co.  v.  Wagner,  56  Minn. 
243,  57  S.  V/.  656. 

In  the  case  of  Andrews  v.  The  Union  Mutual  Fire 
Insurance  Co.,  37  Me.  256,  a corporation  was  authorized  to 
insure  against  fire  whether  caused  by  "accident,  lightning 
or  any  other  means."  The  court  In  holding  that  the  company 
could  not  insure  against  lightning  not  resulting  from  fire, 
said  (1.  c.  259,  260): 

"Ho  power  is  by  its  charter  granted 
to  the  company  to  Insure  property 
from  loss  or  damage  occasioned  by  any 
other  element  than  fire.  If  a loss 
by  fire  happen  by  lightning,  or  any 
other  cause  not  within  the  exception, 
it  may  be  recoverable.  There  Is  no 
more  authority  given  to  insure  against 
loss  or  damage  occasioned  by  lightning, 
than  by  any  other  element,  unless  that 
damage  happen  by  fire. 

In  the  brief  submitted  by  Attorneys  for  the  Traders 
Mutual  Fire  Insurance  Company  they  find  no  fault  with  the 
reasoning  of  the  above  decisions  but  state  that  they  are  not 
applicable  for  the  reason  that  they  deal  with  "situations 
where  the  only  authority  to  make  Insurance  existed  by  virtue 
of  a single  law  which  did  not  specifically  cover  the  kind  or 
class  of  Insurance  In  dispute,  or  where  a statute,  after  enum- 
erating certain  classes  or  kinds  of  insurance  which  a company 
was  authorised  to  make,  proceeded  specifically  to  deny  the 
power  to  make  other  kinds  of  insurance."  They  contend  that 
In  the  instant  case  there  is  no  express  or  even  implied  oro— 
hibition  against  making  all  kinds  of  Insurance  on  automobiles, 
but  that  on  the  contrary,  there  is  a statute  which  expressly 
authorizes  it,  namely , Section  5905,  R.  S.  Mo.  1939,  as  follows 

"All  insurance  companies  authorized 
to  transact  fire  insurance  business 
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in  this  state  may , In  addition  to 
■trie  business  which  they  are  now 
authorized  bj  law  to  do,  insure  any 
property  against  loss  of  damage  by 
water  or  other  fluid  or  otherwise, 
resulting  from  the  breaking  of  or 
Injury  to  sprinklers,  pumps,  pipes, 
or  other  apparatus,  conduits  or  con- 
tainers, used  for  the  protection  of 
property  from  loss  by  fire,  arising 
from  causes  other  than  fire,  by  water 
or  other  fluid  entering  through  leaks 
cr  openings  in  building  or  pipes  or 
conduits,  and  against  loss  or  damage 
to  such  sprinklers,  pumps,  pipes, 
apparatus,  conduits  or  containers; 
also  liability  for  loss  or  damage  to 
property  caused  by  overflowing,  leak- 
ing or  breaking  of  water  supply 
equipments,  ouch  companies  shall 
have  the  right  to  insure  against  the 
loss  or  destruction  of  money,  secur- 
ities or  other  valuables;  to  insure 
property  against  loss  or  damage  caused 
by  flood,  frost,  freezing,  drought, 
insects,  vermin  or  forces  of  nature; 
to  Insure  property  against  loss  or 
damage  caused  by  explosion,  smoke, 
riot,  insurrection,  civil  commotion, 
strikes,  sabotage,  vandalism  or  mali- 
cious mischief;  to  make  all  kinds  of 
insurance  on  automobile's  and  other 
motor  vehlcTes,  airplane's  and  aircraft 
in  general  , including  fire,  theft, 
Transportation,"  collision  and  also 
liability  for  loss  or  damage  to  prop- 
erty caused  by  automobiles  and  other 
cars  and  vehicles,  airplanes  and  air- 
craft in  general  or  by  objects  falling 
therefrom:  Provided,  that  any  company 
which  c onf  1 ne’s  its  business  to  insur- 
ance upon  automobiles  and  other  cars 
aid  vehicles,  shall  also  have  the  right 
to  insure  against  liability  for  damages 
arising  out  of  the  ownership,  operation 
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or  use  thereof,  and  also  to  insure 
against  liability  for  damages  arising 
out  of  the  ownership  or  operation  of 
automobile  sales  agencies,  autoraobile 
garages,  automobile  repair  shops  and 
automobile  service  stations.” 

It  is  to  be  noted  that  said  section  authorizes 
all  insurance  companies  authorised  to  transact  fire  insur- 
ance business  in  this  stata  to  make  all  kinds  of  insurance 
on  automobiles  and  they  reason  that  since  town  mutuals  are 
authorized  to  do  a fire  insurance  business  they  come  with- 
in the  vary  definition  of  the  co.  .panies  to  which  said  sec- 
tion 5905,  supra,  refers. 

The  brief  submitted  goes  to  great  length  to  3how 
by  statutory  and  historical  background  that  their  position 
Is  sound  and  that  they  corns  within  the  scope  of  Section 
5905,  supra*  In  view,  however,  of  House  Bill  Ho.  345,  passed 
by  the  61st  General  Assembly,  with  an  emergency  clause,  and 
approved  by  the  Governor  on  July  29,  1941,  repealing  Section 
5905,  supra,  and  enacting  a new  section  in  lieu  thereof  to 
be  known  as  Section  5905,  their  entire  argument  fails.  The 
Legislature  by  said  section  definitely  lays  to  rest  the 
question  of  what  insurance  companies  doing  a fire  Insurance 
business  may.  In  addition  to  the  business  which  they  are 
now  authorized  by  law  to  do,  make  all  kinds  of  Insurance 
against  loss  or  damage  to  property  caused  by  automobiles. 

Said  new  section  5905  provic.es: 

”A1I  insurance  companies  authorized 
to  carry  on,  do  and  transact  fire  in- 
surance business  in  this  a£ate  under 
the  provisions  of  Article  6,  of  Chapter 
Si  " marjl  in  addition  to  the  busline ss 
wKich  they  are  now  authorized  by  law 
to  do,  make  Insurance  against  direct. 

Indirect  or  consequential  loss  or 
damage  to  property  by  water  or  other 
fluiu  or  otherwise,  resulting  from  the 
breaking  of  or  Injury  to  sprinklers, 
pumps,  pipes,  or  other  apparatus,  con- 
duits or  containers  used  for  the  pro- 
tection of  property  from  loss  by  fire. 
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arising  from  causss  other  than  f ire , 
and  against  loss  or  damage  i)J  water 
or  other  fluid  entering  through  leaks 
or  openings  in  buildings  or  pipes  or 
conduits,  and  against  loss  of  or  damage 
to  such  sprinklers,  pumps,  pipes,  appa- 
ratus, conduits  or-  containers?  and 
against  loss  of  or  damage  to  property 
caused  by  overflew  lng,  leaking  or  break- 
ing of  water  supply  equipments.  Such 
companies,  in  addition,  may  make  insur- 
ance against  the  loss  or  destruction  of 
money,  securities  or  other  valuables; 
and  against  loss  of  or  damage  to  property 
caused  by  flood,  frost,  freezing,  snow, 
hail,  ice,  weather  or  climatic  conditions, 
including  excess  or  deficiency  of  moisture, 
rain  or  rising  of  the  waters  of  the  ocean 
or  its  tributaries,  drought,  insects, 
vermin  or  forces  of  nature,  and  against 
loss  or  damage  by  disease  or  other  causes 
to  trees,  crops  or  other  products  of  the 
soil;  and  against  loss  of  or  damage  to 
property  caused  by  explosion,  smoke, 
smudge,  riot,  riot  attending  strike, 
strikes,  sabotage,  civil  commotion,  van- 
dalism or  malicious  mischief,  or  caused 
by  wrongful  conversion,  disposal  or  con- 
cealment of  an  automobile  or  other  motor 
vehicle,  whether  or  not  handled  under  a 
conditional  sale  contract  or  subject  to 
chattel  mortage;  and  against  intentional 
or  other  damage  to  or  loss  of  property  of 
any  kind,  real  or  personal,  caused  by  or 
arising  from  war,  whether  formally  de- 
clared or  not,  civil  war,  rebellion,  insur- 
rection, invasion,  bombardment,  military 
or  usurped  power,  or  by  any  order  of  the 
civil  authorities  meant  to  prevent  the 
spread  of  conflagration  or  epidemic  or 
catastrophe;  also  to  make  all  kinds  of 
insurance  on  automobiles  and  other  vehicles,. 
or  airplanes , seaplanes,  dirigibles  and 
aircraft  in  general . including  theft, 
transportation,  fire  and  collision;  and 
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to  make  insurance  against  loss  of  or 
damage  to  property  eaused  by  automobiles 
and  other  vehicles  and  airplanes,  sea- 
planes, dirigibles  and  aircraft  in 
general  or  by  objects  falling  therefrom, 
including  liability  for  loss  of  or  damage 
to  property  caused  by  automobiles  and 
other  vehicles  and  airplanes,  seaplanes, 
dirigibles  and  aircraft  in  general  or  by 
objects  falling  therefrom;  also  to  make 
insurance  against  any  other  loss  or 
damage  to  property  or  an  interest  in 
property,  not  otherwise  delegated  to 
another  class  or  kind  of  company:  Pro- 
vided that  any  company  which  confines  lt3 
business  to  insurance  upon  automobiles 
and  other  cars  and  vehicles  and  airplanes, 
seaplanes,  dirigibles  and  aircraft  in 
general  shall  also  have  the  right  to  in- 
sure against  liability  for  damages  arising 
out  of  the  ownership,  operation,  or  use 
thereof,  and  also  to  insure  against  liabil- 
ity for  damages  arising  out  of  the  owner- 
ship or  operation  of  automobile  sales 
agencies,  automobile  garages,  automobile 
repair  shops  and  automobile  service  stations. 
Provided,  further,  that  existing  corporations 
which  by  their  charters  are  authorized  to 
do  the  business  of  fire,  or  marine,  or  fire 
and  marine  insurance,  may, without  amending 
their  charters,  make  any  one  or  more  kinds 
of  insurance  now  or  hereafter  permitted  to 
such  corporations,” 

Under  said  section  there  can  b©  no  longer  any  ques- 
tion of  the  intent  of  the  Legislature  to  restrict  the  writing 
of  ordinary  automobile  insurance  contracts,  designated  as 
comprehensive  coverage,”  to  fire  insurance  companies  author- 
ized to  do  business  in  this  State  voider  the  provisions  of 
Article  d,  Chapter  37,  ti,  3,.  Mo.  1939, 


From  the  foregoing  we  are  of  the  opinion  that  town 
mutual  insurance  companies  organized  voider  Article  16, 
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Chapter  37  of  the  Revised  Statutes  of  Missouri,  1939,  may 
insure  the  automobiles  of  its  members  but  such  coverage 
must  be  specifically  limited  to  damage  or  loss  by  fire, 
lightning  and  windstorm  only. 


Respectfully  submitted. 


IviAX  WASSERMAN 

Assistant  Attorney-General 


APPROVED: 


VANE  C.  THUii.EC 

(Acting)  Attomey-Oaneral 


MW : EG 


STATUTE:  Construing  Section  8383,  R.  S.  Missouri  1939. 

INFORMATION : 


October  24.  1941 


It 


Honorable  A.  L.  Luther 
Prosecuting  Attorney 
Scotland  County 
Memphi s , Ml s sour! 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads  as  follows: 

"I  would  like  to  have  an  opinion 
from  your  office  regarding  the 
construction  to  be  given  Section 
8383  of  the  Revised  Statutes  of 
Missouri  1939  and  especially  the 
words  ^careful  and  prudent  manner". 

This  section  has  been  given  various 
interpretations  by  those  who  read 
it  and  has  been  the  basis  for  a 
large  numbeb  of  criminal  prosecu- 
tions based  on  a charge  of  reckless 
and  careless  driving. 

"The  Missouri  Digest  under  the 
topic  of  Reckless  Driving  gives 
no  cases  and  I would  like  to  know 
whether  or  not  such  a charge  of 
Reckless  and  Careless  Driving  can 
be  charged  and  prosecuted  under  the 
present  law." 

Section  8383,  R.  3.  Missouri  1939,  reads  in  part  as 

follows ; 


"Every  person  operating  a motor 
vehicle  on  the  highways  of  this 
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state  shall  drive  the  same  in  a 
careful  and  prudent  manner,  and 
shall  exercise  the  highest  degree 
of  care,  and  at  a rate  of  speed 
so  as  not  to  endanger  the  property 
of  another  or  the  life  or  limb  of 
any  person,  provided  that  a rate 
of  speed  in  excess  of  twenty-five 
miles  an  hour  for  a distance  of 
one-half  mile  shall  be  considered 
as  evidence,  presumptive  but  not 
conclusive,  of  driving  at  a rate 
of  speed  which  is  not  careful  and 
prudent,  but  the  burden  of ' proof 
shall  continue  to  be  on  the  prose- 
cution to  show  by  competent  evidence 
that  at  the  time  and  place  charged 
the  operator  was  driving  at  a rate 
of  speed  which  was  not  careful  and 
prudent, considering  the  time  of  day, 
the  amount  of  vehicular  and  pedes- 
trian traffic,  condition  of  the  high- 
way and  the  location  with  reference 
to  intersecting  highways,  curves, 
residences  or  schools:  x x x x x *x 

■X  -X  X X X X X X X X X X X X X X x,n 

You  inquire  whether  or  not  a charge  of  reckless  and 
careless  driving  can  be'  charged  and  prosecuted  under  this  law. 
Generally  speaking  it  is  advisable  to  follow  the  language  used 
in  a statute  in  charging  an  offense  under  the  law.  In  State  v. 
Dildlne,  51  S.  v:.  (2d)  1,  1,  c.  2,  the  court  said: 

• 

Mx  x x x Those  forms,  in  order 
to  be  invulnerable  against  as- 
saults of  ingenious  attorneys, 
are  often  so  involved,  prolix, 
and  redundant  that  they  are 
unintelligible  to  the  lay  mind, 
and,  until  explained  by  expert 
counsel,  do  not  apprize  the  ac- 
cused of  the  nature  and  cause  of 
the  accusation.  State  v.  Anderson, 
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298  Mo.  loc.  clt • 391,  250  S.  W. 

68.  We  try  to  get  away  from  such 
forms  the  best  we  can,  with  little 
legislative  aid.  We  have  ruled  that 
an  information,  in  the  language  of 
the  statute  describing  the  offense, 
if  ihe  statute  states  all  the  elements 
of  the  crime,  is  sufficient.  That 
means  a general  statement  without 
particulars  is  usually  sufficient. 

Here  the  information  is  substantially 
in  the  language  of  the  statute,  and 
is  therefore  sufficient.” 

Also,  see  State  v.  Revard,  106  S.  W.  (2d)  906.  However, 
there  is  an  exception  to  the  rule  when  such  language  is  not  suf- 
ficient to  notify  the  defendant  as  to  what  he  shall  defend 
against  as  in  State  v.  Maher,  124  5.  W.  (2d)  678,  1.  c.  683. 

”(4-7)  As  a general  rule  it  is 
sufficient  to  frame  the  indictment 
in  the  words  of  the  statute.  State 
V.  Newman,  152  Mo*  App.  144*  132 
S.  W.  753;  State  v.  Perris,  322  Mo. 

1,  16  S.  W.  2d.  96;  State  v.  Settle, 

329  Mo.  782,  46  3.  w.*  2d  882.  This 
is  true  only  where  the  statute  de- 
scribes the  entire  offense  by  set- 
ting out  the  facts  constituting  it. 

But  we  do  not  thinic  the  rule  can 
be  applied  to  the  statute  above  quot- 
ed, The  rule  does  not  apply  if  the 
statute  creating  the  offense  uses 
generic  terms  in  defining  the  offense 
and  does  not  Individuate  the  offense 
with  such  particularity  as  to  notify 
the  defendant  as  to  what  he  shall 
defend  against.  Under  these  condi- 
tions the  Indictment  in  the  language 
of  the  statute  is  not  sufficient. 

As  stated  by  Judge  Sherwood  in  the 
case  of  State  v.  Terry,  109  Mo,  601, 

19  S.  W.  206,  209,  'Following  the 
general  language  of  the  statute  will 
answer  only  in  those  instances  where 
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all  the  facts  which  constitute  the 
offense  are  set  forth  in  the  statute 
itself,  which  declares  or  announces 
or  creates  the  offense.'” 


It  is  well  established  that  the  exact  language  need  not 
be  used  in  describing  the  offense  in  an  information  but  that 
language  of  similar  import  and  not  repugnant  to  the  words  of 
the  statute  are  sufficient.  In  State  v.  Garter,  64  S.  W.  (2d) 
687,  1.  c.  688,  the  court  in  so  holding  said* 


” (1-3)  1.  The  appellant  contends 
that  the  information  is  fatally  de- 
fective, The  information  alleges 
that  the  appellant  'did  then  and 
there,  while  in  charge  of  an  auto- 
mobile in  which  he  was  then  and  there 
unlawfully  transporting  Intoxicating 
liquor,  * # against  the  peace  and 
dignity  of  the  state.'  it  is  the 
appellant's  contention  that  the  in- 
formation does  not  comply  with  sec- 
tion 4517,  supra.  This  section  re- 
quires that  the  intoxicating  liquor 
must  be  'carried,  conveyed  or  trans- 
ported In  violation  of  any  provision 
of  the  laws  of  this  state*.  ?/ebster's 
New  International  Dictionary  gives 
'violation  of  the  law'  as  one  of  the 
definitions'  of  the  word  'unlawfully ' . 
In  State  v.  Hoffman  (Mo.  Sup.)  297 
S.  W.  368,  loc.  cit.  3S9,  in  an  opin- 
ion by  White,  J.,  we  said:  'The 
rule  Is  that  in  a statutory  offense 
it  Is  not  always  necessary  to  use 
the  exact  language  of  the  statute  in 
describing  the  offense.  It  is  suffi- 
cient if  it  uses  language  of  similar 
Import,  not  repugnant  to  the  words 
of  the  statute.  State  v.  Harroun, 

199  Mo.  519,  98  S.  W.  467 j State 
v.  Tiemann  (Mo.  App.)  253  S.  W.  453; 
State  v.  Standifer,  209  Mo.  loc. 
cit.  273,  108  S.  Vi.  17.'” 
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Also,  see  State  v.  Rosenblatt,  185  ho * , page  114. 

Section  8383,  supra,  provides  that  every  person  operat- 
ing a motor  vehicle  on  the  highways  of  this  state  shall  drive 
same  in  a careful  and  prudent  manner.  The  word  prudent  is  sy- 
nonymous with  the  word  careful.  See  Funk  and  Wagnall,  Hefr 
Standard  Dictionary.  The  antithesis  of  prudent  as  shown  by 
the  same  authority  is  the  word"reckle3s."  Certainly,  we  can  also 
say  that  the  word  "careless"  would  be  the  antithesis  of  "careful." 

Therefore,  in  view  of  the  above  decisions  holding  that 
the  information  or  indictment  shall  follow  the  language  of  the 
word  or  words  having  the  same  regular  meaning,  or  at  least  lang- 
uage of  similar  import,  it  is  the  opinion  of  this  Department  that 
the  words "careless"  and  "reckless"  negative  the  words  "careful" 
and  "prudent"  and  may  be  used  in  an  information  charging  an  of- 
fense under  Section  8383,  supra. 


Respectfully  submitted. 


AUBREY  E.  HAMMETT,  JR. 

Assistant  Attorney  General 


AJfEOVED: 


VANE  C.  TITURLO 

(Acting)  Attorney  General 
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COURT: 
, FUNDS: 


Ganncl  loan  surplus  money  from  tax  sales,  as 
school\  funds  until  20  years  elapse  from  date 
of  deposit  in  county  treasury* 


I 


January  28,  1941 


Miss  Georgia  Malony 
Oregon  County  Treasurer 

Alton,  Missouri 


Dear  Madam: 

This  will  acknowledge  receipt  of  your  letter 
of  November  30,  1940,  in  which  you  request  our  opinion 
on  the  following  question: 

May  the  County  Court  loan,  as  school  funds, 
the  money  derived  from  unclaimed  surpluses  re- 
sulting from  the  sale  of  real  estate  for  taxes, 
that  is  placed  to  the  credit  of  the  school  fund 
of  the  county? 

■» 

Section  9959,  Laws  1933,  p.  428,  is  as  follows: 

"When  real  estate  has  been  sold  for  taxes 
or  other  debt  by  the  sheriff  or  collector  of 
any  county  within  the  state  of  Missouri,  and 
th  same  sells  for  a greater  amount  than  the 
debt  or  taxes  and  all  costs  in  the  case,  and 
the  owner  or  owners,  agent  or  agents  cannot  be 
.found,  it  shall  be  the  duty  of  the  sheriff  or 
collector  of  the  county,  when  such  sale  has  • 
been  or  may  hereafter  be  made,  to  make  a writ- 
ten statement  describing  each  parcel  or  tract 
of  land  sold  by  him  for  a greater  amount  than 
the  debt  or  taxes  and  all  costs  in  the  case, 
and  for  which  no  owner  or  owners,  agent  or 
agents  can  be  found,  together  with  th:  amount 
of  surplus  money  in  each  case,  which  statement 
shall  be  subscribed  and  sworn  to  by  the  sheriff 
or  collector  making  the  same  before  some  officer 
competent  to  administer  oaths  within  thin  state* 
and  then  presented  to  the  county  court  of  the 
county  where  such  sale  has  been  or  may  here- 
after be  made;  and  on  the  approval  of  the  state- 
ment by  the  court,  the  sheriff  or  collector 
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making  the  same  shall  pay  the  said  surplus 
money  into  the  county  treasury,  take  the  receipt 
in  duplicate  of  said  treasurer  for  said  over- 
plus of  money  and  retain  one  of  the  said  dupli- 
cate receipts  himself  and  file  the  other  with 
the  county  court,  and  thereupon  the  court  shall 
charge  said  treasurer  with  said  amount.  And 
said  treasurer  shall  place  such  moneys  to  the 
ere  (lit  oif  the  'school  fund"  of  tKe  'county , to 
be  held'Tn  trust4,  ffbr  the*  term  of  twenty  years 
Tot  the'  owner  or  owners  or  their  le gal  ye pre sen- 
taoives.  And  at  the  end  of  twenty  years,  if  ‘ 
such  fund  shall  not  be  called  for , then  it  shall 
Become  a permanent  scliool  fund'  of  the  county, 

’County  Courts  shall  compel  owners  or  agents  to 
make  satisfactory  proof  of  their  claims  before 
receiving  their  money:  Provl ded.  that  no  county 
shall  pay  interest  to  the  claimant  of  any  such 
fundi" 

Section  9243*  h.  S*  Mo,  1929*  provides,  in  part* 
as  follows: 

•» 

"It  is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  diligently  col- 
lect* preserve  and  securely  invest*  at  the 
highest  rate  of  interest  that  can  be  obtained, 
not  exceeding  eight  nor  less  than  four  per  cent* 
per  annum*  on  unencumbered  real  estate  security* 
worth  at  all  times  at  least  double  the  sum 
loaned,  and  may*  in  its  discretion*  require  per- 
sonal security  in  addition  thereto*  the  proceeds 
of  all  moneys,  stocks*  bonds  and  other  property 
belonging  to  the  county  school  fund;*  * * " 

We  think  a proper  understanding  of  the  provi- 
sions of  these  sections  completely  answers  your  question* 

Under  Section  9959,  when  the  sheriff  or  collector 
sells  land  for  taxes  and  it  brings  more  than  the  amount 
due*  which  surplus  is  unclaimed* "he  must  make  a written 
statement  to  that  effect,  describing  the  lands  sold  and 
the  amount  of  surplus  money  on  hand  from  that  sale*  This 
statement  must  be  presented  to  the  County  Court  for  ap- 
proval* and  when  approved  the  surplus  money  is  paid  into 
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the  County  Treasury.  The  statute  then  directs  the  treas- 
urer to  "place  such  moneys  to  the  credit  of  the  school 
fund  of  th  county,”  . 


Section  9243  makes  it  the  duty  of  the  County 
Court  to  collect,  preserve  and  invest  all  property  "be- 
longing to  the  county  school  fund,"  This  statute  further 
enumerates  other  items  which  go  into,  and  make  up  said 
fund  and  provides  that  they  "shall  belong  to  and  be  se- 
curely invested  and  sacredly  preserved  in  the  several 
counties  as  a county  public  school  fund,” 

Thus,  it  is  to  be  seen  that  the  only  funds  which 
the  county  court  can  invest  under  said  Section  9243,  are 
those  "belonging  to  the  county  school  fund,”  while  under 
Section  9959,  the  money  resulting  from  surpluses  on  tax 
sales  is  only  "placed  to  the  credit  of  the  county  school 
fund*" 


We  do  not  think  money  placed  to  the  credit  of 
the  school  funds  belongs  to  the  school  fund*  the  reason 
for  this  is  found  in 'otlier  provisions  of  Section  9959* 
where  it  is  provided  that  surplus  money  from  tax  sales 
deposited  in  the  county  treasury  is  "to,  be  held  in  trust 
for  the.  term  of  twenty  years  for  the  owner  or  owners  or 
their  legal  resprsentatives*”  This  provision  certainly 
does  not  indicate  that  said  funds  belong  to  the  sohool 
fund*  but  to  the  contrary  indicates  that  for  this  twenty 
year  period  the  money  is  that  of  the  true  owner  and  is 
merely  being  held  in  trust  by  the  county  for  him* 

Th  next  sentence  of  said  section  makes  it  doubly 
clear  that*  that  is  the  meaning  of  the  statute*  because  it 
provides  that  if  "at  the  end  of  twenty  years **  * *such 
fund  shall  not  be  called  for*  then  it  shall,  become  a per-1 
manent  school  fund  of  the  county*" 


CONCLUSION 


It*  therefore*  is  our  opinion  that  a county 
court  cannot  loan*  as  school  f und-^ , the  money  derived 
from  unclaimed  surpluses  resulting  from  the  sale  of 
real  estate*  that  has  been  placed  to  the  credit  of  the 
county  school  fund  under  Section  9959*  Laws  1933*  p* 
428*  until  twenty  years  have  elapsed  from  the  date  it 
was  deposited  in  the  county  treasury* 

Respectfully  submitted* 

APPROVED: 

L WHENCE  L.  BRADLEY 

______  Assistant  Attorney-General 

Novell  r.  hewitt  '; 

•I  ) Attorney-General 


COUNTY  COURTS:  The  authority  of  the  county  p ourt  to  pay 

SALE  OF  BONDS:  compensation  to  agent  for  selling  refunding 

bonds.  


A January  23,  1941 

) ' i 


Honorable  G,  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  question: 

"In  1940,  the  county  court  entered  into 
a contract  to  refund  some  county  bonds, 
at  a lower  rate  of  interest.  Under 
this  contract,  the  agent  for  the  county 
^iras  to  receive  ^;15*00  per  thousand  for 
refunding  the  old  bonds  for  the  new 
bonds  at  the  lower  irate  of  interest. 

The  old  bonds  were  fcallable  and  were 
called  Feb  1,  1941 i The  refunding 
agent  wants  his  service  fee  for  the 
refunding.  In  the  ^interest  and  sink- 
ing fund  of  this  original  bond  issue 
there  is  enough  surplus  to  pay  this 
service  charge.  There  will  be  a sur- 
plus therein  for  the  next  year  at 
least  on  account  of  the  reduction 
in  the  interest  rate  as  between  the 
Old  bond  and  the  new  bonds. 

"Is  it  permissible  to  use  this  sur- 
plus in  the  interest  and  sinking  fund 
to  pay  this  service  charge  on  this  re- 
funding?” 

Section  2892,  as  amended  by  Laws  of  Missouri,  1931, 
at  page  138,  in  so  far  as  it  applies  to  your  inquiry, 
provides  as  follows: 
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"The  various  counties  in  this  state 
for  themselves  as  well  as  in  behalf 
of  any  township  or  parts  of  town- 
ships for  which  said  counties  may 
have  heretofore  issued  any  bonds, 
and  the  several  cities,  villages, 
incorporated  towns,  school  dis- 
tricts and  road  districts  in  this 
stale,  are  hereby  authorized  by 
their  respective  county  courts  and 
the  said  cities,  villages,  incor- 
porated towns,  school  districts  and 
road  districts  by  their  proper  author- 
ities, to  fund  or  refund  any  part 
or  all  of  their  bonded  or  judgment 
indebtedness,  including  bonds,  coupons 
or  any  judgment,  whether  based  on  bond- 
ed or  other  Indebtedness,  and  for  that 
purpose  may  make,  issue,  negotiate, 
sell  and  'deliver'  renewal  ,~Tundlng  or 
reTuncnfrig  VondsT  and  with  tire’ proceeds 
thereof  pay’"o'H{,  redeem  and  cancel  such 
judgments  or  old  bonds  and  coupons  as 
the  same  mature  or  are  called  for 
redemption,  or  such  renewal,  funding 
or  refunding  bonds  may  be  issued  and 
delivered  in  exchange  for  the  judgments, 
bonds  or  coupons  to  fund  or  refund  which 
the  renewal,  funding  or  refunding  bonds 
were  Issued:  Provided,  that  in  no  case 
'shall  the  amount  of  the  debt  of  any  such 
county,  township  or  parts  of  townships, 
or  city,  village,  Incorporated  town, 
school  district  or  road  district  be 
increased  or  enlarged  under  the  pro- 
visions of  this  chapter,  and  provided 
also  that  no  renewal,  funding  or  refund- 
ing bonds  issued  under  this  chapter  shall 
be  payable  in  mcr  e than  twenty  years  from 
the  date  thereof,  and  that  such  renewal, 
funding  or  refunding  bonds  shall  be  of 
the  denomination  of  not  more  than  one 
thousand  dollars  (col, 000)  nor  less  than 


Hon.  G.  Logan  Marr 


(3) 


January  23,  1941 


one  hundred  dollars  (£100)  each,  and  shall 
bear  interest  at  a rate  not  to  exceed  six 
per  centum  (6%)  per  annum,  payable  annual- 
ly or  semi-annually,  and  to  this  end  each 
bond  shall  have  annexed  thereto  interest 
coupons,  and  such  bonds  and  coupons  shall 
be  made  payable  to  bearer t Provided  fur- 
ther, that  nothing  in  sections  2892  to 
2894,  inclusive,  shall  be  so  construed  as 
prohibiting  any  county,  city,  township, 
school  district  or  road  district  from 
renewing,  funding  or  refunding  such  debt 
Without  the  submission  of  the  question 
to  a popular  vote:  Provided,  however, 
that  no  Indebtedness,  judgment  or  claim 
founded  on  bonds  or  coupons  issued  in 
the  aid  of  or  In  payment  for  the  capital 
stock  of  any  railroad  company  shall  be 
funded,  nor  shall  any  bonds  be  issued 
in  lieu  thereof  or  In  compromise  there- 
for until  authorized  by  a majority  of 
the  qualified  voters  of  such  county, 
city,  township  or  parts  of  townships 
voting  at  an  election  held  for  that  pur- 
pose pursuant  to  an  order  entered  of 
record  by  the  'county  court  of  such 
county  or  council  or  aldermen  of  such 
city  on  petition  of  at  least  fifty  of 
the  resident  taxpayers  of  such  county, 
city  or  township,  after  public  notice 
by  advertisement  in  some  weekly  news- 
paper printed  and  published  in  such 
county  or  city,  if  there  be  such  paper, 
and  if  not,  then  in  such  paper  nearest 
to  such  county  or  city,  setting  forth 
the  object  of  the  election,  for  four 
weeks,  and  in  addition  posting  up  ten 
written  or  printed  handbills  in  public 
places  in  such  county  or  city,  before 
the  time  for  such  proposition  to  fund 
its  said  indebtedness  shall  be  voted 
on,  which  said  notice  shall  contain  the 
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object  and  general  nature  of  the  propo- 
sition to  fund  said  Indebtedness.  The 
election  herein  provided  for  shall  be 
held  in  conformity  with  the  statutes 
of  the  state  covering  state,  county  or 
municipal  elections.  And  when  such 
indebtedness  has  been  once  compromised 
and  funded,  the  funding  bonds  issued 
in  lieu  thereof  may  again  be  refunded 
according  to  the  other  provisions  of 
this  article  without  such  election,” 

Your  question  goes  to  the  authority  of  the  county 
court  to  pay  out  of  the  surplus  In  the  interest  and  sink- 
ing fund  the  service  charge  for  this  refunding. 

It  will  be  noted  by  the  underscored  words  in  said 
Section  2892  that  the  General  Assembly  authorized  the  county 
court  to  negotiate,  sell  and  deliver  such  bonds  as  you  have 
described  in  your  request.  The  lawmakers  have  expressly 
directed  county  authorities  to  perform  k certain  duty.  By 
that  direction  all  acts  necessary  to  carry  out  thi3  expres- 
sed direction  are  Implied,  One  of  the  most  recent  announce- 
ments of  this  rule  by  our  Supreme  Court  was  in  State  on  Inf, 
MeKittrick,  Attorney  General,  v.  Wymore,  Prosecuting  Attorney 
132  3,  W*  (2d)  979  at  9£7 I 

” * The  duties  of  a public  office  Include 
those  lying  fairly  within  its  scope, 
those  essential  to  the  accomplishment 
'of  the  main  ptirpose  for  which  the  of- 
fice was  created,  and  those  which,  al- 
though incidental  and  collateral, 
serve  to  promote  the  accomplishment 
of  the  principal  purposes,*  46  C,  J. 

Sec,  301,  p.  1035. 

”*The  rule  respecting  such  powers  is, 
that  in  addition  to  the  powers  expressly 
given  by  statute  to  an  officer  or  a 
board  of  officers,  he  or  it  has,  by 
implication,  such  additional  powers,  as 
are  necessary  for  the  due  and  efficient 
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exercise  of  the  powers  expressly 
granted,  or  as  may  he  fairly  implied 
from  the  statite  granting  the  express 
powers «*  Throop*s  Public  Officers, 

Sec,  542,  p.  515. 

tt  * Necessary  implications  and.  intend- 
ments from  the  language  employed  in 
a statute  may  be  resorted  to  to  as- 
certain the  legislative  intent  where 
the  statute  is  not  explicit,  but  they 
can  never  be  permitted  to  contradict 
the  expressed  intent  of  ther statute 
or  to  defeat  its  purpose,  ^'hat  which 
is  implied  in  a statute  is  as  much  a 
part  of  it  as  that  which  is  expressed. 

A statutory  grant  of  a power  or  right 
carries  with  it,  by  implication,  every- 
thing necessary  to  carry  out  the  power 
or  right  and  make  it  effectual  and  com- 
plete, but  powers  specifically  conferred 
cannot  be  extended  by  implication*. 


Said  Section  2892,  supra,  does  go  into  detail  as  to 
how  the  county  court  shall  dispose  of  the  refunding  bonds, 
but  it  is  a matter  of  common  knowledge  that  such  court, not 
being  familiar  with  the  bond  markets,  it  would  necessary 
for  them,  in  order  to  carry  out  their  duties,  to  negotiate 
with  some  person  or  firm  who  was  familiar  with  such  markets. 

Similar  questions  have  been  before  our  court  on 
various  occasions,  and  we  respectfully  refer  to  the  case 
of  Church  v,  Hadley,  240  Ho.  680,  in  which  brokers  were 
allowed  a commission  for  selling  the  state  capitol  bonds. 

The  court,  in  effect,  held  in  that  case  that  the  power  to 
sell  carries  with  it  the  usual  means  to  secure  such  reason- 
able and  proper  assistance  as  may  be  necessary  to  bring 
about  an  advantageous  sale  of  the  bonds.  At  1.  c.  700  in 
the  Church  case,  supra,  the  court  qtioting  from  a New  York 
case,  156  N.  Y.  363,  italicized  the  following  words: 

-if  The  authority  to  sell  water  bonds, 
therefore,  carries  with  it  the  authority 
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to  secure  such  reasonable  and  proper 
assistance  as  may  be  requisite  to 
bring  about  an  advantageous  sale  of 
the  bonds , m 


Again  at  1.  c.  704  of  the  Church  case,  supra,  the 
court  finally  said: 

"We  are  therefore  of  opinion  •:* 

(4)  that  the  facts  of 
this  case  show  a full  and  adequate 
effort  upon  the  part  of  the  Board  of 
Fund  Commissioners  to  sell  these 
bonds  without  outside  assistance, 
and  (5)  that  under  such  facts  there 
Is  from  the  legislative  acts,  supra, 
a clearly  implied  power,  which 
authorizes  such  board  to  enter  into 
a contract  with  some  financial  agent 
to  procure  for  such  board  a purchaser 
or  pxirchasera  who  will  take  Shch  bonds 
at  their  par  value,  and  In  such  con- 
tract to  agree  to  pay  and  pay  such 
agent,  out  of  the  proceeds  of  the  sale, 
a reasonable  commission  for  the  ser- 
vices rendered." 

It  will  be  noted  from  this  case  that  the  court  author- 
ized the  Board  of  Fund  Commissioners  to  take  out  of  the  pro- 
ceeds of  the  sale  of  the  bonds  a reasonable  commission  for 
the  services  rendered  by  the  bond  salesman.  It  also  found 
by  subsection  (4)  of  their  findings  that  a full  and  adequate 
effort  on  the  part  of  the  Board  of  Fund  Commissioners  had 
been  made  before  they  sought  the  services  of  an  outside 
agency. 

We  presume  in  your  case  that  the  county  court  found 
it  wa3  not  able  to  sell  these  bonds  without  the  aid  of  the 
outside  agency.  The  case  of  State  ex  rel.  v.  Hackmann, 

275  Mo.  656,  held  that  the  Fund  Commissioners,  being  em- 
powered to  enter  Into  contracts  and  to  refund  any  part  of 
th:  bonded  indebtedness  of  the  state,  authorized  them  to 
make  contracts  for  the  sale  of  these  bonds. 
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This  department  Is  not  passing  upon  the  reasonable- 
ness of  the  fees  because  that  is  a matter  for  the  county 
court  and  unless  it  acts  arbitrarily  or  irregularly,  then 
under  the  authorities  hereinbefore  set  out  the  court  may 
pay,  such  compensation. 


CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  county  court,  by  virtue  of  its  power  to  sell 
refunding  bonds,  is  authorized  to  employ  an  agent  and  pay 
compensation  therefor  for  any  person  or  firm  assisting  or 
bringing  about  the  sale  of  such  funding  bonds. 

Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


COVELL  R.'  IiEVTTT  ’ 

(Acting)  Attorney  General 
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CRIMINAL  LAW:  Testimony  of  a physician  is  not  privileged 
WITNESSES:  communication  as  to  his  patient  where  the 

facts  testified  to  were  not . necessary  for 
him  to  prescribe  for  such  patient  as  a 
physician  or  do  any  act  as  a surgeon. 


Honorable  G.  Logan  Mi 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 

Vie  are  in  receipt  of  your  request  for  an  opinion 
dated  January  29,  1941,  which  reads  as  follows: 

"Please  send  me  an  opinion  on  this 
question  as  soon  as  possible. 

"A  father  Is  charged  with  Incest  on 
his  sixteen  .ye  ar  old  daughter,  who  is 
In  a family  way  and  will  have  a child 
in  about  a month.  The  father  took 
his  daughter  to  an  osteopathic  physician 
for  examination.  The  doctor  examined 
the  girl  and  pronounced  her  condition 
as  pregnancy.'  Then  he  asked  the  girl 
who  was  the  father  and  the  girl  said 
that  she  had  no  boy  friends,  but  that 
she  had  always  slept  with  her  father 
.and  he  got  hor  In  a family  way.  Is 
this  testimony  of  the  girl  and  the 
father  before  this  doctor  admissible 
in  evidence,  or  Is  It  a privileged 
communication? 

"The  doctor  did  not  treat  the  father, 
but  examined  the  daughter  at  the 
request  of  the  father.  She  is  his 
minor  daxighter,  and  the  examination 
was  to  determine  the  true  nature  of 
her  condition.  The  father  and  daughter 
made  an  admission  before  the  doctor 
proving  the  crime," 
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Section  1731,  R.  S,  Missouri  1929,  reads  In  part 
as  follows : 

"The  following  persons  shall  be  Incompe- 
tent to  testify:  * ->  % * if-  if-  if  if-  j 

fifth,  a physician  or  surgeon,  concern- 
ing any  information  which  he  may  have 
acquit1  et  from  any  patient  while  attend- 
ing him'  in  a professional  character,  and 
which  information  vas  necessary  to  enable 
him  to  prescribe  for  such  patient  as  a 
physician,  or  do  any  act  for  him  as  a 
surgeon," 

It  will  be  noticed  under  the  above  request  that 
the  doctor  first  examined  the  girl  and  ascertained  her 
condition.  He  then  later  asked  the  girl  who  was  the 
father  of  the  child.  It  was  then  that  the  father  and 
girl  made  admissions  which  you  desire  to  use  as  evi- 
dence by  the  testimony  of  the  physician. 

It  will  be  noticed  under  Section  1731,  R*  S,  Mis- 
souri 1929,  that  It  specifically  states,  to  en- 

able him  to  prescribe  for  such  patient  as  a physician, 
or  do  any  act  for  him  as  a surgeon."  In  this  case  the 
physician  had  already  ascertained  and  diagnosed  the 
case  and  It  would  not  have  been  necessary  to  have  any 
statements  either  from  the  father  or  the  daughter  to 
prescribe  for  such  patient.  The  question  as  to  who 
is  the  father  of  the  child  was  not  necessary  Information 
for  the  physician  to  use  In  the  treatment  of  the  daughter 

In  the  case  of  State  v.  Lassleur,  242  S,  W.  900,- 
paragraph  5,  the  court  said: 

"Appellant  makes  numerous  assignments 
of  error  with  respect  to  the  admission 
of  testimony.  One  eomplaint  is  to  the 
effect  that  the  court  permitted  Dr. 

Brace  to  testify  as  to  communications 
made  to  him  by  witness  Janie  Lassleur,- 
Stated  counsel  elicited  from  his  wit- 
ness that  she  became  the  mother  of  an 
illegitimate  child  shortly  after  the 
homicide,  and  upon  Inquiry  by  appel- 
lants counsel  she  said  that  the 
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deceased  was  the  father.  The  prose- 
cuting attorney  sought  to  impeach  this 
testimony  by  showing  that  the  witness 
had  told  Dr*  Draco,  the  physician  who 
attended  her  at  the  birth  of  the  child 
that  another  was  the  father,  and  that 
such  information  had  been  given  him, 
not  to  enable  him  to  prescribe  for  her 
and  to  treat  her,  but  for  the  purpose 
of  gathering  data  for  the  state  depart- 
ment of  vital  statistics.  This  com- 
munication was  not  privileged.  State 
v.  Carry er  (Mo.  3up.)  180  S.  W*  850 j 
section  5418,  R.  S.  1919. " 

Also,  in  the  case  of  State  v,  Carryer,  180  S.  W, 
850,  paragraph  2,  the  court  said: 

"If,  however,  the  objection  had  been 
properly  made,  arid  so  preserved  as  to 
entitle  it  to  ret lew,  the  admission 
of  the  testimony  !in  question  would  be 
held  not  to  have  been  error.  The 
limitation  of  the  statute  (section 
6362,  R«  S,  1909)  in  regard  to  the 
competency  of  a vfitness  who  is  an 
attending  physician  extends  no  fur- 
ther than  to  exclude  information 
acquired  by  him  from  a patient  while 
attending  the  latter  professionally, 
and  which  information  was  necessary 
to  enable  him  to  prescribe  for  such 
patient  as  a physician,  or  to  do  some 
act  for  him  as  a surgeon.  The  inquiry 
here  went  no  further  than  to  ascertain 
whether  the  prosecutrix  had  given  the 
physician,  who  was  testifying,  the  re- 
quired information.  Hot  being  in 
■ violation  of  any  rule,  it  was  in  no 
sense  prejudicial,  and  appellant  will 
not  be  heard  to  complain,  w -»  * w 
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CONCLUSION 


In  vievir  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  the  evidence  of  the  physician  who 
pronounced  the  condition  of  the  daughter  before  any  ad- 
missions were  made  by  the  father  or  daughter  is  not  privi- 
leged communication.  The  reason  that  the  evidence  of  this 
physician  is  not  privileged  communication  Is  the  fact  that 
the  statements  which  he  heard  after  he  had  examined  the 
daughter  and  pronounced  her  condition  was  not  necessary  to 
enable  him  to  prescribe  for  such  patient  as  a physician, 
or  do  any  act  for  her  as  a surgeon. 

Respectfully  submitted 


W.  J.  BURES 

Assistant  Attorney  General 


APPROVED: 


COVELL  R.  II*' WITT 
(Acting)  Attorney  General 
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ROAD  DISTRICT  It  is  mandatory  upon  the  county  court 
TAXATION:  to  make  a levy  under  Section  8526, 

R.  S.  Mo.  1939,  and,  upon  the  failure 
, of  the  county  court  to  make  such  a levy, 

ly  mandamus  will  lie. 

/ March  13,  1941 


Honorable  G.  Logan  Marr 
Prosecuting  /attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion,  under  date  of  February  4, 

1941,  and  also  your  letter  of  March  7,  1941,  supple- 
menting your  request. 

You  inquire  if  there  is  any  provision  under 
Article  X,  Chapter  46,  E.  S.  Mo.  1939,  under  which 
your  special  road  district  is  organized,  which  allows 
the  commission  of  said  road  district  to  levy  as  it 
does  in  Section  8716,  R.  S.  Mo.  1939.  You  further 
inquire  if  it  Is  mandatory  that  your  county  court 
make  a levy  under  Section  8526,  R.  S*  Mo.  1939,  and 
if  the  court  fails  to  make  such  a levy’ under  this 
section,  is  there  any  way  the  special  road  district 
may  compel  the  court  to  make  the  levy. 

Under  Section  8526,  R.  S.  Mo.  1939,  the  county 
court  shall  make  a levy.  It  is  a mandatory  duty  upon 
the  county  court,  and  they  have  no  discretion  as  to 
whether  or  not  a levy  .shall  be  made.  The  only  discretion 
they  may  exercise  is  as  to  the  amount  of  the  levy. 

This  provision  no  longer  provides  for  a minimum  levy 
but  restricts  the  county  court  from  making  a levy  In 
excess  of  twenty  cents  on  the  one  hundred  dollars 
valuation  of  property.  Section  8526,  R.  C.  Mo.  1939, 
reads  as  follows: 


”The  eounty  courts  in  the  several  counties 
of  this  state,  having  a population  of  less 
than  two  hundred  and  fifty  thousand  inhabi- 
tants, at  the  May  term  the,reof  In  each  year, 
shall  levy  upon  all  real  and  personal  prop- 
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erty  made  taxable  by  law  a tax  of  not 
more  than  twenty  cents  on  the  one  hundred 
dollars  valuation  as  a road  tax,  which 
levy  shall  be  colic  cted  and  paid  into 
the  county  treasury  as  other  revenue, 
and  shall  be  placed  to  the  credit  of 
the  'county  road  and  bridge  fund.'” 


(See  State  To  Use  of  Covington  v«  Wabash  Railway  Co., 

319  Mo,  302,  1.  c.  306.) 

Furthermore,  the  special  road  district  is  entitled 
to  its  proportionate  shore  of  the  levy,  (bee  two  opinions 
of  this  department  referred  to  in  your  original  request,) 

In  support  of  the  above  statement  that  it  is 
mandatory  upon  the  county  court  to  make  a levy  under 
Section  8326,  R . S.  Mo.  1939,  we  quote  from  State  ex  rel. 
Kersey  v.  Land  & Cooperage  Co.,  517  Mo.  41,  1.  c.  47: 


"A  consideration  of  the  statutes  above 
referred  to  forces  the  conclusion  that 
the  foundation  of  the  finances  for  road 
purposes  rests  on  these  statutes  authoriz- 
ed by  Sections  1 and  10  as  limited  by 
Section  11  of  Article  10  of  the  Consti- 
tution, for  the  reason  the  several  counties 
must,  since  the  enactment  of  Section  10595 
(Laws  1911,  p.  358),  levy  taxes  for  road 
purposes.  Whereas,  Section  22  of  Article 
10  of  the  Constitution  expressly  grants 
an  absolute  discretion  to  the  county  court 
to  levy  a tax  or  not  to  levy  a tax  for 
road  purposes,  as  its  judgment  may  suggest. 


In  State  ex  rel.  Moberly  Special  Road  District, 
Appellant,  v.  C.  R,  Burton,  et  al..  Judges  of  the  County 
Court,  283  Mo.  41,  a writ  of  mandamus  was  filed  against 
the  County  Court  of  Randolph  County  to  require  them  to 
turn  over  to  the  Moberly  Special  Road  District  a ten  per 
cent  levy  collected  by  the  county  court  on  all  property 
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in  Randolph  County  for  road  and  bridge  purposes  which 
had  been  collected  in  the  special  road  district.  This 
levy  was  made  in  addition  to  a levy  for  special  road 
and  bridge  purposes.  The  court  held  that  under  Section 
36,  Laws  of  1917,  page  457-458  (which  is  the  same  as  Section 
8526,  R.  S.  Mo.  1939,  except  that  there  is  no  longer  a 
provision  relative  to  a minimum  levy  that  the  court  shall 
make),  that  the  county  court  shall  place  the  ten  per  cent 
levy  on  property  in  the  special  road  district  made  by 
the  county  court  in  the  county  treasury  to  the  credit  of 
the  special  road  district.  The  court,  as  authority  for 
this,  quotes  Section  37,  Laws  of  1917,  which  is  the  same 
as  Section  8527,  R.  S.  Mo,  1939,  wherein  it  says,  "All 
levies  collected  on  property  in  a special  road  district 
shall  be  applied  to  credit  of  the  road  district.’1  In 
so  holding,  the  court  said,  1.  c.  47: 


"It  will  be  observed  from  reading  Section 
36,  in  connection  with  the  first  proviso 
mentioned  in  Section  37  (placed  in  brackets 
by  way  of  convenience),  that  all  the  tax 
which  is  collected  from  property  lying 
within  any  road  district,  shall  be  paid 
into  the  county  treasury,  and  placed  to 
the  credit  of  the  said  district,  etc.  That 
part  of  Section  37,  contained  in  the  above 
proviso,  is  valid  to  the  extent  of  requiring 
all  tax  collected  by  virtue  of  Section  11 
of  Article  10  of  the  Constitution,  under 
Section  36,  supra,  on  property  within  the 
special  road  district,  to  be  applied  to 
the  credit  of  the  latter.  Said  proviso, 
however,  cannot  legally  apply,  to  the 
special  road  district,  to  be  applied  to 
the  credit  of  the  latter.  Said  proviso, 
however,  cannot  legally  apply,  to  the 
special  road  and  bridge  taxes,  levied  un- 
der Section  37,  supra,  and  Section  22  of 
Article  10  of  our  Constitution,  adopted 
in  1908,  which  reads  as  follows: 

"’Sec.  22.  In  addition  to  taxes  au- 
thorized to  be  levied  for  county  pur- 
poses under  and  by  virtue  of  Section 


Hon.  G.  Logan  Marr 


-4- 


1941 


March  13, 


11,  Article  10  of  the  Constitution  of 
this  State,  the  county  court  in  the 
several  counties  of  this  State  not 
under  township  organization,  and  the 
township  hoard  of  directors  in  the 
several  counties  under  township  organi- 
zation, may,  in  their  discretion,  levy 
and  collect,  in  the  same  manner  as  state 
and  county  taxes  are  collected,  a special 
tax  not  exceeding  twenty-five  cents  on 
each  .,100  valuation,  to  be  used  for  rood 
and  bridge  purposes,  but  for  no  other 
purpose  whatever;  and  the  power  hereby 
given  said  county  courts  and  township 
boards  is  declared  to  be  a discretionary 
power  * 1 

"Under  thin  section  of  the  Constitution, 
the  county  court  had  the  right  to  levy, 
in  addition  to  the  ten  cents  described  in 
Lection  36,  a special  road  and  bridge  tax 
of  twenty-five  cents  on  each  .>100  valuation, 
under  Section  37,  Section  22  of  the  Con- 
stitution did  not  vest  in  the  Legislature 
the  power  to  compel  the  county  court  to 
levy  said  twenty-five  cents  or  any  part 
of  same.  On  the  contrary,  the  county 
court  is  given  a discretionary  power  in 
respect  to  said  matter.  This,  however, 
does  not  relieve  the  county  court  from 
levying  a tax  for  road  purposes,  of  not 
more  than  twenty  cents,  nor  less  than 
ten  cents,  on  the  >100  valuation,  which 
i 3 to  be  collected  from  the  property  ih 
the  special  road  district,  by  virtue  of 
Section  56  supra,  under  Section  11  of 
Article  10  of  our  Constitution. h ( I tali c s 
ours) 


Also  see  Carthage  Hoad  District  v.  Ross,  270  Mo.  76,  192 
S.  Vi.  976, 

In  your  request,  you  state  that  the  county  court 
in  recent  years  has  failed  to  make  any  kind  of  a levy 
under  Section  8526,  R.  S.  Mo.  1929,  In  view  of  this 
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fact.  It  is  the  opinion  of  this  department  that  mandamus 
will  lie  against  the  county  court  to  compel  them  to  make 
a levy  under  this  statutory  provision. 

In  State  ex  rel.  Covington  v.  V. abash  Railway  Co., 
supra,  the  court  indicated  that  it  is  still  mandatory 
upon  the  county  court  to  levy  under  Section  7890,  R.  S. 
Mo.  1929  (same  as  Section  8526,  R.  3.  Mo.  1939),  even 
though  there  is  no  longer  a minimum  levy  as  provided 
before  same  was  amended  in  the  Special  Session,  1921. 

In  so  holding,  the  court  said: 


"This  brings  us  to  the  constitutional 
questions.  The  first  to  be  considered 
Is  this:  To  what  particular  constitu- 
tional provision  is  amended  section 
10682  referable?  Let  us  first  set  out 
the  statutes 

’’’The  county  courts  in  the  several  counties 
of  this  state,  having  a population  of 
less  than  two  hundred  and  fifty  thousand 
inhabitants,  at  the  May  term  thereof  in 
each  year,  shall  levy  upon  all  real  and 
personal  property  made  taxable  by  law  a 
tax  of-  not  more  than  twenty  cents  nor 
less  than  ten  cents  on  the  hundred  dollars 
valuation  as  a road  tax,  which  levy  shall 
be  collected  and  paid  into  the  county 
treasury  as  other  revenue,  and  shall  be 
placed  to  the  credit  of  the  ’’county  road 
and  bridge  fund.”’ 

’’The  prototype  of  this  section  was  enacted 
by  Laws  Ko*  1899,  p.  340  (section  9456, 

R,  S.  Mo.  1899)  by  which  It  vre.8  provided 
that  county  courts  may  levy  a road  tax 
of  not  less  than  five  cents  or  more  than 
twenty  cents  on  the  one  hundred  dollars 
valuation,  to  be  deducted  from  the  levy 
made  for  county  purposes.  The  statute 
has  come  on  down  as  seetion  19,  p.  743, 

Laws  Mo.  1909;  section  10481,  R.  S . Mo. 
1909;  Laws  Mo.  1913,  p.  667;  section  36, 
p.  457,  Laws  Mo.  1917;  section  10682,  R. 

S.  Mo.  1919;  and  Laws  Mo.  1921  (Extra 
Session),  p.  172.  The  law  of  1909  dropped 
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the  5 cent  minimum  imposed  by  the  lav/ 
of  1899,  and  also  omitted  the  specific 
provision  that  the  road  tax  be  deducted 
from  the  levy  made  for  county  purposes. 
The  1913  law  put  back  a minimum  of  10 
cents,  whieh  was  carried  in  the  statute 
until  stricken  out  by  the  amendment  of 
1921.,  Bow  there  is  no  minimum  require- 
ment, but  the  section  during  all  this  20 
years,  nearl?/',  has  been  regarded  as  a 
mandatory  statute  requiring  the  levy  of 
a road  tax  within  the  limit  (or  limits) 
specified  from  time  to  timeT^  ( Italics 
ours) 


Also,  in  Holla  Special  Road  District  v.  Phelps 
County,  342  Mo.  459,  1.  c.  464,  the  court  said: 


"It  would  also  mean  that  the  county 
court  hud  ignored  the  mandate  of  Section 
7890,  supra,  which  section  has  always 
been  considered  mandatory."  „ 


In  State  v.  City  of  St.  Louis,  IS.  W . (2d)  1021, 
1.  c.  1025,  the  court,  in  holding  that  a specific  minis- 
terial duty,  mandatory  in  nature,  imposed  upon  an  officer, 
board  or  tribunal  regarding  the  levy  of  taxes,  will  be 
enforced  by  mandamus,  said: 


"First,  as  to  the  legal  propriety  of 
mandamus  to  compel  the  performance  of 
the  duties  here  sought  to  be  enjoined 
upon  the  respondents.  The  statute 
(sections  9009  to  9016,  supra),  here- 
inafter referred  to  as  the  ‘Park  Statute,’ 
is  in  the  nature  of  an  enabling  act. 

The  power  it  confers  and  the  duties  it 
enjoins  are  clearly  set  forth  therein; 
and  a review  of  the  same  discloses  that 
they  are  ministerial  in  their  nature, 
where  a specific  ministerial  duty,  which 
from  its  terms  is  mandatory  in  its  nature. 
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la  imposed  upon  an  officer,  a board,  or 
a tribunal  with  respect  to  the  levy, 
assessment,  and  appropriation  of  taxes 
or  the  expenditure  of  the  same,  manda- 
mus will  lie  to  compel  its  performance. 

The  rule  as  to  the  application  of  the 
writ  as  above  stated  has  been  explicitly 
approved,  in  construing  a similar  statute 
(Lav/s  1907,  p.  94}  to  that  under  review 
in  the  case  of  State  ex  rel.  Rixby  et 
al.  v.  City  of  St.  Louis;  241  Mo*  231, 

145  S.  W,  801*  This  case,  which  involved 
the  question  as  to  the  validity  of  an 
act  providing  for  the  levy  and  collection 
of  a tax  in  the  city  of  St.  Loui3  for  the 
establishment,  maintenance,  and  extension 
of  a museum  of  art,  held  that  mandamus 
was  the  proper  remedy  to  compel  the  per- 
formance of  that  duty.  .nrlier  and  later 
cases  in  thia  jurisdiction,  while  somewhat 
dissimilar  in  their  facts  to  those  in  the 
instant  case,  give  support  to  the  rule  as 
above  stated.  State  ex  rel. * Haws  v.  Mason, 
153  Mo.  23,  54  5.  V..  524;  Rutledge  v. 

School  Board,  131  Mo.  505,  33  S.  W.  3;  State 
ex  rel.  v.  R.  R.,  86  Mo.  13;  State  ex  rel. 
v.  Nolte,  315  Mo.  84,  285  S.  h.  501;  Heather 
v.  Palmyra,  311  Mo.  32,  276  8.  W.  872." 


Therefore,  It  is  the  opinion  of  this  department 
that  since  the  county  court  has  failed  to  make  a levy 
under  Section  8526,  R.  S.  Mo.  1939,  and  apparently  has 
no  Intention  whatever  of  making  any  such  levy  in  the 
future,  the  writ  of  mandamus  will  lie  against  them  to 
require  them  to  make  a levy  In  May,  as  provided  by 
Section  8526,  supra.  However,  this  writ  cannot  be 
enforced  against  the  county  court  to  require  them  to 
levy  any  certain  amount  of  money  for  the  reason  that  the 
amount  of  levy  the  county  court  Is  required  to  make  comes 
within  their  discretion,  however  not  to  exceed  twenty  per 
cent  upon  the  one  hundred  dollars  valuation  of  property 
in  the  special  road  district,  and  mandamus  will  not  lie 
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against  an  officer  to  exercise  a discretionary  duty* 

It  is  the  further  opinion  of  this  department 
that  there  is  no  statutory  authority  for  the  special 
road  district  commissioners  of  a road  district  organized 
under  Article  X,  Chapter  46,  R.  S,  Mo.  1939,  to  make  such 
a levy  as  is  provided  in  Section  8716,  R*  S*  Mo.  1939, 


Respectfully  submitted. 


AUBREY  R.  HAMMETT , JR. 
Assistant  Attorney  General 


APPROVED: 


VANE  C.,  THURLO 

(Acting)  Attorney  General 


ARIIsVC 


TAXATION:  The  fiscal,  calendar  and  financial  year 

SPECIAL  ROAD  DISTRICTS:  of  a county  begins  on  the  1st  day  of 

January  and  ends  on  the  31st  day  of 
December.  Warrants  accruing  in  1939 
cannot  be  paid  out  of  the  taxes  assessed 
Y for  1940  unless  a surplus  over  and  above 

/ l..  county  expenses  in  1940. 


7 April  9,  1941 

V 

Y* 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sirs 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  April  7,  1941,  which  reads  as  follows: 

"The  county  court  has  been  handling 
special  road  districts  in  this  county 
in  February  in  regard  to  the  appoint- 
ment of  any  vacancies  on  the  board  of 
commissioners  and  in  regard  to  the 
settlement  of  accounts. 

"Section  8699  states  that  settlements 
are  to  be  made  annually  in  August  of 
each  year. 

"In  February  of  each  year  after  the 
taxes  of  the  preceding  year  are  col- 
lected, the  apportionment  is  made  to 
the  specials. 

"This  has  created  some  confusion  as  to 
'when  does  the  fiscal  year  actually 
begin  and  end. 

"If  the  taxes  are  to  pay  current  revenues, 
what  year  taxes  are  meant  to  pay  the 
debts?  For  Instance  read  section  8702- 
1939,  which  limits  the  debts  to  the  an- 
nual yearly  Income  and  revenue. 

"For  instance,  debts  are  made  in  1940, 
and  the  1940  taxes  based  on  the  June  I, 

1939  assessment,  and  the  levy  of  May 
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1940 j yet  the  1940  taxes  are  not  paid 
over  until  February  1941*  Is  that  ap- 
portionment paid  in  1941  for  3.940 
debts  or  for  debts  of  1941? 

s 

"-1- 

"vVhen  does  the  fiscal  year  actually 
begin  and  end? 

"-2- 

"What  years  taxes  are  meant  in  fixing 
a debt  limit  within  the  annual  Income 
and  revenue  of  any  one  year?” 

* 

I presume  you  are  rjeferrlng  in  this  request  for 
an  opinion  to  the  eight-mile  s, special  road  district  as 
organized  under  Section  8673,’  R,  S.  Missouri  1939* 

Section  8526,  R.  S*  Missouri  1939,  reads  as  fol- 
lows j 

"The  county  courts  in  the  several  counties 
of  this  state,  having  a population  of  less 
than  two  hundred  and  fifty  thousand  inhab- 
itants, at  tl}e  May  term  thereof  in  each 
year,  shall  levy  upon  all  real  and  person- 
al property  made  taxable  by  law  a tax  of 
not  more  than  twenty  cents  on  the  one 
hundred  dollars  .^valuation  as  a road  tax, 
which  levy  shall  be  collected  and  paid 
'infco  " the  county  treasury  as  other  reve- 
nue, arid  shall  be  placed  To  the  credit 
of  the  ' ^county  road  and  bridge  fund'* 1 h 

It  will  be  noticed  under  the  above  section  that 
the  levy  for  a road  tax  shall  be  collected  and  paid  into 
the  county  treasury  as  other  revenue,  that  is,  this  ordinary 
road  tax  is  the  same  as  the  payment  of  state  and  county 
ordinary  tax.  It  will  also  be  noticed  in  this  section  that 
the  levy  is  made  in  May  and,  of  course,  this  levy  is  made 
for  the  collection  of  taxes  to  be  used  for  road  purposes 
in  the  following  year  and  warrants  drawn  on  the  county 
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treasury  for  road  purposes  In  the  following  year  shall 
be  paid  out  of  the  taxes  levied  In  May  and  collected  in 
the  previous  year* 

Section  8526,  supra.  Is  authorized  under  Sec- 
tion 12,  Article  10  of  the  Missouri  Constitution. 

Section  8827,  R,  S.  Missouri  1939,  provides  for 
an  additional  levy  to  that  as  levied  under  Section  8526, 
supra,  but  contains  special  provisions  as  to  the  allo- 
cation of  that  tax  and  special  allocation  of  the  tax 
levied  and  collected  In  certain  districts. 

Section  8527,  R.  S.  Missouri  1939,  is  authorized 
by  Section  22,  Article  10  of  the  Missouri  Constitution 
which  reads  as  follows i 

ttIn  addition  to  taxes  authorized  to 
be  levied  for  county  purposes  under 
and  by  virtue  of  section  11,  article 
X of  the  Constitution  of  this  State, 
the  county  court  in  the  several  counties 
of  this  State  dot  under  township  organ- 
ization, and  the  township  board  of 
directors  in  tiie  several  counties  under 
township  organization,  may,  in  their 
discretion,  ievy  and  collect,  in  the 
same  manner  as  State  and  county  taxes 
are  collected,  a special  tax  not  ex- 
ceeding twenty-five  cents  on  each 
' $100  valuation,  to  be  used  for  road 
and  bridge  purposes,  but  for  no  other 
purpose  whatever?  and  the  power  hereby 
given  said  county  courts  and  township 
boards  is  declared  to  be  a discretion- 
ary power.0 

It  will  also  be  noticed  in  the  above  section 
that  this  constitutional  section  specifically  states 
”may  in  their  descretlon,  levy  and  collect,  in  the  same 
manner  as  state  and  county  taxes  are  collected,.  *** 

Under  Section  8699,  R.  S.  Missouri  1939,  the 
board  of  commissioners  shall  make  an  annual  settlement. 
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This  section  does  not  mean  that  this  date  in 
August  is  the  end  of  the  fiscal,  financial,  or  calendar 
year.  This  section  will  be  touched  upon  later  in  this 
opinion  in  the  case  of  Union  Trust  & Savings  Bank  v.  City 
of  Sedalia,  254  S.  W,  28, 

Section  8702,  R,  S,  Missouri  1939,  reads  as 

follows : 

’’Such  board  may  issue  warrants  on  the 
treasurer  of  the  board  in  payment  of 
the  expenses  and  obligations  which 
the  board  are  authorized  to  incur  in 
behalf  of  such  special  road  districts 
and  such  warrants  may  be  issued  in 
anticipation  of  the  income  and  reve- 
nue provided  for  the  year  for  which 
the  debt  or  obligation  for  which  the 
warrant  is  issued  was  incurred?  but 
such  districts  or  such  board  on 
behalf  thereof  shall  not  beedine 
indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  one  year  the  income  and  revenue 
provided  for  such  year*  Provided, 
however,  that  this  shall  not  prevent 
the  incurring'  of  indebtedness  under 
bond  issue  as  is  or  may  be  provided 
by  law.” 

Tills  section  is  authorized  under  Section  12  of 
Article  10  of  the  Missouri  Constitution,  Under  this  sec- 
tion warrants  issued  for  1940  can  only  be  paid  out  of  the 
money  raised  by  assessment  and  collection  of  taxes  made 
for  the  year  1940  but  assessed  in  the  year  1939,  Taxes 
levied,  assessed  and  collected  in  1940  for  the  year  1941 
can  only  be  used  for  the  payment  of  warrants  accruing  in 
the  year  1941  and  not  for  warrants  accrued  in  the  year 
1940, 

In  the  ease  of  State  ex  rel,  v,  Johnson,  162  Mo 
621,  1.  c.  631,  the  court,  in  passing  upon  this  question, 
said  i 
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"This  section  then  had  been  the  law 
of  this  State  for  twenty  years  before 
the  adoption  of  the  Constitution  of 
1875.  Prior  to  that,  it  was  not  neces- 
sary that  a county  warrant  should  be 
drawn  upon  a special  fund  or  that  It 
should  come  to  the  holder  during  the 
year  in  which  the  indebtedness  was 
created,  $hat,  then,  was  the  effect 
of  the  Constitution  upon  this  section? 

As  was  ruled  in  Andrew  County  v»  Schell, 
135  Mo.  31,  and  State  ex  rel.  v.  Payhe, 
151  Mo,  670,  that  section  was  modified 
by  the  Constitution  to  the  extent  that 
thereafter  the  warrants  drawn  by  the 
county  court  in  any  year  to  meet  all 
the  necessary  and  current  expenses  for 
that  year  must  first  be  paid  in  full 
in  the  order  of  their  registration, 
and  if  a surplus  was  left,  then  the 
section  operated  on  all  other  warrants 
ju3t  as  it  had  previous  to  the  adoption 
of  the  Constitution  of  1875.  In  a word, 
that  section,  in  so  far  only  as  it  con- 
flicted with  the  provisions  of  section 
12  of  article  10  of  the  Constitution, 
became  inoperative  byfbrce  of  the  Consti- 
tution as  soon  as  It  went  into  effect, 
because  inconsistent  therewith.  But 
with  this  exception  there  is  no  such 
repugnancy  as  requires  us  to  hold  it 
was  absolutely  repealed,',  the  rule  of 
construction  being  that  before  it  shall 
be  construed  as  repealed  by  Implication 
only,  the  two  must  be  so  repugnant  that 
both  can  not  stand,  and,  we  think,  with 
the  modification  we  have  mentioned,  both 
can  stand.  Such  has  been  the  opinion  of 
the  Legislture,  we  think,  from  the  fact 
that  this  section  has  been  preserved 
through  three  revisions  since  the 
adoption  of  the  Constitution,  We  con- 
clude that  this  surplus,  after  the  cur- 
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rent  expenses  for  the  years  1895 
and  1896  had  all  been  paid,  at  once 
became  subject  to  this  general  statute, 
section  3166,  Revised  Statutes  1889, 
which  provides  a just  and  equitable 
rule  for  the  payment  of  the  debts  of 
the  counties.  The  preferred  right  of 
payment  according  to  registration  is 
not  taken  away  further  than  the  changed 
condition  wrought  by  the  Constitution 
requires,  and  when  the  Constitution  is 
read  into  and  with  this  section,  it 
merely  changes  the  order  of  payment  so 
that  the  funds  provided  for  each  year’s 
expenses  is  primarily  the  fund  out  of 
which  warrants  drawn  for  those  expenses 
are  to  be  paid  according  to  their 
presentation  and  registration  in  that 
year,  and  y/heh  they  are  all  paid  and  a 
surplus,  as  in  this  case,  remains,  then 
it  is  applicable  to  unpaid  warrants  of 
former  years  and  section  6771,  Revised 
Statutes  1899,  provides  the  rule  of 
priority  just  as  it  did  before  its 
modification  by  the  Constitution  of 
1875,  and  the  surplus  is  not  to  b e 
distributed  piro  rata,” 

The  levy  for  ordinary  road  tax  made  in  May  in 
accordance  with  Section  8526,  supra,  is  a levy  made  in  the 
same  manner  as  other  taxes  and  is  for  the  following  year. 
If  the  levy  is  made  in  1941,  it  is  for  the  payment  of 
road  expenses  in  the  year  1942, 

The  whole  of  your  request  depends  on  the  answer 
to  your  two  questions  marked  1 and  2,  which  read  as  fol- 
lows* 

”-l- 

r,When  does  the  fiscal  year  actually 
begin  and  end? 
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HWhat  years  taxes  are  meant  ih  fixing 
a debt  limit  within  the  annual  Income 
and  revenue  of  any  one  year?” 

In  passing  on  the  construction  of  Section  16, 
Article  10,  Constitution  of  Missouri,  and  Section  8702, 
supra,  the  Supreme  Court  in  Hawkins  v.  Cox,  66  S,  W,  (2d) 
539,  1 . c,  542,  334  Mo.  640,  said; 

”This  road  district  is  given  authority 
under  section  8065,  R.  S,  1929  (Mo,  St, 

Ann.  section  8065,  p.  6857),  to  con- 
struct, improve,  and  repair  highways 
and  bridges  and  Is  enjoined  to  keep 
same  in  good  condition,  and  to  this 
end  is  authorized  to  'employ  hands  and 
teams*  and  to  'rent,  lease  or  buy  teams, 
implements,  tools  and  machinery;  all 
kinds  of  motor  power,  and  all  things 
needed  to  carry  on  such  work.' 

,rihe  question  presented  here  Is  wheth- 
er the  road  district  in  question  ex- 
ceeded Its  powers  In  this  respect, 
under  its  then  financial  condition. 

In  making  the  contract  of  purchase 
just  referred  to,  and.  If  so,  to  what 
extent.  We  think  the  first  question 
•must  be  answered  in  the  affirmative. 

Municipal  corporations,  such  as  are 
special  road  districts,  are  by  our 
Constitution  placed  on  what  has  been 
termed  a cash  basis*  This  has  been 
accomplished  by  the  provisions  of 
section  12,  article  10,  of  the  Consti- 
tution, which  provides  that  'no  county, 
city,  town,  township,  school  district 
or  other  political  corporation  or  sub- 
division of  the  State  shall  be  allowed 
to  become  indebted  In  any  manner  or  for 
any  purpose  to  an  amount  exceeding  In 
any  year  the  Income  and  revenue  pro- 


Hon.  G.  Logan  Marr 


(8) 


April  9,  1941 


vided  for  such  year,  without  the  con- 
sent of  two-thirds  of  the  voters  there- 
of voting  on  such  proposition,  at  an 
election  to  be  held  for  that  purpose.’ 

The  plain  meaning  of  this  constitutional 
provision  is  that  any  such  municipal 
corporation  may  spend  or  contract  to 
spend  (become  indebted)  ’in  any  (calendar) 
year  the  income  and  revenue  provided  for 
such  year,’  but  beyond  that  it  cannot  go 
in  creating  a debt  for  any  purpose  or  in 
any  manner,  except  by  consent  of  two- 
thirds  of  the  voters.  This  was  so  held  in 
Book  v*  Earl,  87  ^Mo.  246,  where  this  court 
said i ’The  contracting  of  a debt  in  the 
future,  by  the  c chanty  in  any  manner  or 
for  any  purpose,  in  any  one  year  exceeding 
the  revenue  which  the  tax  authorized  to 
be  imposed  would  jbring  into  the  treasury 
for  county  purposes  for  such  year,  unless 
expressly  authorized  to  do  s q by  the  as- 
sent of  two-thirds  of  the  voters’  is 
prohibited.  4 **  The  evident  pur- 

pose of  the  framers  of  the  constitution 
and  the  people  who  adopted  it  was  to 
abolish,  in  the  Administration  of  county 
and  municipal  government,  the  credit 
system  and  establish  the  cash  system 
by  limiting  the  ejmount  of  tax  which 
might  be  imposed ‘by  a county  for  county 
pup oses,  and  limiting  the  expenditures 
in  any  given  yeaif  to  the  amount  of  reve- 
nue which  such  tax  would  bring  into  the 
treasury  for  that  year.  Section  12, 
supra,  is  clear  explicit  on  this 
point*  Under  this  section  the  county 
court  might  anticipate  the  revenue 
collected,  and  to  be  collected,  for 
any  given  year,  and  contract  debts 
for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for 
that  year,  but  not  in  excess  of  it*’w 
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It  will  be  noticed  In  the  above  opinion  that 
the  court  specifically  states  In  any  calendar  year  the 
income  and  revenue  provided  for  such  year.  Calendar 
year*  according  to  the  decisions  of  our  court  In  refer- 
ence to  Section  12*  Article  10  of  the  Missouri  Constitution, 
means  from  January  1 unti-1  December  31  where  the  question 
of  the  finances  of  a county  or  city  Is  Involved*  It  was 
so  held  In  the  case  of  Union  Trust  & Savings  Bank  v.  City 
of  Sedalla,  254  S*  W«  28*  1*  c.  30,  par*  1*  where  the  court 
said* 


"Section  70  of  the  act  of  the  Thirty- 
Seventh  General  Assembly  (Laws  of 
1893,  loc.  cit,  77)  pleaded  in  the 
petition  and  mentioned  in  the  bonds,  so 
far  as  applicable  reads* 

"•The  mayor  and  council  shall  also 
have  the  power,  by  ordinance,  to  issue 
bonds,  payable  In  one  year,  to  an 
amount  not  exceeding  half  the  current 
revenue  for  the  fiscal  year,  and  also 
to  Issue  bonds  in  renewal  of  other 
bonds  of  the  city  maturing  for  the 
requisite  amount,  and  which  the  city 
has  no  fund  to  pay:  Provided,  how- 
ever, that  such  renewal  bonds  shall 
not  bear  any  greater  rate  of  Interest 
than  did  the  original  bonds,  and  shall 
not  run  for  a longer  time  than  ten 
.years**  j 

MWe  have  Italicized  the  words  ^fiscal 
year1  above,  because  around  these  hover 
all  the  troubles  in  the  case.  The  statute 
mu3t  be  read  in  the  light  of  section  12 
of  article  10  of  the  Constitution  If 
such  provision  of  the  Constitution  limits 
the  meaning  of  the  words  in  this  statute 
of  1893 , which  is  now  section  8275,  R*  S * 
1919*  The  applicable  portion  of  the 
constitutional  provision  reads: 

M * No  county,  city,  town,  township, 
school  district  or  other  political 
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corporation  or  subdivision  of  the 
state  shall  be  allowed  to  become 
indebted  In  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue 
provided  for  such  year,  without  the 
assent  of  two* thirds  of  the  voters 
thereof  voting  at  an  election  to  be 
held  for  that  purpose.’ 

"It  will  be  noted  that  the  words  used 
are  ’exceeding  in  any  year  the  Income 
and  revenue  provided  for  such  year*’ 

The  Constitution  says  nothing  about 
a ’fiscal  year , * The  words  used,  and 
especially  the  latter  words  in  the 
question  last  above,  indicates  what 
might  be  termed  a ’revenue  year,’  or 
a ’dipt* creating  year.’  The  limitation 
is  that  the  city  cannot  become  indebted 
in  any  year  in  excess  of  the  income  and 
revenues  provided  for  such  year*  Does 
this  mean  a calendar  year,  or  will  it 
permit  a ’fiscal  year’  to  be  establish- 
ed which  would  cover  a different  twelve 
months  ? 

nl£he  qualifying  word  ’fiscal*  is  the 
thing  upon  which  appellant  hangs  its 
hopes.  Law  writers  and  lexicographers 
have  thus  defined  the  words  In  Black’s 
Law  Dictionary,  fiscal  is  defined  as 
’relating  to  the  fisc  or  public  treasury; 
relating  to  accounts  or  to  the  management 
of  revenue.’  In  Rapalje  & Lawrence's  Law 
Dictionary  it  is'  defined  as  ’belonging 
to  the  exchequer,  revenue  or  public 
treasury*’  Bouvler’s  Law  Dictionary 
defines  it  as  'belonging  to  the  fisc  or 
public  treasury*’ 

"The  term  ’fiscal  year’  is  defined  by 
the  leading  lexicographers  as  follows: 
Funk  & Wagnall’s  New  Standard  Dictionary 
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defines  the  term  '•fiscal  year1  as 
•the  financial  year  at  the  end  of 
which  the  accounts  are  balanced*1 
Webster's  International  Dictionary 
defines  fiscal  year  as  ‘the  year 
by  or  for  which  accounts  are  reckoned, 
or  the  year  between  one  annual  time 
of  settlement  or  balancing  of  accounts, 
and  another  * 1 

’’•^he  Constitution  says  nothing  about  - 
a ’fiscal  year.1  It  simply  uses  the 
tern  'year.1  As  to  counties,  the 
word  ’year1. as  found  in  section  12  of 
article  10,  Missouri  Constitution, 
which  we  have  quoted  supra,  has  been 
held  to  mean  a calendar  year,  or  a 
year  beginning  January  1st  and  ending 
December  31st,  Wilson  v.  Knox  County, 

132  Mo.  387,  34  S.  W.  45,  477 j State 
ex  rel.  Appleby,  136  Mo.  408 2 37  S.  W. 
1122;  State  ex  rel.  v.  Allison,  155  Mo. 
335,  56  S.  W.  467, 

’’The  Wilson  case  was  the  united  opinion 
of  our  court  In  banc.  Ho  diverse  opinion 
appeared  until  the  Allison  Case,  155  Mo, 
loc.  cit.  335,  56  S*  W.  467,  wherein 
Gantt,  C,  J.,  and  Burgess,  J,,  dissented; 
Gantt,  C,  J.,  In  an  opinion  filed.  The 
majority  opinion  followed  the  Wilson 
Case,  supra,  in  which  opinion,  Gantt  and 
Burgess,  JJ,,  then  concurred.  They 
departed  from  the  rule,  however,  in  the 
Allison  Case,  supra.  So  that,  up  to 
this  date,  the  word  ’year1  in  said  sec- 
tion 12  of  article  10  of  the  Constitution 
means  a calendar  year,  so  far  as  counties 
are  concerned.  Why  not  as  to  cities? 

But  this  question,  and  the  alleged 
distinction  between  counties  and  cities, 
later ,tt 
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CONCLUSION 


In  view  of  the  above  authorities  and  especially 
the  case  of  Union  Trust  & Savings  Bank  v.  City  of  Sedalla, 
254  S,  W,  28,  It  Is  the  opinion  of  this  department  that 
the  fiscal  year,  financial  year  or  calendar  year  as  to 
the  finances  of  the  county  such  as  Is  limited  under  Sec- 
tion 12,:  article  10  of  the  Constitution  of  Missouri  and 
Section  8702,  R,  S.  Missouri  1939,  the  year  begins  on 
January  1st  and  ends  on  December  31st,  notwithstanding 
that  the  board  of  commissioners  of  the  road  district  are 
compelled  to  make  their  annual  settlement  in  August  as 
set  out  In  Section  8699,  R,  S.  Missouri  1939. 

It  is  further  the  opinion  of  this  office  that 
debts  accruing  in  any  one  calendar,  fiscal  or  financial 
year  is  only  payable  out  of  the  money  levied  and  collected 
in  the  previous  year  for  the  year  that  the  debt  accrued. 

Respectfully  ^submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


v'A^i:  St thMEo 

(Acting)  Attorney  General 


WJBiDA 


CONSERVATION  COMMISSION:  Construing  Section  74,  House  Bill  No.  66. 
STATE  PARK  BOARD  : 

APPROPRIATION  : 


Y 


State  Park  Board 
Jefferson  C^ty, 
Missouri 


May  16,  1941. 


Attention:  Mr.  E.  A.  Mayes 

Assistant  Director. 


Gentlemen: 


Tills  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  under  date  of  May  14,  1941,  wherein  you 
inquire  as  to  the  legality  of  expenditures  heretofore 
made.  Also  committments  already  made  but  not  yet  paid, 
and  as  to  what  expenditures  may  be  legally  made  under  the 
appropriation  act  as  found  in  Section  74,  House  Bill  No. 
66,  as  passed  by  the  61st  General  Assembly  of  the  State  of 
Missouri.  In  this  opinion  we  shall  deal  only  with  the 
latter  request. 

It  is  fundamental  i ti  the  construction  of  statutes  and 
appropriation  acts  that  the  object  and  purpose  underlying 
their  enactment  Is  of  primary  Importance, 

This  proposition  of  law  is  laid  down  in  the  case  of 
Cummings  vs.  Kansas  City  Public  Service  Company,  66  S.  W. 
(2d)  920,  1.  c.  925.  In  that  case  the  court  said: 


”•*  The  primary  rule  of  construction 
of  statutes  Is  to  ascertain  the  law- 
makers f Intent,  from  the  words  used  If 
possible;  and  to  put  upon  the  language 
of  the  Legislature,  honestly  and  faith- 
fully, Its  plain  and  rational  meaning 
and  to  promote  Its  object,  w 
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It  Is  believed  that  the  object  and  purpose  underlying 
the  appropriation,  here  under  consideration,  is  to  be 
found  in  the  language  of  the  appropriation  act.  This  is 
at  once  apparent  by  the  use  of  the  following  language: 


"There  is  hereby  appropriated 
the  sum  of  Twenty  Thousand  ($20, 000,00} 
Dollars,  or  so  much  thereof  as  may  be 
necessary  for  the  use  of  the  State  Park 
Board,  for  the  purpose  of  securing 
Federal  funds"* 


Particular  attention  is  directed  to  the  use  of  the 
language  reading:  "Twenty  Thousand  (|20, 000*00}  Dollars, 
or  so  much  thereof  as  may  be  necessary  for  the  use,  etc*" 

This  language,  it  appears,  emphasizes  the  fact  that 
the  Legislature  knew  that  in  order  to  secure  the  Federal 
funds  it  was  necessary  to  make  the  appropriation*  If 
this  were  not  true,  then  why  the  use  of  the  language 
reading,  "for  the  purpose  of  securing  Federal  funds"* 

It  seems,  therefore,  to  logically  follow  that  It  was 
necessary  to  make  an  appropriation  of  State  monies  In 
order  to  secure  Federal  funds* 

While  the  above  considerations  clearly  indicate  that 
the  object  and  purpose  underlying  the  passage  of  the 
appropriation  act  was  to  secure  Federal  funds,  nevertheless 
it  Is  a matter  of  common  knowledge  that  the  State  never 
actually  receives  Federal  funds,  but  that  Federal  funds 
are  expended  by  Federal  agencies  (C.C.C*,  W,P,A.  and  IT.Y.A.) 
within  the  State  of  Missouri  conditioned  upon  certain 
expenditures  being  made  by  the  State  authorities.  Those 
expenditures  would  here  be  made  by  the  State  Park  Board, 
as  contemplated  by  the  act  hereunder  reviewed. 

Therefore,  It  logically  follows  that  the  Legislature 
was  cognizant  of  this  method  of  handling  of  Federal  funds. 
From  this  it  follows.  In  order  that  the  intention  of  the 
Legislature  may  be  clearly  revealed,  it  Is  necessary  to 
interpolate  between  the  words  "securing  Federal"  the  words 
"the  expenditure  of",  so  that  the  appropriation  act  will 
read  as  follows:  » 
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"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
General  Revenue  fund,  the  sum  of  Twenty 
Thousand  ((520,000,00)  Dollars,  or  so 
much  thereof  as  may  be  necessary  for 
the  use  of  the  State  Park  Board  for  the 
purpose  of  securing  the  expenditure  of 
Federal  funds  for  construction  work  In 
State  Parks,  for  the  period  beginning 
January  1,  1941  to  June  30,  1941." 


This  construction  of  the  statute  is  supported  by 
the  case  of  State  ex  rel.  v.  Moneyham,  212  Mo.  App,  573, 
1.  c*  580,  531,  which  reads  as  follows j 


"-a  a if  The  rule  to  be  observed  by  the 
courts  in  the  construction  of  statutes, 
and  the  one  to  which  all  others  are 
aids,  is,  that  the  intent  of  the  Legis- 
lature, when  ascertainable  from  the" 
language  used,  construed  in  the’  light 
of  the  end  sought  to  be  obtained,  must 
control . 

"If  the  intent  of  the  Legislature  is 
reasonably  clear  then  all  grammatical 
errors  and  errors  in  spelling  nnd 
punctuation  are  disregarded  or  corrected. 
The  meaning  of  words  may  be  limited, 
restricted  or  expanded  by  construction 
of  the  courts  when  it  becomes  necessary 
in  order  to  make  the  law  harmonize  with 
reason  and  properly  express  what  wa3  in 
fact  intended  by  the  lawmakers  in  enact- 
ing the  law.  (St.  Louis  v.' Christian 
Bros.  College,  257  Mov  541,  552,  165  S.  V/. 
1057 \ Stack  v.  General  Baking  Co.,  233 
Mo.  296,  410-413,  223  3.  9V  09.) 

"To  accomplish  the  same  purpose  words 
omitted  may  be  read  into  the  statute, 

if-  if-  if" 
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Now,  we  are  concerned  with  the  question  as  to  just 
how  much  of  the  appropriation  under  Section  74,  House  Bill 
No.  66,  may  be  expended  by  the  State  Park  Board  and  what 
constitutes  legal  expenditures  thereunder. 

In  the  beginning  v/e  will  say,  this  may  not  be  the 
same  in  any  two  instances,  The  amount  expended  and  valid 
expenditures,  to  a great  extent,  depend  upon  the  agreement 
or  contract  entered  into  and  approved  by  the  federal  agency 
as  well  as  the  State  Park  Board. 

Therefore,  it  is  necessary  that  we  carefully  examine 
the  Federal  act,  rules  and  regulations,  authorising  an 
appropriation  and  expenditure  on  such  projects  in  the 
State  parks  of  Missouri,  as  well  as  the'  State  appropriation 
act  as  found  in  Section  74,  House  Bill  No.  66,  supra.  This 
appropriation  act  reads  as  follov/s: 


"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
General  Kevenue  fund,  the  sum  of  Twenty 
Thousand  (4)20,000.00)  Dollars,  .,or  so 
much  thereof  as  may  be  necessary  for 
the  use  of  the  State  Park  Board  for  the 
purpose  of  securing  Federal  funds  for 
construction  work  in  State  parks,  for 
the  period  beginning  January  l,  1941-  to 
June  60,  1941, ^ 


We  have  hereinabove  held  that  the  Legislature  intended 
to  include  the  following  words  after  the  word  securing  "for 
the  expenditure  of",  for  the  reason  the  State  nor  the  State 
Park  Board  actually  received  any  Federal  funds  for  such 
projects.  Therefore,  under  the  well  established  rules  of 
construction,  we  have  hereinabove  ruled  that  such  words  may 
be  read  into  the  act.  Therefore,  hereinafter  we  shall  refer 
to  the  State  Appropriation  Act  as  if  same  contained  the 
words  "for  the  expenditure  of". 

The  question  now  Is  as  follows:  How  to  define  the  words 
"for  securing  the  expenditure  of  Federal  funds  for  const  mic- 
tion work  in  State  parks".  In  order  to  determine  how  this 
demand  shall  be  fulfilled.  It  will  require  the  examination  of 
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the  Federal  act,  rules  and  regulations  and  other  agreement 
or  contract  these  parties  enter  Into.  For  Instance,  such 
agreement  or  contract  may  only  require  such  expenditure  as 
is  required  to  prepare  a proposal  and  specification  by 
engineers  and  draftsmen,  or  It  may  require  the  State  Park 
Board  to  guarantee  and  assure  the  Federal  agency  that  they 
will  meet  a certain  percentage  of  the  total  expenditure  and 
such  guarantee  may  be  neeessary  before  the  Federal  agency 
Will  enter  in  such  agreement  or  contract* 

The  76th  Congress  of  the  United  States  enacted  H.  J* 
Resolution  No.  544,  as  found  in  Chapter  432,  page  600, 

U.  S.  Code  Congressional  Service.  In  this  act,  under 
Section  1 (a)  an  appropriation  was  made  to  the  Works 
Progress  Administration  for  the  fiscal  year  ending  June 
30,  1941  for  the  purpose  to  continue  to  provide  for  work 
for  needy  persons  on  useful  public  projects. 

Section  1 (b)  of  the  same  act  provides,  that  these 
funds  made  available  shall  be  used  for  the  prosecution, 
among  other  tilings,  of  the  work  in  State  Parks*  Other 
recreational  facilities  are  subject  to  the  approval  of 
the  President  of  the  United  States.  It  further  provides, 
that  preference  should  be  given  to  projects  which,  will 
contribute  to  the  rehabilitation  of  individuals,  foresta- 
tlon,  reforestation  and  other  improvements  of  forest  areas* 

Section  1 (c)  limits  the  cost  of  such  projects.  Tills 
provision  provides  that  costs,  exclusive  of  administration 
expense  and  other  than  labor  on  any  State  project,  shall 
not  exceed  the  average  for  the  fiscal  year  ending  June  30, 
1941  of  5|6.00  per  month  per  worker,  and  under  no  circum- 
stances shall  it  exceed  $7.00  per  month  per  worker  and, 
further  provides  that  such  funds  appropriated  shall  not 
be  used  for  the  purpose  of  any  construction  equipment  or 
machinery  in  any  case. 

Section  1 (d)  provides  that  the  United  States  shall 
not  furnish  money  to  exceed  three-fourths  of  the  total 
costs  of  any  non-Federal  project  to  be  undertaken  in  the 
states  after  June  1,  1940,  and  that  not  less  than  one-fourth 
of  such  total  costs  shall  be  borne  by  the  State  and  its 
political  sub-divisions* 
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Section  10  (c)  further  provides  that  no  non-Federal 
project  shall  he  undertaken  unless  and  until  this  sponsor 
has  made  a written  agreement  to  fulfill  such  part  of  the 
entire  cost  thereof  as  the  head  of  the  agency  determines, 
under  the  circumstances,  is  adequate  contribution.  Also 
the  head  of  the  agency  shall  promulgate  rules  and  regula- 
tions specifying  the  valuation  of  contributions,  in  kind, 
by  sponsor  for  the  use  of  sponsors  and  facilities,  equip- 
ment and  services  of  their  exuployees. 

Section  13  thereof  further  authorizes  Federal 
agencies,  receiving  appropriations  under  this  joint  resolu- 
tion, to  prescribe  miles  and  regulations  as  may  be  necessary 
to  carry  out  the  purposes  for'  which  such  appropriations  are 
made. 

Section  24  provides  that  none  of  these  appropriation 
funds,  available  under  this  act,  shall  be  used  *»  (b) 

for  the  operation  of  any  project  sponsored  solely  by  the 

W.  P,  A.  * * 

This  is  the  usual  procedure  for  the  expenditure  of 
Federal  fund3  for  construction  work  in  State  parks.  The 
State  Park  Board  prepares  a proposal  in  foie  begirding 
containing  the  total  cost  of  such  project,  specifications, 
etc,,  what  material,  equipment,  technical  services,  etc, 
they  shall  furnish  or  what  percentage  of  the  cost  they 
consider  they  can  furnish.  Such  proposal  is  then 
presented  for  approval  of  the  Federal  agency.  If  said 
proposal  meets  with  their  approval,  an  agreement  and 
contract  Is  entered  into  by  both  x^arties. 

From  the  foregoing  Joint  Resolution,  it  conclusively 
disposes  of  any  thought  that  the  State  Park  Board  may 
secure  the  expenditure  of  Federal  funds  for  construction 
work  In  State  Parks  in  Missouri  by  merely  furnishing  a 
proposal  and  specification  for  a project. 

This  resolution  specifically  provides  no  such  project 
shall  be  sponsored  entirely  by  this  appropriation.  Further 
that  the  Federal  agency  shall  not  expend  more  than  three- 
fourths  of  the  total  cost  of  such  project;  that  the  State 
or  political  sub-division  shall  furnish  not  less  than  one- 
fourth  of  the  total  cost  of  such  pro ject  and;  It  further 
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provides  that  no  such  project  shall  bo  -undertaken  unless 
and  until  the  sponsor.  In  this  case  the  State  Park  Board 
has  made  a written  agreement  to  finance  such  part  of  the 
entire  cost  thereof  as  the  agency  shall  determine  is 
adequate,  A copy  of  the  certificate  and  Agreement  is 
hereto  attached. 

Further,  it  is  a well  established  rule  of  construction 
that  the  Legislature,  when  it  enacts  a statute,  knows  the 
existing  laws.  In  Reed  vs,  Goldneck,  84  S.  W , 1104,  112 
Mo,  App,  310,  1,  c,  313,  the  court  said: 


’’This  being  the  settled  law  at  the  time 
the  statute  was  enacted,  we  must 
presume  that  the  Legislature  knew  the 
law  as  it  existed,  and  sought  to  make 
some  change  therein  by  statutory 
innovation” . 


Also  in  Smith  vs,  Pettis  County,  136  3,  W.  (2d)  282, 
1,  ct  207,  the  court,  in  holding  that  a statute  limiting 
the  fee3  that  a probate  court  might  retain  in  a year, 
held  that  the  reviewing  court  would  assume  that  the 
Legislature  was  familiar  with  probate  law  and  practice 
in  a general  way.  In  so  holding  the  court  saids 


”The  fees  collected  by  probate  judges 
are  of  public  record.  We  must  assume 
that  the  legislature  was  familiar  with 
them  when  they  adopted  these  provisos. 
We  may  also  assume  that  the  legislature 
wa3  familiar  with  probate  practice  in 
a general  way.  For  instance,  that 
estates  could  not  be  finally  settled 
until  after  a lapse  first  of  two  years 
and  nov/  of  one  year.  Where  there  is 
litigation  estates  remain  open  for  in- 
definite periods.  Estates  of  minors 
under  guardianship  may  remain  open  for 
almost  twenty-one  years j estates  of 
Insane  persons  much  longer.  Therefore, 
the  collection  of  fees  previously  earn- 
ed may  be  long  postponed.  It  would  be 
and  Is  unlikely  that  sufficient  fees 
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could  be  collected  in  the  first  years 
or  perhaps  during  the  entire  four  years 
, of  the  term  to  reach  the  amount  allowed. 
Moreover,  a probate  judge  la  specifically 
prohibited  by  this  same  section  from 
collecting  fees  in  advance.  Before  the 
limitation  of  these  provisos  was  im- 
posed probate  judges  would  continue  to 
collect  fees  long  after  the  expiration 
of  their  terms.  These  matters  all  must 
have  been  considered.  This  court  itself 
has  Judicially  noticed  the  delays  which 
ensue  between  the  time  a circuit  clerk 
earns  his  fees  and  his  actual  collection 
of  them  in  State  ex  rel.  Emmons  v. 

Farmer,  271  Mo,  306,  196  S.  W.  1106," 


Therefore,  we  must  assume  that  the  61st  General  Assembly 
was  familiar  with  the  rules  and  regulations  and  acts  of  the 
United  States,  requiring  the  sponsor  to  agree  and  contract  to 
pay  their  full  share  of  the  total  cost  of  such  projects  and 
that  same  was  a necessary  prerequisite  to  securing  the 
expenditure  of  Federal  funds  for  sueh  projects* 

While  it  only  goes  to  show  the  legislative  intent,  we 
have  been  assured  by  representatives  of  the  Works  Progress 
Administration,  that  they  appeared  before  the  chairman  of 
both  appropriation  committees  of  the  61st  General  Assembly 
and  that  the  sole  reason  for  the  Legislature  enacting  such 
appropriation  act  was  because  of  the  fact  the  Federal  Govern- 
ment required  the  State  of  Missouri  to  assure  them  that  such 
appropriation  would  be  passed  for  the  purpose  of  paying  the 
sponsors  full  share  of  projects  in  the  State  parks  in 
Missouri,  or  that  they  would  be  forced  to  discontinue  such 
projects  and  this  would  naturally  force  many  persons  upon 
unemployment , 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that 
for  the  State  Park  Board  to  comply  with  the  requirement  of 
Section  74,  House  Bill  No,  66,  supra,  it  will  necessitate 
the  State  Park  Board  expending  so  much  of  the  appropriation 
in  Section  74,  House  Bill  No,  66,  as  is  necessary  to  re- 
quire the  Federal  agency  under  the  law  to  expend  Federal 
funds  in  State  parks,  which  amounts  to  the  sponsors  share  of 
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the  total  cost  of  various  projects  In  the  State  parks,  which 
the  State  Park  Board  has  already  agreed  and  entered  into  a 
contract  with  Federal  agencies, 

; 

In  this  opinion  we  shall  not  attempt  to  designate  what 
expenditures  are  valid  under  such  agreements.  That  will  re- 
quire an  examination  of  each  respective  proposal,  agreement 
and  contract  entered  intq  by  the  respective  parties  thereto. 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr.  ' 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 
(Acting)  Attorney  General 


/ i f <4:}  ' .1 
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APPROPRIATION:  Trucks  may  be  purchased  under  Section  74, 

STATE  PARK  BOARD:  House  Bill  66. 


} 

\y 
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State  Park  Board 
Jefferson  City,  Missouri 


Attentions 


Assistant  Director 


Gentlemens 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  May  19,  1941,  Inquiring 
as  to  the  legality  of  th^  State  Park  Board  purchasing 
several  trucks  to  be  used  for  construction  work  now  in 
progress  In  the  state  pahks  on  Federal  Works  Progress 
Administration  and  paying  for  same  out  of  the  appropriation 
In  Section  74,  House  Bill  66  as  passed  by  the  Sixty-first 
General  Assembly , 

A determination  of  this  question  will  first  require 
an  examination  of  whatever  agreement  or  contract  entered 
Into  between  the  State  Park  Board  and  the  Works  Progress 
Administration  to  determine  If  the  purchase  of  such  trucks 
constitute  a necessary  expenditure  for  securing  the  expendi- 
ture of  federal  funds  for  construction  work  in  state  parks* 
If  they  are  a necessary  expenditure,  then  It  Is  the  opinion 
of  this  department  that  same  may  be  made  from  the  said  ap- 
propriation act.  1 


Under  H.  J.  Resolution  544  in  the  United  States 
Congressional  Service  Act  of  the  76th  Congress,  chapter 
432,  page  608,  w,e  find  under  Section  1 (c)  the  following 
language: 

Provided,  That  the  funds  ap- 
propriated in  this  section  shall 
not  be  used  for  the  purchase  of  any 
construction  equipment  or  machinery 
In  any  case  in  which  such  equipment 
or  machinery  can  be  rented  at  prices 
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determined  by  the  the  Commissioner 
to  be  reasonable*  and  his  determinations, 
made  in  conformity  with  rules  and  regu- 
lations prescribed  by  him,  shall  be 
final  and  conclusive*  w -»  ■»  * w * M 

Also,  in  Section  10  (c)  of  same  resolution  we  find 
the  following  language: 

•'Ho  non-Federal  project  shall  be  under- 
taken or  prosecuted  under  appropriations 
under  this  joint  resolution  (except  un- 
der section  3)  unless  and  until  the 
sponsor  has  made  a written  agreement 
to  finance  such  part  of  the  entire 
cost  thereof  as  the  head  of  the  agency, 
if  the  agency  administers  sponsored 
projects,  determines  under  the  circum- 
stances is  an  adequate  contribution 
taking  into  consideration  the  financial 
ability  of  the  sponsor.  The  head  of  the 
agency  shall  prescribe  rules  and  regulations 
relating  to  the  valuation  of  contributions 
in  kind  by  sponsors  of  projects  through 
furnishing  the  use  of  their  own  facilities 
and  equipment  and  the  services  of  their  own 
employees,  which  shall  represent  an  actual 
cash  value,  and  such  rules  and  regulations 
shall  also  allow  credit  only  to  the  extent 
that  the  furnishing  of  such  contributions 
represents  a financial  burden  which  is 
undertaken  by  the  sponsors  on  account  of 
Work  Projects  Administration  projects, 
or  other  sponsored  projects*" 

Therefore,  it  is  evident  that  the  Works  Progress 
Administration  never  intended  to  purchase  trucks  or  equip- 
ment on  these  projects  but  intended  to  allow  reasonable 
rental  per  hour  for  the  use  of  trucks  and  equipment  owned 
by  the  State  Park  Board*  the  sponsor,  which  shall  be 
credited  to  sponsors  share  of  total  cost  of  the  project* 
This,  we  understand,  is  the  policy  of  the  Works  Progress 
Administration  on  all  similar  projects. 
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The  State  Park  Board  and  the  Works  Progress  Ad- 
ministration entered  into  a written  agreement  signed  by 
Mr.  E.  A.  Mayes,  Assistant  Director,  and  Mr* • I*  T.  Bode, 
Director  of  the  State  Parks,  on  a Works,  Progress  Ad- 
ministration form  number  301,  for  -the  year  1941.  It  will 
be  noted  that  on  page  one  of  this  Master  Proposal  under 
number  one  (c)  the  sponsor,  the  State  Park  Board,  has 
agreed  to  furnish  equipment  amounting  to  $79,028.00,  and. 
the  Works  Progress  Administration  to  furnish  no  equip- 
ment whatsoever.  Attached  to  and  made  a part  of  the 
agreement  we  find  the  following  list  of  the  kind  of  equip- 
ment to  be  furnished,  etc.: 

Trucks  Capacity  No.  of  Units 

Is  Tons  40 

Aggregate  Rental  Federal 
38,733 

all  of  which  clearly  Indicates 
has  agreed  to  furnish  trucks  for  construction  work  in  state 
parks  on  federal  projects  and  the  amount  hereinabove  shown 
tinder  sponsor  is  the  amount  of  credit  to  be  allowed  the 
State  Park  Board  for  the  use  of  their  trucks  which  credit 
shall  be  applied  against  their  proportionate  share  of  the 
total  coat  of  the  projects  in  the  state  park. 

Unquestionably  it  was  the  opinion  of  the  State 
Park  Board  that  it  was  a necessary  expenditure  for  the 
Board  to  make  in  order  that  this  federal  assistance  far 
the  construction  work  in  state  parks  be  secured. 

The  word  "equipment”  as  used  in  this  agreement 
has  various  meanings,  a few  of  which  we  will  now  mention. 

In  United  States  Fidelity  & Guaranty  Co.  v*  Feenaughty 
Machinery  Co.  et  al.,  85  P.  (2d)  108§  1,  e«  1089,  "equip- 
ment” is  defined  in  the  folloWbg  manner* 

"The  test  of  whether  a given  thing 
constitutes  a supply  or  equipment 
is  whether  the  article  forms  a 
part  of  the  finished  structure; 
and  in  addition  if,  although  such 
things  do  not  become  a physical 


Rental  Rate  Basis  of 
Per  Unit  Rental 

$1 .25  Hour 

Sponsor 
$48, 41'?'.  00 

that  the  State  Park  Board 
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part  of  the  finished  product, 
structure,  or  Improvement,  they 
are  entirely  consumed  In  the 
course  of  the  construction  they 
are  supplies  and  not  equipment.” 

In  United  States  Rubber  Co.  v,  Washington  Engineer* 
ing  Co.,  149  Pac.  706,  707,  a contract  was  entered  into  by 
the  city  of  Tacoma  with  the  Washington  Engineering  Company. 
Under  the  terms  of  the  contract  the  engineering  company  was 
to  erect  a vertical  lift  across  a river.  Under  the  Code 
the  city  took  from  the  contractor  a bond  as  surety,  conditioned 
that  the  contractor  should  pay  all  laborers,  mechanics,  and 
subcontractors  and  materialmen,  end  all  persons  who  shall  sup- 
ply such  person  or  persons,  or  subcontractors,  with  provi- 
sions or  supplies  for  the  carrying  on  of  such  work.  In  the 
above  case  the  court  saids 


”#  ■»  # To  determine,  then,  whether 
a given  article  furnished  the  con- 
tractor is  or  is  not  within  the 
terms  of  the  bond,  it  is  necessary 
to  distinguish  between  materials, 
provisions,  and  supplies  on  the 
one  side  and  the  contractor’s  work- 
ing equipment  on  the  other.  To 
distinguish  between  materials  and 
equipment  is.  comparatively  easy, 
since  the  term  ’materials,’  as  we 
have  defined  the  term  in  Gate  City 
Lumber  Go.  v.  Montesano,  60  Wash. 

586.  Ill  Pac*  799,  includes  such 
articles  only  as  enter  into  and 
form  a part  of  the  finished  struc- 
ture, or,  it  may  be,  such  articles 
as  are  capable  of  being  so  used  and 
are  furnished  for  that  purpose, 
while  ’equipment*  is,  what  the  word 
Imports,  the  outfit  necessary  to  en- 
able the  contractor  to  perform  the 
agreed  service,  the  tools,  implements, 
and  appliances  which  might  have  been 
previously  used  or  might  be  subsequent- 
ly used  by  the  contractor  in  carrying 
on  other  work  of  like  character. 
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Standard  Boiler  Works  v.  National 
Surety  Co.,  supra.  ® * * * " 

In  Dorsett  v.  State,  289  Pao,  298,  1*  c#  301,  302 
the  court  held  that  automobiles  are  comprehended  within 
the  terms  “equipment**  and  “machinery .**  In  so  holding  the 
court  said* 

“It  is  well  established  by  numerous 
cases  long  followed  in  this  state 
that  only  such  expandl turea  of  pub- 
lic moneys  are  permitted  and  only 
such  contracts  made  by  public  of- 
ficers are  enforced  as  are  specifical- 
ly or  by  inference  and  implication 
provided  for  by  law*  * ■**  s?  «■  * # * 

* •*  * * 

"There  can  be  no  question  fout  that 
the  state  highway  commission,  hen  it 
deems  expedient  and  for  tlie  best 
interests  of  their  operations  and 
for  the  efficient  utilisation  of 
the  personnel  employed  by  It,  is 
authorized  to  buy  automobiles  for 
the  department  of  highways*  This 
authority  is  'implied  even  though 
not  specifically  mentioned,  Ena ley 
Motor  Car  Co.  v.  0*Rear,  196  Ala. 

481,  71  So.  704 j Henry  v.  Rogers,  19 
.Ala.  App.  376,  97  So.  427 j Bice  v. 

Foshee,  19  Ala.  App*  421,  97  So. 

764}  Townsend  v.  Gash,  267  111.  578, 

108  Si  S.  744$  Cain  v.  Borroughs 

om- 

missioners  v.  Ieenberg,  10  Okl.  378, 

61  P.  1067.  Statutes  mat  be  given 
their  reasonable  construction  to  ef- 
fectuate the  end  proposed.  Board  of 
County  Commissioners  v*  Barr,  68  Okl. 

193,  173  P.  206.  Automobiles  are 
comprehended  within  the  terms  *equip- 


Addlng  Machine  Co*,  180  Ky.  667, 
203  S.  W.  315*  Board  of  County  C 
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went*  and  Machinery*  as  well  as  in 
the  term  ♦vehicles.*”  (cases  cited) 

In  Linde  Air  Products  Co.  et  ali*  v.  American 
Surety  Co*,  152  So.  292,  1.  c.  29  5,  the  court  said? 

# * Etie  contract  was  for  the  con* 
s traction  of  a gas  pipe  line  from 
Jackson  to  Hattiesburg.  rihe  bond 
contains  a number  of  conditions, 
amoung  which  is  * tha  t if  the  said 
contractor  shall  pay  all  persons, 
firms  and  corporations  who  perform 
labor  or  furnish  equipment,  sup* 
plies  and  materials  for  use  in  the 
work  under  the  contract  * «■  this 

obligation  shall  be  void;  otherwise 
to  remain  in  full  force  and  effect.* 

* tt  # * * i't  ■»  # •»  •»  * # « k -» 

”The  final  contention  of  the, appellee 
is  that  the  word  ’equipment*  *was 
used  because  certain  of  the  items 
involved  in  the  construction  of  the 
pipe  line,  used  in  the  work  of  con- 
structing the  pipe  line,  mi^at  not 
be  covered  by  the  word  "materials,”* 
and  means  ’equipment  and  supplies 
used  in  the  pipe  line  itself,  as  a 
part  thereof.*  Ihe  word  was  un- 
. necessary  for  that  purpose,  because 
under  prior  decisions  of  this  court 
all  material  of  every  character  that 
enters  into  the  construction  of  a 
pipe  line,  either  permanently  or 
temporarily,  is  covered  by  the  words 
’supplies  and  materials . * rlhe  word 
’equipment,*  therefore,  must  be  given 
its  usual  and  ordinary  meaning,  Tfoieh 
is,  the  outfit,  1.  e.,  tools,  machinery, 
implements,  appliances,  etc*,  neces* 
sary  to  enable  one  to  do  the  work  in 
which  he  is  engaged.  Landau  v.  Sykes, 

98  Miss.  495,  54  So*  5,  Ann*  Gas*  1915B, 
197.  ***■»«■*  * v ■»  •»  # «■  * * H 
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CONCLUSION 


Therefore,  In  view  of  the  opinion  this  department 
recently  rendered  holding  the  State  Park  Board  may  ©spend 
any  part  of  the  appropriation  under  Section  74,  House  Bill 
66  that  was  required  to  secure  the  expenditure  of  the 
federal  funds  in  state  prks,  and  in  view  of  the  agreement 
hereinabove  mentioned  between  the  State  Park  Board  and  the 
Works  Progress  Administration  wherein  the  State  Park  Board 
agreed  to  famish  equipment,  and  further  in  view  of  the 
above  definitions  of  ’’equipment,**  It  is  the  opinion  of 
this  department  that  those  trucks  necessary  to  fulfill  the 
hereinabove  agreemoit  may  be  purchased  out  of  the  appropri- 
ation In  Section  74,  House  Bill  66, 1 

Respectfully  submitted 


AUBREY  R « HAKMETT,  JR. 
Assistant  Attorney  General 


APPROVED* 


wnr  toseq 

(Acting)  Attorney  General 
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CRIMINAL  LAW;  Wife  abandonment  and  failure  to  support 

may  be  charged  separately  or  conjunctively. 


June  26,  1941 


Honorable  G.,  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Mr.  Marn 


Under  date  of  June  20,  1941,  3rou  wrote  this  office 
requesting  an  opinion  as  follows* 


"The  facts  in  this  criminal  case 
were,  that  the  family  of  a man  and 
wife  and  one  child  under  two  years 
lived  in  Gooper  County  and  moved  to 
Morgan  County  on  Friday,  and  With 
the  intention  of  making  Morgan  County, 

Mo  the  permanent  home.  The  following 
Wednesday  he  packed  up  part  of  the  pro- 
visions, the  best  of  the  furniture  and 
all  the  money  and  the  baby,  and  moved 
back  to  Cooper  County.  The  vrife  was 
away  picking  berries.  She  is  seven 
months  pregnant.  On  her  complaint  I 
filed  a charge  setting  up  one  offense, 
the  offense  of  abandoning  the  wife, 
without  good  cause, 

"It  is  my  understanding  that  the  charges 
are  in  the  disjunctive!  one  for  ab&ndon- 
ing  and  one  for  refusal  to  sup  or t bot 
with  a criminal  intent  and  both  done  or 
refused  to  be  done  without  good  cause. 
This  theory  Is  found  in  Miller  v,  Gerk, 
27  S,  W,  (2)  444. 

''Therefore,  I filed  Just  the  single 
charge,  and  expect  to  be  able  to  sustain 
the  same. 
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"But  the  law  seems  to  he  confused,  and 
I am  confused.  Every  time  there  la  a 
charge  of  wife  or  child  abandonment, 
there  Is  also  the  charge  in  the  informa- 
tion of  the  refusal  to  support,  or  the 
fact  alleged  that  the  wife  has  been 
left  destitute, 

"For  instance  in  State  v«  Harrison,  17 
S.  W.  (2)  935}  l,e.  937,  State  v*  Higbee, 
110  S,  W,  (2)  789,  and  It  seems  from 
reading  these  cases  that  the  failure  to 
support,  plus  the  present  ability  of  the 
husband  to  support  is  also  part  of  the 
single  crime  of  abandonment, 

MDo  I have  allege  and  prove  in  my  infor- 
mation, failure  to  support  along  with 
the  abandonment  or  do  I have  the  right 
to  catually  separate  the  offdnses,  and 
stand  on  the  single  and  sole  charge  of 
abandonment?" 


As  you  know,  for  many  years  the  statute  on  wife 
abandonment  provided  that,  *if  any  man  shall,  without  cause 
abandon  or  desert  his  wife  -if  « & * and  shall  neglect  or 
refuse  *•**#*,*  Under  this  statute  it  was  necessary  to 
charge  and  prove  both  abandonment  or  desertion  and  the 
failure  to  support.  In  1921  the  General  Assembly,  by  House 
Bill  No,  334,  repealed  that  section  and  enacted  a new  section 
which  contained  the  provision  we  have  today  relating  to  wife 
abandonment.  This  Is  Section  4420,  Article  IV,  Chapter  51- 
R.  S.  Missouri,  1939,  and  is  as  follow** 


HIf  any  man,  shall,  without  good  cause, 
abandon  or  desert  his  wife  or  shall 
fall,  neglect  or  refuse  to  maintain  and 
provide  for  such  wife;  or  If  any  man  or 
woman  shall,  without  good  cause,  abandon 
or  desert  or  shall,  without  good  cause, 
fail,  neglect  or  refuse  to  provide  the 
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necessary  food,  clothing  or  lodging 
for  his  or  her  ehlld  or  children 
born  in  or  out  of  wedlock,  under  the 
age  of  sixteen  years,  or  if  any  other 
person  having  the  legal  care  or  cus- 
tody of  such  minor  child,  shall  with- 
out good  cause,  fail,  refuse  or  neg- 
lect to  provide  the  necessary  food, 
clothing  or  lodging  for  such  child, 
or  if  any  man  shall  leave  the  state 
of  Missouri  and  shall  take  up  his 
abode  in  some  other  state,  end  shall 
leave  his  wife,  child  or  children,  in 
the  state  of  Missouri,  and  shall, 
without  Just  cause  or  excuse,  fail, 
neglect  or  refuse  to  provide  said 
wife,  child  or  children,  with  proper 
food,  clothing  or  shelter,  then  such 
person  shall  be  deemed  to  have  abandoned 
said  wife,  child  or  children^  within 
the  state  of  Missouri,  he  or  she  shall, 
upon  conviction,  be  punished  by  im- 
prisonment in  the  county  jail  not 
more  than  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars  ($1,000) 
or  by  both  such  fins  and  imprisonment* 

No  other  evidence  shall  be  required  to 
prove  that  such  man  was  married  to  such 
wife  than  would  be  necessary  to  prove 
such  fact  in  a civil  action*” 


As  it  was  necessary  under  the  old  act  to  charge  and 
provf  both  the  abandonment  and  failure  to  support,  a great 
many  pleaders  still  follow  that  method  as  it  permits  a 
greater , latitude  in  the  introduction  of  evidence* 

In  your  letter  you  mentioned  the  cases  of  State  v* 
Harrison,  17  S*  W*  (2d)  935  and  State  v*  Higbee,  110  S*  W« 
(2d)  789,  as  indicating  that  it  might  still  be  necessary 
to  charge  both  the  abandonment  and  failure  to  support*  In 
the  case  of  State  Vi  Higbee,  110  Si  W*<  (2d)  789,  this  ques- 
tion was  not  raised,  and  apparently,  the  case  of  State  v* 
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Harrison  is  in  another  volume,  for  at  page  935  of  17  S. 

W,  (2d)  is  State  ex  rel,  Gary  Realty  Company  v.  Hall* 

In  the  case  of  State  v,  Thomas,  240  S,  W,  857,  decided 
by  the  Springfield  Court  of  Appeals  May  8,  1922,  the  question 
was  raised  which  you  ask  in  your  letter.  We  quote  at  length 
from  that  case: 


"This  information  is  assailed  on  the 
ground  that  it  is  multifarious;  the 
claim  being  that  two  offenses  — 
abandonment  and  failure  to  sup  or t — 
are  charged  in  the  same  action.  No 
motion  to  quash  was  filed,  and  no 
attack  upon  the  information  made  before 
the  trial  and  since  the  two  charges, 
if  they  be  considered  as  two  separate 
offenses,  are  not  repugnant  to  each 
other  and  entail  the  same  punishment, 
the  information  must  be  held  good  after 
verdict.  State  v,  Klein,  78  Mo,  627; 
State  v,  Harrison,  62  Mo,  App,  112, 

115. 

"The  information,  however.  Is  not  open 
to  the  objection  of  being  multifarious. 
The  present  statute  (Acts  of  1921,  p, 

261)  makes  it  a misdemeanor  for  a man 
without  good  srause  to  abandon  or  desert 
Ms  wife,  or  fail,  neglect,  or  refuse 
to  maintain  and  provide  for  her.  It  is 
contended  that  the  abandonment  without 
good  cause  constitutes  one  offense,  and 
failure  or  refusal  to  support  without 
good  cause  Is  another  offense,  and  there- 
fore the  two  cannot  be  joined  In  the  same 
count,  While  the  two  acts  of  abandonment 
and  failure  to  support  are  separate  acts, 
and  in  one  sense  may  be  considered  as 
separate  offenses,  yet  they  are  both 
found  in  the  same  section  of  the  statute, 
and  both  grow  out  of  a manTs  disregard 
of  his  marital  duty  to  his  wife,  and  but 
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Hon*  G*  Logan  Marr 

i 


one  punishment  Is  provided  In  the 
statute  defining  the  offense,1  and 
since  the  disjunctive  *or, * instead 
of  the  conjunctive  *and, * is  used  in 
connecting  the  two  acts,  it  is  clear 
that  the  Legislature  meant  that  either 
act  denounced  by  the  statute  would 
subject  the  offender  to  the  punishment 
therein  provided,  and  there  is  nothing 
in  the  act  to  warrant  a duplicate 
penalty  if  he  should  commit  both  acts* 

He  cannot  therefore  be  charged  in 
separate  counts  and  a separate  punish- 
ment assessed  for  each  act,  which  could 
be  done  if  appellant’s  contention  should 
be  upheld.  Criminal  statutes  are  to 
be  strictly  construed  in  favor  of  the 
accused,  and  where  different  acts  are 
prohibited  by  the  same  section  of  the 
statute  and  but  one  punishment  pro- 
vided, it  is  usually,  if  not  universally, 
held  that  but  one  offense  is  defined, 
and  while  a party  may  be  convicted  on 
proof  of  the  commission  of  one  of  the 
forbidden  acts  only,  yet  if  he  be  proven 
to  have  committed  all  of  them,  he  is 
still  guilty  of  but  one  offense,  and 
cannot  have  more  than  one  penalty 
assessed  against  him*  State  v.  Murphy, 
•47  Mo.  274j  State  v*  McWilliams,  7 Mo. 
App.  99 j State  v*  *oung,  163  Mo.  App. 

88,  98,  146  s.  W.  70 j State  v.  Miller, 

188  Mo,  370,  377,  87  S.  W*  484 j St. 

Louis  v.  theatre  Co.,  202  Mo.  690,  698, 
100  S.  W.  627." 


We  fall  to  find  where  this  case  has  been  overruled  or 
criticized,  and  from  the  above  quotation  you  will  observe 
that  there  are  two  offenses,  that  either  may  be  charged,  or 
both  may  charged  in  the  same  count  without  rendering  the 
information  or  indictment  subject  to  be  quashed  for  duplicity. 
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To  the  same  effect  is  the  case  of  Miller  v.  Gerk,  27  S. 

W,  (2d),  444*  although,  in  this  case,  the  matter  under  dis- 
cussion was  abandonment  and  failure  to  support  children 
instead  of  the  wife. 

In  the  case  of  State  v,  Coffee,  35  S.  W,  (2d),  969, 
a case  brought  under  Section  3596,  R.  S.  Missouri,  1919, 
which  was  I the  statute  prohibiting  a person  from  laboring 
on  Sunday,'  or  permitting  his  servants  to  work#  The  in- 
formation charged  that  the  defendant  labored  end  permitted 
his  servants  to  work  and  was  not  held  to  be  duplicity  in 
the  following  language* 


”It  Is  urged  that  the  Information 
charges  two  separate  and  distinct 
offenses  in  the  same  count,  and 
should  have  been  quashed  for  du- 
plicity. The  information  Is  baaed 
on  section  3596,  R.  S*  Mo,  1§19, 
which  provides  that  * every  person 
who  shall  either  labor  himself,  or 
compel  or  permit  his  apprentice  or 
servant  to  labor  or  perform 

any  work  other  than  the  household 
offices  of  daily  necessity,  or 
other  works  of  necessity  or  charity 
# * * on  the  first  day  of  the  week, 
commonly  called  Sunday,  shall  be 
deemed  guilty  of  a misdemeanor,  and 
fined  not  exceeding  fifty  dollars, » 

It  is  evident  that  the  information 
follows  the  language  of  the  statute* 

It  charges  the  defendant  with  both 
laboring  himself  and  permitting  his 
servants  to  work  on  Sunday,  It  Is 
well  settled,  as  urged  by  defendant, 
that  an  Information  charging  two 
separate  and  distinct  offenses  In 
one  count  is  bad  for  duplicity.  State 
v.  Huffman,  136  Mo*  58,  37  S.  W.  797} 
State  v,  Young,  (Mo.  App.)  215  S.  W. 

499*  However,  It  Is  equally  well 
settled  that,  where  a statute  enumerates 
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offenses  In  the  alternative  and.  pro- 
vides one  and  the  same  punishment 
therefor,  if  such  offenses  are  not 
repugnant,  an  Information  charging 
all  of  such  offenses  conjunctively 
in  one  count  is  not  open  to  the  ob- 
jection of  duplicity  or  multifarlous- 
ness.  State  v*  Spana,  320  Mo*  280, 

6 S,  W,  (2d)  849}  State  v.  Currier, 

225  Mo,  642,  125  S,  W.  461}  State 
v.  Young,  163  Mo,  App*  88,  146,  S, 

W.  70}  ^tate  v.  Pittman,  76  Mo,  56} 
State  v«  Jenkins  (Mo.  App.)  255  S. 

V/,  338}  State  v.  Thomas,  210  Mo. 

App.  493,  240  S.  W.  857}  State  v. 

Boyd,  196  Mo.  52,  94  S.  W.  536, 

"In  the  case  at  bar,  the  information 
charges  the  two  offenses  conjunctive- 
ly, It  is  apparent  the  offense  of 
laboring  and  the  offense  of  permitting 
one's  servants  to  labor  on  Sunday  are 
not  repugnant,  and  a violation  of 
either  or  both  constitutes  but  one 
offense  under  the  statute.  The  trial 
oourt  limited  the  jury  by  Its  instruc- 
tion to  the  charge  of  defendant  per- 
mitting his  servants  to  labor,  which 
was  proper,  for  the  reason  there  was 
no  evidence  that  defendant  himself 
performed  any  labor  on  Sunday,  In 
any  event,  we  find  no  error  in  over- 
ruling the  motion  to  quash," 


CONCLUSION. 


It  is  the  conclusion  of  this  Department  that,  under 
Section  4420,  supra,  wife  abandonment  and  failure  to  support 
are  two  separate  offenses  and  a conviction  might  be  had  by 
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charging  either  if  the  facts  warranted*  However,  since 
there  Is  only  one  punishment  prescribed,  it  is  permissible 
to  charge  both  conjunctively  in  the  same  count,  and  the 
information  or  indictment  would  not  be  bad  because  of 
duplicity* 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED: 


VANE  C*  THTJRLO 

(Acting)  Attorney  General 


WOJ/rv 


DEED:  Interpretation  of  mineral  reserva- 

CONSERVATION  COMMISSION:  tion  in  deed. 


August  18,  1941 


State  Park  Board 
Jefferson  City, 

Missouri 

Attention:  Mr.  E.  A.  Hayes, 

Assistant  Director 
_____  of  State  Parks 


Gentlemen: 

This  will  acknowledge  receipt  of  your  re- 
quest to  construe  the  mineral  reservation  made 
in  a deed  wherein  Julian  Pickles  and  Laura 
Pickles,  his  wife,  conveyed  the  following  de- 
scribed property  to  the  State  of  Missouri:  The 
Northeast  of  the  Northwest  | of  Section  8, 
Township  40,  North  of  Range  1,  West  of  the  5th 
P.M. 


The  mineral  reservation,  roads  as  follows: 

"The  said  parties  of  the  first 
part  hereby  excepting  out  of 
the  following  lands  and  reserv- 
ing and  retaining  unto  themselves, 
their  heirs  and  assigns,  all  the 
load,  iron,  coal,  fire  clay, 
rock  and  other  minerals  includ- 
ing the  coal oils  and  natural 
gas  in  or  on  said  land  or  rising 
or  coming  therefrom  or  that  may 
hereafter  be  found  therein  or 
thereon  with  the  right  and  priv- 
ilege to  ralne  and  remove  and  take 
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out  tiie  minerals  hereinabove 
referred  to,  storing  the  same, 
together  with  right  of  ingress 
and  egress  over  and  on  said 
lands  and  to  and  from  the  public 
road  leading  to  the  most  conve- 
nient market.  The  said  road 
which  is  to  be  used  for  ingress 
and  egress  to  be  established 
over  and  on  the  most  practical 
route*  The  said  parties  of  the 
first  part  further  reserve  such 
timber  as  may  be  needed  for 
mining  purposes,  and  the  timber 
so  used  to  be  taken  from  the 
lands  hereinafter  specified  only. 

The  said  parties  of  the  first 
part  also  res©  ve  a water  right- 
of-way  to  the  Meramec  diver  to 
be  used  in  mining  operations 
only,  to  wit: 

"The  forth  I of  the  Northwest  I, 

The  Southeast  4-  of  the  Hdrthwest  I, 
and  the  Northwest  of  the  north- 
east I,  of  Section  Sj 

"The  South  ^ of  the  Southwest  -I, 
and  The  South  of  the  Southeast  4, 
of  Section  5;  and 

"The  Northeast  4 of  the  Southeast  4 
of  Section  6j  All  in  Township  40, 
North  of  Range  1 West  of  the  5th,  P.M. 

"TO  HAVA  AND  TO  HOLD  THE  SAME, 
unto  the  said  party  of  the  second 
part  and  to  its  assigns  forever, 

"Covenants  of  Warrant  and  Defend, 
excepting  taxes  for  the  year  1927 
and  thereafter. 

Julian  Pickles  SEAL, 

Laura  Pickles  SEAL. 
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BTiJi'E  OF  MISSOURI,  ) 

) ss* 

County  of  Franklin,  ) 


On  tills  17  th  day 

of  February,  1927,  before  me  personally 
appeared  Julian  Pickles  and  Laura  Pickles, 
his  wife,  to  me  known  to  be  the  persona 
described  in  and  who  executed  the  fore- 
* going  Instrument  and  acknowledged  that 
they  executed  the  same  as  their  free  act 
and  deed. 


My  term  exp,  9-9-1928, 

SiiAL  ' 


Hermann  F.  Hansen 
Notary  Public” 


The  question  arises,  can  the  persons  heroin 
above  named  as  owners  of  the  mineral  in  and  on  this 
property  remove  the  iron  ore  by  the  method  knovn  as 
strip  mining?  By  such  method  the  whole  surface  Is 
removed  down  to  the  ore.  This  completely  destroys 
all  rights  the  owner  of  the  surface  has  to  the  sur- 
face and  top  soil  and  after  such  mining  is  completed 
leaves  the  top  soil  In  such  condition  as  to  be  of  no 
benefit,  and  leaves  the  ground  in  a hazardous  condition* 

It  Is  our  understanding  that  this  kind  of  mining 
is  now  under  progress  on  this  property*  that  a large 
steam  shovel  has  already  located  thereon  and  commenced 
operations,  however,  temporarily  for  some  unknown  reason 
such  work  lias  ceased. 

Obviously,  an  Interpretation  of  the  above  min- 
eral reservation  In  this  deed  as  to  the  proper  method 
of  mining  permissible  thereunder  for  iron  ore,  v/hieh 
is  the  ore  now  being  taken  out,  will  require  the  court 
to  try  and  determine  the  Intention  of  the  grantor  and 
grantees  at  the  time  the  deed  was  made* 

In  Byron  vs*  Utah  Copper  Co*,  178  Foe* 

53,  l.c*  56,  the  court  in  construing  a similar  provi- 
sion said: 


”The  evidence  not  being  before 
us  for  review,  we  must  presume 
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that  the  trial  court  In  construing 
the  deed  from  Hays  to  Marl,  placed 
Itself  In  the  situation  of  the 
parties  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed.  It  is 
apparent  from  the  findings  of  the 
trial  court  that,  in  order  to  en- 
able It  to  do  so,  testimony  was 
received  in  that  regard.” 

The  court  In  the  above  case  further  quoted  from 
L.  Lindley,  on  Mines  (3d  Ed,),  Section  93,  page  153; 
l*c,  56. 


” ' In  cons timing  private  conveyances 
It  is  apparent  that  ©ach  case  must 
be  decided  upon  the  language  of  the 
grant  or  reservation,  the  surround- 
ing circumstances,  and  the  Intention 
of  the  grantor,  if  it  can  be  ascer- 
tained,*” 

”If  we  understand  appellant* s con- 
tention, It  is  that  the  words  'min- 
ing operations’ , as  U3ed  In  the  re- 
servation, is  confined  to  subterra- 
nean mining  or  operation  beneath 
the  surface.  Assuming,  without 
deciding,  that  the  language  employ- 
ed in  the  deed  is  susceptible  of 
that  meaning,  standing  alone,  yet, 
in  a proper  case,  the  trial  court  may 
receive  testimony  to  establish  that 
the  intention  of  the  parties  was 
otherwise.  Daly  v.  Old,  35  Utah, 

74,  99  Pac.  460,  28  L,  R.  A,(!i.S.) 
463;  27  Cyc.  685.” 


Also  In  Hinder  v.  La  Salle  County  Carbon.  Coal  Co., 
141  H,  L.,  l.c.  540,  the  court  likewise  held  to  the 
same  rule  In  construing  such  provisions  and  said: 

"That  language  is  quoted  sub3tanially 
in  18  R.  C..  L*  1094,  in  discussing 
the  interpretation  of  grants  of 
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minerals,  and.  the  author  says; 

’’’The  most  reasonable  rule  is 
that  each  case  must  be  decided 
upon  the  language  of  the  grant 
or  reservation,  the  surround- 
ing circumstances,  and  the  inten- 
tion of  the  grantor  if  it  can 
be  ascertained.’ 

"We  think  that  the  reasonable 
rule,  and  it  is  supported  by 
an  abundance  of  authority, 

"iS*  ‘5$  -Jr  us*  if  w ~Jr  -sf  JJr  *<{■  jf 

”lt  is  also  proper  to  consider 
the  construction  the  parties 
themselves  have  placed  on  the 
deed,  Hollenbeck  v«  Hollenbeck, 

232  111.  348,  83  If.  13.  926 j 18 
Corpus  Juris,  262.” 

In  40  C,  J.  Section  572,  page  985,  provides  in 
part  that  the  owner  of  mineral  rights  shall  not  use  the 
surface  In  such  a way  as  to  destroy  or  Injure  the  surface. 

’’The  surface  rights  of  a mineral 
owner  are  limited  to  so  much  of 
the  surface  and  such  uses  thereof 
as  are  reasonably  necessary  properly 
to  nine  and  carry  away  the  minerals, 
and  are  also  subject  to  the  limita- 
tion that  he  does  not  use  the  sur- 
way  as  unnecessarily 
injure” lTTI  But  he  ’is 
tne  la'uE  that  his  acts 
may  cause  inconvenience  to  the  sur- 
face owner.  In  the  absence  of  an 
express  grant  or  license,  the  min- 
eral ovmer  has  no  right  to  use 
appliances  or  facilities  belonging 
to  the  surface  owner,  even  though 
such  use  will  cause  the  latter  no 
inconvenience.  Ordinarily  a mine 
owner  cannot  justify  the  use  of  the 
surface  for  the  lengthened  keeping 
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of  ills  mineral  products,  the  long 
continued  deposit  of  rubbish  from 
tiie  mine,  the  erection  of  buildings 
for  the  storage  of  materials,  the 
housing  of  animals,  or  the  use  of 
artisans,  unless  such  right  is  ex- 
pressly granted;  nor  has  he  the 
right  to  U3e  the  surface  of 
grantor’ s land  for  the  transporta- 
tion of  minerals  from  adjacent 
lands,  or  to  pollute  a watercourse 
on  the  land, 

11 A right  to  construct  and  use  a 
mining  tunnel  does  not  include 
the  right  to  dump  waste,  rock,  and 
debris  on  the  surface  of  the 
grantor’ s land  or  claim,  except  to 
the  extent  that  dunpage  is  re- 
quired by  the  reasonable  necessities 
of  the  situation,  the  reasonableness 
of  the  necessity  for  such  dumping 
being  a question  of  fact  to  be 
determined  from  the  circumstances 
of  the  case,” 

In  horn ornan  v.  Davis,  219  8,  w.  904,  281  Mo*, 
242-243,  a fundamental  rule  in  construing  a deed  is  that 
all  of  the  words  within  the.  four  corners  oof  the  instru- 
ment must  be  considered  together  and  given  effect. 

"It  Is  true  that  when  there  Is 
a la, tent  ambiguity  in  a descrip- 
tion of  land,  the  circumstances 
and  situation  of  the  parties, 
and  the  construction  they  have 
put  upon  the  deed  by  their  acts, 
are  admissible  In  evidence* 

(Tetley  v.  Mchlmurry,  201  Mo, 

382;  (las  Co,  v.  St. Louis,  46  Mo, 

121}  Union  Depot  Co,  v.  Railroad, 

131  Mo,  291)  -5S-  -!•  # •»  •»  u »• 

"It  is  also'  ruled  that  in  con- 
s truing  a deed  all  ..he  words  of 
the  deed  within  Its  four  corners 
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crust  be  considered  together 
and  given  effect  and  that  words 
stating  the  estimated  quantity 
or  area  are  part  of  the  descrip- 
tion of  the  land  and  must1  be 
so  considered  in  fixing  the 
identity  of  the  tract  conveyed* 

In  Davis  v,  Hess,  103  Mo.  l.c. 

36,  Black,  J.,  said;  *The  rule 
of  law  is  well  settled  that  the 
call  for  quantity  may  bo  resorted 
to  for  the  purpose  of  making 
that  certain  which  otherwise 
would  be  uncertain,*  o * In 
d-eds  as  well  as  in  wills  and 
contracts,  we  are  to  determine 
the  intention  of  the  parties 
thereto,  and  this  is  done  by 
taking  the  instrument  as  a whole,*” 

In  Kinder  vs.  La  Salle  County  Carbon. Coal  Co*, 
141  N.  L,,  l.c.  540,  a mineral  reservation  was  made  in 
a deed  and  the  court  construed  same  to  mean  only  such 
mining  as  could  be  done  by  underground  method  and  not 
destroy  the  surface.  In  this  case  the  appellants  con- 
tended they  had  the  right  to  min©  the  minerals  even 
though  such  operation  did  destroy  the  surface.  In  so 
holding  the  court  said; 

"When  Cov/ey  conveyed  to  the  Chicago 
Goal  Company  he  was  engaged  In  mining 
coal  in  the  immediate  vicinity  of 
appellees*  land,  then  owned  by  him. 

Coal  was  the  only  known  mineral 
under  the  surface  which  had  any 
commercial  value,  Cowey  knew  appel- 
lees* land  was  un&orlaid  v/ith  some 
gravel  and  limestone.  On  parts  of 
the  land  the  limestone  was  on  the 
surface,  and  on  the  rest  of  it  was 
covered  with  loam,  sand  and  gravel 
from  a few  Inches  in  depth  to  a depth, 
in  places,  of  50  or  60  feet.  Where 
the  loam  was  of  sufficient  depth,  the 
land  was  available  for  cultivation  in 
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crops  and  vms  prouuciv©*  Cowey 
knew  the  limestone  was  so  near 
the  surface  that  it  could  not 
be  mined  by  underground  methods 
without  the  practical  destruction 
of  the  agricultural  surface*  To 
our  minds  it  would  be  unreasonable 
to  sry  his  intention  w&3  to  reserve 
only  the  agricultural  surface  above 
the  limestone  and  convey  to  the 
grantee  the  limestone,  with  the 
right  to  remove  it,  and  thereby 
destroy  all  he  had  reserved*  The 
granting  clause  of  the  deed  con- 
veys only  the  coal,  * together  with 
right  to  mine  the  same,1  and  the 
quit-claim  clause  of  ’all  minerals 
of  every  description’  underlying 
the  land  described  cannot  reason- 
ably be  eon3 trued  to  embrace  min- 
erals other  than  such  a3  could  be 
removed  by  mining  operations  under- 
ground, which  would  not  destroy 
the  surface  for  agricultural 
purposes.  It  is  altgethsr  reason- 
able to  presume  that C owey  and 
his  grantee  had  no  thought  of  lime- 
stone, sand,  and  gravel  as  minerals. 
They  knew  those  were  on  ..r  near 
the  surface  and  were  of  an  entirely 
different  nature  from  coal  and  oil- 
the  minerals  specifically  mentioned 
in  t he  deed  and  which  could  be 
mined  by  underground  methods.  Two 
years  after  Cowey  made  the  deed  to 
the  Chicago  Coal  Company  he  con- 
veyed the  land  in  controversy  to 
Kinder  and  Burrell,  reserving  'all 
bituminous  or  stone  coal  and  other 
minerals,  as  well  as  all  petroleum 
oil,  in,  upon,  or  underlying  said 
premises  above  described,  togethe- 
wlth  the  right  to  mine  and  raise 
the  same*’  By  that  reservation 
the  grantor  meant  and  intended  to 
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except  from  the  grant  what  he 
hah  conveyed  to  the  Chicago  Coal 
Company,  and  the  words  * the  right 
to  mine  and  raise  the  same'  show 
the  reservation  was  intended  to 
he  limited  to  minerals  which 
could  he  rained  and  raised  by 
underground  workings  without 
destruction  of  the  surface*" 

In  Brady  vs#  Smith,  et  al«,  73  IT#  12*  , 963,  a 
deed  was  made  with  the  following  proviso  reserving 
certain  mineral  rights  which  in  part  reads  as  follows: 

"J  accepting  and  reserving  therefrom  unto 
the  parties  of  the  first  part,  their 
heirs  and  assigns  forever,  all  mines 
and  minerals  which  may  he  found  on 
the  above  piece  of  land,  with  the 
right  of  entering  at  any  tine  with 
workmen  and  others  to  dig  and  carry 
the  same  away*” 

In  construing  tile  mineral  reservation,  the  court 

said: 

"Among  other  conclusions  the  trial 
court  held  and  the  judgment  appeal- 
ed from  adjudges,  that  the  defen* 
dant  Loalse  J.  Smith  is  the  owner 
of  four- thirty-fifths  of  the  lime- 
stone bed  on  the  20*04  acres  and 
that  the  defendant  John  J*  Sullivan, 
hy  virtue  of  the  agreement  made  by  him 
with  the  defendant  Smith,  has  the  right 
to  take  and  remove  the  limestone 
in  question  hy  means  known. a3  open 
quarrying}  that  the  land  may  he 
sold  subject  to  such  rights*  It 
is  from  this  portion  of  the  judg- 
ment that  the  appeal  was  taken  to 
the  Appellate  Division,  which  re- 
sulted in  an  affirmance  of  the 
judgment  of’ the  Trial  Term, 
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"V/a  are  of  opinion  that  the  con- 
struction placed  upon  the  excep- 
tion and  reservation  in  question 
cannot  he  sustained* 

"The  case  of  Armstrong  v. ‘Lake 
Champlain  Granite  Co,  (147  II.  Y, 

495)  is  relied  upon  by  both 
parties,  to  some  extent,  on  this 
appeal.  The  case  cited  involved 
the  construction  of  a deed  which 
conveyed  'All  the  mineral  and  ores 
(on  the  same  premises),  with  the 
right  to  mine  and  remove  the  same; 
also  the  right  to  sink  shafts  and 
sufficient  surface  to  erect  suitable 
buildings  for  machinery  and  other 
buildings  necessary  and  usual  in 
mining  and  raising  ores;  also  the 
right  of  Ingress  and  egress  for 
mining  purposes,  and  to  make  explor- 
ations for  minerals  and  ores,  saving 
reservations  to  the  State  of  New 
York. ' 

"The  Question  involved  in  that  case 
was  whether  a bed  of  granite,  over- 
laid by  soil  from  four  to  3ix  feet 
deep  on  land  that  wa3  thickly  wooded, 
could  be  Removed  by  opon  quarrying. 
Andrews,  Ch.  J.,  reviewing  the 
Lnglish  and  American  cases,  reached 
the  conclusion  that  under  the  form 
of  conveyance  already  quoted  open 
qyarrying  was  not  permissible.  The 
learned  judge  said:  ’Upon  the  author- 
ities we  think  we  should  not  be 
justified  In  holding  that  granite  was 
not  embraced  in  the  reservation  or  grant 
of  "mineral"  in  the  absence  of  qualifica- 
tion** * *But  the  words  do  not  stand 
alone,  but  are  connected  with  the  con- 
text which  clearly  indicates.  In  our 
judgment,  that  the  parties  had  in  view 
only  3uch  minerals  as  are  to  be  got  by 
mining  In  the  ordinary  sense  of  that 
term;  that  Is,  by  underground  and  not 
by  open  workings . ' * * •» 
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”It  may  be  well  enough  to  quote 
once  more  the  reservation  to  be 
construed:  1 Excepting  and  reser- 
ving therefrom  unto  the  parties 
of  the  first  part,  their  heirs 
and  assigns  forever,  all  mines 
and  minerals  which  may  be  found 
on  the  above  piece  of  land,  with 
the  right  of  entering  at  any  time 
with  workmen  and  others  to  dig  and 
carry  the  same  away.” 

nThe  first  point  to  be  observed 
is  that  tlie  word  ’minerals,’  as 
used  in  this  reservation,  i3 
coupled  with  ’mines’  by  the  con- 
junctive- 'all  mines  and  minerals.’ 

This  3 hows  that  the  grantor  had 
in  mind  the  reservation  of  mines 
and  their  contents,  to  wit,  ’min- 
erals*’ This  is  further  emphasised 
by  the  word  ’found’-  'which  may  be 
found  on  the  above  piece* of  land’. 

It  appears  in  the  findings  that 
Immense  boulders  and  ledges  of 
limestone  crop  out  on  the  surface 
of  these  premises,  and  it  would 
he  a strained  and  unnatural  con- 
struction to  assume  that  the  lang- 
uage commented  upon  above  refers 
to  3 tone  lying  open  to  the  view, 
and  that  the  same  may  be  removed 
by  open  quarrying  and  blasting, 
destructive  of  the  surface,  under 
the  reservation  of  ’All  mines  and 
minerals  which  may  be  found*’  We 
have  here  qualifying  words  quite 
as  persuasive  and  controlling  as 
those  that  influenced  the  court 
in  Armstrong  v«  Lake  Champlain 
Granite  Co.  (supra),” 

In  the  same  case  the  court  quoting  approvingly  from 
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Counteso  of  Listowel  v,  Gibbings  (9  Ir*  C,  L,  Repts., 
223),  said  in  part: 

"Usually,  •mine'  imports  a cavern 
or  subterraneous  place,  cpntain- 
ing  metals  or  minerals,  and  not 
a quarry j and  Minerals*  mean 
ordinarily  metallic  fossil  bodies, 
and  not  limestone," 

AI30  the  court  quoting  from  Darvill  v,  Roper  (3 
Drewry,  294)  said  in  part: 

M®  * i k under  a reservation  of  ’mines 
of  lead  and  clay  and  other  mines  and 
minerals,’  it  was  held  that  limestone 
was  not  included  within  the  reserva- 
tion; it  was  further  held  that  miner- 
als meant  substances  of  a mineral 
character,  which  could  only  be 
worked  by  moans  of  mines,  as  distin- 
guished from  quarries, •» 

In  Murray  vs.  Allard,  100  ?£nn.  100,  43  5.  W,  355 
39  L.  R*  A,,  249,  l.c,  251,  the  court  said: 

"’In  the  most  general  sense  of  the 
term  'minerals’  are  those  parts  of 
the  earth  which  are  capable  of  being 
got  from  underneath  the  surface  for 
the  purpose  of  TJrofit,  The  term, 
therefore,  includes  coal,  metal  ores 
of  all  kinds,  clay,  3tone,  3late,  and 
coprolites,  ’Surface’  means  that  part 
of  the  land  which  is  capable  of  being 
used  for  agricultural  purposes,’  -»  » ■» 
’Mineral’  originally  signified  that 
which  is  obtained  from  a nine;  from 
underground  workings,  as  distinguished 
from  that  which  is  quarried*  The 
term  i3  not  limited  to  raetallic 
substances,  but  includes  salt,  coal, 
paint-stone  and  similar  sub- 
stances. Citing  on  the  last  point 
Ilart-well  v,  Camnan  10  U.  J,  ],q.  128, 

64  Am,  Dec.  448." 
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It  Is  our  opinion  that  there  i3  some  ambiguity 
contained  in  this  mineral  reservation,  in  so  far  as  by 
what  method  iron  ore  shall  be  removed  from  said  property. 

As  stated  in  Dunham  vs.  Kirkpatrick,  supra,  if  the  grantor 
had  intended  to  reserve  in  the  deed'  to  the  State  a right 
to  remove  said  minerals  by  strip  mining  then  it  would 
have  been  comparatively  easy  to  have  so  stated  in  this 
deed  that  fact.  We  base  our  contention  that  the  deed 
never  did  contemplate  that  these  minerals  should  be  taken 
out  by  the  strip  mine  method  for  the  following  reasons:  First, 
on  the  face  of  the  deed  in  the  reservation  of  minerals 
it  specifically  reserves  the  right  to  certain  timber  on 
certain  lands  for  mining  purposes.  It  is  common  knowledge 
that  under  the  tunnel  or  subterranean  method  of  mining 
at  the  time  the  deed  was  executed,  which  was  practically 
the  only  method  of  mining  within  this  State,  that  timber 
was  as  a rule  reserved  in  deeds  to  reinforce  the  surface 
and  permit  the  mining  operations  underground,  but  It 
will  be  conceded  that  little  if  any  timber  is  used  in 
the  so-called  strip  mining  operations. 

Therefore,  why  would  there  be  any  need  for  making 
such  a reservation.  We  think  the  qourt  will  take  judic- 
clal  knowledge  of  this  fact.  Furthermore*  there  Is 
another  provision  included  in  this  mineral  reservation 
In  tills  deed,  and  that  is  that  a water  right-of-way  was 
reserved  to  the  Meramec  River  for  mining  operations. 

Again,  we  think  the  court  will  judicially  notice  that  in 
operating  a steam  shovel,  as  is  now  placed  on  this  land, 
the  water  required  for  operations  is  practically  nil. 

Usually,  water  for  such  purposes  is  taken  from  a pond  or 
well  since  it  only  requires  a very  small  amount  of  water. 
Therefore,  there  would  have  been  no  reason  for  reserving 
a water  right-of-way  to  the  Meramec  River. 

Another  reason  which  we  think  important  and  the 
court  can  Infer  from  the  deed  that  tho  State  of  Missouri 
was  purchasing  this  acreage  for  a State  Park.  While  the 
deed  does  not  so  state  It  was  purchased  by  the  State 
Park  Board  for  a State  Park,  It  is  now  a part  of  the 
Meramec  State  Park.  Ho  one  can  reasonably  believe  that 
the  State  would  ever  purchase  such  land  for  such  a pur- 
pose and  with  any  reservation  whereby  strip  mining 
should  be  permitted  to  any  extent  whatsoever.  It  would 
destroy  the  beauty  of  the  park,  be  hazardous,  and  result 
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in  finally  segregating  such  land  covered  "by  these 
minerals  from  the  rest  of  the  park.  It  is  not 
logical  to  even  think  the  State  would  enter  into  any 
such  agreement,  or  that  either  party  would  think 
such  an  agreement  could  he  entered  into  at  that  time 
under  the  circumstances. 

While  the  deed  nowhere  shows  this,  we  think 
it  important  that  tills  particular  land  has  for  3i::ty 
years  been  mined  by  underground  tunnels  and  subterra- 
nean methods.  This  mining  operation  has  been  going  on 
up  to  one  year  ago  when  this  tunnel  caved  in..  Further-, 
more,  in  this  case  one  of  the  ov/ners  of  the  mineral 
rights  was  the  owner  of  the  surface  and  was  the  grantor 
to  the  itate  in  this  deed.  Therefore,  while  the  terms 
used  in  this  reservation  are  very  broad  it  is  the 
opinion  of  this  department  that  such  mineral  reservation 
will  not  permit  the  removal  of  iron  ore  by  the  strip 
mine  method.  But  such  reservation  only  contemplated* 
at  the  time  same  was  executed*  mining  by  underground 
method  which  was  in  force  on  the  land  at  that  time, 
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Respectfully  submitted* 
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Assistant 
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Attorney 
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General 


APPROVED; 


VAITL  C,  TliURLO 
(Acting)  Attorney  General 
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RECORDER  OP  DEEDS:  Clerk  of  circuit  court  and  ex-officio 

CLERK  OP  CIRCUIT  COURT:  recorder  of  deeds  serves  until  his  term 

expires  although  by  operation  of  law  at 
the  next  general  election  a recorder  of 
• deeds  must  be  elected. 
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Mr.  Homer  E.  Martin 
Circuit  Clerk  and  Recorder 
Texas  County 
Houston,  Missouri 

Dear  Sir: 


FILE 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  August  20,  1941,  which  reads  as  follows: 


"As  you  know  a law  has  just  been 
passed  to  lower  the  population  from 
20,000  to  19,000  in  regard  to  the 
separation  of  the  Circuit  Clerk  & 

Ex-Officio  Recorder’s  Office  which 
effects  Texas,  Casa  and  Bates  Coun- 
ties . 

"Will  you  please  advise  me  what  the 
Circuit  Clerk’s  salary  will  be? 

When  will  this  law  become  effective? 

Is  it  absolutely  necessary  to  sepa- 
rate the  offices  until  ray  term  expires? 

Will  the  Recorder  receive  as  his  salary 
all  the  fees  that  he  collects?" 

Your  first  question  is  to  the  amount  of  salary  a 
circuit  clerk  in  counties  of  your  population.  According 
to  the  Decennial  Census  of  1940,  the  population  of  Texas 
County  is  19,813. 


Section  13408,  R.  S*  Missouri  1939,  partially  reads 
as  follows: 


"The  clerks  of  the  circuit  courts 
of  this  state  shall  receive  for  their 
services  annually  the  following  sum: 

* «■  w ■»  •*  * -!$•  •;>  * * * * 

in  counties  having  a population  of 
seventeen  thousand  five  hundred  per- 
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sons  and  less  than  twenty  thousand  per- 
sons, the-  sum  of  twenty-one  hundred 
(#2100)  dollars j « & -x  # * * ;s-  *" 

Therefore,  the  salary  of  the  Circuit  Clerk  in  Tejxas  County 
will  he  $2100.00. 

Section  13435,  R»  S.  Missouri  1939,  provides  that 
the  clerk  and  his  deputies  ho  paid  monthly  out  of  the 
county  treasury. 

Your  second  question  reads  as  follows: 

"VJhen  will  this  law  become  effective? 

Is  it  absolutely  necessary  to  separate 
the  offices  until  my  term  expires?” 

The  law  that  you  refer  to  as  having  been  passed  by 
the  Sixty-first  General  Assembly  is  House  Bill  No.  367.  It 
merely  lowers  the  population  of  20,000  inhabitants  as  set 
out  in  Sections  13147  and  13149,  R.  S,  Missouri  1939,  to 
read  19,000.  The  sections,  as  amend ed,a read  as  follows: 

"Section  13147.  There  shall  be  an 
office  of  recorder  in  each  county 
In  the  state  containing  19,000 
inhabitants  or  more,  to  be  styled 
'The  office  of  the  Recorder  of  Deeds,' 

’’Section  13149,  The  clerks  of  the 
circuit  courts  shall  be  ex  officio 
.recorders  in  their  respective  coun- 
ties, except  In  counties  containing 
19,000  inhabitants  or  mare.” 

Article  VI,  Section  39  of  the  Constitution  of  Missouri 
provides  for  the  election  of  the  circuit  clerk  and  reads  as 
follows: 


"The  St,  Louis  Court  of  Appeals  and 
Supreme  Court  shall  appoint  their 
own  clerks.  The  clerks  of  all  other 
courts  of  record  shall  be  elective, 
for  such  terms  and  In  such  manner  as 
may  be  directed  by  law:  Provided, 
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that  the  term  of  office  of  no  exist- 
ing clerk  of  any  court  of  record,  not 
abolished  by  this  Constitution,  shall 
be  affected  by  such  law." 

In  compliance  with  Article  VI,  Section  39  of  the 
Constitution  oi  Missouri,  supra,  the  Legislature  enacted 
Section  13283,  R«  S.  Missouri  1939,  which  reads  as  follows: 

nAt  the  general  election  in  the  year 
eighteen  hundred  and  eighty-two,  and 
every  four  years  thereafter,  except 
as  hereinafter  provided,  the  clerks 
of  all  courts  of  record,  except  of 
the  supreme  court,  the  St.  Louis 
court  of  appeals,  and  except  as 
otherwise  provided  by  law,  shall  be 
elected  by  the  qualified  voters  of 
each  county  and  of  the  city  of  St, 

Louis,  who  shall  be  commissioned  by 
the  governor,  and  shall  enter  upon 
the  discharge  of  ; their  duties.,  on  the 
first  Monday  in  January  next  ensuing 
their  election,  and  shall  hold  their 
offices  for  the  term  of  four  years, 
and  until  their  Successors  shall  be 
duly  elected  and  qualified,  unless 
sooner  removed  from  office* M 

This  section  provides  for  a term  of  four  years  for 
the  circuit  clerk  so  that  your  term  does  not  expire  until 
1942*  We  find  no  exception  as  to  the  terras  of  circuit 
clerks  that  would  change  the  time  that  their  terms  would 
expire. 

In  a recent  case  decided  by  the  Supreme  Court  an 
exact  question  was  passed  upon  as  set  out  in  your  request* 
In  the  case  of  State  v*  Tennyson,  151  S*  W*  (2d)  1090,  the 
court,  on  page  1090,  said: 


* Relator  seeks  to  have  respondent, 
the  circuit  clerk  of  Callaway  County, 

, ousted  as  ex  officio  recorder  of  deeds 
of  said  county.  At  the  time  of  the 
general  election  in  1938  the  population 
of  Callaway  County  was  less  than  twenty 
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thousand,  {Census  of  1930),  At  said 
election  respondent  was  elected  cir- 
cuit clerk#  Under  the  statute  he 
became  ex  officio  recorder  of  deeds. 

In  1940  the  county  had  a population 
of  23,094,  which  fact  was  duly  certi- 
fied by  the  census  bureau  to  the  Secre- 
taryof  State,  On  February  11,  1941, 
the  Governor,  assuming  that  a vacancy 
existed,  appointed  relator  recorder 
of  deeds  of  said  county.  It  Is  ad- 
mitted that  he  was  duly  commissioned} 
that  he  subscribed  to  the  oath  of  of- 
fice required  by  law}  and  that  he 
tendered  to  the  county  court  a statu- 
tory bond  as  recorder  of  deeds.  The 
county  court  refused  to  approve  the 
bond  on  the  theory  that  a vacancy  did 
not  exist  in  the  office.  Relator  made 
demand  on  respondent  for  the  office, 
which  was  refused.  ■»  * * -*  -:<•  *»  -:s-" 

The  court  further  in  its  opinion'1  3aidi 

wThe  statute  expressly  creates  the 
office  of  recorder  of  deeds  In  counties 
of  twenty  thousand  or  more  population. 

Sec.  13147.  Jt  does  not  expressly 
create  the  office  in  counties  of  less 
than  twenty  thousand  population.  How- 
ever, it  provides  that  circuit  clerks 
shall  be  ex  officio  recorder  of  deeds 
in  such  counties.  Sec#  13149.  It  also 
provides  that  the  circuit  clerk  ih  sueh 
counties.  In  addition  to  giving  a bond 
as  circuit  clerk.  Sec.  13285,  Mo*  St. 

Ann.  Section  11666,  p.  1800,  shall 
also  give  a bond  conditioned  for  the 
. faithful  performance  of  the  duties 
of  his  office  as  recorder  of  deeds. 

Sec.  13150*  Of  course,  a circuit 
clerk  could  not  perform  the  duties 
of  an  office  that  did  not  exist.  It 
follows  that  the  change  in  the  popu- 
lation of  said  county  created  no  new  office. 
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"Relator  also  contends  that  the  absence 
of  legislation  expressly  providing  the 
time  of  separation  of  the  offices  of 
circuit  clerk  and  recorder  of  deeds,  on 
a statutory  change  in  population,  shows 
that  the  legislature  intended  an  Instant 
separation  of  the  offices  on  official 
notice  of  said  change. 

"In  this  connection  it  should  be  noted 
that  the  courts  indulge  a strong  pre- 
sumption against  a legislative  intent 
to  create  a condition  that  might  result 
in  a vacancy  in  public  office.  46  C.  J, 
pp*  971,  972.  It  also  should  be  noted 
that  circuit  clerks  and  recorders  of 
deeds  are  elected  at  the  same  general 
election  and  each  serve  for  a term  of 
four  years# 

"The  statute  under  consideration  became 
effective  June  24*  1933.  On  that  date 
the  offices  of  recorder  of  deeds  and 
circuit  clerk,  ex  officio  recorder  of 
deeds,  came  into  existence.  Even  so, 
the  legislature  expressly  provided 
that  the  office  of  recorder  of  deeds 
in  counties  of  twenty  thousand  or  more 
population,  should  not  be  filled  until 
t the  general  election  in  November,  1934, 
and  every  four  years  thereafter*  Sec. 
j 13155*  It  further  expressly  provided 
| that  a recorder  of  deeds  in  said  coun- 
I ties  shall  continue  in  office  until 
: the  end  of  the  term,  regardless  of  a 
change  in  population.  See.  13154* 

These  sections  of  the  statute  show 
that  the  legislature  intended  the 
question  of  a decrease  in  popu- 
lation to  be  determined  as  of  the 
date  of  the  election  of  recorder 
of  deeds  rather  than  determined  at 
the  time  the  census  bureau  notified 
the  Secretary  of  State  of  a change 
in  population* 

"The  legislature  did  not  expressly 
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provide  that,  on  a statutory  Increase 
In  population,  a circuit  clerk  should 
continue  as  ex  officio  recorder  of 
deeds  to  the  end  of  his  term.  , However, 
a change  in  population  does  not  affect 
the  term  of  a circuit  clerk.  He  con- 
tinues as  such  until  the  end  of  his 
term.  In  this  situation  it  must  be 
ruled  that,  by  clear  implication,  the 
legislature,  on  a statutory  increase 
in  population,  must  have  intended  the 
circuit  clerk  to  continue  as  ex  of- 
ficio recorder  of  deeds  until  the  end 
of  his  term.  It  is  not  conceivable 
that  the  legislature  Intended  to  avoid 
a vacancy  on  a statutory  decrease  In 
population,  and,  by  the  same  enactment, 
to  create  a condition  that  might  cause 
a vacancy  on  a statutory  increase  in 
population.  It  follows  that  the  legis- 
lature intended  th^j  question  of  popu- 
lation to  be  determined  as  of  the  date 
of  the  election  of  'circuit  clerks  and 
recorders  of  deeds  rather  than  determined 
at  the  time  the  census  bureau  notified 
the  Secretary  of  State  of  the  change  in 
population. 

“There  is  no  vacancy  In  the  office  of 
recorder  of  deeds  of  Callaway  County, 
and  the  writ  should  be  denied.  It  Is 
so  ordered." 

Your  third  question  is  t Will  the  recorder  receive 
as  his  salary  all  the  fees  that  he  collects? 

Section  13426,  R*  S*  Missouri  1939,  reads  as  fol- 
lows: 


"Recorders  shall  be  allowed  fees  for 
their  services  as  follows: 

"For  recording  every  deed  of  instru- 
ment, for  every  hundred  words  ••  $0.10 
In  addition  to  the  above  fee  for  re- 


Mr.  Homer  E.  Martin  -7»  August  23,  1941 


cording  deeds,  they  shall  he  allowed 
for  recording  every  such  Instrument 
relating  to  real  estate,  a fee  of  ten 
cents,  as  a compensation  for  making 
and  preserving  direct  and  inverted 
Indexes  to  every  hook  containing  deeds 
affecting  real  estate. 

For  every  certificate  and  seal...  .50 
For  recording  a plat  of  survey,  if 
not  more  than  six  courses...,...,  .40 
For  every  course  above  six  of 
the  same. ....................... . ,02 

For  copies  of  plats,  if  not  more 
than  six  courses.................  *40 

For  every  course  above  six. ......  .02" 

The  above  section  sets  out  the  specific  charge  for 
each  act  of  the  recorder  of  deeds.  The  limitation  of  fees 
that  can  be  retained  by  the  recorder  of  deeds  in  Texas 
County  is  set  out  In  Section  13187,  R.  S,  Missouri  1939, 
which  reads  as  fallows t 

I 

"The  recorder  of  each  county  in  which 
the  offices  of  recorder  of  deeds  and 
clerk  c|f  the  circuit  court  are  sepa- 
rate shall  keep  a full,  true  and  faith- 
ful aeqount  of  all  fees  of  every  kind 
received,  and  make  a report  thereof 
every  jjear  to ‘the  county  court*  and 
all  the  fees  received  by  him,  over 
and  above  the  sum  of  four  thousand 
dollars,  for  each  year  of  his  official 
term,  after  paying  out  of  such  fees  and 
emoluments  such  amounts  for  deputies  and 
assistants  in  his  office  as  the  county 
' court  may  deem  necessary,  shall  be  paid 
into  the  county  treasury,  to  form  a 
part  of  the  jury  fund  of  the  county." 

Under  the  above  section  the  maximum  amount  of  fees 
to  be  retained  by  the  recorder  of  deeds,  exclusive  of  the 
salaries  actually  paid  to  his  necessary  deputies,  shall  not 
exceed  four  thousand  dollars  for  any  one  year. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  although 
the  population  of  Texas  County,  exceeds  19,000  at  this  time, 
there  is  no  vacancy  in  the  office  of  recorder  of  deeds. 

It  is  further  the  opinion  of  this  office  that  fee 
offices  of  circuit  clerk  and  ex  officio  recorder  of  deeds- 
held  by  you  shall  not  be - separated  until  your  term  expires 
in  1942. 

It  is  further  the  opinion  of  this  department  that 
at  the  next  general  election  in  1942  a recorder  of  deeds 
must  be  elected. 

It  Is  further  the  opinion  of  this  department  that 
the  recorder  ofj deeds  is  limited  to  the. sum  of. Four  Thousand 
Dollars  in Jthe  retention  of  fees,  exclusive  of  salaries 
actually  paid  to  his  deputies  aaj  appointed  by  the  county 
court. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED t 


Vlsfe'  C.  THURLO 
(Acting)  Attorney  General 
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CRIMINAL  LAW:  Wife  cannot  testify  against  her  husband, 
without  his  consent. 

COSTS:  ■ Upon  the  dismissal  of  a rape  charge,  state 

must  pay  the  costs. 


September  19,  1941 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  September  12,  1941,  which  is  as  follows: 


"The  defendant  committed  statutory 
rape  and  was  apprehended.  He  was 
bound  over  to  circuit  court  on  the 
complaint  and  testimony  of  his 
victim,  the  young  girl.  She  is 
pregnant.  While  the  case  has  been 
pending  in  the  circuit  court*  this 
defendant  married  the  girl. 

"What  happens  to  the  criminal  prose- 
cution? She  is  his  wife,  can  he  keep 
her  off  the  witness  stand? 

"If  she  is  so  reluctant  to  testify, 
and  the  case  in  the  circuit  court 
is  dismissed,  who  will  have  to  pay 
the  costs?  will  the  complaining 
witness,  the  defendant,  the  county 
or  the  state  have  to  pay  the  costs?" 


Section  40Q1,  R.  S.  Mo.  1939,  reads  as  follows: 


"No  person  shall  be  Incompetent  to 
testify  as  a v/itness  in  any  criminal 
cause  or  prosecution  by  reason  of 
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being  the  person  on  trial  or  examina- 
tion, or  by  reason  of  being  the  husband 
or  wife  of  the  accused,  but  any  such 
facts  may  be  shown  for  the  purpose  of 
affecting  the  credibility  of  such 
witness:  Provided,  that  no  person  on 
trial  or  examination,  nor  wife  or 
husband  of  such  person,  shall  be  re- 
quired to  testify,  but  any  such  person 
may,  at  the  option  of  the  defendant, 
testify  in  his  behalf,  or  on  behalf 
of  a co-defendant,  and  shall  be' liable 
to  cross-examination,  as  to  any  matter 
referred  to  in  his  examination  in 
chief,  and  may  be  contradicted  and 
impeached  as  any  other  witness  in  the 
case:  Provided,  that  in  no  case  shall 
husband  or  wife,  when  testifying  under 
the  provisions  of  this  section  for  a 
defendant,  be  permitted  to  disclose 
confidential  communications  had  or 
made  between  them  in  the  relation  of 
such  husband  and  wife," 


A very  similar  statement  of  facts,  as  set  out  in 
your  request,  appears  in  the  case  of  State  v,  Evans,  138 
Mo,  116,  1,  c,  121  and,  125,  where  the  court  stated: 


"And  thereupon  the  court  held  and  ruled 
that  said  witness,  although  the  lawful 
wife  of  defendant,  was  a competent  wit- 
ness to  prove  the  fact  of  carnal  knowledge 
as  charged  in  the  indictment,  and  over- 
ruled said  objections  of  defendant;  to 
which  action  and  ruling  of  the  court  the 
defendant  then  and  there  at  the  time 
excepted. 


# it  -I?  it  it  it  t}-  it  it  it  it  it  it 


it  it 


"Vile  agree  with  counsel  that  both  the  rule 
and  its  exceptions  are  founded  in  public 
policy,  but  the  legislature  of  this  State 
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has  announced  the  public  policy  of  this 
State.  Vilth  this  subject  before  it  for 
its  consideration,  it  has  declined  to 
relax  or  change  the  common  lav/  so  as  to 
render  the  wife  a competent  witness 
against  her  husband  in  a criminal  prose- 
cution of  this  kind.  It  permits  her  to 
testify  for  him  at  his  option,  but  not 
against  him*  R.  S.  1889,  sec.  4218. 

And  they  may  testify  against  each  other 
in  suits  for  divorce.  R.  S.  1889,  sec, 
8918. 

"The  careful  expression  of  those  two 
cases  in  which  a wife  may  testify  ex- 
cludes all  other  exceptions  save  those 
already  enumerated  and  which  descended 
to  us  with  the  rule  itself. 

"The  court  clearly  erred  in  admitting 
the  wife  as  a v/ltness  over  and  against  the 
defendant’s  objections  and  exceptions." 


Section  4225,  R.  S.  Mo.  1939,  reads  as  follows: 


"In  all  capital  cases,  and  those  in  which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the 
defendant  is  acquitted,  the  costs  shall 
be  paid  by  the  state;  and  in  all  other 
trials  on  indictments  or  Information,  if 
the  defendant  is  acquitted,  the  costs 
shall  be  paid  by  the  county  in  which  the 
indictment  was  found  or  information  filed, 
except  when  the  prosecutor  shall  be  adjudg- 
ed to  pay  them  or  it  shall  be  otherwise 
provided  by  law," 


It  has  been  held  that  a dismissal  of  a case  is  the 
same  as  acquittal,  as  set  out  in  the  above  section.  It 
was  so  held  In  State'  ex  rel.  Tudor  v.  The  Platte  County 
Court,  40  Mo.  App.  505. 
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Section  4393,  R.  0 . Mo.  1939,  reads  as  follows: 


"Every  person  who  shall  be  convicted 
of  rape,  either  by  carnally  and  un- 
lawfully knowing  any  female  child 
under  the  age  of  sixteen  years,  or 
by  forcibly  ravishing  any  woman  of 
the  age  of  sixteen  years  or  upward, 
shall  suffer  death,  or  be  punished 
by  imprisonment  in  the  penitentiary 
for  not  less  than  two  years,  in  the 
discretion  of  the  jury.'* 


Under  the  above  section,  the  sole  punishment  is 
death  or  imprisonment  in  the  penitentiary  for  a term 
not  less  than  two  years. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department,  under  the  facts  as  detailed  In  your 
request,  that  a wife  cannot  testify  against  her  husband 
without  his  consent,  and,  upon  a dismissal  of  the  charge 
set  out  in  your  request,  the  state  must  pay  the  costs. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED : 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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BUILDING  & LOAN: 


Foreign  associations  advertising  in 
newspapers  are  not  doing  business 
within  this  state. 


March  4,  1941, 

v\ 


Honorable  J.  W,  McCammon 
Supervisor 

Bureau  of  Building  and  Loan 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your 
request  for  an  official  opinion,  which  reads  as  follows: 


"Enclosed  is  file  relating  to  recent 
activity  of  the  United  Building  and 
Loan  Association,  Little  Rock, 

Arkansas, 

"Our  records  or  files  do  not  show  any 
correspondence  with  the  subject  associa- 
tion. Our  chest ion  Is,  therefore, 
whether  or  not  a building  and  loan 
association  not  receiving  a charter 
from  this  state  or  the  United  States 
government  may  solicit  sale  of  its 
shares  to  residents  of  Missouri,  by 
advertising  in  a Missouri  newspaper 
without  first  meeting  the  requirements 
of  the  building  and  loan  laws  of 
Missouri. 

"In  the  event  you  hold  that  the  subject 
association  has  committed  a violation  of 
the  Missouri  statutes,  what  procedure 
should  be  properly  taken  by  the  Super- 
visor in  this  matter?" 
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The  advertisement  mentioned  in  your 
request  Is  as  follows* 

" INSURED  SHARES 

4%  CURRENT  DIVIDENDS 

"Now  is  the  time  to  put  your  sav- 
ings dollars  to  work  earning  a good 
yield  in  a convenient  plan  protected 
by  an  agency  of  the  U,  S,  Government, 
Write  or  call  for  full  details  on 
Insured  Shares, 

UNITED  BUILDING  & LOAN  ASSOCIATION 
627  Pyramid  Bldg,,  Phone  2-3464 
Nathaniel  Dyke,  Jr,,  See, 

Little  Rock,  Arkansas,” 


Section  8235,  R,  S,  Missouri^  1939,  provides 
in  part  as  follows* 


"Foreign  building  and  loan  associa- 
tions doing  business  in  this  state 
shall  conduct  their  business  In  this 
state  in  accordance  with  the  laws  of 
the  state  governing  domestic  associa- 
tions and  no  such  association  shall  do 
any  business  in  this  state  until  it 
shall  procure  from  the  supervisor  of 
building  and  loan  associations  a cer- 
tificate of  authority  to  do  so,  * ** 


Section  8241,  R.  S.  Missouri,  1939,  provides 
in  part  as  follows: 


"It  shall  be  unlawful  for  any  foreign 
building  and  loan  association  to  do 
business  in  this  state  without  having 
first  complied  with  the  provisions  of 
the  preceding  section  of  this  chapter. 
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and  any  such  association  violating 
any  of  the  provisions  of  said  sections 
of  this  chapter,  or  failing  to  comply 
v/lth  any  of  said  provisions  shall  he 
fined  not  less  than  fifty  nor  more  than 
one  thousand  dollars,  to  be  recovered 
by  an  action  in  the  name  of  the  statej 
and  on  collection  paid  into  the  state 
treasury,  to  the  credit  of  the  bureau 
of  building  and  loan  supervision  fund  in 
the  office  of  the  said  state  treasurer: 

jf. 


The  question  presented  in  your  request  is 
whether  a foreign  building  and  loan  association  which 
places  an  advertisement  in  a newspaper  soliciting  in- 
quiries from  the  residents  of  the  State  of  Missouri  as  to 
the  stock  of  such  association  is  "doing  business"  In  the 
State  of  Missouri  so  as  to  bring  them  within  the  purview 
of  the  statutes  quoted  above? 

As  is  said  in  12  C.  J.  S.  551,  "Whether 
associations  are  amenable  to  the  statutes  specifically  re- 
quiring the  performance  of  conditions  precedent  by  a foreign 
building  and  loan  association  depends  on  whether  they  are 
’doing  business’  within  the  state." 

Moreover,  as  pointed  out  in  9 Am.  Jur.  190, 

"The  rules  and  principles  which  govern  the  operations  of 
corporations  generally  outside  the  Jurisdiction  of  their 
origin  or  domicil,  apply  for  the  most  part  to  foreign 
building  and  loan  associations." 

While  it  is  true  that  the  rule  in  Missouri  is 
that  ordinarily  a foreign  corporation  soliciting  and  accept- 
ing stock  subscriptions  is  not  doing  business  in  the  state. 
Myer  v.  Crossley,  264  S.  W.-  882,  still  if  the  sale  of  stock 
is  the  business  of  the  corporation  and  not  a mere  incident, 
then  it  is  doing  business  within  the  state  of  such  sale.' 
Booth  v.  Scott,  205  S.  W,-  633,  276  Mo.  1.  However,  in  the 
Booth  Case,  supra,  the  foreign  corporation  had  an  office 
within  this  state  and  had  several  officers  and  agents  within 


Hon,  J.  W. 


McCammon 


(4) 


March  4,  1941 


the  state  selling  stock  to  the  citizens  of  Missouri, 

Prom  the  facts  in  your  request  the  association  in  question 
has  no  place  of  business  or  agent  within  this  state. 

We  are  unable  to  find  any  cases  which  hold 
that  a mere  solicitation  in  a newspaper  advertisement  con- 
stitutes the  ’’doing  of  business”  Within  the  state. 

In  People’s  Building  and  Loan  Association  v. 
Berlin,  201  Pa,  1,  50  A.  308,  the  Supreme  Court  of  Pennsyl 
vania,  which  state  has  been  called  the  birthplace  of 
building  and  loan  associations,  said  ht  1.  c.  6: 


”As  we  have  already  seen,  under  the 
articles  of  association  and  the  by- 
laws, and  as  a matter  of  fact,  the 
business  of  the  association  was  done 
in  New  York,  Its  corporate  functions 
were  all  exercised  there*  The  applica- 
tions for  stock  and  for  the  ■•loan  were 
made  and  considered  in  New  York,  and 
there  accepted.  By  the  express  terms 
of  the  by-laws,  the  money  paid  by  the 
stockholders  and  borrowers  was  to  be 
paid  there,  as  was  also  the  payment 
of  the  money  to  the  defendant  by  the 
association  in  the  completion  of  the 
transaction.  In  the  completion  of 
the  lav/,  the  entire  contract,  from  in- 
ception to  the  finish,  was  performed 
in  New  York.” 


In  Neal  v.  New  South  Building  & Loan  Associa- 
tion, 100  Term,  607,  46  S,  W,  755,  the  court  held  at 
1.  c.  7571 
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"The  loan  secured,  by  the  mortgage 
executed  by  complainant  to  defendant 
company  Is  payable  in  New  Orleans,  in 
the  state  of  Louisiana,  and  each  of  the 
installment  notes  is  so  payable*  The 
contract  is  essentially  a Louisiana 
contract,  and  does  not  contravene  any 
statute  of  this  state.  The  defendant 
company,  at  the  time  this  contract  was 
made,  was  domiciled  in  the  state  of 
Louisiana,  it  had  no  local  hoard  or 
agency  here,  and  was  not  carrying  on 
business  in  this  state  in  the  sense  of 
the  statute.  It  was,  therefore,  not 
amenable  to  the  statute  requiring  a 
foreign  corporation  to  register  its  charter 
as  a condition  of  doing  business  in 
this  state  J' 


In  view  of  the  above  authorities  it  will  he 
seen  that  the  corporation  in  question  is  not  doing  business 
within  this  state  and  therefore  does  not  have  to  comply  with 
the  provisions  of  Section  8235,  supra* 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  a foreign  building  and  loan  association  which  solicits 
inquiries  as  to  shares  in  a newspaper  of  the  State  of  Missouri, 
but  which  has  no  agents  or  office  within  this  state,  is  not 
"doing  business"  within  this  state  within  the  meaning  of  the 
building  and  loan  statutes  relating  to  foreign  corporations. 


Respectfully  submitted. 


APPROVED* 

ARTHUR  0* KEEFE 

Assistant  Attorney  General 

■VANE  C.  .THURLO 
(Acting)  Attorney  General 
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BUILDING  AND  LOAN:  Class  B assets  may  borrow  aonej  from  Class  A. 


March  7,  1941 


Honorable  J.  W,  McCammon,  Supervisor 
Bureau  of  Building  and  Loan  Supervision 
Jefferson  '-'Ity,  Missouri 


Dear  Sir: 


This  Department  Is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"A  request  has  been  filed  with  this 
office  by  Kay  W.  Hunt,  secretary, 

Sedalia  Havings  and  Loan  Associa- 
tion, Sedalia,  Missouri,  for  the 
permission  of  the  supervisor  to 
allow  the  Sedalia  Savings  and  Loan 
Association,  a Missouri  Corporation, 
to  loan  a portion  of  Its  cash  on 
hand,  upon  'the  security  of  a note 
signed  by  directors,  to  the  Class 
B assets  of  the  Sedalia  Savings 
and  Loan  Association, 

"The  Class  B assets  of  the  associ- 
ation represent  assets  segregated 
in  1937  by  the  directors  of  the 
association  and  placed  In  a partic- 
ipating reserve  fund  for  the  sole 
purpose  of  orderly  liquidation  under 
the  direction  and  management  of  the 
Sedalia  Havings  and  Loan  Associa- 
tion^ board  of  directors.  This 
segregation  was  carried  out  under 
the  terxns  and  provisions  of  Section 
5593,  Laws  of  Missouri,  1935, 
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"The  Class  A assets  of  the  associa- 
tion at  the  time  of  reorganization,  by 
segregation,  were  acceptable  to  the 
Federal  Savings  and  Loan  Insurance 
Corporation  and  an  insurance  of  share 
accounts  certificate  was  issued  to  the 
Class  A portion  of  the  association. 

It  is  at  this  time  a going  concern, 

"In  the  conducting  of  the  liquidation 
of  the  Class  B assets,  the  directors 
found  it  necessary  to  borrow  money 
from  a local  bank  to  cover  unpaid 
taxes  on  real  estate  owned.  The  In- 
sured portion  of  the  association  has 
cash  on  hand  not  now  in  use  and  the 
directors  feel  that  they  should  be 
permitted  to  loan  a reasonable  amount 
to  the  Class  B and  receive  the  prevail- 
ing Interest  charge  rather* than  have  the 
Class  B pay  such  charge  to  an  outside 
agency, 

"Vie  have  reason  to  believe  a similar 
situation  will  develop  In  other  cases 
of  segregation  where  there  Is  not  a 
conveying  of  Class  B assets  to  three 
trustees  and  we  respectfully  request 
your  opinion  as  to  whether  or  not  such 
a loan  could  be  made  by  the  Insured 
association  to  the  Class  3 assets," 

Section  8210,  K.  S.  Mo,  1939,  provides  that 
a building  and  loan  association  In  its  by-laws  may  provide 
that  any  loans  and  other  assets  of  doubtful  value  may  be 
placed  In  a reserve  fund,  which  fund  shall  remain  separate 
from  the  other  assets  of  the  association  and  shall  be 
liquidated,  "Participating  reserve  shares"  are  issued  to 
stockholders,  representing  their  pro  rata  share  in  this 
fund. 


Section  8213,  H.  S.  Mo.  1939,  provides  that  sur- 
plus funds  of  a building  and  loan  association  may  be  loaned 
"to  others  than  stockholders  on  the  security  of  prime 
unencumbered  real  estate," 
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Section  8227,  It,'  S,  Mo,  1939,  provides  by  its 
by-laws  that  any  building  and  loan  assoqiation  shall  have 
the  power  to  borrow  not  more  than  an  aggregate  amount 
equal  to  twenty-five  per  cent,  of  its  capital.  It  will 
be  seen  that  this  reserve  fund, While  still  a part  of  the 
assets  of  the  association  and  still  under  the  control  of 
the  directors,  is  a fund  separate  from  other  assets. 

The  directors  and  officers  are  to  liquidate  this  fund 
and  are  to  conduct  such  liquidation  separate  and  apart 
from  the  other  business  of  the  association.  The  question 
presented  by  your  request  is  whether  this  reserve  fund 
may  borrow  money  from  the  Class  A portion  of  the  associa- 
tion which  is  a going  concern.  The  closest  analogy  that 
we  can  find  in  law  to  this  setup  is  where  two  corporations 
have  common  members  on  their  board  of  directors,  that  is, 
the  members  of  the  board  of  directors  of  one  corporation 
are  the  same  as  those  of  a second  corporation. 

In  Fletcher  on  Corporations,  Vol.  3,  page  345, 
it  is  said* 

*» 

"So  in  Missouri  it  is  held  that  a 
sale  of  property  by  one  corporation  to 
another  having  the  same  directors  can- 
not be  complained  of  by  the  stock- 
holders where  the  sale  was  for  full 
value  and  in  no  way  fraudulent," 

However,  as  pointed  out  in  Cummings  v.  Parker, 
250  Mo,  427,  1.  c,  440,  157  S.  W.  629 j 

"It  Is  uniformly  held  that  diroctors 
of  corporations  stand  in  the  relation 
of  trustees  to  the  corporate  property. 

Hence  when  the  Issue  on  trial  on 
complaint  of  a shareholder  is  whether 
a transaction  should  be  avoided  or 
profits  accounted  for  In  dealings 
between  corporations  having  Interlocked 
boards  of  directors,  or  in  dealings 
with  such  directors  anerit  corporate 
property,  such  dealings  will  be  judic- 
ially eyed  with  jealousy  and  sternness 
to  search  out  and  correct  lurking 
mischief." 
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In  Manufacturers  Savings  Bank  v.  O’Reilly, 

97  Mo,  38,  10  S,  W.  865,  the  court  said* 

"The  mere  fact  that  these  defend- 
ants were  directors  and  stockholders 
In  the  selling  and  purchasing  corpora- 
tion did  not  make  the  sale  absolutely 
void . " 

In  view  of  the  above  authorities  it  will  be 
seen  that  the  trust  fund  or  Class  B fund  may  borrow  money 
from  the  going  association  representing  the  Class  A shares. 
If  such  transaction  is  in  no  way  unfair  or  fraudulent. 

Such  transaction  is  not  void  but  only  voidable  and  will  not 
be  set  aside  if  it  clearly  appears  to  b e just  and  fair  in 
every  respect.  We  wish  to  point  out,  however,  that  this 
loan  must  be  on  the  security  of  prime  unemcumbered  real 
estate  as  required  by  Section  8213,  supra. 


Conclusion 


It  is,  therdbra,  the  opinion  of  this  Department 
that  the  reserve  fund  get  up  under  Section  8210,  R.  S,  Mo, 
1939,  may  borrow  money  from  the  going  association  represent- 
ing the  Class  A shares,  if  such  transaction  Is  just  and  fair 
in  every  respect,  and  such  loan  cannot  be  set  aside  unless 
it  is  shown  that  it  was  unfair  or  entered  into  in  bad  faith 
or  that  fraud  was  present. 


Respectfully  submitted. 


ARTHUR  O’KEEFE 
Assistant  Attorney-General 

APPROVED* 


VANE  C.  THURLO 
(Acting)  Attorney-General 


AG’KiEG 


COUNTY  CLERK:  Not  liable  for  donation  to  special  road  district 
made  by  county  court  if  donation  is  legal,  unless 
funds  are  taken  from  the  five  classes  of  the  County 
Budget  Act. 


February  19,  1941 


Mr.  Emory  C.  Medlin 
Prosecuting  Attorney 
Barry  County 
Ca»sville,  Missouri 


Dear  Sir* 


This  department  is  in  receipt  of  your  letter  of 
February  13th,  wherein  you  make  the  following  inquiry* 


'Ms  I understand  the'  law,  the  county 
clerk  has  no  authority  to  make  a dona- 
tion of  the  county’s  money  to  special 
broad  districts. 


Now,  in  the  event  that  they  make  a 
donation  over  the  protest  of  the  county 
clerk  and  treasurer,  and  the  money  is 
.paid  out,  would  the  county  clerk  and 
jthe  treasurer  become  1 label  under  their 
bond?" 


Undeij  the  facts  as  contained  in  your  letter,  we 
cannot  deuermine  whether  you  refer  to  the  authority 
of  the'  county  clerk  or  the  county  court  to  make  a dona- 
tion of  tl|e  county’s  money  to  the  special  road  district. 
Under  Sectjion  8688  R.  S.  Mo.  1939,  formerly  Section  8039 
R.  S.  Mo.  :1929,  the  county  court  may  in  its  discretion, 
out  of  the  funds  available  to  it  for  that  purpose,  aid 
and  assist  the  commissioners  of  a special  road  district 
in  constructing,  maintaining  and  repairing  bridges. 


Section  8685  R.  S.  Mo.  1939,  formerly  Section  8036 
R.  S.  Mo.  1929,  pertains  to  the  provision  that  the  county 
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court  may  make  contribution  for  certain  improvements. 

We  mention  the  above  sections  merely  for  your  considera- 
tion in  determining  whether  the  donation  is  legal. 

In  answer  to  the  specific  question  as  to  whether 
or  not  the  county  clerk  and  treasurer  would  become  liable 
under  their  bonds  for  such  donation,  it  would  be  a 
Question  of  whether  the  donation  was  legal.  If  legal, 
of  course,  they  would  not  be  liable.  Another  element 
which  would  enter  would  be  the  question  of  whether  or 
not  the  money  so  donated  came  from  the  road  and  bridge 
or  special  road  and  bridge  fund,  or  from  the  general 
revenue  fund.  It  has  been  our  construction  that  the 
road  and  bridge  and  special  road  and  bridge  funds  do  not 
come  within  the  purview  of  the  five  classes  of  the  County 
Budget  Act. 

Under  Section  10917,  Laws  of  1939,  Laws  of  1933, 
page  340,  the  last  paragraph  in  said  section  is  as  follows* 


11  Any  order  of  the  county  court  of 
any  county  authorizing  and/or  directing 
the  issuance  of  any  warrant  contrary 
to  any  provision  of  this  law  shall  be 
void  and  of  no  binding  fore®  or  effect* 
and  any  county  treasurer,  or  other  officer, 
participating  in  the  issuance  or  payment 
of  any  such  warrant  shall  be  liable  there- 
for upon  his  official  bond." 


CONCLUSION 


We  are  therefore  of  the  opinion  that  if  the  donation 
is  paid  from  any  of  the  classes  of  Section  10914  R*  L.  Mo 
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1939,  Laws  of  1937,  page  422,  and  otherwise  contrary t o 
the  County  Budget  Act,  the  officers  in  question  would  be 
liable  on  their  bonds  under  the  above  quoted  section. 

It  may  be  possible,  if  the  donation  is  legal,  it  could 
be  paid  under  Class  6 of  the  County  Budget  Act, 

In  any  event,  we  are  of  the  opinion  that  there  is 
no  provision  In  the  law  for  the  county  clerk  as  such 
officer  to  make  a donation  of  the  county1 s funds  to  a 
special  road  district. 


Respectfully  submitted 


OLLIVER  W,  NOLEN 
Assistant  Attorney  General 


APPROVED* 


COVELL  R,  HEWITT 
(Acting)  Attorney  General 


OWN  :RT 


GENERAL  ASSEMBLY  j •'  Upon  opening  ana  publishing  the  returns 

of  the  election  for  state  officers,  may 
proceed  to  other  business. 


January  21,  1941 


Senator  George  H.  Miller 
Senate  Chamber 
Jefferson  City,  Missouri 


Dear  Senator * 


We  acknowledge  receipt  of  your  request  for  an 
immediate  opinion  under  date  of  January  10,  1941,  which 
reads  as  follows: 

"Will  you  please  render  me  an  opinion 
on  the  following  question  of  law* 

"In  view  of  the  fact  that  Section  3, 

Article  5,  of  the  Constitution  of 
the  State  of  Missouri  states,  ’The 
returns  of  every  election  for  the 
above  named  officers  shall  be  sealed 
up  and  transmitted  by  the  returning 
officers  to  the  Secretary  of  State, 
directed  to  the  Speaker  of  the  House 
of  Representatives,  who  shall. 

Immediately  after  the  organization 
of  the  House,  and  before  proceeding 
to  other  business,  open  and  publish 
the  same  in  the  presence  of  a majority 
of  each  House  of  the  General  Assembly, 
who  shall  for  that  purpose  assemble 
In  the  hall  of  the  House  of  Represent- 
atives.. The  person  having  the  highest 
number  of  votes  for  either  of  said 
offices  shall  be  declared  duly  elected; 
but  If  two  or  more  shall  have  an  equal 
and  the  highest  number  of  votes,  the 
General  Assembly  shall,  by  joint  vote, 
choose  one  of  such  persons  for  said 
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Missouri, 

that: 


office, 1 is  there  any  legal  and  con- 
stitutional way  whereby  the  State 
Legislature  may  either  by  motion  or 
resolution,  and  before  Section  3, 
Article  5,  of  the  Constitution  has 
been  complied  with,  appropriate,  pay 
out,  or  in  any  way  disburse  public 
funds  or  order  the  Treasurer  of  the 
State  of  Missouri  to  do  so,  for  the 
purpose  of  Old  Age  pensions.  Aid  to 
Dependent  Children,  or  Direct  Relief? 

"Thanking  you  for  an  immediate  opinion, 
I remain." 


Article  V,  Section  3,  of  the  Constitution  of 
relates  to  all  state  officers,  and  provides 


* 

"The  returns  of  every  election  for 
the  above  named  officers  shall  be 
sealed  up  and  transmitted  by  the 
returning  officers  to  the  Secretary 
of  State,  directed  to  the  Speaker 
of  the  House  of  Representatives,  who 
shall,  immediately  after  the  organi- 
zation of  the  House,  and  before  pro- 
ceeding to  other  business,  open  and 
publish  the  same  in  the  presence  of 
a majority  of  each  House  of  the 
General  Assembly,  who  shall  for  that 
purpose  assemble  in  the  hall  of  the 
House  of  Representatives.  The  person 
having  the  highest  number  of  votes 
for  either  of  said  offices  shall  be 
declared  duly  elected;  but  if  two  or 
more  shall  have  an  equal  and  the 
highest  number  of  votes,  the  General 
Assembly  shall,  by  joint  vote,  choose 
one  of  such  persons  for  said  office." 

Section  10169,  R.  S.  Mo.,  1929,  provides: 

"After  each  election  of  governor, 
lieutenant-governor,  secretary  of 
state,  state  auditor,  state  treas- 
urer, attorney-general,  and  super in- 
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tendent  of  public  schools,  the 
secretary  oi'  state  shall,  immediately 
• after  the  organization  of  the  house 

of  representatives,  deliver  to  the 
speaker  thereof  the  returns  of  the 
votes  given  for  the  last  named  of- 
ficers, who  shall  thereupon  immediately 
notify  the  senate  of  the  same,  and 
that  the  house  is  ready  to  receive  the 
senate  in  joint  session  to  open  and 
publish  the  same,  whereupon  the  senate 
shall  immediately  repair  to  the  hall 
of  the  house  of  representatives j and 
the  speaker  of  the  house  shall,  before 
proceeding  to  other  business,  in  the 
presence  of  a majority  of  the  members 
elected  to  each  house  of  the  general 
assembly  so  assembled  in  joint  session, 
open  and  publish  the  same.  In  case 
of  an  alleged  mistake  in  any  return, 
or  when  more  than  one  return  has  been 
made  for  any  of  said  officers  from  any 
county  or  city  or  precinct,  the  two 
houses  shall,  in  joint  session,  correct 
such  mistake,  if  any,  and  determine 
which  is  the  true  and  correct  return 
by  a vote  of  a majority  of  the  members 
present,  and  the  same  shall  be  counted 
by  the  speaker,  under  the  direction 
and  control  of  the  two  houses  thus 
assembled.  The  pa rson  having  the 
highest  number  of  votes  for  any  of  said 
offices  shall  be  declared  by  the 
speaker  of  the  house  to  have  been  duly 
elected,” 

Under  both  the  above  constitutional  provision  and 
statute  enacted  pursuant  to  same  (hereinafter  referred  to 
as  "provisions”)  it  is  made  the  duty  of  the  Speaker  of  the 
House,  before  proceeding  to  other  ousiness,  to  open  the 
returns  and  publish  the  same  in  the  presence  of  the  majority 
of  each  House  of  the  General  Assembly,  " 

The  House  Journal  (figures  refer  to  pages)  for 
the  Third  Day,  Friday,  January  10,  1941,  reveals  that  a 
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Joint  Resolution  was  adopted  (27)  "by  the  members  of  the 
House  and  Senate  in  joint  session  (21),  naming  a com- 
mittee to  canvass  the  votes  cast  for  state  officers  in 
the  last  General  Election  as  submitted  to  the  Joint 
Assembly,  and  to  report  same  to  the  body  (22). 

It  is  shown  that  thereafter  (27) : 

"The  Joint  Committee  to  canvass  the 
returns  of  the  General  Election  held 
November  5,  1940,  proceeded  to  per- 
form its  duty  in  the  presence  of  a 
majority  of  the  members  of  the  Senate 
and  the  House  of  Representatives." 

The  Majority  Committee  report  was  adopted  (32 
33)  by  the  members  of  the  House  and  Senate  in  Joint 
Session  (27),  and  is  in  part  as  follows  (28,29,30) t 

"TO  THE  JOINT  SESSION  OP  THE  SENATE 
AND  HOUSE  OP  REPRESENTATIVES  OP  THE 
STATE  OF  MISSOURI j 

"Your  Committee,  duly  appointed  by 
resolution,  by  the  Joint  Session 
of  the  General  Assembly  of  the  State 
of  Missouri,  to  canvass  the  votes 
cast  at  the  last  general  election 
held  in  the  State  of  Missouri,  begs 
leave  to  report  as  follows: 

"We  find  that  a tabulation  of  the 
returns  as  reported  to  the  Speaker 
of  the  House  of  Representatives,  after 
having  examined,  canvassed  and  cast 
up  all  of  said  returns  in  the  presence 
of  the  Honorable  Morris  E.  Osburn, 

Speaker  of  the  House  of  Represent- 
atives of  the  Sixty-first  General 
Assembly,  shows  the  following  results 
of  said  election: 

"(Hereinafter  follows  the  results 
of  the  election  for  Senator  in  Congress 
for  Missouri;  for  Lieutenant-Governor; 
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for  Secretary  of  State;  for  State 
Auditor;  for  State  Treasurer;  and 
for  Attorney-General. ) w 

The  Committee  further  reported  that  it  had  care- 
fully considered  the  returns  and  canvassed  the  votes  cast 
at  the  election  for  the  office  of  Governor  and  had  in 
many  instances  found  alleged  mistakes  in  the  returns  and 
had  been  advised  of  various  irregularities  and  violations 
of  the  law  in  connection  with  the  election.  That  for 
said  reasons  they  were  unable  to  definitely  and  correctly 
ascertain  and  determine  who  had  received  the  highest 
number  of  votes  cast  in  the  State  of  Missouri  for  the 
office  of  Governor.. 

The  Committee  further  reported  that  a petition 
had  been  filed  with  the  General  Assembly  alleging  that 
the  purported  returns  in  so  far  as  they  pertained  to  the 
office  of  Governor  were  incorrect,  and  praying  that  the 
General  Assembly  investigate  the  election  in  order  that 
the  General  Assembly  might  ascertain  and  determine  who 
received  the  highest  number  of  votes  for  the  office  of 
Governor, 


The  Committee  further  found  that  resolutions 
had  been  filed  by  the .Democratic  State  Committee  and  by 
the  Democratic  Central  Committees  of  101  counties  and 
the  City  of  St,  Louis,  requesting  a general  investigation 
of  the  election  in  so  far  as  it  pertained  to  the  office 
of  Governor. 

By  reason  of  all  these  findings  the  Committee 
recommended  that  a general  investigation  be  made  of  the 
general  election  held  in  the  State  of  Missouri  on  November 
5,  1940,  only  in  so  far  as  it  pertained  to  the  office 
of  Governor,  in  order  to  determine  what  was  the  true  and 
correct  return  of  the  votes  for  Governor  of  this  State 
and  ascertain  the  person  who  received  the  highest  number 
of  votes  for  the  office  of  Governor,- 

The  Speaker  of  the  House,  Honorable  Morris  E.' 
Osburn,  in  the  presence  of  a majority  of  each  House  of 
the  General  Assembly  thereafter  opened  and  published  the 
returns  (34,35) s 
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"Gentlemen  of  the  Session* 

"The  returns  of  the  late  election 
for  State  Officers  having  "been  opened 
and  canvassed  and  cast  up  in  accord- 
ance with  the  provisions  of  Section 
3,  Article  5,  of  the  Constitution  of 
the  State  of  Missouri,  I now  have  the 
honor  to  announce  the  results  of  said 
election,  as  follows: 

"(Hereinafter  follows  the  results 
of  the  election  for  Senator  in  Congress 
for  Missouri;  for  Lieutenant-Governor ; 
for  Secretary  of  State;  for  State 
Auditor;  for  State  Treasurer;  and  for 
Attorney-General . ) 

*■  «•  w # * * * 

"Now,  therefore,  I,  Morris  E.  Osburn, 
Speaker  of  the  House  of  Representatives, 
declare  that  Harry  S.  Truman  has  been 
elected  Senator  in  Congress  for  Missouri 
for  a term  of  six  years. 

"That  Dwight  H.  Brown  has  been  elected 
Secretary  of  State  for  a torm  of  four 
years. • 

"That  Forrest  Smith  has  been  elected 
State  Auditor  for  a term  of  four  years. 

"that  Wilson  Bell  has  been  elected 
State  Treasurer  for  a term  of  four  years. 

"That  Roy  McKIttrick  has  been  elected 
Attorney-General  for  a term  of  four  years. 

"They  having  received  the  highest 
number  of  votes  cast  for  said  offices, 
respectively,  at  the  general  election 
held  on  the  fifth  day  of  November,  1940, 
as  shown  by  the  returns  of  said  election 
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just  opened,  and  published  by  me, 
Speaker  of  the  House  of  Represent- 
atives. 


MORRIS  E.  OS BURN 

Speaker. 


Punk  and  V7  agnails , New  Standard  Dictionary 
defines  the  word  "open"  as  follov/si 

"To  impart  freely  the  knowledge  of; 
reveal;  disclose  # * # * * * * * *" 

The  word  ’'publish"  is  defined  generally  in 
51  C.  J.,  88,  as  follows; 

"To  make  known;  to  make  known  gen- 
erally; to  make  known  to  people 
generally;  to  make  known  what  before 
was  private;  to  make  public;  to  make 
publicly  known;  to  proclaim." 

The  Supreme  Court  of  Missouri  in  the  ease  of 
In  Re  Publishing  Docket  in  Local  Newspaper,  266  Mo.  48, 
187  S.  W.  1174,  1175,  defined  the  term  "publish,"  In  the 
following  manner; 

"The  word  ’publish*  ordinarily  means 
to  make  public." 

By  virtue  of  the  above  "provisions"  it  became 
the  duty  of  the  Speaker  of  the  House,  as  Constitutional 
Agent  of  the  General  Assembly,  to  reveal  the  returns  of 
the  election  for  all  state  officers  and  to  make  them 
known  to  the  membra  thereof.  An  examination  of  the 
"provisions"  discloses  no  prescribed  method  as  to  how 
he  shall  make  the  returns  known.  The  method  is  left  to 
his  sound  discretion,  and  It  matters  not  whether  he 
makes  them  known  by  writing,  speaking,  publishing  or 
any  other  means  of  communication*  " The  essential  thing 
is  that  he  not  keep  the  results  of  the  returns  In  his 
personal  possession,  but  that  he  impart  them  to  the 
General  Assembly.  When  he  has  therefore  made  same  known 
to  the  General  Assembly  he  has  completed  his  duty  within 
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the  meaning  of  the  "provisions , " and  the  General 
Assembly  may  then  proceed  to  exercise  Its  legal  func 
tions , 


Unimpeachable  evidence  that  the  returns  of 
the  election  for  all  state  officers.  Including  that 
of  Governor,  were  made  known  to  the  General  Assembly, 
is  shown  by  the  report  of  the  Minority  Joint  Commit- 
tee, v/hich  failed  of  adoption  (31), 

The  provisions  herein  set  out  make  It  a con- 
dition that  the  Speaker  open  and  publish  the  returns 
before  proceeding  to  other  business.  This  was  done. 
There  is,  however,  no  requirement  that  anyone  be  de- 
clared elected  before  the  General  Assembly  proceeds  to 
other  business.  The  language  of  the  "provisions"  are 
so  clear  on  this  point  there  is  no  room  for  construc- 
tion. Keller  v.  State  Social  Security  Commission,  137 
S,  W.  (2d)  (Mo.  App.)  983,  1,  c.  990. 


From  the  foregoing,  we  are  of  the  opinion  that 
the  Speaker  of  the  House  of  Representatives  has  opened 
and  published  the  returns  of  the  election  for  state  of- 
ficers in  compliance  with  Section  3,  Article  V of  the 
Missouri  Constitution,  and  Section  10169,  R«  s.  Mo., 
1929,  and  therefore  that  the  General  Assembly  may  pro- 
ceed to  appropriate  public  funds  for  the  purpose  of  old 
age  pensions,  aid  to  dependent  children,  direct  relief, 
and  proceed  to  any  other  business  it  may  desire. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney-General 

APPROVED* 


ROY  McKITTRICK 
Attorney-General 
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FEES:  SALARIES:  Not  entitled  to  mileage  in  addition  to 
SHERIFF  AND  DEPUTIES:  salary  in  the  performance  of  their  of- 
CONSTABLES  AND  DEPUTIES:  ficial  duties. 

ST.  LOUIS  COUNTY: 


February  18,  1941 


Mr*  Walter  E.  Miller,  Clerk 
St,  Louis  County  Court 
Clayton,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion  under  date  of  January  18,  1941, 
which  reads  as  follows: 


"The  County  Court  of  St.  Louis  County 
has  asked  me  to  request  your  office 
for  an  opinion  relative  to  the  con- 
struction of  Section  7,  Page  681, 

Laws  of  Missouri,  1939. 

"St,  Louis  County  comes  under  the 
classification  of  counties  having  a 
population  of  not  less  than  200,000 
inhabitants,  and  less  than  400,000 
inhabitants. 

"The  Sheriff  has  appointed  his  depu- 
ties, and  the  bounty  Court  has  found 
the  need  for  the  appointment  of  these 
deputies,  but  a question  arises  as  to 
the  determination  of  the  amount  of  the 
salaries  to  be  paid  them.  The  depu- 
ties, in  performing  their  duties,  must 
use  automobiles  and  do  a great  deal  of 
traveling,  and  are  put  to  expense  in 
making  investigations  and  performing 
the  duties  of  their  office. 
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"Can  the  County  Court  set  a definite 
amount  as  salary  for  each  deputy 
and  also  an  additional  definite  1 amount 
for  the  expense  of  the  operation  of 
their  automobiles  and  other  expenses 
incident  to  the  performance  of  their 
duties,. 

"The  County  Court  request  an  opinion 
on  another  matter.  This  relates  to 
the  salaries  of  the  constables  and 
their  deputies.  Taking  into  con- 
sideration Section  11777,  page  683, 

Laws  of  Missouri,  1939,  has  the  County 
Court  any  authority  to  provide  com- 
pensation for  the  constables  and  deputy 
constables  for  the  expense  which  they 
incur  by  reason  of  the  use  of  their 
automobiles  and  other  expense  incidental 
to  the  performance  of  their  duties." 


We  shall  first  answer  your  request: 


"Can  the  County  Court  set  a definite 
amount  as  salary  for  each  deputy  and 
also  an  additional  definite  amount 
for  the  expense  of  the  operation  of 
their  automobiles  and  other  expenses 
Indident  to  the  performance  of  their 
duties." 


The  Sixtieth  General  Assembly  enacted  a new  pro- 
vision establishing  the  salary  and  fees  for  sheriffs,  other 
officers  and  their  deputies  in  counties  the  size  of  St.  Loui 
County.  This  act  will  be  found  on  pages  679-683,  inclusive. 
Laws  of  1939.  This  act  does  not  specifically  repeal  any 
former  act. 

Under  Section  1,  page  680,  Laws  of  1939,  the 
legislature  specifically  designated  a salary  of  Eight  Thou- 
sand Seven  Hundred  fifty  ($8750.00)  Dollars  for  the  sheriff 
in  all  counties  in  the  state  having  a population  of  not  less 
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than  two  hundred  thousand  (200,000)  or  more  then  four 
hundred  thousand  (400,000),  according  to  the  last  Federal 
Decennial  Census: 


"In  all  counties  in  this  state  which 
now  have  or  may  hereafter  have  a popu- 
lation of  not  less  than  200,000  inhabi- 
tants and  less  than  400,000  inhabi- 
tants according  to  the  last  Federal 
decennial  census,  the  following 
salaries  shall  be  paid  the  herein- 
after named  officers,  beginning  vdth 
the  term  of  office  following  the  term 
for  which  the  incumbent  has  been  elec- 
ted, or  Is  serving  at  the  time  of  the 
effective  date  of  this  act,  to-wit; 

Clerk  of  the  County  Cojirt,  $6750.00 
per  annum j Collector  of  Revenue  $8750.00 
per  annum;  County  Treasurer,  $6750.00 
per  annum;  Recorder  of  Deeds,  $6750.00 
per  annum;  Circuit  Clerk,  $6750.00  per 
annum;  Sheriff,  $8750.00  per  annum; 
Coroner,  $5000.00  per  annum;  Assessor, 
$8750.00  per  annum.” 


Section  7,  page  681,  Laws  of  1939,  authorizes  the 
appointment  of  deputies  by  the  sheriff  to  properly  perform 
the  duties  of  his  office.  The  salary  of  these  deputies 
shall  be  determined  by  the  county  court.  There  Is  no 
specific  limitation  on  the  amount  of  salary  such  deputies 
shall  receive.  This  is  a matter  within  the  discretion  of 
the  county  court : 


”It  shall  be  the  duty  of  the  clerk  of 
the  county  court,  the  assessor,  the 
collector  of  the  revenue,  the  county 
treasurer,  the  recorder  of  deeds,  the 
sheriff  of  the  county  and  the  coroner 
to  appoint  deputies  and  clerks  to 
properly  perform  the  duties  of  their 
offices.  The  salary  of  the  deputies 
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and  clerks  shall  be  determined  by  the 
county  court  of  said  county  and  mad© 
a matter  of  need  by  said  court  and 
paid  out  of  the  county  treasury.  The 
circuit  clerk  shall  appoint  his  depu- 
ties and  assistants  and  fix  their 
salary  with  the  approval  of  the  cir- 
cuit court  and  such  deputies  and  as- 
sistants shall  be  paid  out  of  the 
county  treasury.” 


Now  we  come  to  the  question— are  the  sheriff's 
deputies  entitled  to  mileage  while  acting  in  the  performance 
of  their  duties.  This  statute  only  refers  to  what  salaries 
said  deputies  may  receive. 

Corpus  Juris  lays  down  the  general  principle 
regarding  the  right  to  compensation  for  expenses  Incurred 
by  an  officer.  The  officer  claiming  such  expenses  must 
place  his  finger  upon  the  statute  or  Constitution  authorizing 
such  expenses.  46  Corpus  Juris,  page  1010,  Section  246, 
in  part,  reads  as  follows* 


”The  right  of  an  officer  to  compen- 
sation for  expenses  incurred  by  him 
in  the  performance  of  an  official 
diaty  must  be  found  in  a provision  of 
the  constitution  or  a statute  confer- 
ring it  either  directly  or  by  necessary 
Implication,  and  the  officer  cannot  re- 
cover compensation  additional  to  the 
compensation  fixed  by  statute  for  such 
expenses,  **■#<»*" 


In  State  ex  rel.  Bradshaw  v.  Hackmann,  276  Mo.  600, 
1,  c.  610,  611,  there  was  an  appropriation  for  expenses 
of  warehouse  commissioner  and  grain  inspection  department. 
Money  for  expenses  included  ’’traveling  expenses.”  The 
court,  in  holding  this,  did  not  include  trips  to  Washington, 
D.  C,  After  examining  the  act  creating  the  department  and 
its  duties,  said* 
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"We  do  not  mean  to  say  that  the  ex- 
pression * travel  within  the  State*  is 
to  be  regarded  as  a legal  fetich,  or 
that  such  a requirement  is  to  be  wholly 
decisive  of  the  liability  of  the  State 
to  pay  traveling  expenses*  It  so  oc- 
curs here  that  the  s tatutory  duties 
of  the  warehouse  commissioner,  as  at 
present  defined,  are  such  as  in  the 
very  nature  thereof  cannot  entail 
travel  outside  of  the  State.  If, 
however,  the  statutory  duties  of  an 
officer  of  this  State  be  such  as 
require,  or  entail  in  their  proper 
performance,  travel  beyond  the  borders 
of  this  State,  then  such  travel  is  as 
much  a necessary  expense,  for  which  the 
State  would  be  liable,  as  is  travel  with- 
in the  State.  (State  ex  rel.  Lsmkin  v. 
Hackmann,  275  Mo.  47,  204  S.  W,  513). 

"If  so  it  be  that  the  crying  exigencies 
brought  about  by  a World  War  unforseen 
and  undreamed  of  when  the  act  in  ques- 
tion was  passed  had  so  altered  national 
and  domestic  conditions  when  the  trips 
in  question  were  made  as  to  make  it  ab- 
solutely necessary  and  praiseworthy  for 
the  relator  to  incur  the  expense  in  con- 
troversy in  the  first  and  second  counts, 
we  are  yet  forced,  however  much  the 
situation  may  appeal  to  our  personal  sym- 
pathies to  relegate  this  phase  of  the  case 
to  the  Legislature,  Our  duty  in  the  premises 
is  done  when  we  are  unable  to  lay  our  finger 
on  any  existing  statute  which,  when  con- 
strued under  the  rules  laid  down,  supra, 
will  justify  us  in  adjudging  payment.  We 
think  the  demurrer  should  be  sustained  and 
that  our  writ,  so  far  as  it  went  to  counts 
one  and  two,  should  be  quashed.” 


In  Nodaway  County  v.  Kidder,  129  S.  W.  (2d)  857, 
1.  c.  860,  the  Supreme  Court  said: 


Mr,  Walter  E,  Miller 


6- 


Febru.  ry  18, 


1941 


M It  is  well  established  that  a public 
officer  claiming  compensation  for  of- 
ficial duties  performed  must  point  out 
the  statute  authorizing  such  payment. 
State  ex  rel,  Buder  v*  Iiackmann,  305 
Mo,  342,  265  S,  W,  532,  534}  State  ex 
rel,  Linn  County  v,  Adams,  172  Mo,  1, 
7,  72  S;  W.  655; , Williams  v,  Charlton 
County,  85  Mo,  645.” 


Also,  in  the  above  case  the  court  held  that  the 
general  rule  is  that  the  rendition  of  services  by  a public 
officer  is  deemed  to  be  gratuitous  unless  compensation  is 
provided  by  statute: 


"The  general  rule  is  that  the  ren- 
dition of  services  by  a public  of- 
ficer is  deemed  to  be  gratuitous, 
unless  a compensation  therefor  is 
provided  by  statute.  If  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is 
confined  to  th&t  manner  and  is  entitled 
to  no  other  or  further  compensation  or 
to  any  different  mode  of  securing  the 
same.  Such  statutes,  too  must  be  stric- 
tly construed  as  against  the  officer i 
State  ex  rel,  Evans  v,  Gordon,  245  Mo, 
12,  28,  149  S.  :Y,  638;  King  v.  Riverland 
Levee  List,,  218  Mo,  App.  490,  493,  279 
3,  W*  195,  196}  State  ex  rel.  Wedeklng 
v.  McCracken,  60  Mo*  App,  650,  656," 


Also,  it  has  been  often  held  by  the  Supreme  Court 
that  the  right  to  compensation  by  statute  must  be  strictly 
construed  against  the  officer.  In  Ward  v,  Christian  County, 
111  S*  W,  (2d)  182,  1,  c,  183,  the  court  said: 


"*It  Is  well-settled  law  that  a right 
to  compensation  for  the  discharge  of 
official  duties  is  purely  a creature 
of  statute,  and  that  the  statute  which 
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is  claimed  to  confer  such  right  must 
be  strictly  construed*1  State  ex  rel, 
Linn  County  v.  Adams,  172  Mo.  1,  72 
S,  W.  655,  656.  * * ■Sf  * * * * * rt 


Another  cardinal  rule  of  construction  is  that  a 
statute  should  be  construed  so  as  to  ascertain  and  give 
effect  to  the  legislative  intent  expressed  therein. 

In  State  ex  rel,  Wabash  Ry.  Go.  et  al  v.  Shain 
et  al,,  106  S.  W.  (2d)  898,  1.  c,  899-900,  the  Supreme 
Court  in  banc  said: 


"*«•  # * * The  cardinal  rule  to  be 
followed  in  the  construction  of  statu- 
tes is  to  arrive  at  the  legislative  in- 
tent, 'Rules  for  the  Interpretation  of 
statutes  are  only  Intended  to  aid  in 
ascertaining  the  legislative  intent, 
"and  not  for  the  purpose  of  control- 
ling the  intention  or  of  confining  the 
operation  of  the  statute  within  nar- 
rower limits  than  was  intended  by  the 
lawmaker,"  Sutherland  on  Statutory 
Const,,  section  279.  If  the  intention 
Is  clearly  expressed,  and  the  language 
used  Is  without  ambiguity,  all  tech- 
nical rules  of  Interpretation  should  be 
rejected, 


The  Sixtieth  General  Assembly,  In  enacting  Section 
9,  page  682,  Laws  of  1939  of  the  same  act,  specifically 
prohibited  the  deputies  receiving  mileage  or  other  ex- 
penses : 


"All  the  salaries  mentioned  in  Section 
1 hereinabove  shall  be  in  full  of  all 
services  rendered  by  virtue  of  said 
officers  and  said  annual  salaries  shall' 
be  paid  in  equal  monthly  installments  out 
of  the  county  treasury  of  said  county. 
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None  of  the  officers  or  their  employees 
hereinabove  enumerated  shall  retain  any 
fees,  fines,  coats,  commissions,  penalties, 
or  charges  collected  by  virtue  of  their- 
office  under  the  laws  of  this  state  but 
all  the  fees,  fines,  coats,  commissions, 
•penalties  or  charges  shall  be  paid  Into 
the  county  treasury  and  they  shall  be 
the  property  of  said  county.  #*■»«■* 
(Underscoring  ours). 


The  above  provision  obviously  was  intended  to 
prohibit  deputies  from  receiving  any  expenses  whatsoever. 

In  State  ex  rel.  Ben  Selleck  et  al,.  Relators,  v. 
John  P.  Gordon,  State  Auditor,  254  Mo.  471,  the  court  held 
the  sheriff  was  not  entitled  to  certain  fees  for  mileage 
in  subpoenaing  witnesses  for  the  reason  the  statute  pro- 
viding for  such  mileage  was  enacted  after  the  sheriff 
began  his  term  of  office  and,  therefore,  It  was  in 
violation  of  Article  XIV,  Section  8,  Missouri  Constitu- 
tion, which  provides  the  compensation  or  fees  of  no  officer 
shall  be  increased  during  his  term  of  office.  This  decision 
construes  mileage  as  fees.  The  court  said,  page  476s 


"The  only  Items  of  costs  contained  In 
said  fee  bill  which  are  attacked  on  the 
ground  that  they  are  illegal  and  not 
properly  taxable  as  items  of  cost  In  the 
cause  are  the  two  Items 'of  $11  and  $12. .25, 
claimed  by  sheriff  Roland  as  fees  for 
mileage  in  subpoenaing  witnesses.  Sheriff 
Roland’s  four-year  term  of  office  began 
about  January  1,  1909.  The  statute  authoriz- 
ing sheriffs  to  receive  fees  for  mileage  in 
subpoenaing  witnesses  in  criminal  eases 
was  first  enacted  in  1909  and  after  Sheriff 
Roland  had  begun  his  term  of  office.  (Laws 
1909,  p.  505.)  The  sheriff  was  therefore 
not  entitled  to  these  fees  for  the  reason 
that.  If  allowed,  they  would  amount  to  an 
increase  of  his  fees  during  bis  term  of 
office,  (Constitution  of  Missouri,  art.*  14, 
sec.  8.) 
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Mr, 


’’It  Is  therefore  ordered  that  a per- 
emptory writ  of  mandamus  Issue  command- 
ing the  State  Auditor  to  audit  and  al- 
low all  items  of  said  fee  bill  except 
the  two  Items  for  the  sheriff’s 
mlleageT** 


Furthermore,  another  rule  of  construction  is 
that  the  title  of  an  act  may  be  considered  as  a guide  to 
the  legislative  intent  if  the  language  of  the  act  is 
ambiguous. 

In  Bowers  v,  Missouri  Mut,  Ass'n.,  62  S,  W,  (2d) 
1058,  1,  cl,  1063,  the  court  saidi 


**  •»  Where  certain  terms  of  a statute 
are  ambiguous,  we  are  at  liberty  to  go 
to  the  title  of  the  act  as  a clue  or 
guide  to  the  intention  of  the  ’Legisla- 
ture, Straughan  v,  Meyers,  268  Mo,  580, 
588,  187  S,  W,  1159}  State  ex  rel,  Bixby 
v.  City  of  St.  Louis,  241  Mo,  231,  248, 
145  S,  V¥,  801,  #*-»»• 


Also,  in  re  Graves,  30  S.  W,  (2d)  149,  1,  c.  151 
152,  the  court  said* 


"We  are  confirmed  in  this  conclusion 
by  the  application  of  another  rule 
of  statutory  construction.  When  the 
language  of  a statute  Is  ambiguous, 
recourse  may  be  had  to  the  title  in 
order  to  ascertain  the  true  meaning 
of  the  act,  25  R,  C,  L,  p,  1031, 
section  267;  Straughan  v,  Meyers,  268 
Mo,  580,  588,  187  S,  W.  1159}  Strottman 
v.  Railroad,  ®11  Mo.  227,  252,  109  S.  W, 
769;  State  ex  rel.  v.  Fort,  210  Mo,  512, 
527,  109  S,  W,  737,  # # * « * * " 
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While  we  can  see  no  ambiguity  in  this  act  per- 
taining to  deputies  receiving  mileage  in  the  performance 
of  their  duties,  it  is  unnecessary  to  lihok  to  the  title. 
However,  if  this  act  should  be  ambiguous,  which  we  do  not 
contend,  the  title  supports  our  opinion  that  the  deputies 
shall  not  receive  such  expenses.  The  title  reads  in  parti 


Hand  providing  for  all  salaries  of 
county  officers  and  employees  to  be 
in  full  and  in  lieu  of  all  other  feos, 
commissions  arid  emoluments,  # » 


This  provision  obviously  determines  the  question 
in  that  it  provides  that  all  county  officers  and  employees 
shall  receive  a salary  to  be  In  full  in  lieu  of  all  other 
fees,  commissions  and  emoluments,  which  leaves  no  room  for 
doubt  that  the  Sixtieth  General  Assembly  fully  intended  to 
place  these  deputies  upon  a salary  basis  in  lieu  of  every- 
thing else. 

Therefore,  It  is  the  opinion  of  this  department 
that  deputies  appointed  by  the  sheriff  in  St,  Louis  County 
are  entitled  to  a salary  as  allowed  by  the  county  court 
bxit  are  not  entitled  to  mileage  in  the  performance  of 
their  official  duties. 

Your  second  request  for  an  opinion  reads  as  follows? 


MThe  County  Court  request  an  opinion 
on  another  matter.  This  relates  to  the 
salaries  of  the  constables  and  their 
deputies.  Taking  into  consideration 
Section  11777,  page  683,  Laws  of  Missouri, 
1939,  has  the  County  Court  any  authority 
to  provide  compensation  for  the  constables 
and  deputy  constables  for  the  expense 
which  they  incur  by  reason  of  the  use  of 
their  automobiles  and  other  expense  inci- 
dental to  the  performance  of  their  duties,” 


In  answering  this  inquiry,  the  same  rules  of  con- 
struction are  applicable  as  hereinabove  referred  to. 
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Section  11777  of  the  Revised  Statutes  of  Mis- 
souri 1989,  was  repealed  by  the  Sixtieth  General  Assembly 
and  a new  seotlon  was  enacted  In  lieu  thereof  known  as 
Section  11777,  found  on  pages  683,  684,  685,  Laws  of  1939* 
The  fees  which  the  constable  and  de  uty  constable  shall 
collect  are  set  out  in  this  section  on  pages  683,  684* 

This  is  followed  by  a provision  relative  to  constables 
and  deputies  in  counties  not  having  less  than  200,000  or 
more  than  400,000  inhabitants  which  is  applicable  to  con- 
stables and  deputies  in  St*  Louis  County,  and  reads  in 
part  as  follows: 


k # Provided  further,  that  in  any 
county  which  now  has  or  may  hereafter 
have  not  less  than  200,000  and  not  more 
than  400,000  inhabitants,  the  Constables 
in  such  counties  shall  collect  the  fees 
authorized  by  law  for  their  services,  and 
shall  at  the  end  of  each  month  file  with 
the  county  clerk  a report  of  all  fees 
which  they  collected  during  said  month, 
stating  on  what  account  or  in  what  case 
such  fees  were  charged  and  collected,  to- 
gether with  the  names  of  the  persons  pay- 
ing or  who  are  liable  for  same,  which  said 
report  shall  be  verified  by  the  affidavit 
of  said  constable*.  It  shall  be  the  duty 
of  the  constable  upon  the  filing  of  the 
said  report  to  forthwith  pay  over  to  the 
County  Treasurer  of  such  county  all  moneys 
collected  by  said  constable  or  his  depiities, 
and  shall  file  with  said  moneys  in  the  of- 
fice of  the  Treasurer  a duplicate  of  the 
report  to  the  County  Clerk,  and  shall  receive 
from  the  County  Treasurer  a receipt  4>n  dupli- 
cate, a copy  of  which  shall  be  filed  in  the 
office  of  the  County  Clerk,  and  every  such 
Constable  shall  be  liable  on  his  official 
•bond  for  all  fees  collected  and  not  accounted 
for  by  him  and  paid  into  the  county  treasury 
as  herein  provided*  In  lieu  of  all  fees 
such  constables  shall  receive  a salary  not 
to  exceed  f 2, 700.00  per  annum,  payable  pro 
rata  at  the  end  of  each  month  out  of  the 
Treasury  of  said  County  and  each  Deputy  Con- 
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stable  as  shall  be  approved  by  a 
majority  of  the  judges  of  the  circuit 
court  shall  be  paid  a salary  not  to 
exceed  $125.00  per  month,  the  amount  of 
compensation  of  the  Constables  and  De- 
puty Constables  shall  be  fixed  by  a 
majority  of  the  judges  of  the  circuit 
court  within  the  limits  herein  before 
set  forth.  Provided  However,  No  con- 
stable shall  appoint  any  deputy  con- 
stable as  in  this  act  provided  except 
upon  the  approval  of  the  majority  of  the 
judges  of  the  Circuit  Court  who  shall  not 
approve  the  appointment  of  more  than 
twenty-eight  (28)  deputy  constables,  and 
provided  farther  that  a majority  of  the 
judges  of  the  Circuit  Court  shall  approve 
at  least  two  (2)  deputies  for  each  con- 
stable; and  provided  further  that  for 
extraordinary  emergencies  the  Circuit 
Court  may  approve,  subject  to  the  pro- 
visions of  this  act  the  temporary  appoint- 
ments of  such  additional  deputy  constables 
as  may  be  deemed  necessary  in  the  judgment 
of  the  majority  of  the  court  to  meet  said 
emergencies,” 


This  act  provides  the  constable  may  appoint  his 
deputies  with  approval  of  the  majority  of  the  judges  of  the 
circuit  court.  This  act  further  provides  the  constable 
shall  collect  all  fees  as  prescribed  by  law  for  their  ser- 
vices (Section  11777,  supra) r At  the  end  of  each  month  he 
shall  make  out  a report  showing  all  fees  they  collected  and 
same  shall  be  verified  by  the  cons  table  «<  It  then  becomes 
the  duty  of  the  constable  to  pay  over  all  moneys  collected  by 
said  constable  and  deputies  to  the  county  treasurer  and  shall 
file  a duplicate  of  the  report  made  to  the  county  clerk  with 
the  county  court  and  he  shall  receive  from  the  county  court 
a receipt  in  duplicate  and  copy  to  be  filed  with  the  county 
court.  Then  the  pertinent  part  of  Section  11777,  supra, 
reads  as  follows* 
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” * * * In  lieu  of  all  fees  such  Con- 
stables shall  receive  a salary  not  to 
exceed  #2,700,00  per  annum,  payable 
pro  rata  at  the  end  of  each  month  out 
of  the  Treasury  of  said  County  and  each 
Deputy  Constable  as  shall  be  approved  by 
a majority  of  the  judges  of  the  circuit 
court  shall  be  paid  a salary  not  to  ex- 
ceed #125.00  per  month,  the  amount  of 
compensation  of  the  Constables  and  Deputy 
Constables  shall  be  fixed  by  a majority 
of  the  judges  of  the  circuit  court  within 
the  limits  herein  before  set  forth.  « " 


Now  applying  the  rules  hereinabove  referred  to, 
the  constable  and  his  deputies  are  only  entitled  to  such 
compensation  as  they  can  point  out  the  statute  authorizing 
such  payment.  (Nodaway  County  v.  Kidder) 

This  section  provides  a salary  /or  constables  not 
to  exceed  a maximum  of  #2700*00  per  annum,  and  a salary 
for  deputy  constables  not  to  exceed  a maximum  of  #125.00 
per  month.  The  amount  of  stxch  compensation  each  of  these 
officers  is  entitled  to  receive  shall  be  determined  by 
the  majority  of  the  judges  of  the  circuit  Gourt  not  to 
exceed  the  maximum  allowed  by  law.  From  all  indications, 
the  legislature  intended  to  place  the  constables  and  deputies 
on  a salary  basis  in  lieu  of  all  fees.  In  giving  this  provi- 
sion, 11777,  supra,  the  ordinary  and  usual  meaning  there  is 
no  ambiguity  and,  if  not,  the  courts  have  all  held  there  is 
no  room  for  construction.  If  such  a construction  is  con- 
sidered inadequate,  the  general  assembly  is  now  in  session 
and  could  consider  an  amendment  allowing  such  mileage  fees 
as  considered  necessary. 


Mr,  Walter  E,  Miller 


February  18,  1941 


-14- 
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therefore,  it  is  the  opinion  of  this  department 
th  t neither  constables  nor  their  deputies  in  St.  Louis 
County  are  entitled  to  mileage  fees  in  addition  to  their 
salary  as  Reproved  by  the  majority  of  the  circuit  court. 


Respectfully  submitted. 


AUBREY  R,  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


COVELL  R.  HEWITT 
(Acting)  Attorney  General 
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TAXATION: 

BONDS: 


Railroad,  bonds  on  railroads  in  receivership 
are 'subject  to  taxation. 


V 


August  11,  1941 


Mr.  Jesse  A.  Mitchell,  Chairman 
State  Tax  Commission  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  August  7,  1941,  in 
which  you  state: 


”We  submit  herewith  a statement  of 
facts  relating  to  certain  railroad 
bonds  and  certificates  of  deposit 
belonging  to  the  estate  of  G.  Adolph 
Cramer  of  St.  Louis  County,  which 
the  executors  of  the  estate  claim 
are  not  assessable  for  tsfxation. ” 

A brief  statement  of  the  facts  submitted  us  Is  as 

follows : 


”The  executors  of  the  estat  e of  G. 
Adolph  Cramer,  which  estate  was  in 
St.  Louis  County,  Missouri,  refused 
to  list  for  taxation  the  following 
bonds : 

”10  Central  of  Georgia  5s  of  1945 j 
10  Chicago  & Northwestern  6gS  of  1936 j 
10  Missouri  Pacific  5s  of  1981,  C.Dsj 
10  New  York,  New  Haven  & Hartford 
4a a of  1967; 

10  St,  Louis  San  Francisco  4-^s  of 
1978  C.Da;” 


In  accordance  with  Section  10950,  K.  S.  Missouri 
1939,  the  county  assessor  of  St.  Louis  County  added  the 
actual  valuation  of  said  bonds  to  the  tax  roll  against 
the  estate  of  G.  Adolph  Cramer.  The  executors  appealed 
to  the  County  Board  of  Equalization  who  rejected  the  ap- 
peal. The  reason  given  by  the  executors  in  not  listing 
the  above  described  bonds  w s that  the  railroads  described 
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in  said  bonds  were  in  bankruptcy,  receivership  or  in  a fail 
ing  condition*  The  executors  relied  on  their  failure  to 
list  said  bonds  on  that  part  of  Section  10950,  R,  S*  Mis- 
souri 1939,  which  reads  as  follows s 

*•*  x eighth,  an  aggregate  statement  of 
all  solvent  notes  secured  by  mortage 
or  deed  of  trusti  ninth,  an  aggregate 
statement  of  all  solvent  bonds,  whether 
state,  county,  town,  city,  township, 
incorporated  or  unincorporated  com- 
panies} * x x x w 

The  sections  of  the  statutes  applicable  to  the 
statement  of  facts  set  out  above  will  be  referred  to  in 
this  opinion* 

Section  10940,  R.  S.  Missouri  1939,  reads  as  fol- 
lows a 


n Every  person  owning  or  holding  prop- 
erty on  the  first  day  of  June,  includ- 
ing all  such  property  purchased  on 
that  day,  shall  be  liable  for"  taxes 
thereon  for  the  ensuing  year," 

Section  10950,  R.  S,  Missouri  1939,  partially  reads 
as  follows  t 

* 

wThe  assessor  or  his  deputy  or  dep- 
uties shall  between  the  first  days 
of  June  and  January,  and  after  being 
furnished  with  the  necessary  books 
and  blanks  by  the  county  clerk  at 
the  expense  of  the  county,  proceed 
to  take  a 1.1  t of  the  taxable  personal 
property  and  real  estate  in  his  county, 
town  or  district,  and  assess  the  value 
thereof.  In  the  manner  following  to 
witj  x X x x x x x x x x x 

eighth,  an  aggregate  statement  of  all 
solvent  notes  secured  by  mortgage  or 
deed  of  trust}  ninth,  an  aggregate 
statement  of  all  solvent  bonds,  whether 
state,  county,  town,  city,  township, 
incorporated  or  unincorporated  com- 
panies} x x x x x x x x x x x 
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all  other  property  not  above  enumerated 
(except,  merchandise*  bills  and  accounts 
receivable*  and  other  credits  of  a mer- 
chant or  manufacturer,  arising  out  of 
the  sale  of  goods,  wares  and  merchandise, 
which  have  been  returned  for  taxation, 
under  sections  11309  and  11339,  R»  S» 

1930),  and  its  value)  under  this  head 
shall  be  included  all  shares  of  stock 
or  interest  held  in  steamboats,  keel- 
boats,  wharfboats*  and  other  vessels j 
all  toll  bridges,  all  printing  presses, 
type  and  machinery  therewith  connected, 
and  all  portable  mills  of  every  description, 
and  all  vehicles  used  In  the  transportation 
of  persons  (exapt  of  railway  carriages), 
and  all  paintings  and  statuary,  and  every 
other  species  of  property  not  exempt  by 
law  from  taxation.  -»  # # ■»  * * « % « ” 

It  is  very  noticeable  In  the  above  partial  section 
that  it  specifically  states* 

a 

”«■  •»  take  a list  of  the  taxable  person- 
al property  * # * * # -:s-  * # * * * n 

In  regard  to  taxation  the  Legislature  saw  fit  to 
define  personal  property”  In  Section  11211,  R.  S,  Missouri 
1939,  where  it  said* 

-55-  ■»  The  term  ’personal  property,1 
wherever  used  in  this  chapter,  shall 
. be  held  to  mean  and  Include  bonds, 
stocks,  moneys,  credits,  the  capital 
stock,  undivided  profits,  and  all 
other  means  not  forming  part  of  the 
capital  stock  of  every  company,  whether 
Incorporated  or  unincorporated,  a * * ” 

The  above  definition  does  not  say  ” solvent  bonds”  but  merely 
mentions  bonds. 

In  construing  statutes  it  has  been  held  that  all 
statutes  referring  to  the  same  subject  matter  should  be 
read  together.  In  the  case  of  In  Re  Rosing *s  Estate,  85 
S,  W.  (2d)  496,  pars,  5,  6,  the  court  said* 
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•'All  sections  of  an  act  must  be  con- 
strued together  and  harmonize  if  pos- 
sible, * # -if  # * # w * ” 

In  reading  the  definition  of  wpersonal  property” 
as  set  out  above  in  Section  11211,  supra,  and  in  reading 
Section  10950,  supra,  the  question  is  in  order  that  bonds 
be  taxable  that  they  should  be  worth  their  face  value. 

It  will  be  noticed  under  Section  10950,  supra,  that  the 
specific  terms  are  used  ”•»  * all  other  property  not  above 
enumerated  -it  ■»  and  its  value,”  It  also  further  states 
* and  every  other  species  of  property  not  exempt  by 
law  from  taxation.  * ■»" 

Also,  in  reading  another  section  of  the  statutes 
which  bears  upon  the  same  matter,  we  find  in  Section 
10981,  R,  S.  Missouri  1939,  the  following t 

"The  assessor  shall  value  and  assess 
all  the  property  on  the  assessor’s 
books  |ac cording  to  Its  true  value  in 
money  ?at  the  time  of  the  assessment j 
and  all  other  personal  property  shall 
be  valued  ?at  the  cash  price  of  such 
property  at  the  time  and  place  of 
listing  the  same  for  taxation.  «■  -is-  ” 

It  further  says  in  said  section.  Clause  6,  ”•*  * all  moneys 
notes,  bonds  and  other  credits,  in  a separate  column j » 

Nothing  is  said  in  the  above  section  that  the  bonds 
must  be  worth  their  face  value  before  subject  to  taxation. 

Statutes  should  not  be  construed  to  make  them  lead 
to  an  absurd  result*  In  the  case  of  State  v.  Irvine,  72 
S.  W«  (2d)  96,  pars.  3,4,  the  court  said* 

”*•  -is-  The  courts  will  not  so  construe 
a statute  as  to  make  it  require  an 
impossIMLity  or  to  lead  to  absurd 
results  if  it  is  susceptible  of  a 
reasonable  Interpretation*  •»  * * -is-  " 

The  executors  of  the  above  estate  claim  that  since 
the  property  secured  by  the  bonds  described  in  the  request 
are  Insolvent,  the  bonds  are  not  solvent  and  are  not  sub- 
ject to  taxation  for  that  reason.  They  claim  that  since 
one  clause  of  Section  10950,  supra,  states,  "solvent  bonds” 
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that  under  the  doctrine  of  ejusdem  generis  that  the  bonds 
would  not  be  subject  to  assessment  or  taxation  under  any 
other  clause  in  Section  10950,  supra,  for  the  reason  the 
bonds  are  not  worth  their  full  value*  If  such  a construc- 
tion was  given  to  Section  10950,  supra, ,it  would  result  In 
an  absurdity!  for  instance,  bonds  would  be  given  on  property 
that  if  the  property  would  be  sold  It  would  not  bring  more 
than  one-half  of  the  bonds  even  at  the  time  the  bonds  were 
Issued.  Also,  loaners  of  money  could  make  the  loan  read 
more  than  the  value  of  the  property,  and  could  It  be  said 
that  such  bonds  or  notes  should  not  be  listed  on  account 
of  the  eighth  and  ninth  clauses  of  Section  10950,  supra? 

The  executors  of  the  estate  also  claim  the  eighth  and  ninth 
clauses  of  Section  10950,  supra,  should  come  under  the 
doctrine  of  "expressio  unius  est  exclusio  alterius."  Sec- 
tion 10950,  supra,  does  not  come  under  the  doctrine  of  express 
mention  of  one  thing  impliedly  excludes  the  other  for  the 
reason  the  ninth  clause  of  Section  10950,  supra,  does  not 
contain  the  term  "all  solvent  bonds  only"  but  It  does  go  fur- 
ther and  says,  "all  other  property  not  above  enumerated," 
and  further  says,  "every  other  species  of  property  not  exempt 
by  law  from  taxation," 

The  exemption  statute,  as  governed  by  Article  X,  Sec- 
tion 6 of  the  Constitution  of  Missouri,  is  a lengthy  statute 
but  we  find  no  exemption  as  to  bonds  or  notes  being  exempted 
for  the  reason  they  are  hot  worth  their  face  value*  That 
this  doctrine  of  the  express  mention  of  a certain  thing  or 
property  Is  the  exclusion  of  other  similar  property  does  not 
apply*  We  mention  that  certain  conveying  vehicles,  such  as 
automobiles.  Is  set  out  for  taxation  but  no  mention  is  made 
of  airplanes • Could  it  be  said  that  the  airplane  is  not  sub- 
ject to  taxation  for  that  reason? 

In  the  case  of  State  of  Mo.,  on  petition  of  Taylor, 
Adm»r  of  Lee,  v.  St.  Louis  Co.  Court,  47  Mo.  591,  1,  c.  603, 
the  Supreme  Gourt  of  'this  state,  in  passing  upon  this  sub- 
ject, said: 

"Counsel  for  relator  claims  exemption 
of  these  bonds  from  local  taxation 
because  the  law  makes  no  special  pro- 
vision for  taxing  such  securities,  as 
is  made  by  the  Pennsylvania  act  under 
consideration  In  Maltby  v.  Reading  & 

Col.  R,  R.  Co,,  52  Penn.  St.  140,  to 
which  case  we  have  been  cited  by  ap- 


Mr.  Jess©  A.  Mitchell  -6-  August  11,  1941 


pellant,  In  order  to  roach  all  the 
bonds  of  a corporation,  if  the  policy 
were  to  assess  them  for  taxation  with* 
out  reference  to  where  they  were  held, 
a similar  provision  would  be  necessary. 

We  have  made  such  provision  in  relation 
to  the  stock  of  corporations,  but  leave 
bonds  to  be  taxed  like  other  property 
where  they  can  be  reached,  except  that 
if  the  owner  resides  within  the  State 
they  shall  be  taxed  in  the  county  of 
his  residence,  (Gen.  Stafc,  1865,  oh, 

11,  section  9j  Wagn.  Stat.  1161,}” 

As  to  the  property  being  exempt  for  the  reason  that 
the  bonds  are  not  worth  their  face  value,  the  court,  in  con- 
struing such  exemptions  in  St.  Louis  Lodge  No.  9 B.  P.  0.  E. 
v.  Koeln,  171  S,  W.  3294  °*  330,  said: 

I 

"•*  # 'fhe  only  question  presented 
for  our  consideration  is  whether  or 
not  the  property  in  question  is 
exempt  from  these  taxes  because  it 
is  used  exclusively  for  purposes 
purely  charitable  within  the  mean- 
ing of  that  expression  as  used  in 
section  6 of  article  10  of  our  state 
Cons  t i t u t i on . , 

,rIn  construing  this  same  section  this 
court  recently  saidt 

M,It  must  be  conceded  to  the  state 
that,  whether  a tax- exempting  clause 
be  viewed  from  the  standpoint  of  the 
state  down  to  the  people,  or  from 
the  standpoint  of  the  people  up  to 
the  state,  there  must  be  unbending 
and  inviolate  rules  which,  as  sure 
words  of  the  law,  are  always  to  be 
reckoned  withjj  and  those  rules  (from 
the  standpoint  of  the  state)  are  that 
an  abandonment  of  the  sovereign  right 
to  exercise  the  vital  power  of  taxation 
can  never  be  presumed.  The  Intention 
to  abandon  must  appear  in  the  most 
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clear  and  unequivocal  terms  (Railroad 
v,  Cass  County,  53  Mo.  loo*  cit.  27) j 
and  from  the  Standpoint  of  the  people 
they  are  that  equality  Is  equity  in 
taxation.’  State  qx  rel,  v.  Johnston, 

214  Mo.  656,  113  S.  W.  1083,  21  L.  R.  A. 

(I?.S.)  171. 

’’The  same  rule  Is  distinctly  stated  in 
the  cases  cited  in  that  opinion,  as  well 
as  in  State  ex  rel.  v.  Gasey,  210  Mo, 

236,  248,  109  S.  W.  1.  It  is  a just 
and  reasonable  one,  and  whatever  may  be 
the-doet&ne  of  the  adjudications  In 
other  jurisdictions  must  be  taken  as 
the  well-settled  law  of  this  state.” 

In  the  case  of  State  v,  Gehner,  9 S.  V/.  (2d)  621, 
1.  c.  622,  the  Supreme  Court,  In  holding  bonds  taxable 
and  not  mentioning  whether  they  were  solvent  or  not,  said: 

”The  relator  brings  this  proceeding 
to  quash  the  record  of  the  board  of 
equalization  of  the  city  of  St,  Louis. 

Relator  In  Its  statement  for  taxation, 

June  1,  1925,  listed  its  taxable  as- 
sets at  $283,145.01.  The  matter  came 
before  the  board  of  equalization  of 
the  city  of  S't.  Louis,  and  the  amount 
of  taxable  assets  of  the  re]a  tor  was 
found  to  be  $500,000,  and  it  was  as- 
sessed accordingly* 

"On  a hearing  before  the  board  of 
equalization,  the  classified  schedule 
of  assets  of  the  relator  was  Intro- 
duced, as  follows: 

-55-  * * # -;s-  * 

’’The  assessment  of  $500,000  increased 
the  amount  returned  as  assessable  by 
about  $222,000. 

’’Among  the  assets  returned  as  non- 
taxable  on  account  of  location,  it 
will  be  noted,  are  the  following: 
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* it  it  it  it  it  it  it  it  it  it  it  it  it  it  it  it  it 

"These  altogether  would  more  than 
make  the  "balance  between  the  amount 
returned  for  taxation  and  the  amount 
assessed.  As  pointed  out  in  the 
State  ex  rel.  American  Automobile 
Insurance  Co.  v.  Gehner  et  al.  (Mo. 

Sup,  Ho,  27492)  8 S.  'V7.  (2d)  1057, 
the  money  in  bank  and  the  municipal 
and  other  bon&3  claimed  to  be  nontax- 
able  on  account  of  the  location  in 
other  states  are  credits  and  are 
taxable  at  the  domicile  of  the  owner." 

The  executors  of  the  estate  in  the  above  request 
rely  upon  the  case  of  State  ex  rel.  v,  Lesser,  237  Mo, 

310.  But  in  that  case  it  was  not  a question  of  bonds 
but  it  was  a question  of  taxation  of  shares  of  stock  held 
by  a resident  of  this  state  in  a foreign  corporation  whose 
property  is  not  in  this  state  and  for  that  reason  the  shares 
of  stock  were  not  taxable  in  this  state.  The  court  In  that 
case  further  said  at  page  319: 

"•*  it  it  That  tenth  clause  is  as  follows: 

*Tenth,  all  other  property  not  above 
enumerated  (except  merchandise)  and 
Its  value;  under  this  head  shall  be 
Included  all  pleasure  carriages  of 
all  kinds;  all  shares  of  stock  or  Interest 
held  In  steamboats,  keel  boats,  wharf 
boats  and  all  other  vessels;  all  toll 
bridges,  all  printing  presses,  type 
and  machinery  therewith  connected,  and 
all  portable  mills  of  every  description, 
and  all  post  coaches,  carriages,  wagons, 
and  other  vehicles  used  by  any  person  in 
the  transportation  of  mall  (except  rail- 
way carriages),  all  carriages,  hacks, 
wagons,  buggies  and  other  vehicles  of 
every  kind  and  description  kept  or  used 
by  livery  men;  all  carts,  hacks,  omni- 
buses and  other  vehicles  used  In  the 
transportation  of  persons  (except  rail- 
way carriages),  and  all  paintings  and 
statuary,  and  every  other  species  of 
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property  not  exempt  by  law  from  taxation,* 

"That  clause  begins  with  the  general  term 
♦all  other  property  not  above  enumerated* 
and.  ends  with  the  even  more  general  term 
♦every  other  species  of  property  not 
exempt  by  law  from  taxation.*  If  by 
those  two  general  terms  the  law  maker 
Intended  to  say  that  everything  that  a 
person  might  own  or  have  any  Interest 
in,  either  direct  or  indirect,  here  or 
elsewhere,  was  to  be  listed  for  taxation, 
what  was  the  use  of  specifying  items 
either  in  that  clause  or  in  the  preced- 
ing nine  clauses?  If  shares  of  stock 
in  a foreign  corporation  are  ‘property* 
within  the  meaning  of  that  word  as  there 
used,  so  are  shares  of  stock  in  steam- 
boat companies,  and  so  are  printing 
presses  and  mills  and  wagons  and  part- 
ings and  statuary,  yet  all  those  things, 
and  more,  are  especially  mentioned  In 
that  tenth  clause,  while  the  preceding 
nine  other  clauses  are  ialso  industrious- 
ly specific  of  Items  to  be  listed." 

Also,  at  page  321  the  court  said: 

* 

"Appellant  refers  also  to  section  11334, 
Revised  Statutes  1909*  *Por  the  support 
of  the  government  of  the  State,  the  pay- 
.ment  of  the  public  debt,  and  the  advance- 
ment of  the  public  Interest,  taxes  shall 
be  levied  on  all  property,  real  and  per- 
sonal, except  as  stated  in  the  next  sec- 
tion.* The  next  section  relates  only 
to  property  exempt  from  taxation  by  the 
Constitution.  Here  again  we  have  the 
general  term  *all  property  real  and  per- 
sonal,* and  there  Is  in  that  section  no 
more  authority  for  saying  that  it  includes 
personal  property  outside  of  the  State 
than  that  it  Includes  real  estate  beyond 
our  borders?  if  it  Includes  one  it  In- 
cludes both.  It  will  be  noticed  that 
there  Is  no  tax  levied  by  that  section. 


/ 
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it  is  only  a declaration  that  taxes 
shall  be  levied,  the  imposing  of  the 
taxes  comes  later,  in  section  11415, 
to  wit*  1 There  shall  be  annually 
levied,  assessed  and  collected  on  the 
assessed  value  of  all  the  real  estate 
and  personal  property  subject  by  law 
to  taxation  in  this  State  fifteen  cents 
on  each  hundred  dollars  valuation  for 
state  revenue,  *ete.  By  the  terms  of 
that  section  there  must  be  an  assessment 
before  there  can  be  a levy*  Provisions 
for  the  assessment  are  made  in  subsequent 
sections.  By  the  terms  of  that  section 
the  property  to  be  taxed  is  not  all  the 
real  and  personal  property  a man  may  own, 
but  all  that  is  1 subject  by  law  to  tax- 
ation in  this  State, » that  is,  property 
which  is  not  exempt  from  taxation  and 
which  is  designated  by  statute  to  be  as- 
sessed for  taxation.  No  property  is  tax- 
able but  that  which  is  required  by  law 
to  be  assessed  for  taxation**'. 

The  above  quotation  was  to  the  effect  that  the  prop- 
erty must  be  subject  by  law  to  taxation  in  this  state. 

The  reason  of  the  holding  in  the  above  case  was  that 
since  shares  of  stock  in  manufacturing  corporations  were 
excepted  because  the  property  of  a corporation  was  to  be 
taxed  then  the  property  of  a foreign  manufacturing  company 
could  not  be  taxed  in  this  state  unless  the  foreign  company 
happened  to  own  property  here. 

The  Assessor  of  St.  Louis  County  assessed  the  bonds 
on  their  market  price  as  of  June  1,  1940,  in  the  amount  of 
$5100*00.  In  a brief  filed  before  the-State  Board  of  Equali- 
zation at  the  Courthouse  in  St*  Louis  County,  Missouri,  where 
a hearing  was  had  on  July  28,  1941,  in  reference  to  this  matter, 
the  attorneys  for  the  estate  saidt 

"Moreover,  the  Appellants  have  shown 
that  the  Assessor  has  even  erred  with 
respect  to  the  true  market  value  of 
the  bonds,  in  that  he  has  assessed 
said  bonds  at  the  sum  of  #6720.00 
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instead  of  their  true  market  value  of 
$5100.00, » 

Section  11027,  R.  S,  Missouri  1939,  paragraph  7, 
reads  as  follows; 

M(7)  To  cause  to  be  placed  upon  the 
assessment  rolls  omitted  property  which 
may  be  discovered  to  have,  for  any 
reason,  escaped  assessment  and  taxation, 
and  to  correct  any  errors  that  may  be 
found  on  the  assessment  rolls  and  to 
cause  the  proper  entry  to  be  made  there- 
on ,rt 

The  property  involved  in  thi3  litigation  is  property 
that  was  omitted  and  escaped  assessment  and  taxation*  Under 
paragraph  7 above  the  State  Tax  Commission  may  correct  this 
error,  and  it  is  a question  of  fact  as  to  the  true  and  actual 
value  of  the  property  omitted.  In  this  case  attorneys  for 
the  estate  have  admitted  that  the  true  value  of  the  bonds  is 
$5100,00* 


CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  bonds  described  In  the  above 
request  are  subject  to  listing,  assessing,  and  taxation  in 
this  state  at  their  true,  actual  cash  value  on  June  1,  1940, 
The  value  of  the  bonds  is  a question  of  fact  to  be  decided 
by  the  Tax  Commission, 

Respectfully  submitted 


W*  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


VAfe  C.  THURLO 

(Acting)  Attorney  General 


WJBsDA 


TAXATION:  Construction  of  House  Bill  No.  323  with 

BOARD  OF  EQUALIZATION:  reference  to  the  duties  of  the  State  Tax 

C ommi s s i on . 


/ 


•v/  L> 


August  13,  1941 


State  Tax  Commission 
Jefferson  City,  Missouri 


Chairman,  State  Tax  . 
Commission 


Gentlemen: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  upon  the  following  statement  of 
facts : 


"This  department  has  on  file  com- 
plaints on  assessments  of  property 
under  the  assessment  made  as  of  June 
1,  1940. 

"House  Bill  No,  328,  enacted  "by  the 
last  General  Assembly,  seems  to  raise 
the  question  of  whether  or  not  the 
Tax  Commission  now  ha3  Jurisdiction 
to  pass  on  these  complaints.  Will 
you  please  furnish  this  department 
with  an  opinion  as  to  the  status  of 
these  complaints  and  the  jurisdiction 
of  the  Commission  over  them  with 
reference  to  the  provisions  of  said 
House  Bill  No.  328." 

House  Bill  No.  328  amends  Section  11381,  R,  S.  Mis- 
souri 1939,  in  so  far  as  it  applies  to  the  question  here. 
It  provides  as  follows: 

"Section  11381.  The  county  board  of 
equalization  shall  meet  on  the  first 
Monday  of  March  and  at  such  other  time 
as  the  board  may  deem  necessary,  and 
shall  observe  the  following  rules: 

First,  it  shall  raise  the  valuation 
of  all  such  tracts  or  parcels  of  land 
and  any  personal  property,  such  as  in 
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its  opinion  have  been  returned  below 
their  real  value;  but,  after  the  board 
shall  raise  the  valuation  of  such  real 
estate  or  personal  property,  it  shall 
give  notice  of  the  fact,  specifying  the 
property  and  the  amount  raised  to  the 
persons  owning  or  controlling  the  same, 
by  personal  notice,  through  the  mail  or 
by  advertisement  in  any  paper  published 
in  the  county,  and  advising  and  notify- 
ing the  persons  owning  or  controlling 
said  property  of  a day  certain,  not 
less  than  ten  nor  more  than  thirty 
days  from  the  date  of  said  notice, 
on  which  day  certain  the  board  of 
equalization  will  meet  to  hear  reasons, 
if  any  may  be  given,  why  such  Increase 
should  not  be  made;  Second,  it  shall 
reduce  the  valuation  of  such  tract 
or  parcels  of  land  or  any  personal 
property  which  in  its  opinion  has 
been  returned  above  its  true  value 
compared  with  the  average  valuation 
of  all  real  and  personal  property 
of  the  county.  Provided,  however, 
that  prior  to  the  third  Monday  of 
April  each  year,  the  tax  assessment 
rolls  shall  be  passed  upon  by  the 
County  Board  of  Equalization  and 
Appeals  to  permit  the  further  tax 
procedure  provided  by  law,  and  on 
and  after  the  third  Monday  of  April 
each  year  the  State  Tax  Commission 
shall  have  jurisdiction  to  act  Tinder 
the  authority  of  Section  11028,  and 
the  county  clerk  and  taxing  authorities 
shall  comply  with  the  requirements  of 
Sections  11382  and  11383.” 

This  bill,  by  Section  2,  also  carries  an  emergency 
clause  which  it  would  appear  that  the  lawmakers  took  into 
consideration  the  fact  that  the  County  Board  of  Equalization 
could  not  complete  its  work  within  the  time  now  provifed  by 
law  and,  therefore,  contemplated  that  the  County  Board  of 
Equalization  start  the  performance  of  its  diities  as  pro- 
vided by  this  bill. 
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Referring  to  this  bill  as  it  was  originally  intro** 
dueed,  it  will  be  seen  that  it  did  not  contain  this  pro- 
viso clause#  The  House  Journal  shows  that  this  proviso 
clause  and  the  emergency  clause  was  recommended  by  the 
House  Committee  and  adopted  by  the  House  when  the  bill 
was  up  for  perfection.  By  the  first  part  of  this  section 
it  would  seem  that  the  lawmakers  intended  that  the  Board 
of  Equalisation  could  meet  at  any  time  on  and  after  the 
first  Monday  of  Mareh  up  until  the  31st  of  December  of 
that  year*  Apparently  they  had  in  mind  that  this  bill 
would  not  be  practical  and  workable  under  our  plan  of  as- 
sessment and  valuation  because  the  tax  roll  cannot  be 
completed  until  the  State  Tax  Commission  has  performed 
its  duties  under  Section  11028,  R « S.  Missouri  1939.  There' 
fore,  the  proviso  clause  seems  to  have  been  placed  in  the 
bill* 


Then  the  question  1st  What  effect  does  the  proviso 
clause  have  on  this  bill?  We  have  some  rules  of  statutory 
construction  applicable  to  proviso  clauses  which  are  ap- 
plicable here*  A number  of  oases  are  cited  in  Words  and 
Phrases,  Permanent  Edition,  No.  34,  at  page  700  et  seq», 
and  we  particularly  call  attention  to  a statement  pertain- 
ing to  the  Missouri  case  cited,  Regan  v*  Iron  County  Court, 
125  S.  W.  1140,  1142,  226  Mo.  79,  wherein  the  following 
statement  is  made* 

niA  "proviso**  in  a grant  or  enactment 
is  something  .taken  back  from  the  power 
just  declared.  The  grant  or  enactment 
is  to  read,  not  as  If  the  larger  power 
was  ever  given,  but  as  if  no  more  was 
ever  given  than  is  contained  within 
the  terms  or  bonds  of  the  proviso.1 M 

Thi3  rule  is  further  announced  In  State  ex  rel.  Bair 
v.  Producers  Gravel  Co.,  Ill  S.  V/,  (2d)  521,  341  Mo.  1106, 
1114: 


" *The  terms  of  a proviso  limit  the 
general  terms  of  the  broad  act  and 
it  can  make  no  difference  as  to  the 
force  and  effect  of  a proviso, 
whether  its  purpose  Is.  to  limit  the 
terms  of  a statute  which  grants 
rights,  or  whether  it  limits  the 
powers  of  a statute  which  restricts 
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rights . ’ if-  # -*  k # !t  -:«■  ” 

(Citing  cases) 

Referring  to  this  proviso  clause,  it  will  he  seen 
that  this  clause,  by  plain  language,  contemplates  that 
the  County  Board  of  Equalization  and  Appeals  shall  have 
passed  upon  the  assessment  rolls  by  the  third  Monday  in 
April.  Of  course,  this  construction  is  not  in  harmony 
with  the  first  part  of  said  Section  11381,  supra,  but 
under  the  rules  of  construction  hereinbefore  referred 
to  if  the  proviso  clause  conflicts  with  the  general  pro- 
visions of  the  act  then  the  proviso  clause  must  prevail. 

Another  reason  might  be  advanced  why  this  proviso 
clause  should  prevail  is  that  if  a complainant  resorted 
to  the  County  Board  of  Equalization  at  a time  so  late  in 
the  year  that  it  would  be  impossible  for  the  State  Tax 
Commission  to  perform  its  duties  under  Section  11028, 
supra,  then  the  act  would  be  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution.  The  rule  as  to  the  con- 
stitutionality of  such  a provision  is  stated  in  State  ex 
rel.  Bair  v.  Producers  Gravel  Co,,  supra,  1.  c.  1114,  as 
follows  t 

# Does  the  law,  or  course  of  pro- 
cedure in  question  operate  alike  on 
all  questions  in  the  same  class? 

The  unbroken  rule  is  that  if  the  law 
or  course  of  procedure  in  question 
does  operate  alike  on  all  In  the 
same  class,  then  the  equal  protection 
clause  of  Section  1 of  the  Fourteenth 
Amendment  is  not  violated*  * -:*•  ■»  " 

The  converse  of  this  rule  is  that  if  the  law  or 
course  of  procedure  for  the  assessment  does  not  operate 
alike  on  all  persons  in  the  same  class,  then  it  violates 
the  provisions  of  the  Fourteenth  Amendment. 

CONCLUSION 

Answering  your  request,  it  is  the  opinion  of  this 
department  that  the  proviso  clause  in  said  Section  11381, 
House  Bill  No.  328,  prevails  over  the  general  provisions 
of  the  act,  and  that  the  tax  rolls  shall  be  passed  upon 
by  the  County  Board  of  Equalization  and  Appeals  prior  to 
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the  third  Monday  of  April  of  each  year  and,  therefore,  the 
complaints  on  assessments  of  property  under  the  assessment 
made  as  of  June  1,  1940,  which  are  now  c?n  file  In  your 
department,  are  before  you  for  consideration,  and  that  the 
Tax  Commission  has  jurisdiction  to  pass  upon  these  complaints. 

Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


r6y'  McKITTRICK  ' 

Attorney  General 


TWB:DA 


TAXATION: 


Form  of  collector's  notice  of  sale  and  certificate 
to  proof  of  publication. 


Krf  lease  A.  Mitchell , Chairman 
Tax'  Commission' 

Jefferson  City,  Missouri 

Dear  Jir : 

Following  your  oral  request  to  this  Department, 
which  is  as  follows: 

"Tax  Commission  requests  from,  the  Attorney 
General’s  Office  form  for  notice  of  sale  of' 
delinquent  lends  for  taxes  by  the  collector, 
and  form  of  certificate  to  publication*  '■ 

we  submit  the  following  as  our  suggestions  for  the  fore- 
going forms. 


✓ 


\ 


•uguut  19,  1941 


V 


i iL*  xX  • 


CERTIFICAIT 


3A1A 


I,  • , Collector  within 

and  for  County , Missouri , hereby  give 

notice,  asT pr ovT ded  in"  Art! cle  9,  Chapter  74  of  the  Re- 
vised Statutes  of  Missouri  for  1959,  that  I shall  offer 
for  sale  the  hereinafter  described  lots  and  lands  or  so • 
much  thereof  as  may  be  'necessary  to  discharge  the  taxes, 
interest  and.  charges  which  may  be  due  thereon  to  the  State 
of  Missouri  for  delinquent  taxes  on  real 'estate , at  the 

Courthouse  door  in  County,  on  the  first 

Monday,  the  third  day  of  November , 1941,  commencing  at 
10  o'clock  a.m.  of  sale  day  and  continuin  from  day  to 
day  thereafter  until  all  are  offered. 


Said  lots  and  lands  situatod  in  

County , Missouri,  and  described  in  forty  acre  tracts  or 
other 'legal  subdivisions,  and  the  lots  described  by  number, 
block,  addition  etc.,  and  the  aggregate  amount  of  taxes, 
penalty,  interest  and  costs,  each  year  separately  stated 
are  as, follows: 

LANDS  OFIATiRD  FOR  GAIN 

DESCRIPTION  Sec.  Twp . Rng.  Year  Amount  Taxes,  Aggregate 

Lot  131k.  Delinquent  Interest  and  Total  for 

Costs  for  Year  ,<111  Years 
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Here  insert  proof  of  publication. 


COLLivCTGH’G  CERTII- ICATE  TO  MALIC. .'.TIOM 


I,  . , Collector  within 

and.  for  ~ County,'  Missouri , hereby  certify 

that  is  a newspaper  of  general 


circulati  on  ' and  pub li  she  cl  in  County , 

Missouri;  that  1 did  cause  the  above  list  to  be  published 
in  such  newspaper  for 'three  consecutive  weeks , on  the 
same  day  of  each  week,  one  insertion  weekly,  before  such 
sale,  and  the  last  insertion  at  least  fifteen  days  prior 


to  the  first  Monday,  the  third  day  of  November,  1941, 
to- wit  on  the 


I 'further  certify  that  such  newspaper  is  a 
publication,  which  has  been  admitted  to  the  Po3t  Office 

as  second  class  matter  in  the  City  of  

and  that  the  same  has  been  published  regul ary  and 1 eon- 
secutively  for  a period* of  three  years,  and  that  it  has 
a list  of  bona  fide  subscribers  voluntarily  engaged  as 
such,  who  have  agreed  to  pay  a stated  price  for  a sub- 
scription for  a definite  period  of  time. 

This  the  day  of 

1941. 


Collector 

Missouri.* 


of  Revenue  ~oI 
County, 


Respectfully  submitted 


TBiS  W.  BIB-TON 
a.  Y.  MSDLIiTG 

Assistant  Attorney  Generals. 

ATpr.CV:  D: 


YAiffi  C.  TIIUALO 

(Acting)  Attorney  General 

TWB-mi/mc 


APPROPRIATIONS: 


Balance  of  moneys  in  various  funds  of 
Department  of  Penal  Institutions  should 
PENAL  INSTITUTIONS:  he  transferred  and  credited  to  ordinary 

revenue  fund -at  the  end  of  biennium  and 
after  all  warrants  on  such  fund  have 
been  discharged  and  the  appropriation 
has  lapsed. 

September  9,  1941 


Honorable  Loyd  I.  Siller,  Director 
Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


r'iii 

i 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
following  statement  of  facts: 


"At  the  close  of  1940  in  our  appropria- 
tion under  Operation  we  obligated  our- 
selves for  yll,822.Q8  more  than  was 
appropriated,  although  v/e  had  a balance 
as  shown  by  the  State  Treasurer  of  cash 
on  hand  of  ^53,322.91,  but,  of  course, 
according  to  law  the  State  Treasurer 
could  not  exceed  the  appropriation. 

"Vie  filed  deficiency  claim  with  the 
State  Auditor  showing  that  our  appro- 
priation was  short  All, 822. 08  of  our 
expenditures,  and  naturally  expected 
when  the  legislature  passed  the  appro- 
priation for  deficiency  that  this  amount 
would  be  paid  out  of  Revenue  or  deducted 
from  the  amount  of  our  balance  with  the 
At  ate  Treasurer  under  Earnings . Vt;e  had 
no  knowledge  of  ho w this  was  handled 
until  we  received  draft  from  the  State 
Treasurer  for  the  deficiency  £;ll,822.08 
showing  that  it  had  been  paid  out  Of 
our  1941  Earnings  receipts,  and  in  addi- 
tion to  this  the  State  Treasurer  notified 
us  that  they  were  transferring  the  balance 
that  we  had  in  our  Earnings  at  the  end 
of  1940  1,53,322.91,  to  the  ft  at  a Treasur- 
er's Revenue  Account  to  comply  with  the 
statutes . 
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"The  same  is  true  of  the  Industrial 
Home  for  Negro  Girls  at  Tipton  v/ith 
the  exception  that  Tipton  had  plenty 
appropriated  in  Operation  Fund,  but 
they  were  short  ^416 ,12  in  actual  cash 
on  hand.  Up  to  date  this  deficiency 
has  not  been  paid,  but  It  is  our  under- 
standing that  if  it  is  paid  It  will  be 
paid  out  of  Tipton’s  1941  warnings. 

. "Ue  contend  that  the  handling  of  both 
of  these  Items  is  in  error,  and  do  not 
see  how  the  State  Treasurer  can  legally 
pay  bills  contracted  in  1939  and  1940 
out  of  1941  Earnings." 


Since  your  inquiry  pertains  to  the  "Earning  Fund" 
of  the  Department  of  Penal  Institutions,  v/e  refer  to 
Section  9098,  Revised  Statutes  of  Missouri,  1939,  under 
which  this  fund  is  created,  and  which  Is  as  follows: 


"All  moneys  derived  from  the "sales  of  any 
articles  manufactured  in  any  of  said  In- 
dustries in  this  article  referred  to,  shall 
be  collected  by  said  board  and  paid  Into 
the  treasury  of  the  state  to  the  credit 
of  the  following  funds:  Said  board  shall 
ascertain  and  determine  on  the  first  of 
each  month  from  the  books,  records  and 
accounts  kept  showing  the  business  opera- 
tions of  the  penitentiary,  the  amount  of 
money  received  each  month  due  to  the 
purchase  of  raw  material  for  use  and 
manufacture,  and  said  stun  when  so  deter- 
mined shall  be  deposited  in  the  revolving 
fund  and  said  board  shall  further  deter- 
mine what  part  of  said  receipts  are  due 
to  labor  and  other  profits  in  the  opera- 
tion of  said  penitentiary,  and  said 
amount  shall  be  deposited  in  the  ’earning 
fund;’  and  it  is  hereby  made  the  duty  of 
the  treasurer  of  the  state  to  carry  on 
the  books  of  his  office  as  separate 
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accounts  the  said  'revolving  fund*  and 
said  'earning  fund.'  Said  'revolving 
fund'  shall  not  be  used  in  whole  or  in 
pert  for  any  purpose  or  purposes  other 
than  those  named  in  sections  9095,  9096 
and  9097.  The  money  deposited  in  the 
•earning  fund'  shall  be  used  by  the 
prison  board  for  the  use  of  support 
and  maintenance  of  said  prison*  and 
such  expenses  as  come  under  section 
9052,  and  the  treasurer  shall  pay  same 
upon  the  warrant  of  the  state  auditor 
which  shall  be  drawn  on  the  requisition 
of  the  board," 


This  section  would  seem  to  prohibit  the  balances 
at  the  end  of  the  biennium  from  being  transferred  to  the 
ordinary  Revenue  Fund  because  it  provides  that  this  fund 
shall  be  used  only  for  the  purposes  named  in  Sections 
9095,  9096  and  9097. 

In  1953  the  General  Assembly  enacted  a law  providing 
for  the  deposit  of  balances  in  the  ordinary  Revenue  Account. 
Laws  of  Missouri,  1933,  page  415.  This  Aet  provides  as 
follows : 


"All  fees,  funds  and  .moneys  from  whatso- 
ever source  received  by  any  department, 
board,  bureau,  commission,  institution, 
official  or  agency  of  the  state  govern- 
ment by  virtue  of  any  law  or  rule  or 
regulation  made  in  accordance  with  any 
law,  shall,  by  the  official  authorized 
to  receive  same,  and  at  stated  intervals, 
be  placed  in  the  state  treasury  to  the 
credit  of  the  particular  purpose  ©i  fund 
for  which  collected,  and  shall  be  subject 
to  appropriation  by  the  General  Assembly 
for  the  particular  purpose  or  fund  for 
which  collected  during  the  biennium  In 
which  collected  and  appropriated.  The 
unexpended  balance  remaining  In  all  such 
funds  (except  such  unexpended  balance  as 
may  remain  in  any  fund  authorized,  collect- 
ed and  expended  by  virtue  of  the  provisions 
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of  the  Constitution  of  this  State), 
shall  at  the  end  of  the  biennium  and 
after  all  warrants  on  same  have  been 
discharged  and  the  appropriation  there- 
of has  lapsed,  be  transferred  and  placed 
to  the  credit  of  the  ordinary  revenue 
fund  of  the  state  by  the  state  treasurer* 
Any  official  or  other  person  who  shall 
willfully  fail,  to  comply  \vith  any  of 
the  provisions  of  this  section,  and  any 
person  who  shall  willfully  violate  any 
provision  hereof,  shall  be  deemed  guilty 
of  a misdemeanor:  provided,  that  in  the 
case  of  state  educational  institutions 
there  is  excepted  herefrom,  gifts  or 
trust  funds  from  whatever  source j appro- 
priation's, gifts  or  grants  If rom  the 
Federal  Government,  private  organizations 
and  individuals;  funds  for  or  from  student 
activities,  farm,  or  housing  activities, 
and  other  funds  from  which  the  whole  or 
some  part  thereof  may  be  liable  to  be 
repaid  to  the  person  contributing  the 
same,  and  hospital  fees;  all "of  which 
excepted  funds  shall  be  reported  In 
detail  quarterly  to  the  Governor  and 
biennially  to  tho  General  Assembly.” 


In  construing  laws  which  are  in  conflict,  the  court, 
in  State  ex  rel.  McDowell  v.  Smith,  67  S.  ft.  (2d)  50,  334 
no*  653,  held  that  it  was  the  duty  of  the  court  to  reconcile 
and  harmonize  conflicting  statutes,  if  possible.  Another 
rule  of  construction  which  would  be  applicable  here  is 
that  where  two  Acts  pertaining  to  the  same  subject  matter 
are  in  conflict  and  cannot  be  harmonized,  then  the  latter 
Act  would  be  controlling  because  enacted  at  a later  date. 
State  ex  rel*  Greene ’ County  v.  Gideon,  199  S.  X-: . 948, 

273  Mo « 79* 

Under  the  act  of  1933,  supra,  It  became  the  duty 
of  the  State  Treasurer  to  transfer  any  balances  which 
were  in  the  "Revolving  I’Und"  at  the  end  of  the  biennium 
after  all  warrants  against  same  had  been  discharged  and 
after  the  appropriation  had  expired* 


( 
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Prom  your  request,  it  appears  that  your  expenditures 
for  the  last  biennium  exceeded  your  appropriation  by  the 
sum  of  v 11*822.08.  Your  request  also  indicates  that  your 
earnings  to  this  fund  were  more  than  sufficient  to  meet 
this  excess  amount  of  expenditures. 

The  expenditures  of  the  Tipton  School  Fund  exceeded 
the  receipts  for  the  last  biennium  by  the  amount  of 
$406.12,  although  the  appropriation  for  that  period  was 
sufficient  to  have  met  those  expenditures  had  the  earnings 
of  that  fund  been  sufficient.  This  appropriation  was 
drawn  on  the  "Industrial  Home  for  Negro  Girls."  Laws 
of  Missouri,  1939,  page  90.  Since  there  were  not  sufficient 
earnings  for  this  fund  to  pay  the  expenditures,  the 
shortage  resulted.  To  meet  this ^ shortage  in  the  earnings 
of  the  fund  for  the  "Industrial  Home  for  Negro  Girls" 
at  Fulton,  the  General  Assembly  in  1941  passed  Section  12 
of  House  13111  582,  which  is  as  follows: 


"There  is  hereby  appropriated  out  of 
the  state  treasury,  chargeable  to 
Industrial  Home  for  Neiro  Gir.ls  Fund, 
the  sum  of  Four  Hundred  Sixteen’- hollars 
and  Twelve  Cents  (>;i 413^12)  for  the 
purpose  of  paying  accounts  of  Indus- 
trial Home  for  C-lrls  for  the  year 
1940,  per  accounts  now  on  file  In  the 
office  of  thd  State  Auditor." 


Also,  by  Section  16  of  the  same  Bill,  the  General 
Assembly  passed  the  following  deficiency  appropriation: 


"There  is  hereby  appropriated  out  of 
State  Treasury,  chargeable  to  earnings 
fund,  Missouri  Penitentiary,  the  sum 
of  Pleven  Thousand  Eight  Hundred  Twenty- 
two  hollars  and  Eight  Cents  ($11,822,08) 
for  purpose  of  paying  accounts  of  Missouri 
Penitentiary  for  year  1940,  per  accounts 
now  on  file  in  office  of  State  Auditor." 
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It  will  be  noted  that  each  of  these  appropriations 
is  payable  from  a particular  fund  of  the  ienal  Institu- 
tions,* 

It  v/ as  necessary  for  the  General  Assembly  to  enact  • 
said  Section  16,  supra,  because  the  appropriation  for 
the  last  biennium  was  not  sufficient  by  the  above  amount 
to  equal  to  the  expenditures  for  that  period  even  though 
the  fund  had  earned  more.  Regardless  of  the  source  of 
the  fund  and ‘the  amount  that  may  be  in  it,  moneys  cannot 
be  expended  therefrom  v/ithout  an  appropriation. 

Under  Section  19  of  Article  X of  the  Constitution 
of  Missouri,  it  is  provided  as  follows: 


"Ho  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by 
law;  nor  unless  such  payment  be  made*, 
or  a warrant  shall  have  issued  therefor, 
within  two  years  after  the  passage  of 
such  appropriation  act;  and  every  such 
law,  making  a new  appropriation,  or 
continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  atom  appro- 
priated, and  the  object  to  which  it  is 
to  be  applied;  and  it  shall  not  be 
sufficient  to  refer  to  any  other  lav/ 
to  fix  such  sum  or  object.  A regular 
statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time*1' 


The  appropriation  for  the  last  biennium  expired  at 
the  end  of  two  years  after  the  passage  of  the  Act*  At 
that  time,  and  after  all  the  warrants  against  these  funds 
had  been  discharged,  the  appropriation  lapsed,  and  then 
it  was  the  duty  of  the  State  Treasurer  to  turn  whatever 
balance  there  remained  in  this  earnings  fund  into  the 
ordinary  Revenue  Fund,  as  is  required  by  said  1933  law 
above  quoted. 
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In  your  letter  you  contend  that  the  State  Treasurer 
was  not  authorized  to  place  this  balance  In  the  Earnings 
Fund  In  the  ordinary  Revenue  Fund,  nor  is  he  authorized 
to  pay  1939  and  1940  obligations  out  of  1941  earnings. 

V.e  do  not  find  any  provision  in  the  Constitution  or 
Ctatutes  which  would  prohibit  such  a procedure.  However, 

?/e  do  find  that  by  the  Let  of  1933,  supra,  the  appropriation 
acts  and  the  foregoing  provision  of  the  Constitution,  that 
the  Treasurer  was  required  to  place  this  balance  in  the 
Earnings  Fund  In  the  ordinary  Revenue  Account,  and  was 
directed  by  the  Appropriation  Pill  to  pay  the  deficiencies 
of  1941  earnings. 


CONCLUSION 


This  department  Is  therefore  of  the  opinion  that  it 
was  the  duty  of  the  State  Treasurer  to  place  any  balance 
which  remained  In  the  Earnings  Fund  at  the  end.  of  the 
biennium,  and  after  all  warrants  have  been  paid,  to  the 
credit  of  the  ordinary  Revenue  Fund,  and  that  under  the 
deficiency  appropriation  made  in  1941, „the  Treasurer  is 
only  authorized  to  pay  such  deficiencies  out  of  1941 
earnings . 


Respectfully  submitted. 


APPROVED j 


TYRE  W.  BURTON 

Assistant  Attorney  General 


VANE  0.  THURLO 

(Acting)  Attorney  General 
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TOWNSHIPS : 
BOUNDARY  LINES: 
PROCEDURE: 


A petition  for  change  of  Boundary  of  town- 
ships should  come  from  the  voters  of  each 
township  affected.  


September  11,  1941. 


O' 


/K 


County  Court 
Ripley  County 
Bcaiiphan,  Missouri 


Mention:  Presiding  Judge 


FILE 


Gentlemen: 


™3  13  ln  to  ye****  of  recent  date  afcerein 

you  requested  an  opinion  from  thia  department  on  the 
following  statement  of  facts: 


H Harris  Tovmship  in  Ripley  County, 
Missouri,  at  last  election  voted  a 
Stock  Law  in  said  Township.  Since 
that  time  about  one  half  of  the 
citizens  of  said  Harris  Township 
petitioned  to  the  County  Court  of 
Ripley  County  to  make  new  Boundary 
lines  through  Harris  Township,  and 
this  was  being  done  by  said  peti- 
tioners to  get  from  under  the  Stock 
Law  that  was  then  in  force. 

"Now  in  reading  the  statutes  Article 
3 Sec.  13700  seems  to  me  to  give  the 
County  Courts  the  right  to  change 
Boundary  lines  of  Townships  or 
create  new  Townships  by  their  peti- 
tion, but  my  understanding  of  read- 
ing said  section  in  order  to  change 
the  lines  of  Townships,  that  it 
should  be  a petition  by  each  Town- 
ship affected. 
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nWhat  we  wish.  to  get  settled,  on  is 
that  the  part  of  Harris  Township 
that  wants  the  lines  changed  by 
their  petition  to  the  County  Court 
did  not  have  any  petition  from  the 
Doniphan  Township  offered  to  the 
Court,  So  as  Doniphan  and  Harris 
would  be  the  two  effected  Townships 
and  the  only  petition  was  by  the 
Part  of  Harris  Township  to  the  County 
Court,  X contend  that  it  is  not 
legal  under  the  law,  but  the  lawyers 
here  say  that  it  i3,  and  please  give 
us  an  opinion  on  this  matter  at  your 
earliest  convenience  as  I think  your 
opinion  will  settle  this  matter  for 
good,” 


Section  13700,  R.  S,  Mo,  1939,  and  referred  to  in 
your  request,  reads  as  follows* 


"33aoh  county  court  may  divide  the 
county  into  convenient  townships,  and 
as  occasion  may  require  erect  new 
townships,  subdivide  townships  al- 
ready established,  organize  better 
township  lines,  and  may,  upon  the 
petition  in  writing,  of  not  less 
than  twenty-five  per  centum  of  the 
legally  qualified  voters  of  each 
township  affected,  as  such  vote 
was  cast  in  the  last  preceding 
general  election  for  the  office  re- 
ceiving the  greatest  number  of  votes 
in  the  township  or  townships  affected, 
consolidate  two  or  more  existing 
townships,  into  one  township,  or 
otherwise  reduce  the  number  of  town- 
ships, or  change  the  boundary  lines 
thereof,  as  may  be  deemed  advisable,” 


You  state  that  a petition  for  change  of  a boundary 
line  from  only  one  township  affected  has  been  presented 
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to  the  county  court,  and  that  It  is  contended  by  some 
of  the  authorities  that  a petition  from  all  townships 
affected  is  not  necessary. 

We  find  no  authority  for  such  a contention.  In 
the  case  of  State  ex  rel.  Rose  et  al.  vs.  Job,  205  Mo, 
the  question  of  notices  and  petitions  for  change  of 
boundary  line  of  a school  district  was  considered. 

The  procedure  for  such  a change  was  prescribed  by  what 
is  now  Section  10410,  In  the  Job  case,  1,  c.  28,, the 
court  in  discussing  a provision  of  that  section,  whicn 
has  some  similarity  to  the  provisions  of  said  Section 
13700  relating  to  the  petition,  salds 


MIt  is  next  contended  that  the  proceed- 
ings to  organise  the  new  school  district 
were  without  force  and  effect,  and 
therefore  vo id,  for  the  reason  that  the 
petitions  were  not  signed  by  ten  quali- 
fied voters  residing  in  each  -district 
affected.  Under  the  provisions  of  sec- 
tion 9856,  Revised  Statutes  1899,  It  is 
made  a part  of  the  duty  Imposed  upon 
the  State  Superintendent  of  Public 
Schools  to  distribute  copies  of  the  law 
relating  to  schools,  accompanied  with 
Instructions  for  the  carrying  into 
execution  of  such  laws,  all  of  which 
is  required  to  be  printed  in  a separate 
•volume.  In  obedience  to  the  require- 
ments of  that  section,  the  State  Super- 
intendent sent  out  for  the  guidance  ,of 
all  the  school  districts  in  this  State 
his  interpretation  of  the  particular 
provisions  of  section  9741,  which  Is 
now  in  judgment  before  us,  and  doubtless' 
numerous  school  districts  of  this  State, 
whenever  necessity  required,  have  been 
guided  by  such  interpretation.  The 
instructions  to  the  school  districts 
upon  the  proposition  now  before  us. 
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were  as  follows.  'When  it  is  desired 
to  form  a new  district  or  to  change  the 
boundary  lines  of  two  or  more  districts, 
the  first  step  is  the  preparation  of  a 
petition  clearly  setting  forth  the 
change  desired,  which  petition  must  be 
signed  by  at  least  ten  qualified  voters, 
"residing  in  any  district  affected  there- 
by,It  is  not  necessary  that  the  voters 
all  reside  in  the  same  district  — part 
may  reside  in  each  district,  but  every 
signer  must  reside  in  some  one  of  the 
districts  affected  by  the  proposed  Change, 
As  many  petitions  should  be  prepared 
(all  alike)  as  there  are  districts  af- 
fected, and  one  petition  be  presented 
to  the  clerk  of  each  district  affected, 
fhe  law  makes  It  the  duty  of  the  clerk, 
without  any  action  of  the  board  of 
directors,  upon  receipt  of  the  peti- 
tion to  post  a notice  in  at  least  five 
public  places  In  the  district  of  which 
he  Is  clerk,  fifteen  days  prior  to  the 
time  of  the  annual  meeting.  A failure 
to  do  tills  subjects  the  clerk  to  a fine 
of  not  exceeding  one  hundred  dollars,' 

"Now,  while  It  Is  true  that  the  Inter- 
pretation as  given  by  the  State  Superin- 
tendent to  this  section  would  not  be 
conclusive  upon  the  courts  who  are 
called  upon  to  Interpret  it  In  accordance 
with  the  well- settled  rules  of  construc- 
tion, yet  we  do  say  that  the  practical 
construction  given  this  law  by  the 
officers  whose  speolal  duties  imposed 
upon  them  the  proper  administration  of 
the  school  laws  of  the  State,  is  en- 
titled to  great  weight  when  the  law 
which  they  have  had  occasion  to  construe 
Is  called  in  question  before  the  courts. 
We  have  earfully  considered  this  section 
and  our  conclusion  is  in  harmony  with 
the  Interpretation  of  the  State  Superin- 
tendent as  herein  indicated. 
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"It  will  be  observed  from  the  language 
employed  In  the  section  that  it  Is  not 
essential  that  the  petition  should  be 
signed  by  ten  qualified  voters  residing 
in  each  district  affected.  The  section 
provides  that  * when  it  is  deemed 
necessary  to  form  a new  district,  to  be 
composed  of  two  or  more  entire  districts, 
or  parts  of  tv/o  or  more  districts,  etc,, 
it  shall  be  the  duty  of  the  district 
cTerk  oT  eaori  district  affected,  upon 
fhe  reception  of  a peTitlon  desiring" 
such  change,  and  “signed  by  ten  qualified 
voters , * not  residing  in  each  district 
affected,  but  * residing  in  any  district 
affected  thereby,*  it  wTTl  oe  rioted 
that  wrieri  the  lawmaking  power  was  designa- 
ting the  person  who  should  receive  the 
petition,  it  designated  the  district 
clerk  of  each  district  affected,  but  when 
treating  of  the  sufficiency  of  the  peti- 
tion which  was  received  by  such  clerk  it 
did  not  limit  the  qualification  of  the 
voters  to  sign  the  petition  to  residents 
of  each  particular  district,  but  simply 
required,  upon  the  reception  of  a peti- 
tion signed  by  ten  qualified  voters  re- 
siding in  any  district  affected  thereby, 
to  give  notice, 

"We  are  unwilling  to  disturb  the  practical 
construction  given  this  statute  by  those 
whose  duties  impose  upon  them  the  proper 
administration  of  the  school  lavjs  of  this 
State," 


The  rule  in  the  Job  case  was  based  somewhat  on  an 
interpretation  by  the  administrative  official*  We  have 
no  such  interpretation  here  and  no  reason  for  such  a 
ruling.  The  rule  of  statutory  construction  which  should 
be  applied  here  is  stated  in  the  case  of  rler  Administra- 
tor vs.  Kansas  City,  Clay  County  & St.  Joseph  Railway 
Company,  286  Mo,  523,  1.  c.  534  as  follows* 
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-»  if  The  primary  rule  for  tlie  inter- 
pretation of  statutes  is  that  the 
legislative  intention  is  to  be  ascer- 
tained by  means  of  the  words  £t  lias 
used.  All  other  rules  are  incidental 
and  mere  aids  to  be  Invoked  when  the 
meaning  is  clouded.  Mien  the  language 
is  not  only  plain,  but  admits  of  but 
one  meaning,  these  auxiliary  rules 
have  no  office  to  fill,  if  -if  if1' 


Here  v/e  have  a statute  which  states  in  plain  language 
that  the  petition  for  change  of  boundary  of  a township 
must  be  signed  by  at  least  twenty-f ive  percent  of  certain 
voters  in  each  township  affected. 

It  cannot  be  successfully  contended  that  the  township 
to  which  lands  are  added  by  such  a change  is  not  affected, 
while  the  township  from  which  suoh  territory  is  taken  by 
such  a change  is  affected,  or  vice  versa. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
petitions  in  writing  signed  by  not  less  than  twenty-five 
percent  of  the  legally  qualified  voters  of  each  township 
affected,  must  be  presented  to  the  county  court  before  the 
court  is  authorized  to  cliange  the  boundary  lines  of  such 
affected  townships. 


Respectfully  submitted. 


APPROVED: 


TYRE  W,  BURTON 
Assistant  Attorney  General 


Vane  c."  tkurlg 

(Acting)  Attorney-General 
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TAXATION  AND  REVENUE:  Appointment  of  an  attorney  for  the 

collection  of  delinquent  personal 
taxes. 


September  30,  1941 


Honorable  Stephen  J.  Millet t 
Pro  s e c ut  i nr;  At t o rn e y 
Caldwell • County 

Kingston,  Missouri 

Dear  Mr.  Millett: 


1^ 

TTle 

j 


■ Your  request  for  an  opinion  dated  September 
2G,  1941,  has  been  assigned  to  me.  In  said  reouo  t you 
state  as  follows: 


"The  collection  of  personal  taxes  due  the 
State  and  County  has  fallen  down  in  this  County 
(Caldwell  County)  badly  since  the  enactment  of 
the  Jonos-Munger  Act.  Our  collections  on  real 
estate  are  good. 

"The  County  Court  desire  to  employ  an  at- 
torney, Mr.  0.  C.  Tee  of  Hamilton,  Missouri,  to 
collect  the  delinquent  personal  taxes  for  and 
on  behalf  of  the  Ex-Officio  County  Collector. 

The  enclosed  opinion  of  Mr.  Tee  states  that 
there  is  no  legal  ‘manner  in  which  he  can  be 
paid  or  collect  for  such  services  since  □ac- 
tion 9952,  U.  3.  Mo.  1929  has  been  repealed. 

• "I  believe  this  situation  should  be  called 
to  the  attention  of  the  Governor  of  Missouri 
and  uhe  State  Legislature  for  correction. 

"The  question  that  vje  have  before  the  County 
Court  i3  how  can  the  County  Court  and  the  Col- 
lector legally  employ  and  pay  an  attorney  to  en- 
force the  collection  of  delinquent  personal  taxes? 

"The  Prosecuting  Attorney  has  enough  to  do 
as  it  is  without  attempting  to  do  this  additional 
word.  In  this  County  the  Prosecuting  Attorney  is 
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not  allowed,  any  money  to  employ  an  assistant 
or  clerical  help  by  the  County  Couft. 

"Do  you  have  any  solution  to  this  problem?" 

Section  1111S,,  Chapter  59,  Article  IX,  R.  3.  Mo. 
19.39,  relating  to  the  appointment  of  an  attorney  for  the 
collection  of  personal  delinquent  taxes  is  in  part  as 
follows: 

u * * * said  actions  shall  be  prosecuted  by 
attorneys  employed  as  provided  in  article  9 
of  this  chapter  of  the  general  statutes,  and 
the  fees  and  compensation  allowed  in  said 
article  shall  apply  to  the  above  actions; 

Provided,  however , that  in  no  case  shall  the 
state , county,  city  or  collector  be  liable 
for  any  costs  nor  shall  any  bo  taxed  against 
them  or  any  of  them.  * * * " 

a 

The  article  referred  to  therein  embodies  Section 
9952,  R,  3.  Mo.  1929,  which  provides  for  the  appointment 
of  attorneys  for  the  collection  of  delinquent  taxes  on 
real  estate  end  their  fees.  No  other  section  in  said 
article  relates  to  such  subject.  Said  Section  9952,  supra 
is  in  part  as  follows:  ' 

f»*  u * and  f0r  the  purpose  of  collecting  such 
tax  and  prosecuting  suits  for  taxes  under  this 
artiole,  *hu  collector  shall  have  power , with 
the  approval  of  the  county  e curt,  or  in  such 
cities,  the  mayo  thereof,  to  employ  such  at- 
torneys as  iio  may  deem  necessary,  who  shall  re- 
ceive as  fees  such  sura,  rot  to  exceed  ton  per 
cent  of  the  amount  of  taxes  actual!  collected 
and  paid  into  the  treasury,  and  an  additional 
sum  not  to  exceed  m3. 00  for  each  suit  instituted 
for  the  collection  of  such  taxes,  where  publica- 
tion is  not  necessary,  and  not  to  exceed  £5.00 
for  each  suit  where  publication  is  necessary , 
as  may  be  agreed  upon  in  writing , and  approved 
by  the  county  court,  or  in  such  cities  * the 
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mayor  thereof,  before  such  services  are  ren- 
dered, v/hieh  sum  shall  be  taxed  as  coats  In  the 
suit  and  collected  as  other  costs,  and  no  such 
attorney  shall  receive  any  fee  or  compensation 
for  such  services  exeept  as  in  this  section 
provided;  * * * *♦ 

■ Senate  Bill  No.  94,  Laws  of  Missouri,  1933,  at 
page  425,  commonly  known  as  the  Jones-Muriger  Act,  which 
provides  for  a summary  scheme  for  the  collection  of  taxes 
on  real  estate,  repeals  the  above  Section  9952.' 

The  question  isj  Mould  a section  providing  for 
the  appointment  of  such  attorney,  but  in  e manner  provided 
in  a referred  section,  be  nugatory  when  such  referred 
section  were  repealed? 

The  court,  in  the  case  of  Crohn  v*  Telephone 
Company,  131  Mo.  App .•  313,-  320,  321,  in  discussing  such 
a method  of  adoption  by  reference  in  statutes,  said: 

" * * * In  Endlich  on  Interpretation  of  Stat- 
utes, section  85,-.  it  is  said:  ♦An  act  adopting 
by  reference  the  whole  or  a portion  of  another 
statute  i jneans  the  lew  as-  existing  at  the  time 
of  adoption  and  does  not  adopt  any  subsequent 
addition  thereto  or  modification  thereof v * 

This  rule  is  generally  recognized*  (Sutherland 
on  Statutory  Construction,  section  257;  26  Am* 
and  ilng*  Ency*  of  Law  (2  Ed*- ) ; 714;  Postal  Tel. 

Co*  v.  Railroad;  89  Fed*  .190;  Jones  v.  Dexter; 

8 Fla*  276;  Culver  v*  People , 161111*'  96;  43 
N.  E,  ei£;  Darrdstaeter  v.  Maloney,  45,M.ich* 

621,  8 IT.  W*  R*  574;  Matter  of  Main  Street; 

98  N*  Y*  454;  Commonwealth  v.  Kendall;  144 
Mass*  357;  Gaston  v*  Lankin*  115  Ho.  20*) 

Further  it  is  said  by  the  same  author  (section 
492) : 'There  the  provisions  of  a statute  are 

incorporated  by  reference  in  another  (where 
one  statue  refers  to  another  for  the  powers 
given  or  rules  of  procedure  prescritGd  by  the 
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former,  the  statute  or  provision  referred  to 
or  incorporated  becomes  a part  of  the  referring 
or  incorporating  statute;  and  if  the  earlier 
statute  is  afterwards  repealed,  the  provisions 
so  incorpor-  ted,  the  .powers  given,  or  rules  of 
procedure  prescribed  by  the 'incorporated,  statute, 
obviously  continue  in  force,  so  far  as  they  form 
part  of  the  second  enactment*’  To  the  same  ef- 
fect in  Gaston  v.  Larrikin , 115  Mo.  20,  where  the 
Supreme  Court  of  this  State  said:  ’’The  general 
rule  governing  in  such  cases  seems  to  be  that 
where  one  statute  refers  to  another  for  rules 
of  procedure  prescribed  by  the  former,  the 
former  statute,  if  specifically  referred  to 
becomes  a part  of  the  referring  statute,  and 
the  rules  of  procedure  prescribed  by  the  earlier 
statute  so  far  as  they  form  a part  of  the  sec- 
ond enactment,  continue  in  force,  although  the 
earlier  statute  be  afterwards  modified  or  re- 
pealed.” 

"Under  these  rules,  that  part  of  section 
2864  relating  to  parties  and.  procedure  became 
by  adoption  an  integral  part  of  section  2066 
to  the  same  extent  as  though  it  had  been  writ- 
ten into  the  lattef  statute  and  neither  a sub- 
sequent amendment  nor  repeal  of  section  2864 
could  affect  the  referin  section." 

•Senate  Bill  Ho.  94,  supra,  was  passed,  without 
an  emergency  clause,  on  March  25,  1933,  and  approved  April 
7,  1933.  House  Bill  No.  44,  Laws  of  Missouri , '1933,  was 
passed,  with  c-n  emergency  clause,  April  1,1933,  and  ap- 
proved April  8,-  1933,* 

Senate  Bill  No.  94,  supra,  ■■•urported  to  repeal 
the  suit  scheme  and  provide  a scheme  for  delinquent  taxes 
on  real  estate  in  a summary  manner.  House  Bill  No.  44, 
supra , in  one  section,  (9952),  purported  to  provide  for 
the  collection  of  such  taxes  by  suii  and  for  the  appoint- 
ment of  attorneys  and  the  fixing  of  their  fees  for  the 
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prosecution  of  such  suits  in  counties  of  80,000  to  90,000 
inhabitants. 

Said  house  Bill  Ho.  44  was  held  to  be  -"nugatory 
end  as  if  never  passed"  by  the  Supreme  Court  en  banc  in 
the 'case  of  State  ex  rel.  Ear  be  v.  Bader,  356,  L'o.  259, 
269,  in  the  following  language: 

"There  was  nothing  in  House  Bill,  No*  44 
in  the  nature  of  new  legislation.  Its-  sole 
object  was  to  amend  Section  9952  (the  effective 
law  at  the  time  House  Bill  No*  44  was  Introduced) 
insofar  as  it  related  to  bach  tax  attorneys  in 
counties  of  a designated  population.  It  seems 
obvious,  and  we  hold  that  he  nominal  reenact- 
ment of  Section '9952  by  House  Bill  No.  44  was 
not  intended  to,  nor  did  it  have  the  effect  of 
impliedly  repealing  or  otherwise  disturbing  the 
Jones -Hunger  Act.  He  think  that  by  attaching . ' 
an  emerge no  clause  to  House  Bill  No.  44  the  ' 
Legislature  Intended  that  it  should,  be  opera- 
tive only  until  such  tine  as  Senate  Bill  No.  94 
took  effect,  the  latter  measure  not  having  re- 
ceived executive  ap  roval  a the  time  the  former 
was  passed.  But  we  must  hold  bad,  as  the  par- 
• ties  tacitly  concede,  the  emergency  clause 
just  mentioned  because  invalid  on  its  face  and, 
therefore,  wholly  ineffectual  to  make  House  Bill 
No.  44  operative  upon  bein"  signed  by  the  Gover- 
nor, and  so  upon  the  happening  of  the  latter 
event  .House  Bill  ho,  44  became  nugatory,  and  as 
if  never  passed.  This  ruling  is  in  harmony  with 
controlling  canons  of  construction,  and,  - as  we 
beliuve,  causes  the  true  legislative  intent  to 
speak. " 

CONCLUSION. 

Therefore,  it  is  my  opinion,  that  House  Bill  No.- 
44,  supra , being  hold,  by  the  court  to  be  nugatory ; and,  • 
Senate  Bill  No.  94,  supra,  repealing  Section  9952,  supra, 
after  Section  9940  became  effective,  said  Section  9952 
became  a part  of  oection  9940  to  the  same  extent  as 
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though  it  had  been  written  into  ouch  statute , and  that 
neither  a subsequent  amendment  nor  repehl  of  said  Section 
9952  could  affect  the  referring  section.  That  by  reason 
of  said  premises,  an, attorney  for  the  collection  of  said 
personal  taxes  should  be  appointed  and  his  fees  fixed 
under  the  provisions  of  s;  id  Section  9932  as  it  existed 
at  the  time  of  the  effective  date  of  said  Section  9S40. 

Respectfully  submitted. 


APPROVED: 


a.  v/" . i', . Dili , Cr 

Assistant  Attorney  General 


v/iv.  6.  TiiiuLo 

(Acting)  Attorney  General 
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TAXaTXOy; 

T/fi&  CQMMISSIQM: 


■Jurisdiction  of  State  Tax  Commission 
over  merchants'  assessments. 


October  2,  1941 


Honorable  Jesse  A.  Mitchell 
Clia  irman 

State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


i 

This  is  in  reply  to  3rouri  of  recent  date  wherein 
you  request  an  opinion  as  follows: 


"This  Commission  isfbeing  confronted 
with  the  request  for  review  of  assess- 
ment of  merchants  and  manufacturers  in 
Jackson  County. 


"Does  the  law  provide  for  such  review 
by  the  Tax  Commission?  This  property 
is  not  equalized  by  the  ft  ate  Board 
and  v/e  wish  to  inquire  whether  it  is 
our  duty  to  review  their  assessments." 


By  Article  XVIII,  Chapter  74,  Revised  Statutes  of 
1939,  a system  for  taxing  merchants  is  provided.  This 
plan  is  different  from  the  plan  prescribed  by  the 
Legislature  for  assessing  and  taxing  real  and  personal 
properties.  Under  this  plan,  the  merchant  must  obtain 
a license  in  the  first  instance*  Failure  to  do  so 
subjects  him  to  prosecution.  It  also  provides  that  the 
tax  is  paid  on  a basis  of  the  goods  in  his  possession 
or  under  his  control  at  anytime  between  the  first  Monday 
in  March  and  the  first  Monday  in  June  of  each  year.  It 
also  requires  the  merchant,  when  he  obtains  the  license, 
to  give  a bond,  the  condition  of  which  Is  that  he  will 
pay  before  delinquent  the  tax  due  upon  such  license. 


The  ct  also  requires  the  merchant  to  furnish  to 
the  assessor  of  the  county  in  which  the  license  Is  granted 
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the  statement  showing  the  amount  of  goods,  wares  and 
merchandise  which  he  may  have  had  on  hand  at  anytime 
between  the  first  Monday  in  March  and  the  first  Monday 
in  June.  It  provides  for  a special  book  to  be  obtained 
by  the  assessor  in  which  1b  shown  the  valuation  of  such 
statement  as  equalized  by  the  County  Board  of  Equalization, 

Under  this  Act,  the  County  Board  of  Equalization 
meets  as  a merchants  board  on  the  first  Monday  of 
September  in  each  year  to  pass  upon  the  merchants  assess- 
ments , After  the  board  has  passed  upon  these  valuations, 
notice  is  given  to  the  merchant  If  his  assessment  has 
been  raised,  and  he  is  given  an  opportunity  to  appear 
before  the  board  on  the  fourth  Monday  of  September  of 
that  year.  After  the  county  board  has  completed  these 
duties,  the  county  clerk  is  required  to  extend  on  the 
merchants  book  these  taxes  at  the  rates  levied  on  other 
properties  in  the  county,  and  the  county  collector  then 
is  charged  with  the  collection  of  these  taxes  as  other 
taxes  are  charged. 

It  will  be  noted  that  there  is  no,  provision  for  an 
appeal  from  the  action  of  the  County  Board  of  Equalization. 

Under  Section  11315  of  this  article,  if  the  merchant' 
has  filed  a correct  statement  and  failed  to  pay  the  amount 
of  revenue  owing  the  board,  he  shall  be  deemed  to  have 
forfeited  the  bond  given  by  him,  and  judgment  may  be 
rendered  against  him  for  double  the  amount  of  such  revenue 
and  costs i 

Under  Section  11316,  if  the  merchant  falls  to  file 
the  statement  at  the  proper  time  and  in  the  manner  required, 
the  bond  is  forfeited  and  he  is  liable  for  damages  to  the 
amount  of  three  times  the  amount  of  revenue  which  shall 
be  found  to  be  due  for  the  year  on  his  statement.  If 
the  merchant  makes  a false  statement,  the  bond  Is  deemed 
forfeited  and  judgment  shall  be  rendered  as  damages  in 
the  amount  of  four  times  the  amount  of  revenue  found  to 
be  due  for  the  year. 

Section  11318  requires  the  collector  of  the  county 
in  which  the  merchant  is  doing  business  to  institute  a 
suit  on  the  bond  In  case  the  merchant  has  committed  any 
of  the  acts  described  in  the  three  preceding  sections 
hereinbefore  mentioned. 
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These  sections  particularly  referred  to  seem  to 
set  up  a complete  system  and  plan  for  the  assessment 
and  collection  of  merchants  taxes. 

In  discussing  this  Merchants  Tax  Act  and  its 
provisions,  the  Supreme  Court,  in  State  ex  rel*  Allen 
v.  Railroad,  116  Mo.  15,  22,  said: 


"The  merchant  is  required  to -file  a 
sworn  statement  with  the  county  clerk, 
on  the  first  Monday  in  June  in  each 
year,  of  the  greatest  amount  of  goods 
on  hand  at  any  time  between  the  first 
Monday  in  March  and  the  first  Monday 
in  June  next  preceding;  and  upon  this 
statement  the  tax  is  directly  levied. 
Revised  Statutes,  1889,  secs.  6896, 

6899,  6900.  The  merchant's  goods  and 
stock  in  trade  never  go  on  thq  assessor's 
books  at  all,  nor  has  the  assessor  any- 
thing whatever  to  do  with  it*  Neither 
the  assessor  or  the  board  of  equalization 
ever  act  upon  it  In  any  manner." 


And,  at  1.  c.  23,  the  court  further  said: 


"The  tax  of  merchants  and  dram-shop 
keepers,  although  they  are  required  to 
pay  an  ad  valorem  tax  on  their  stock 
in  trade,  is  in  the  nature  of  a license 
tax,  and  the  property  upon  which  the 
taxes  are  thus  paid  do  not  go  into  and 
form  a part  of  the  general  wealth  of 
the  county  within  the  meaning  of  the 
revenue  laws  upon  which  taxes  are  levied 
for  revenue  purposes.  No  such  property 
Is  listed  by  the  assessor.  The  county 
court  is  required  to  fix  the  rate  of 
taxation  and  make  the  levy  at  the  May 
term  (Revised  Statutes,  sec.  7663, 
supra) , while  merchants'  statements 
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are  not  to  be  filed  until  the  first 
Monday  in  June  of  each  year.  The  tax 
on  merchants  constitutes  a separate 
and  distinct  class  of  itself. 


“And  the  tax  on  merchants  constitutes 
a separate  and  distinct  class  of  itself. 

The  state  board  of  equalization  meets 
in  February,  and  the  county  board  on  the 
first  Monday  of  April  of  each  year,  to 
correct  and  adjust  the  assessment  of  all 
property,  both  real  and  personal.  The 
state  board  of  assessment  of  railroad 
property  meets  on  the  third  Monday  of 
April  each  year,  showing  conclusively 
that  the  last  annual  assessment  for 
state  and  county  purposes  is  to  be 
complete  before  the  county  court  is 
required  to  fix  the  rate  and  make  the 
levy  at  the  May  term. 

"But  it  is  contended  by  counsel  for 
defendant  that  the  seme  argument  which 
would  sustain  the  exclusion  of  merchants’ 
statements  for  1887,  would  also  exclude 
the  valuations  of  railroad  and  telegraph 
property  from  the  commutation  of  taxable 
property  for  the  purpose  of  fixing  the 
rate  for  county''  taxes.  It  would  seem 
to  be  a sufficient  answer  to  this  conten- 
tion that  the  law  requires  the  state 
board  of  equalization  to  meet  on  the 
first  Monday  of  April  of  each  year  for 
the  assessment  and  equalization  of  rail- 
road property;  and  that  section  7731, 

Revised  Statutes,  supra,  requires  that 
the  county  court,  upon  receipt  from  the 
auditor  of  the  certificate  of  the  action 
of  said  board  of  assessment  and  equalization, 
the  returns  of  the  county  assessor,  etc., 
shall  at  the  regular  term  of  said  court, 
if  in  session  at  the  time,  if  not  at  an 
adjourned  terra,  called  for  that  purpose, 
ascertain  and  levy  the  taxes  for  state. 
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county  and  other  purposes  on  the  rail- 
road property  in  such  county,  at  the 
same  rate  as  may  be  levied  on  other 
property,  and  shall  make  an  entry  there- 
of in  the  records  of  said  court.  This 
section  of  the  statute  expressly  provides 
that  in  respect  of  railroad  property, 
the  levy  shall  be  made  by  the  county 
court,  the  evident  Intention  of  the 
legislature  being  thereby,  that  such 
property  should  go  into  and  become  a 
part  of  the  general  wealth  of  the  county 
for  revenue  purposes.  The  statute  con- 
tains no  such  provision  in  regard  to 
merchandise  and  stock  in  trade  owned  by 
merchants.  * * # " 


From  this  opinion  it  will  be  seen  that  the  court 
treated  the  merchants  tax  more  in  the  nature  of  a license 
than  a property  tax.  Also,  it  will  be  noted  that  the 
merchant's  stock  does  not  go  into  and  become  a part  of 
the  general  wealth  of  the  county  for  revenue  purposes. 
This  system  of  taxation  is  a special  plan,  whereby  the 
lawmakers  have  sought  to  obtain  public  revenue  from  the 
merchants.  In  Volume  61  C.  J.,  page  81,  Section  10,  the 
rule  as  to  the  mode  of  taxation  by  the  Legislature  Is 
stated  as  follows: 


"The  taxing  power  of  the  state  is 
exclusively  a legislative  function, 
and  taxes  can  be  imposed  only  in  pur- 
suance of  legislative  authority,  there 
being  no  such  thing  as  taxation  by 
implication.  Subject  to  the  fundamental 
or  organic  limitations  on  the  power  of 
the  state,  the  legislature  has  plenary 
power  on  the  matter  of  taxation,  and  it 
alone  has  the  right  and  discretion  to 
determine  all  questions  of  time,  method, 
nature,  purpose,  and  extent  in  respect 
of  the  imposition  of  taxes,  the  subjects 
on  which  the  power  may  be  exercised. 
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and  all  the  incidents  pertaining  to 
the  proceedings  from  beginning  to  end; 
and  the  exercise  of  such  discretion, 
within  constitutional  limitations,  is 
not  subject  to  judicial  control.  Where 
the  legislature  has  covered  the  whole 
subject  of  taxation,  there  is  no  room 
for  exercise  of  authority  by  local 
authorities,  and  a town  has  no  power 
to  make  a contract  concerning  the 
subject,” 


Under  this  rule,  the  Legislature  may  prescribe  any 
mode  it  sees  fit  for  the  raising  of  revenue,  provided 
such  plan  does  not  violate  the  provisions  of  the 
Constitution,  and,  if  the  Legislature  has  by  such  a 
plan  covered  the  whole  subject  of  such  taxation,  there 
is  no  room  for  exercise  of  authority  by  local  authorities 

We  think  this  rule  might  be  applied  here  in  view 
of  the  fact  that  the  Legislature,  by  the  foregoing  articl 
has  covered  the  entire  subject  of  assessing  and  taxing 
of  merchants,  and  there  would  be  no  need  to  impose  any 
authority  on  the  Tax  Commission  to  review  the  action  of 
the  County  Board . 

This  merchants  tax  was  before  the  Supreme  Court  in 
the  case  of  Stcte  ex  rel,  Horton  Land  and  Lumber  Company, 
161  Ho , 664,  and  the  court,  in  speaking  of  a suit  on  a 
bond  given  under  the  provisions  of  the  Act,  and  speaking 
of  the  nature  of  the  suit,  said,  1,  c.  671: 


"This  is  not  an  action  for  the  recovery 
of  the  taxes  of  1396,  nor  for  the  re- 
covery of  damages  under  section  6904,  for 
failure  to  pay  the  amount  of  the  taxes 
for  that  year , levied  in  accordance  with 
a correct  statement  filed  by  the  lumber 
company  as  required  by  law,  but  for 
damages  under  section  6905,  for  the 
failure  of  the  lumber  company  to  file 
the  statement  required  by  law,  whereby 
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such  taxes  might  have  been  assessed, 

levied  and  collected  in  the  manner  pro-  . 

vided  by  law.  The  character  of  the 

action  is  determined  by  the  facts  stated 

in  the  petition  and  not  by  the  prayer 

for  relief.  The  bond  covered  not  only 

damages  under  section  6904,  for  failure 

to  pay  such  taxes,  when  so  assessed  and 

levied,  but  also  damages  under  section 

6905,  for  failure  to  file  the  proper 

statement  whereby  they  might  have  been 

so  assessed,  levied  and  collected.  " 


The  sections  referred  to  in  the  foregoing  opinion 
relating  to  merchants  tax  are  the  same  as  Sections  11315 
and  11316,  supra.  It  will  be  noted  from  the  case  reported 
that  actions  for  the  enforcement  of  the  merchants  tax 
have  been  brought  on  the  bonds  given  by  the  merchant. 

Your  inquiry  goes  on  to  question  whether  or  not 
the  Commission  is  required  and  authorized  to  review  the 
return  of  the  merchants'  assessments  made  by  the  County 
Board. 


The  Act  creating  the  Tax  Commission  was  passed  In 
1917,  Laws  of  1917,  page  542.  The  Act  pertaining  to  the 
taxation  of  merchants  was  in  force  for  many  years  prior 
thereto. 

The  powers  and  duties  of  the  Tax  Commission  are 
well  stated  in  State  ex  rel.  Laclede  Land  and  Improvement 
Company  v.  State  Tax  Commission,  243  S.  W.  387,  388: 


"The  state  tax  commission  Is  a non- 
descript when  it  comes  to  the  assess- 
ment of  property.  The  power  to  assess 
property  is  fixed  In  named  officers 
under  the  law,  and,  unless  the  Tax 
Commission  Act  repeals  that  law,  such 
commission  cannot  assess  property.  To 
rule  that  such  Tax  Commission  Act  (ar- 
ticle 4 of  chapter  119,  R.  8.  1919) 
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repealed,  the  law  as  to  whom  the  duties 
were  imposed  on  as  to  the  assessment 
of  property  would  be  preposterous.  No 
agency  of  the  state  has  considered  that 
such  commission  has  been  given  such 
power.  The  language  of  the  act  itself 
(save  some  loosely  drawn  sections,  or 
parts  of  sections)  indicates  no  such 
purpose.  After  the  assessment  the  law 
provides  that  there  shall  be  certain 
county  agencies  to  fix  and  determine 
the  wrongs  committed  by  the  assessor. 

To  hold  that  these  agencies  were  dis- 
turbed or  superseded  by  the  Tax  Commis- 
sion Act  would  likewise  be  preposterous. 

"The  Tax  Commission  Act  contemplates 
that  such  commission  may,  in  a proper 
manner,  see  that  these  several  agencies 
empowered  to  assess  property  perform  their 
duties,  but  it  does  not  contemplate  that 
auch  commission  perform  their  duties  for 
them.  True  it  is  that  such  '‘commission 
may  take  evidence  as  to  inequalities  of 
assessments,  but  this  is  for  the  sole 
purpose  of  advising  the  state  board  of 
equalization.  What  information,  that  the 
tax  commission  gathers  by  authority  of 
law,  it  can  give,  and  should  give,  to 
the  state  board  of  equalization.  The 
state  board  of  equalization  cannot  act 
upon  individual  discrepancies  in  the 
official  work  of  its  subordinate  officers, 
nor  can  the  tax  commission  (a  mere  advisory 
commission  for  the  state  board  of  equaliza- 
tion) go  further.  The  tax  commission  may 
gather  facts  to  assist  the  state  board  of 
equalization  in  determining  whether  or  not 
the  county  property  has  been  assessed 
properly  as  in  comparison  with  other 
counties  in  the  state.  The  decision  of 
the  state  board  of  equalization  is  the 
finality  of  an  assessment.  This  because 
the  Constitution  (article  10,  Section  18) 
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so  lodges  it.  Ho  lav;  can  deprive  this 
board  of  its  constitutional  right  to 
ultimately  determine  the  equalization 
of  property  assessments  as  between  the 
counties,.  If.,  after  the  state  board 
had  acted  (as  in  this  case),  the  tax 
commission  could  change  the  assessments, 
then  the  constitutional  board  must  yield 
to  a mere  statutory  board,.  This  is  un- 
thinkable,. Be  it  remembered  that  in 
this  case  the  relator  Is  asking  the  tax 
commission  to  act  after  the  state  board 
of  equalization  has  acted,  because  rela- 
tor avers  the  previous  action  of  the 
state  board  of  equalization, 

"The  act  creating  the  tax  commission  will 
be  read  in  vain.  If  the  view  is  to  be 
taken  that  it  contemplated  an  Interference 
with  the  previous  methods  of  assessing 
and  equalizing  the  assessments  of  property. 
In  the  act  there  is  no  Indication  that  the 
lawmakers  Intended  that  property  should 
be  assessed  other  than  by  assessors  named 
by  previous  laws,  nor  Is  there  In  the 
act  Intimation  that  such  commission  should 
be  the  final  judicatory  to  pass  upon  the 
individual  bases  of  Irregular  or  wrongful 
assessments.  The  tax  commission  was  formed 
for  a purpose,  as  indicated  by  the  law. 

Its  purpose  was  advisory  as  to  taxation, 
and  as  to  other  things  not  here  necessary 
to  discuss.  It  was  authorized  to  see  that 
the  laws  pertaining  to  revenue  were  enforced, 
but  it  was  not  authorized  to  assess,  or 
equalize  assessments.  These  were  left 
(where  the  Constitution  contemplates)  with 
the  local  agencies,  giving  to  the  commission 
the  power  to  see  that  the  laws  were  enforced* 
Giving  the  commission  the  power  to  see  that 
the  laws  were  enforced  does  not  mean  that 
it  can  usurp  any  of  the  functions  of  the 
bodies  over  which  it  has  supervision.  The 
assessment  of  property  has  a fixed  meaning 
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in  our  lav/s.  It  includes  the  act  of 
the  assessor,  and  the  boards  thereafter 
authorized  to  review  his  acts.  Ultimately, 
when  these  agencies  are  through  with 
their  work,  the  state  board  of  equali- 
zation (constitutional  in  authority) 
completes  the  assessment.  We  conclude 
that  there  is  no  authority  In  law  for 
this  tax  commission  to  Interfere  with 
any  of  the  agencies  of  assessment,  from 
the  assessor  to  the  state  board  of  equali- 
zation* They  can  gather  Information  for 
the  Information  of  the  latter  board,  and 
see  to  the  enforcement  of  the  lav/s,  but 
not  otherwise.  As.  a personal  unit  in 
the  assessment  of  property,  such  board 
has  no  power.  We  would  rather  put  this 
case  upon  the  broad  ground  than  upon  the 
more  restricted  one.  The  acts  of  this 
tax  commission  in  all  cases  are  merely 
advisory,  and  nob  otherwise . It  recommends 
matters  to  the  Legislature,  ,but  they  are 
not  binding.  We  need  not  discuss  these, 
because  legislative  power  is  fixed  by 
the  Constitution."  (Italics  ours) 


Referring  to  the  statutes  pertaining  to  the  duties 
of  the  Commission,  which  are  found  in  Article  IV,  Chapter 
74,  Revised  Statutes  of  Missouri,  1939,  and  specifically 
Section  11027  thereof,  it  will  be  noted  that  the  first 
paragraph  of  this  section  states  that  the  Commission  shall 
have  certain  powers  and  duties  "subject  to  the  right  of 
the  state  board  of  equalization,  finally  to  adjust  and 
equalize  the  values  of  real  and  personal  property  among 
the  several  counties  of  the  state." 

Under  Subsection  3 of  this  section,  it  seems  that 
the  General  Assembly  has  provided  that  the  Commission 
shall  receive  complaints  as  to  property  liable  to  taxation 
that  has  not  been  assessed,  or  that  has  been  fraudulently 
or  improperly  assessed,  and  it  is  required  to  investigate 
the  same  and  to  Institute  such  proceedings  as  to  correct 
the  irregularity  complained  of,  if  any  irregularity  be 
found  to  exist.  Under  this  subsection,  the  Commission 


lion.  Jesse  A,  Mitchell 


-11- 


October  2,  1941 


might  be  authorized  to  hear  such  complaints  and  require 
the  officers,  whose  duties  it  is  to  administer  the 
Merchants  Tax  ct,  to  perform  their  duties,  but  we  do 
not  think  this  would  authorize  the  Commission  to  review 
the  assessment  made  by  the  County  Board  of  Equalization* 


Subsection  8 of  this  same  paragraph  authorizes  the 
Commission  to  raise  or  lower  the  assessment  of  any  real 
or  personal  property  under  certain  conditions*  but,  from 
the  ruling  announced  by  the  court  in  the  Allen  case,  supra, 
this  merchants jtax  is  not  personal  property  tax,  but  is 
more  in  the  naiure  of  a license  tax. 


Under  Section  11028,  Revised  Statutes  of  Missouri, 
1939,  after  the  various  assessment  rolls  required  by  law 
to  be  made  shall  have  been  passed  upon  by  the  several 
boards,  it  seems  that  the  Tax  Commission  has  jurisdiction 
to  hear  and  review  complaints  pertaining  to  such  rolls. 
However,  it  will  be  noted  that  this  section  provides  as 
follows : 


"The  action  of  the  commission,  or  member 
or  agent  thereof,  when  done  as  provided 
in  this  section,  shall  be  final,  when 
approved  by  the  state  board  of  equaliza- 
tion.” 


Therefore,  it  would  3eem  that  the  complaints  ref erred. to 
in  this  section  are  those  over  which  the  State  Board  of 
equalization  has  jurisdiction,  and  since  the  Ctate  Board 
of  equalization  does  not  have  jurisdiction  over  the  merchant 
assessments,  then  we  do  not  think  that  this  section  would 
apply  to  merchants’  assessments*  neither  under  the  Consti- 
tution nor  under  the  statutes  do  xve  find  that  the  State 
Board  of  Equalisation  has  any  jurisdiction  over  merchants* 
assessments , 

Again,  in  State  ex  rel.  Thompson  vi  Jones,  41  S,  Vi* 

(2d)  393,  396,  the  court,  in  discussing  the  question  of 
the  duties  and  powers  of  the  Tax  Commission  and  the  Board 
of  Equalization  and  the  opinions  of  the  courts  therein, 
said: 
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"But  in  the  Inter  cnee  of  Brinkerhoff- 
Faris  Trust  & Sav,  Co,  v.  Hill,  323  Mo, 

180,  19  8.  h , (2d)  746,  751,  we  have 
ruled  otherv/ise  and  said: 

"’The  state  tax  commission  is  given 
general  supervision  over  all 'the  assess- 
ing officers  of  the  state,  with  power 
to  enforce  its  orders}  it  has  all  the 
powers  of  original  assessment}  it  may 
receive  complaints  as  to  property  liable 
to  taxation  that  has  not  been  assessed, 
or  that  has  been  fraudulently  or  improper- 
ly assessed,  and  apply  the  proper  correc- 
tive measures}  it  can  raise  or  lower  the 
assessed  valuation  of  real  or  personal 
property  either  in  specific  instances  or 
by  class;  and  it  has  authority,  on  the 
complaint  of  any  taxpayer  and  after  the 
various  assessment  rolls  have  been  passed 
upon  by  the  several  boards  of  equalization, 
but  before  the  delivery  of  the  tax  rolls 
to  the  proper  officers  for  collection, 
to  hold  hearings  for  the  purpose  of  de- 
termining whether  any  property  subject 
to  taxation  has  been  omitted  from  the 
assessment  rolls  and  whether  any  property 
thereon  has  been  improperly  valued,  and 
to  make  such  changes  with  rsspect  thereto 
as  shall  be  necessary  to  make  the  assess- 
ment rolls  conform  to  the  facts  as  found 
by  them. 

"'It  Is  no  doubt  true  that  the  state  tax 
commission  was  not  intended  to  supplant 
local  assessing  officers  and  boards,  but 
very  clearly  it  is  given  full  and  adequate 
pov;er,  not  only  to  supervise,  but  to  review, 
their  work,  and  where  it  finds  assessments 
which  were  not  made  conformably  to  law  to 
revise  them  — and  this  by  inserting  where 
necessary,  after  a hearing,  its  o wn  valuations 
in  lieu  of  those  made  by  the  local  authorities. 
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It  is  also  true  that  its  revision  of 
the  assessments  as  made  by  county  asses- 
sors end  boards,  in  so  far  as  it  affects 
the  equalization  of  the  values  of  property 
among  the  respective  counties  of  the 
state,  whether  such  revision  be  made 
before  or  after  the  state  board  has 
acted,  is  subject  to  the  approval  of 
that  board.  And  in  this  connection  it 
should  be  said  that,  even  though  the 
action  of  the  state  board  of  equaliza- 
tion in  the  first  instance  completes  the 
assessment  judgment,  that  fact  does  not 
preclude  a revision  of  such  judgment  by 
the  tax  commission,  subject  to  the  board's 
final  approval.*  * * n 


he  ere  further  supported  in  our  views  herein  by  the 
fact  that  the  officers  administering  the  Merchants  Tax 
Law  seem  to  have  resorted  only  to  the  Act  in  the  enforce- 
ment of  the  same.  It  will  also  be  noted  that  all  of  the 
actions  for  the  enforcement  and  collection  of  the  tax 
have  been  brought  by  a suit  on  the  bond,  and  in  not  one 
of  those  cases  has  the  question  been  raised  that  the  party 
complaining  of  the  tax  could  have  proceeded  in  any  other 
manner  or  should  havd  referred  his  complaint  to  the  Tax 
Commission  for  review  and  investigation. 

The  statutes  having  failed  to  provide  for  the 
merchant  to  appeal  from  the  County  Board  of  Appeals,  he 
cannot  appeal  to  the  Tax  Commission  or  any  other  taxing 
body.  State  ex  rel.  Orschlein  Bros.  Truck  Lines,  Co,  v. 
Public  Lervice  Commission  of  Missouri,  98  S,  W,  (2d)  126. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  ,•  er chant s Tax  Act  and  the  Tax  Commission 
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Act  do  not  provide  for  a review  by  the  State  Tax  Commission 
of  the  assessments  of  merchants  and  manufacturers. 


Respectfully  submitted. 


APPROVED: 


TYRE  W.  BURTON 
Assistant  Attorney  General 


VANE  C.  THURLO 

(Acting)  Attorney  General 


TWBiVC 
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TAXATION:  ' -v  Taxpayer  who  pays  a tax  for  the 

PAYMENT:  - purpose  of  getting  benefits  of 

APPEAL  AFTER  PAYMENT:  reduction  on  account  of  early 

payment,  waives  his  right  to  appea 
to  the  State  Tax  Commission  for 
relief,  even  though  he  pays  such 
tax  under  protest. 
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Honorable  Jesse  A.  Mitchell 
Chairman 

State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department 
on  the  following  statement  of  facts* 


FILE 


"be  find  on  various  pieces  of  property 
for  which  petition  for  review  of  assess- 
ment was  filed  that  the  taxes  for  the 
assessment  in  question  have  been  paid. 
They  were  paid  under  protest  in  order 
to  receive  the  benefit  of  the  4%  reduc- 
tion on  city  taxes, 

"Does  the  payment  of  taxes  conclude 
their  appeal?" 


Under  Section  11028,  R.  L . Mo.  1939,  taxpayers  may 
apply  to  the  Tax  Commission  for  relief  In  cases  where 
they  think  their  property  is  not  legally  and  properly 
assessed..  This  section  provides  in  part  as  follows: 


"After  the  various  assessment  rolls 
required  to  be  made  by  lav/  shall  have 
been  passed  upon  by  the  several  boards 
of  equalization  and  prior  to  the  making 
and  delivery  of  the  tax  rolls  to  the 
proper  officers  for  collection  of  the 
taxes,  the  several  assessment  rolls 
shall  be  subject  to  inspection  by  the 
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commission,  or  by  any  member  of  duly 
authorized  agent  or  representative 
thereof,  and  in  case  it  shall  appear 
to  the  commission  after  such  investiga- 
tion, or  be  made  to  appear  to  said 
commission  by  written  complaint  of  ary 
taxpayer  that  property  subject  to  taxa- 
tion has  been  omitted  from  said  roll, 
or  individual  assessments  have  not  been 
made  in  compliance  with  law,  the  said 
commission  may  issue  an  order  directing 
the  assessing  officer  whose  assessments 
are  to  be  reviewed  to  appear  with  his 
assessment  roll  and  the  sworn  statements 
of  the  person  or  persons  whose  property 
or  whose  assessments  are  to  be  considered, 
at  a time  and  place  to  be  stated  in  said 
order,  said  time  to  be  not  less  than  five 
days  from  the  date  of  the  issuance  of 
said  order,  and  the  place  to  be  at  the 
office  of  the  county  court  at  the  county 
seat,  or  at  such  other  place  in  said 
county  in  which  said  roll  was  made  as 
the  commission  shall  deem  most  convenient 
for  the  hearing  herein  provided.  » ><■  # " 


Prom  our  conversation  with  you,  and  from  your  corres- 
pondence, we  under stand  that  complaints  have  been  filed 
in  proper  time,  as  is  provided  by  Section  11028,  supra, 
but  the  only  question  here  is  whether  the  complaint  should 
be  entertained  by  the  Commission  since  the  tax  has  been 
paid  under  protest  and  in  order  to  receive  the  benefit 
of  the  four  per  cent  reduction  in  city  taxes* 

We  think  the  question  of  whether  or  not  such  a 
payment  is  voluntary  would  have  some  effect  on  this  matter. 
In  other  words,  if  a person  voluntarily  pays,  a contested 
tax,  then  he  waives  any  irregularity  in  the  assessment j 
levy  and  collection  of  same,  and  cannot  even  maintain  an 
action  to  refund  taxes  so  paid. 

In  the  case  of  State  ex  rel.  v.  Chicago  & Alton  Railway 
Company,  165  Mo.  597,  the  court,  in  considering  a suit  which 
had  been  brought  for  refund  of  taxes,  said,  1.  c.  611s 
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"In  Its  petition  to  the  county  court  in 
1893  to  refund  the  tax  so  paid,  the  defend- 
ant based  its  claim  solely  on  the  ground 
that  the  tax  had  not  been  levied  in  accor- 
dance with  the  requirements  of  section 
7654,  above  referred  to.  There  was  no 
claim  made  that  the  tax  was  not  levied 
to  pay  a just  obligation  of  the  townships, 
for  which  all  the  taxable  property  In  the 
township  was  liable,  but  only  that  the 
procedure  prescribed  by  law  had  not  been 
followed. 

"Whilst  that  would  have  been  a perfectly 
valid  defense  to  a suit  to  collect  the 
tax,  it  is  not  a foundation  for  a suit  to 
recover  the  money  voluntarily  paid  in 
conformity  to  the  assessment.  Taxes  paid 
voluntarily,  under  those  circumstances, 
can  not  be  recovered.  (Walker  v.  City  of 
St.  Louis,  15  Mo,  563 j State  ex  rel,  v. 
Powell,  44  Mo.  436 j Couch  v.  Kansas  City, 

127  Mo.  436 j Robins  v.  Latham,,  134  Mo.  469.)" 


By  the  same  reasoning,  the  taxpayer  could  not  maintain  his 
action  before  the  Commission  if  he  has  voluntarily  paid  the 
tax. 


On  the  question  of  whether  or  not  these  taxes  have 
been  voluntarily  paid,  even  though  it  is  claimed  they  were 
paid  under  protest,  we  find  the  rule  to  be  that  this  is 
determined  by  the  facts  and  circumstances  connected  Yfith 
such  payment. 

In  Dillon  on  Municipal  Corporations,  Volume  4, 

Fifth  Edition,  Section  1620,  the  following  principle  is 
clearly  stated: 


"The  coercion  or  duress  which  v/ill  render 
a payment  of  taxes  Involuntary  must  In 
general  consist  of  same  actual  or  threat- 
ened exercise  of  power  possessed,  or  as- 
sumed to  be  possessed  by  the  party  exact- 


Hon.  Jesse  A,  Mitchell 


-4- 


1941 


October  3, 


ing  or  receiving  the  payment  over  the 
person  or  property  of  another,  from 
which  the  latter  has  no  other  means  or 
reasonable  means  of  immediate  jrelief 
except  by  making  payment , " 


there  taxes  were  paid  in  order  to  obtain  a rebate 
or  discount,  they  were  held  to  have  been  voluntarily  paid 
in  the  cases  of  t chi son  T.  & S,  F.  R.  Co.  v.  Atchison 
County , 47  Kan.  722,  and  Lee  v.  Templeton,  13  Gray  (Mass.) 
476,  and  in  a number  of  other  cases  cited  in  64  A.  L.  R», 
page  47 . 

In  order  to  shov;  that  the  tax  was  not  voluntarily  paid, 
the  taxpayer  in  Missouri  must  show  that  he  paid  the  tax  to 
avoid  arrest  or  seizure  of  his  property.  This  rule  is  stated 
in  Robins  v.  Latham,  134  Mo.  466. 

Since  it  appears  that  these  complainants  have  paid 
their  taxes  in  order  to  receive  the  benefits  of  reduction 
for  the  early  payment,  under  the  cases  hereinbefore  referred 
to,  they  have  voluntarily  paid  same,  and  since  the  payments 
are  voluntary,  the  complainants  have  waived  their  rights 
to  appeal  to  the  Tax  Commission  for  a hearing  on  the  tax 
which  they  have  so  paid. 


. CONCLUSION 


From  the  foregoing.  It  Is  the  opinion  of  this  department 
that  parties  who  have  paid  taxes  under  protest  for  the 
purpose  of  receiving  the  benefits  of  a reduction  on  account 
of  early  payment  of  same,  have  waived  their  rights  for  a 
review  of  the  assessments  made  for  such  taxes  so  paid. 


Respectfully  submitted. 


APPROVED : 


TYRE  W.  BURTON 

Assistant  Attorney  General 


VANE  C.  OhiURLQ 

(Acting)  Attorney  General 


TWB :VC 


J j 

TAXATION:  Extension  lines  of  telephone  should  be 

TELEPHONE:  considered  as  a part  of  the  right  of  way 

EXTENSION  LINES:  of  a telephone  company  for  allocation  of 
wire  companies  for  taxation  purposes. 
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Honorable  Jesse  A.  Mitchell 
Chairman 

State  Tax  Commission 
Jefferson  City,  Missouri 


Lear  Sir: 


FILE 

/ 

Jr 
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This  Is  in  reply  to  jours  of  recent*  date  wherein 
you  request  an  opinion  on  the  following  statement  of 
facts: 


"In  the  matter  of  allocation  of  wire 
companies,  should  the  extension  line 
which  runs  from  the  main  line  to  the 
residence  of  owner  be  considered  as 
right  of  way?" 


Section  11295,  Revised  Statutes  of  Missouri,  1939, 
provides  in  part  as  follows: 


"All  bridges  over  streams  dividing 
this  state  from  any  other  state  owned, 
controlled,  managed  or  leased  by  any 
person,  corporation,  railroad  company 
or  joint  stock  company,  and  all  bridges 
across  or  over  navigable  streams  within 
this  state,  where  the  charge  is  made 
for  crossing  the  same,  which  are  now 
constructed,  which  are  in  the  course 
of  construction,  or  which  shall  here- 
after be  constructed,  and  all  property, 
real  and  personal.  Including  the  fran- 
chises owned  by  telegraph,  telephone, 
electric  power  and  light  companies, 
electric  transmission  lines,  oil  pipe 
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lines,  gas  pipe  lines,  gasoline  pipe 
lines,  interstate  bus  and  truck  lines, 
and  express  companies,  shall  be  subject 
to  taxation  for  state,  county,  municipal 
and  other  local  purposes  to  the  same 
extent  as  the  property  of  private  per- 
sons. And  taxes  levied  thereon  shall 
be  levied  and  collected  in  the  manner 
as  is  now  or  may  hereafter  be  provided 
by  law  for  the  taxation  of  railroad 
property  in  this  state,  and  county 
courts,  and  the  county  and  state  boards 
of  equalization  are  hereby  required  to 
perform  the  same  duties  and  are  given 
the  same  powers  in  assessing,  equalizing 
and  adjusting  the  taxes  on  the  property 
set  forth  in  this  section  as  the  said 
courts  and  boards  of  equalization  have 
or  may  hereafter  be  empowered  with  in 
assessing,  equalizing,  and  adjusting 
the  taxes  on  railroad  property;  ■»  * * " 


Prom  this  section  it  will  be  seen  that  we  must  look 
to  cases  in  which  the  railroad  tax  statutes  have  been 
construed  in  order  to  pass  upon  your  question. 

In  the  case  of  Sta£e  ex  rel.  v.  Stone,  119  Mo.  668, 
the  court  had  before  it  the  question  of  the  apportionment 
of  railroad  property  and  the  length  of  the  road,  and  said 
1 . c * 67 6 : 


’’After  the  board  has  ascertained  the 
value  of  this  thing  made  up  of  tracks, 
depots,  water  tanks,  turntables,  rolling 
stock,  etc.,  known  in  common  parlance, 
and  denominated  in  this  statute  as  a 
railroad,  they  are  to  apportion  that 
value  among  the  several  municipalities 
of  the  3tate,  in  which  any  part  of  this 
whole  thing  is  located  by  a certain  stan- 
dard in  length  — a mile  — a mile  of 
what?  There  can  be  but  one  answer.  A 
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mile  of  that  thing  called  a railroad, 
made  up  of  the  items  mentioned,  in 
section  771G,  the  value  of  which  as  a 
whole  is  to  be  apportioned  for  such 
purpose.  The  number  of  miles  of  the 
railroad  in  this  state,  or  within  any 
municipal  subdivision  thereof  is  not  to 
be  measured  by  the  length  of  its  main 
tracks  or  of  its  main  track  and  side 
tracks  combined,  any  more  than  it  is 
to  be  measured  by  the  combined  length 
of  its  main  tracks,  side  tracks,  rolling 
stock  and  the  other  property  which  go 
to  make  up  the  road  value  to  be  appor- 
tioned. It  is  the  length  of  the  whole 
thing,  a railroad,  ivhich  these  several 
constituents,  in  place,  go  to  make  up, 
that  is  to  be  measured.  Its  length 
between  its  terminal  points  in  this 
state,  and  its  length  In  the  several 
municipal  subdivisions  of  the  state  is 
to  be  ascertained,  and  its  value  appor- 
tioned to  each  of  said  municipalities 
in  the  ratio  that  tis  length  In  the  mu- 
nicipality bears  to  Its  whole  length 
in  the  state.  This  Is  the  obvious  mean- 
ing of  the  statute,  and  the  construction 
that  has  been  placed  upon  It  by  the 
board  of  equalization  from  the  begin- 
ning . " 


Applying  this  statement  of  the  court  to  the  case 
of  the  telephone  system,  the  length  between  terminal 
points  and  its  length  In  the  several  subdivisions  of  the 
state  is  to  be  ascertained.  In  other  words,  the  length 
of  the  easements  of  the  telphone  company,  regardless 
of  the  number  of  wires  strung  along  or  under  same,  con- 
stitute the  mileage.  So,  if  the  wire  company  has  an 
easement  over  which  extensions  are  made  to  a private 
residence,  that  distance  should  be  considered  as  a part 
of  the  wire  mileage  of  the  wire  company  for  allocation 
purposes.  By  easement,  we  do  not  think  the  law  would 
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require  that  it  be  a written  conveyance,  but  any  authority 
whereby  the  wire  company  would  be  authorized  to  extend 
its  lines  would  be  considered  an  easement  for  the  purposes 
herein  mentioned. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  in  the  matter  of  allocation  of  wire  companies, 
the  extension  lines  which  run  from  the  main  line  to  the 
residences  of  owners  should  be  considered  as  a part  of 
the  right  of  way* 


Respectfully  submitted. 


TYRE  Vy.  BURTON 
Assistant  Attorney  General 


APPROVED : 


VANE  C.  THUKLO 

(Acting)  Attorney  General 
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TAXATION:  Miles  of  street  traversed  on  regular  routes 

STREET  RAILWAYS:  by  busses  owned  by  street  railways  should  be 

ALLOCATION:  used  in  allocation  for  tax  purposes. 


October  8,  1941 


Mr.  Jesse  A.  Mitchell,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Mr.  Mitchell j 


This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  opinion  from  this  department  based  upon  the 
following  statement  of  facts: 


"In  St.  Louis  and  Kansas  City  the  Public 
Service  Company  (which  is  the  street  car 
system)  are  constantly  removing  miles  of 
street  car  track  and  supplanting  bus  ser- 
vice over  the  same  route." 

"Should  the  miles  of  street  traversed  on 
regular  route  by  busses  be  considered  in 
the  matter  of  allocation  the  same  as  where 
the  electric  cars  operate  on  tracks?" 


Sections  11249  to  11251,  R.  S.  Mo.  1959,  pertain  to 
the  assessment  and  taxation  of  street  railways.  These  sections 
are  as  follows: 

"ft***  companies  to  make 

00-'  jfe  fore  the  first  day  of 
year,  the  president  or  other 
chief  officer  of  every  street  railroad 
company  in  every  city  of  this  state  whose 
line  is  now  or  shall  hereafter  become  so  far 
completed  and  in  operation  as  to  run  horse 
cars,  electric  cars,  cable  cars  or  cars  pro- 
pelled by  any  other  device  for  the  trans- 
portation of  passengers,  shall  furnish  to 
the  state  auditor  a statement,  duly  subscrib- 
ed . and  sworn  to  by  said  president  or  other 
chief  officer,  before  some  officer  authorized 
to  administer  oaths,  setting  out  in  detail 
the  full  length  of  the  line,  so  far  as 
completed,  including  branch  or  leased  lines. 
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the  entire  length  in  this  state,  the  length 
of  double  or  sidetracks,  the  length  of  such 
line  located  upon  real  estate  to  which  such 
company  may  have  title  as  right  of1  way,  the 
length  of  such  line  located  upon  the  public 
streets  or  thoroughfares  of  any  city,  togeth- 
er with  all  cars,  motors,  grip  cars,  live 
stock,  electric  trolley  wires,  cables,  cable 
conduits,  power  houses,  stables  and  all  other 
property,  real,  personal  or  mixed,  owned,  used 
or  leased  on  the  first  day  of  June,  which  may' 
be  used  in  or  incident  to  the  operation  of 
such  street  railroad,  the  length  of  such  line 
in  each  county,  municipal  township  and  city 
through  or  in  which  it  is  located,  and  the 
cash  value  of  the  several  items  embraced  in 
the  s t a t ement . " 

"Sec.  11250.  Taxes  to  be  levied.  — The  said 
property  returned  to  the  state  auditor,  as 
by  section  11249  required,  shall  be  subject 
to  taxation  for  state,  county,  municipal 
and  other  purposes  to  the  same  extent  as  the 
real  and  personal  property  of  private  persons, 
and  the  same  shall  be  assessed,  apportioned , 
certified  and  the  taxes  thereon  levied  and 
collected  at  the  time  and  in  the  manner  ?/hich 
is  now  or  may  herbafter  be  provided  by  law 
for  the  assessment  and  taxation  of  other 
railroad  property.’* 

"Sec.  11251.  Purpose  of  certain  sections.  -- 
It  being  the  purposes  of  the  two  preceding 
sections  to  make  the  property  of  s trbet 
railroads  in  cities  assessable  and  taxable 
in  the  same  manner  which  is  now  or  may  here- 
after be  provided  by  law  for  the  assessment 
and  taxation  of  other  railroad  property  all 
laws  and  parts  of  laws  Inconsistent  or  in 
conflict  therewith  are  hereby  repealed." 

By  an  opinion  from  this  department  dated  January  10, 
1941,  written  for  the  State  Tax  Commission,  we  said: 

"In  view  of  the  above  authorities,  it  is 
the  opinion  of  this  department  that  the  chief 
officer  of  the  St.  Louis  Public  Service 
Company  should,  for  taxation  purposes,  make 
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a return  of  all  motor  busses  and  other 
property  incidental  to  the  transportation  of 
passengers  and  used  in  connection  with  the 
regular  and  permanent  street  railway  to  the 
State  Tax  Commission  and  not  the  local 
assessor." 

"It  is  further  the  opinion  of  this  department 
that  Section  10018,  R.  S.  Mo.  1929,  when  it 
mentions  "propelled  by  any  other  device  for 
the  transportation  of  passengers,"  includes 
motor  busses." 


In  State  Ex.  Rel.  V.  Metropolitan  Street  Railway,  161  Mo. 
138,  the  Supreme  Court  in  construing  the  state  railway  statutes 
said  (1.0-  197-198) t 


-:t  By  the  law  for  the  assessment  and 
taxation  of  other  railroads  (Art.  B,  Cap. 

153,  2 R.  Si  1889),  the  property  of  such 
railroads  for  the  purposes  of  taxation  is 
divided  into  two  classes.  One,  consisting 
of  the  roadbed,  rolling-stock  and "other 
movable  property,  may,  for  convenience,  be 
designated  as  distributable  property.  This 
class  is  returned  by  the  company  to  the 
Auditor,  assessed  as  an  entirely  by  the 
State  Board  of  Equalization,  and  the  value 
thereof  apportioned  to  the  several  counties, 
cities,  towns,  villages  and  municipal  town- 
ships in  which  such  railraad  is  located,  and 
the  assessment  certified  to  the  eounty  courts. 
(Secs.  7718  and  7727.)  The  other  class, 
which  may  be  designated  as  local  property, 
embracing  all  other  property  of  such  rail- 
roads and  which  Is  not  returned  to  the 
Auditor,  Is  assessed  by  the  local  authorities 
as  other  local  property  Is  assessed.  (Sec. 
7728.)  Upon  these  assessments  the  county 
courts  levy  the  taxes  authorized  by  law." 

"Now  by  the  first  section  of  the  Act  of  March 
11,  1897,  all  the  property  of  a street  rail- 
road Is  required  to  be  returned  to  the 
auditor,  and  this  is  the  property  which  by 
this  act  the  State  Board  of  Equalization  Is 
required  to  assess,  apportion  and  certify  to 
the  county  courts.  In  the  manner  provided  by 
law,  for  the  assessment  of  other  railroad 
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property.  The  only  manner  provided  by  law 
for  that  hoard  to  assess  the  property  of 
other  railroads  ftas  that  prescribed  for  the 
assessment  of  the  distributable  property 
of  such  railre^ads,  and  that  is- necessarily 
the  manner  required  by  this  act  for  the 
assessment  of  the  whole  property  off  a street 
railroad.  The  defendant’s  railroad! was 
assessed,  the  assessed  Value  apportioned  and 
certified  to  the  county  court  in  that  manner, 
and  hence  assessed  in  accordance  with  the 
requirements  of  the  act*  Prior  to  puis  en- 
actment the  whole  property  of  a street  rail- 
road was  subject  to  assessment  for  |;axes, 
by  the  local  authorities.  The  effect  of 
this  act  in  that  respect  was  simply! to  change 
the  assessing  authority  from  them  t|  the  State 
Board  of  Equalization,  and  we  know  |>f  no 
reaeon  why  this  might  have  not  beenj[  done.*  ** 

This  case  may  not  be  very  pertinent  to  your f question,  but  it 
does  show  that  the  state  board  does  assess  jkll  taxes  of  street 
railways,  and  the  same  are  taxed  as  the  distributable  property 
of  railroads  are  taxed. 

■■  ' a 

After  the  enactment  of  the  State  Tax  Commission  Act, 
these' returns  were  .made  to  the  State  Tax  Commission.  In  State 
v.  Cairo  Bridge  and  Terminal  Company,  100  S.  Vf.  ?2d)  441,443, 
the  court  said  (2-4): 

"In  the  year  1917,  the  state  Legislature 
created  a State  Tax  Commission.  See  Laws 
1917,  p.  542,  etc..  Mo.  St.  Ann.  para*  9819 
et  aeq.  p.  7916  et  seq.  Section  19,  subd. 

5,  of  Laws  of  1917,  p.  547,  now  subdivision 
5 of  section  9853,  R.  S.  Mo.  1929,  Mo.  St. 

Ann.  para  9Q53,  subd.  5,  pp.  7929,  7930, 
provides  in  part  as  follows s ’All  statements 
of  property  or  other  reports,  relating  to 
assessment  and  equalization,  required  by  law 
to  be  made  to  any  state  officer,  shall  here- 
after be  made  to  the  state  tax  commission  on 
blanks  prescribed  by  the  commission.  (R.S. 

1919,  para.  12846.)’  The  Legislature,  by  the 
law  creating  a State  Tax  Commission,  imposed 
upon  it  certain  duties  with  reference  to  the 
assessment  of  property  for  taxation  purposes. 

By  that  act  the  whole  scheme  of  making  such 
assessment  of  public  utility  property  embraced 
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within  the  act  was  revised  and  materially 
altered.  Subdivision  5 of  section  9853, 
supra,  expressly  provided  that  the 
statements  of  property  theretofore  filed 
with  the  State  Auditor,  as  provided  in 
section  10066  and  10012,  were  to  be  filed 
with  the  State  Tax  Commission*  Appellant 
was,  therefore,  no  longer  required  to  file 
such  statements  with  the  State  Auditor* 

« w -a-  -ii-  a-  * ■&" 

Referring  to  the  question  of  what  effect  change©  from 
cars  operated  on  rails  to  busses  have  upon  the  mode  of  assess- 
ment of  the  atreet  railways,  we  find  in  the  case  of  Russell 
©t  al  v.  Kentucky  Utilities  Company,  22  Si  W*  (2d)  289,  6<$ 

A*  L*  R*  1238,  in  speaking  on  this  question,  the  court  said 
(l*e*  1243) : 

Mir!he  purpose  and  object  of  the  franchise 
involved  in  this  case  was  to  provide  for 
the  rapid  and  convenient  transportation 
of  the  public  4 That  was  the  basic  right 
granted 4 The  motive  power  or  method  of 
propulsion  of  the  vehicle  is  subordinate 
or  subsidiary 4 It  is  but  the  moans  of 
making  the  franchise  effective*  " 

In  the  case  of  In  re  International  Railway  Company,  275 
N*Y.S*  5,  wherein  the  question  of  the  substitution  of  motor  busses 
for  cars  running  on  tracks,  was  before  the  court,  the  court  said 
(l*c*  8) : 

"This  application  deals  both  with  the 
substitution  of  motor  busses  for  care 
upon  tracks  and  the  running  of  busses 
over  new  lines  supplemental  thereto* 

Leave  to  substitute  busses,  for  cars  on  a 
line  already  operated  Is  not  granting  of 
a new  right  or  franchise  to  use  the  streets* 

It  is  rather  a modification  of  the  old 
franchise  permitting  a change  in  the 
method  of  operation*” 

In  our  research  of  cases  wherein  motor  busses  have  been 
substituted  for  cars  running  on  tracks,  we  find  that  there  are 
very  few  cases  reported  at  this  time,  however,  it  will  be  noted 
that  such  a change  does  not  affect  the  franchise,  but  only 
affects  the  mode  of  operation.  ?Je  think  the  rule  of  statutory 


Mr*  Jeas©  A.  Mitchell 


October  8,  1941 


-6 


construction  enacted  in  State  ex  rel.  Ferguson-Vi'ellston  Bus 
Company  v.  Public  Service  Company  of  Missouri,  58  S.  W.  (2d)  312, 
313  would  be  a plicable  here.  It  is: 

BIn  order  to  correctly  interpret  a statute 
it  is  most  important  to  ascertain  the 
purpose  for  which  it  was  enacted.  " 

These  tax  statutes  herein  referred  to  were  enacted  for 
the  purpose  of  assessing  and  collecting  taxes  from  street  rail- 
ways in  the  same  manner  as  distributable  property  of  railroad 
companies  are  taxed.  To  rule  that  the  mode  of  assessment  and 
allocation  of  taxes  for  street  railways  would  be  changed  because 
of  the  factB  that  the  company  had  been  permitted  to  change  its 
service  from  cars  operating  on  tracks  to  busses  would  destroy 
the  purpose  for  which  the  foregoing  tax  sections  were  enacted. 

In  other  words,  each  mile  of  street  over  which  the  street  rail- 
way has  been  granted  a franchise  should  be  considered  as  mileage 
of  such  street  railway,  for  the  purpose  of  allocating  taxes. 


CONCLUSION 

•3 

Prom  the  foregoing  It  is  the  opinion  of  this  department 
that  the  miles  of  street  traveled  on  regular  route s by  busses 
belonging  to  street  railway  companies  should  be  considered  In 
the  matter  of  the  allocation  for  tax  purposes  the  same  as  are 
such  street  railway  cars  operating  on  tracks. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  TFIURLO 
(Acting)  Attorney  General 
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Hon.  Jesse  W.  Mitchell,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  request*  which  is  as  follows: 

’’Does  the  State  Tax  Commission  and  the 
State  Board  of  Equalization  have  authority 
to  add  omitted  personal  property  to" the  tax 
rolls  after  they  have  been  turned  over  to 
the  collecting  officials?" 

\ 

Section  11028,  R,  S.  Mo.  1939,  provides  in  part  as 
follows : 


"After  the  various  assessment  rolls  required 
to  be  made  by  law  shall  have  been  passed  upon 
by  the  several  boards  of  equalization  and 
prior  to  the  making  and  delivery  of  the  tax 
rolls  to  the  proper  officers  for  collection 
of  the  taxes,  the  several  assessment  rolls 
shall  be  subject  to  inspection  by  the  com- 
mission, or  by  any  member  or  duly  authorized 
agent  or  representative  thereof,  and  In  case 
It  shall  appear  to  the  commission  after  such 
investigation,  or  be  made  to  appear  to  said 
commission  by  written  complaint  of  any  tax- 
payer that  property  subject  to  taxation  has 
been  omitted  from  said  roll,  or  individual 
assessments  have  not  been  made  In  compliance 
with  law,  the  said  commission  may  issue  an 


i 
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order  directing  the  assessing  officer 
whose  assessments,  are  to  be  reviewed  to 
appear  Y/ith  his  assessment  roll  and  the 
sworn  statements  of  the  person. or  persons 
whose  property  or  viiio3e  assessments  are 
to  be  considered,  at  a time  and  place  to 
be  stated  in  said  order,  said  time  to  be 
not  less  than  five  days  from  the  date  of 
the  issuance  of  said  order,  and  the  place 
to  be  at  the  office  of  the  county  court 
at  the  county  seat,  or  at  such  other 
place  in  said  county  in  which  said  roll 
was  made  as  the  commission  shall  deem 
most  convenient  for  the  hearing  herein  pro- 
vided. & •»  •'?  -a-  •*  a •::»  ■»  M 


As  a basis  for  the  foregoing  request  a personal  property 
owner  returned  his  list  to  the  assessor  for  property  which  he 
owned  as  of  June  1,  1940.  '^“his  person  died  and  his  estate  is 
now  in  the  process  of  administration.  It  has  been  definitely 
ascertained  that  the  person  ovmed  other  personal  property  and 
the  question  now  submitted  is  whether  or  not  the  State  Tax 
Commission,  with  the  approval  of  the  State  Board  of  Equaliza- 
tion, may  add  this  property  to  the  assessment  rolls. 

A rule  for  the  construction  of  tax  statutes  is  stated 
in  State  ex  rel.  Ford  Motor  Co,  v.  Gehner,  325  Mo.  24,  1.  c. 
29,  27  S.  W.  (2d)  lj 


"It  is  well  established  that  the  right  of  the 
taxing  authority  to  levy  a particular  tax 
must  be  clearly  authorized  by  the  statute  and 
that  all  such  laws  are  to  he  construed  strictly 
against  such  taxing  authority,  (Hannibal  ex 
rel.  Bassen  v.  Bowman,  98  Mo.  App.  103,  71  3, 

W.  1122 j In  re  Estate  of  Claris,  270  Mo.  351, 

1.  c.  362,  194  S.  W.  54;  State  ex  rel,  insurance 
Company  v,  hyde,  292  Mo.  342,'  1.  c.  352,  241  S. 
W.  396.)"' 


In  the  discussion  before  the  State  Board  it  w as  suggested 
that  as  a matter  of  equity  the  State  Tax  Commission  and  the 
State  Board  of  Equalization  should  be  permitted  to  make  this 
assessment.  We  think  this  suggestion  is  met  by  the  statement 
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made  by  the  St.  Louis  Court  of  Appeals  in  the  case  of  City 
of  Hannibal  ex  rel*  Bowman,  98  Mo.  App.  103,  1.  c.  108,  as 
follows : 


"There  is,  therefore,  no  such  thing  as  an 
equity  in  a county  or  in  a city  that  will 
authorize  an  assessor,  after  he  has  com- 
pleted his  assessment  and  turned  over  his 
books  to  the  proper  officer  and  after  his 
assessment  has  passed  the  boards  of  equal- 
ization and  of  appeals,  to  repossess  himself 
of  the  assessor’ s books  and  enter  therein 
personal  property,  which  by  accident  or  in- 
tention was  omitted  from  the  list  furnished 
by  the  taxpayer  and  which  escaped  the  notice 
of  the  assessor.  He  can  only  proceed  at  the 
time  and  in  the  manner  pointed  out  by  statute 
and  to  justify  his  assessment  he  must  be  able 
to  put  his  finger  on  the  statute  that  gives 
him  the  authority  to  make  it.  » * " 


Prom  these  two  statements  announced  it  will  be  seen  that 
the  taxing  authorities  must  be  able  to  put  their  fingers  on 
the  statute  authorizing  the  assessment  of  a tax  and  that  equity 
cannot  enter  into  the  question. 

Referring  back  to  said  Section  11028,  supra,  it  will  be 
seen  that  this  section  plainly  provides  that  any  action  which 
the  State  Tax  Commission  and  the  State  Board  take  on  an  assess- 
ment of  omitted  property  must  be  done  before  the  delivery  of 
the  tax  rolls  to  the  proper  officers  for  the  collection  of  the 
taxes,  unless  the  clause  "or  be  made  to  appear  to  said  com- 
mission by  written  complaint  of  any  taxpayer  that  property 
subject  to  taxation  has  been  omitted  from  said  roll"  would  not 
be  included  in  the  provision  that  the  addition  of  the  omitted 
property  must  be  made  before  the  tax  rolls  are  turned  over  to 
the  proper  officers  for  collection  of  taxes.  In  our  research 
we  fail  to  find  where  this  question  has  been  raised  and  passed 
upon  by  th.8  courts.  Referring  again  to  this  section  it  seems 
that  the  proper  construction  to  be  placed  on  it  would  be  that 
the  Tax  Commission  may  add  omitted  property  on  two  occasions; 
first.  If  the  Tax  Commission  or  its  agent,  upon  Inspection  of 
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the  tax  rolls  finds  that  property  has  been  omitted,  or, 
second,  if  it  be  made  to  appear  to  the  Cdmmlssion  by  a written 
complaint  of  a taxpayer  that  property  lias  been  omitted  or 
individual  assessments  have  not  been  made  in  compliance  with 
the  lav/,  then  the  Tax  Commission  may  take  jurisdiction  of  the 
assessment.  However,  with  this  construction  in  either  of  the 
events  above  stated,  the  plain  language  of  the  first  part  of 
the  section  would  require  such  acts  to  be  done  prior  to  the 
making  and  delivery  of  the  tax  rolls  to  the  proper  officers 
for  collection  of  the  taxes.  The  latter  part  of  said  section 
11028  provides;  "The  action  of  the  commission,  or  member  or 
agent  thereof,  when  done  as  provided  in  this  section,  shall 
be  final,  when  approved  by  the  state  board  of  equalization." 
This  language  would  indicate  that  the  State  Board  of  Equaliza- 
tion would  not  have  jurisdiction  of  any  siicli  assessment  except 
to  approve  the  action  of  the  State  Tax  Commission. 


CONCLUSION. 


We  are,  therefore,  of  the  opinion  that  tire  State  Tax 
Commission  would  not  have  jurisdiction  over  assessment  rolls 
for  the  purpose  of  adding  omitted  property  in  cases  where 
such  tax  rolls  have  been  delivered  to  the  proper  officers  for 
collection  of  taxes.  We 'are  further  of  the  opinion  that  this 
rule  would  apply  even  though  It  be  made  to  appear  to  the  Com- 
mission by  a written  complaint  that  property  subject  to  taxation 
has  been  omitted  from  said  roll  or  individual  assessments  have 
not  been  made  in  compliance  With  the  law. 

Respectfully  submitted. 


APPROVED ; 


TYRE  W.  BURTON 
Assistant  Attorney- General 


VANE  C.  THURLO  ' 

(Acting)  Attorney- General 
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TAXATION: 
RAILROADS 
DEPOTS S 


Railway  express  building  owned  by  Terminal  Railroad 
Association  of  St.  Louis  should  be  assessed  as 
distributable  property  of  railroads. 


October  13,  1941 


Mr,  Jesse  Mitchell,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Mr,  Mitchell* 


. r-. 


/ / 


This  is  in  response  to  an  oral  request  of  the  State 
Board  of  Equalization  and  the  State  Tax  Commission  on  the 
question  of  "whether  or  not  the  Railway  Express  Building  owned 
by  the  Terminal  Railroad  Association  of  St,  Louis,  Missouri, 
should  be  assessed  as  distributable  property  by  the  State  Tax 
Commission  or  assessed  as  local  property  by  the  Assessor  of 
the  City  of  St,  Louis,  Missouri," 

The  distributable  property  of  railroads  is  returned 
for  taxation  by  virtue  of  the  provisions  of  Section  11243,  R. 
S,  Mo,  1939,  which  provides  as  follows* 

"On  or  before  the  first  day  of  January  in  each 
and  every  year,  the  president  or  other  chief 
officer  of  every  railroad  company  whose  road 
is  now  or  which  shall  hereafter  become  so  far 
completed  and  in  operation  as  to  run  locomotive 
engines,  with  freight  or  passenger  cars  thereon, 
shall  furnish  to  the  state  auditor  a state- 
ment, duly  subscribed  and  sworn  to  by  said 
president  or  other  chief  officer,  before  some 
officer  authorized  to  administer  oaths,  setting 
out  in  detail  the  total  length  of  their  road 
so  far  as  completed.  Including  branch  or  leased 
roads,  entire  length  in  this  state,  and  the 
length  of  double  or  sidetracks,  with  depots, 
water  tanks  and  turntables,  the  length  of  such 
road,  double  or  sidetracks  in  each  county, 
municipal  township,  incorporated  city,  town 
or  village  through  or  in  which  it  is  located 
in  this  state;  the  total  number  of  engines  and 
cars  of  every  kind  and  description,  including 
all  palace  or  sleeping  cars,  passenger  and 
freight  cars,  and  all  other  movable  property 
owned,  used  or  leased  by  them  on  the  first  day 
of  June  in  each  year,  and  the  actual  cash  value 
thereof,” 
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The  local  property  of  railroads  is  assessed  by  virtue 
of  Section  11256,  R,  S*  Mo,  1939,  which  is  as  follows: 

property*  reax,  personal  or  mixed,  in** 
eluding  lands,  machine  and  workshops,  round- 
houses,  warehouses  and  other  buildings,  goods, 
chattels  and  office  furniture  of  whatever 
kind,  owned  or  controlled  by  any  railroad 
■ company  or  corporation  in  this  state  not 
hereinbefore  specified,  shall  be  assessed  by 
the  proper  assessors  in  several  counties, 
cities,  Incorporated  towns  and  villages  where- 
in such  property  is  located,  under  the 
general  revenue!  laws  of  the  state  and  the 
municipal  laws  (regulating  the  assessments  of 
other  local  property  In  such  counties,  cities, 
incorporated  to^wns  and  villages,  respectively, 
but  the  taxes  oh  the  property  so  assessed 
shall  he  levied;  and  collected  according  to  the 
provisions  of  this  article »" 

• V 

Neither  of  these  two  sections  mention  particularly  express  build- 
ings, so  it  seems  that  if  the  building  in  question  is  taxable 
as  distributable  property,  it  would  be  because  it  comes  within 
the  classification  of  "depots",  which  are  mentioned  in  said 
Section  11243,  supra*  I 

The  evidence  which  >was  submitted  to  the  tax  Commission 
on  a hearing  of  tills  assessment  showed  that  the  Express  Building, 
and  land  upon  which  it  is  situated,  belongs  to  the  Terminal 
Railroad  Association  and  is  operated  by  a lessee  that  the  build- 
ing is  within. a short  distance  of  the  Union  Station  and  that 
express  is  transported  between  the  Union  Station  and  this  build- 
ing through  tunnels*  The  term  "depot"  has  been  defined  has  been 
defined  as  follows*  (Words  and  Phrases,  Perm,  Ed.,  Vol.  12, 
pp,  182,  183. ) 

"'Depot*  is  generally  understood  to  be  the 
place  where  a carrier  is  accustomed  to  receive 
merchandise,  deposit  it,  and  keep  it  ready 
for  transportation  or  delivery,  Maghee  v* 

Camden  & A,  R,  Transp,  Co»,  45  N,  Y,  514,  520." 

"Railroad  being  charged  with  duty,  as  public 
carrier,  at  its  'depot,'  of  receiving  and 
transporting  all  freight  tendered  for  trans- 
portation, in 'extending  yards  to  accomplish 
this  result  was  discharging  public  duty  as  re- 
rards  right  of  landowner  to  recover  damages 
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therefor,  ’depot1  meaning  a place  where  carrier 
ia  accustomed  to  receive  merchandise,  etc-. 

Chesapeake  & 0*  Ry*  Co*  v*  Ricks,  135  S-*  E*  635,688 
146  Va*  10." 

"In  a mortgage  given  by  a railroad  company  of 
its  franchises,  real  estate,  right  of  way,  and 
depots,  the  term  ’depots’  is  not  necessarily 
limited  to  a place  provided  for  the  convenience 
of  passengers  while  waiting  the  arrival  or  de- 
parture of  trains  * It  applies  also  to  the 
buildings  used  for  receipt  and  storage  of  freight 
which  when  received  is  to  be  safely  kept  until 
forwarded  by  the  cars  of  the  company,  or  deliver- 
ed to  the  owner  or  consignee * Humphreys  v*  Me- 
Kissock,  11*  So  Ct.  779,  781,  140  U*  5*  304,  35 
1*  Ed*  473 *" 

"One  definition  of  ’depot’  is  a ’railroad  station;^ 
The  term,  as  used  in  the  statute  directing  rail* 
roads  receiving  goods  for  transportation  Into 
their  warehouses  or  depots  to  forward  them  in  the 
order  In  which  they  are  received,  and  making  them 
liable  for  losses  occasioned  by  a failure  to  do  so, 
embraces  the  entire  station  of  the  railroad,  so 
that  a railroad  must  forward  property  received 
for  shipment  In  the  order  In  which  It  Is  received 
though  merely  received  on  a platform  used  for 
handling  that  kind  of  property i Hill  & Morris 
v.  St*  Louis  Southwestern  R*  Co*  of  Texas,  Tex*, 

75  S*  W*  874,  876*" 

"’The  term  "depot"  # # *■  may  mean  a house  for  the 
etorage  of  freight  and  the-  accomodation  of 
passengers,  or  it  may  mean  a place  where  railroad 
trains  regularly  com®  to  a stop  for  the  conven- 
ience of  passengers  and  for  the  purpose  of  receiv- 
ing and  discharging  freight,  or  it  may  include  all 
these  things*’"  The  maintenance  of  a freight  depot 
passenger  traffic  being  transferred  to  the  depot 
of  another  company  in  the  same  town,  was  a suffi- 
cient compliance  with  a stipulation  in  a railway 
bonus  note  that  a depot  should  be  maintained  In  the 
town.  Fayetteville  Wagon,  Wood  & Lumber  Co*,  v* 
Kenefick  Const.  Co*,  88  S*  W*  1031,  1032,  76  Ark* 
615,  Quoting  and  adopting;  the  dffinition  in  Arkansas 
Cent.  R*  Co.  v*  Smith,  71  S*  W*  §47,  71  Ark.  189." 
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From  the  definitions  which  are  hereinbefore  quoted,  it 
will  be  seen  that  the  word  11  depot”  as  used  under  the  railroad 
sections  was  intended  to  be  a place  where  freight  shipped  on 
the  railroad  'ey  bo  deposited  and  which  may  be  used  by  the 
passengers* 

The  Terminal  Railroad  Association  has  taken  the  position 
that  it  is  necessary  for  it  to  provide  a building  such  as  the 
Railway  Express  Building  in  order  to  meet  the  requirements  of 
the  law  as  a railroad  operator.  Section  5174*  R-,  S-.  Mo*.  1939, 
provides  in  part  as  follows: 

"Every  railroad  corporation  in  this  state 
which  now  is  or  may  hereafter  be  engaged  in 
the  transportation  of  passengers  or  property 
shall  give  public  notice  of  the  regular  time 
of  starting  and  running  its  cars,  and  shall 
furnish  sufficient  accomodations  for  the 
transportation  of  all  such  passengers*  baggage, 
mails  and  express  freight  as  shall*  within 
a reasonable  time  previeus  thereto*  be  offered 
for  transportation  at  the  place  of  starting* 
at  the  junctions  of  other  railroads  and  at 
the  several  stopping  places*  -«•  *•  * * * t 

■ !very  railroad  corporation  or  company  which  shall 
fail,  neglect  or  refuse  to  comply  with  any  or 
either  one  of  the  provisions  of  this  section  from 
and  after  the  first  day  of  July  1385*  shall  for 
each  day  said  corporation  or  railroad  refuses* 
neglects  or  fails  to  comply  therewith  after  said 
day,  forfeit  and  pay  a sum  of  twenty-five 
dollars,  which  may  be  recovered  in  the  name 
of  the  stateof  Missouri  to  the  use  of  the 
school  fund  of  the  eounty  wherein  said  crossing 
is  situate j x 

Tills  section  Indicates  that  primarily  the  duty  of  the  railroads 
such  as  the  Terminal  Railroad  Association  is  to  keep  and  maintain 
facilities  sufficient  for  the  handling  of  the  traffic  of  all 
kinds  which  includes  express  freight*  If  such  a duty  necessi- 
tates the  errection  and  maintenance  of  a building*  then  the 
railroads  must  do  so* 

From  an  examination  of  cases  from  different  states  in 
which  questions  similar  to  the  one  here  involved  were  considered, 
it  seems  t lafc  there  has  been  no  set  rule  whereby  the  question 
could  be  answered.  In  the  case  of  Milwaukee  ik.  St*  P * R*  Go* 
v.i  Milwaukee,  34  V*is*  271,  it  was  held  that  a freight  depot  or 
warehouse  was  not  subject  to  local  taxation  under  the  Wisconsin 
statute  since  it  wa»  "necessarily  used  In  operating"  the 
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railroad.  In  that  case  the  court  stated: 

"It  is  of  no  importance  that  they  were  to 
some  extent,  in  charge  of  the  agents  of  the 
propeller  lines,  'who  stored  in  them  some 
goods  received  from  propellers  and  consigned 
to  parties  in  Milwaukee,  and  in  soihe  cases 
collected  storage  charges  thereon.  Not- 
withstanding these  facts,  the  structures 
were  used  principally  for  a purpose  necess- 
ary to  the  operation  of  the  railroad.  We 
have  seen  that  in  such  case  it  is  quite  im- 
material that  the  structures  were  also  used 
exceptionally,  for  other  and  private  purposes." 

In  the  case  of  Hej  Long  Dock  Co.,  75  N«  J.  L.  325,  it  was  held* 

"Where  a ferry  building  used  by  a railroad 
company  In  transferring  Its  passengers  be- 
tween its  trains  and  Ita  ferry  was  used  by 
persons  who  were  not  passengers  on  its  trains 
but  who  desired  to  use  the  ferry,  and  where, 
during  an  average  month.  1,000,500  railroad 
passengers  passed  through  the  ferries,  as 
against  295,000  local  passengers,  "©nd  72,000 
trucks,  42,000  of  which  were  connected  with 
bailroad  business  and  30,000  were  of  local 
character,  passed  over  the  ferries,  it  was 
held  that  the  main  and  principal  use  of  the 
property  was  in  connection  With  the  railroad 
traffic,  and  hence'  that  it  was  not  locally 
taxabl e . " 

It  is  difficult  to  determine  what  the  courts  would  hold 
in  respect  to  the  question  of  whether  or  not  this  property  is 
taxable  by  the  State  Tax  Commission.  This  question  might  be 
determined  by. the  fact  that  the  State  Board  and  the  City  of  St. 
Louis  had,  up  until  very  recent  years,  considered  It  as  dis- 
tributable property. 

In  view  of  the  provisions  of  said  section,  5174  supra, 
and  the  different  definitions  of  the  word  "depot" , anc^the  use 
to  which  depots  are  generally  put,  we  think  It^viraulc^be  strain- 
ing the  definition  of  the  word  "depot"  to  include  a building 
sucfy  as  the  Railway  Express  Building,  which  Is  used  for 
handling  freight  express. 
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CONCLUSION 


Prom  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  Railway  Express  Building,  owned  by  the  Terminal 
Railway  Association  of  St.  Louis,  Missouri,  should  be  assessed 
as  distributable  property  by  the  State  Tax  Commission. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


VAtahi  C.  T1IURLO 
(Acting)  Attorney  General 
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TAXATION  AND  REVENUE:  (l)  Rights  of  a holder  of  a certi- 
ficate of  purchase  issued  by  the 
treasurer  of  a city  of  the  first 
class . 

(2)  When  county  court  may  redeem 
lands  from  such  sale. 
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Honorable  John  V h Mitchell 
Ass*t  Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Hr.  Mitchell: 

Tliis  is  in  reply  to  your  letter  of  October  14, 
1941,  requesting  an  official  opinion  of  this  Department 
based  upon  the  following  letter: 

,!I  should  like  your  opinion  as  to  the  fol- 
lowing matter: 

"If  property  covered  by  a School  Fund  Mort- 
gage is  sold  by  the  city  of  St,  Joseph  for  de- 
linquent taxes  and  thereafter  the  School  Fund 
Mortgage  is  foreclosed  and  the  property  bid  in 
by  the  county,  does  the  holder  of  the  tax  sale 
certificate  Issued  by  the  city  of  St.  Joseph 
have  an  enforcible  lion  against  the  property; 
and  is  the  county  legally  justified  in  redeem- 
ing the  property  from  the  tax  sale?” 

, > 

We  presume,  from  the  context  of  your  letter, 
that  the  two  year  period  of  redemption  has  not  expired 
since  the  sale  by  the  city.  Also  that  the. county  court 
purchased  the  property  at  foreclosure  for  the  use  and 
benefit  of  the  Capitol  School  fund,,  under  the  provisions 
of  Section  103G9  Revised  Statutes  of  1939. 

Section  6328,  Revised  Statutes  of  Missouri , 1959, 
relating  to  tho  lien  on  real  estate  for  taxes  due  a city 
of  the  first  class  is  in  part  as  follows: 
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"On  tlie  first  day  of  September  in  each 
year  the  unpaid  taxes  shall  become  1 delinquent , 
and  shall  bear  interest  from  that  date  at  the 
rate  of  twelve  per  centum  per  annum,  and  taxes 
upon  real  property  are  hereby  made  a perpetual 
lien  thereon  against  all  persons.  The  city 
treasurer  is  hereby  authorized  and  directed  to 
collect  the  delinquent  taxes  by  the  sale  of  the 
real  property  upon  which  the  taxes  are  levied. 

The  city  treasurer  shall  continue  to  receive 
taxes  after  they  become  delinquent  until  col- 
lected by  distress  or  sale,” 

Under  the  provisions  of 'Article  2,  Chapter  38, 
Revised  Statutes  of  Missouri,  1939,  cities  of  the  first 
class  have  a complete  scheme  of  procedure  in  the  collec- 
tion of  delinquent  taxes  on  real  estate,  which  was  unaf- 
fected by  the  enactment  of  Senate  Bill  94,  Laws  of  Mis- 
souri, 1933,  commonly  known  as  the  Jones -Hunger  Law* 

a 

Redemption  sections,  under  the  statutory  scheme 
relating  to  cities  of  the  first  class,  are  Sections  6342 
and  6347,  which  are  as  follows: 

"Section  6342.  Real  property  sold  under 
provisions  of  this*  article , or  any  interest 
in  such  real  property,  may  be  redeemed  by  the 
owner,  his  agent  or  attorney  at  any  time  within 
two  years  from  the  first  day  on  which  such  real 
property  was  advertised  for  sale,  or  at  any 
time  before  the  execution  and  delivery  of  the 
tax  deed  to  the  purchaser  at  the  tax  sale,  his 
heirs  or  assigns,  by  the  payment  to  the  city 
treasurer  of  the ' amount  for  which  such  real 
property  was  sold,  and  ten  per  centum  of  such 
amount  immediately  added  as  a penalty,  with 
twelve  per  cent  interest  per  annum  on  the  vfhole 
amount  thus  made  from  the  day  of  sale;  and  also 
the  amount  of  all  taxes,  state,  county  or  muni-  ' 
cipal,  general  or  special,  paid  by  the  purchaser, 
his  heirs  or '.assigns,  after  the  date  of  the  cer- 
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tificate  of  purchase,  and  a like  penalty  of 
ten  per  Centura  added  as  before  on  the  amount 
of  each  of  such  payments,  with  twelve  per 
cent  interest  per  annum  on  the  whole  of  such 
amount  or  amounts  from  the  day  or  days  of 
payment *” 

’’Section  6347.  Any  person  desiring  to 
redeem  any  real  property  bid  off  for  the  city 
for  delinquent  taxes  at  any  tax  sale  may  re- 
deem the  same  by  the  payment  to  the  city 
treasurer  of  all  taxes,  interests  and  costs 
rdue  thereon.  In  any  case  where  any  person 
shall  redeem  more  than  one-  parcel  of  real 
property  at  the  same  time,:  he  may  require  the 
city'  treasurer  to  include  the  same  in  one  cer- 
tificate of  redemption.” 

Section  6350  therein,  providing  for  a deed 'to 
be  made  if  the  property  is  not  redeemed  in  two  years, 
is  in  part  as  follows; 

KIf  any  real  property  sold  for  taxes  under 
the  provisions  of  this  article  shall  not.be  re- 
deemed within  two  years  from  the  first  day  on 
which  it  was  advertised  for  sale,  It  shall  be 
the  duty  of  the  city  treasurer,  on  presentation 
to  him  of  the  certificate  of  purchase,  to  exe- 
cute, in  the  name  of  the  city,  under  his  hand 
and  the  seal  of  the  city,  to  the  purchaser,  his 
heirs  and  assigns,  a deed  of  the  real  property 
described  in  such  certificate  of  purchase  re- 
maining unredeemed,  as  shown  by  such  certificate 
of  purchase,  and  shall  acknowledge  such  deed  and 
deliver  the  same  to  the  grantee,  which  deed 
shall  vest  in  the  grantee  an  absolute  estate, 
in  fee  simple,  in  the  real  property  described, 
therein,  free  from  any  and  all  encumbrance s' of 
whatsoever  kind  or  nature,  subject,  however, 
to  all  unpaid  taxes  which  are  a lien  thereon.” 

The  rights  of  a certificate  holder  and  redemp- 
tionor,  under  tne  summary  Jones— Munger  law,  was  determined 
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by  the  court  en  banc  in  the  case  of  the  .State  ex ■ rel; 

City  of  St.  Louis  v.  Baumann,  155  3.  ’7.  (Ed)  51,  34, 

in  the  following  language: 

"Vie  have  previously  passed  on  the  of- 
fice of, a certificate  of  purchase  and  held 
that  it  alone  did  not  pass  title  for  the  ob- 
vious reason  title  to  land  sold  for  taxes 
under  the  lav;  of  this  State  remains  in  the 
owner  during  the  period  or  redemption.  See  ' 
Donohoe  v.  Veal,  I 9 Mo.  351;  Kohle  v.  Hobson, 

El 5 Mo.  215 , 114  3.  \i.  952.  In  Hilton  v. 

Smith,  134  Mo.  499,  35  3.  '7,  464,  466,  35 
3,  \7.  1137  the  period  of  redemption  had  elapsed 
but  the  holder  of  the  certificate  of  purchase 
had  never  called  fo  a deed  and  in  interpret- 
ing the  statute  there  under  consideration  in 
order  to  determine  v/ho  was  included  within  the 
tern  owner,  we  held  that  only  a record  owner 
was  intended.  Ye  did  say  ’after  the  period 
allowed  for  redemption  has  expired,  as  was  the 
case  here,  the  holder  of  the  certificate  has 
a mere  naked  right  to  demand  and  receive  a deed 
from  the  collector.*  Granted  that  he  has  this 
right,  there  must  .be  some  interest  vested  in 
him  to  sustain  it.  * * 

"Under  the  act  we  are  considering,  a holder 
of  a certificate  of  purchase  is  qualified  to 
take  *&  deed  when  the  period  of  redemption  has 
run.  In  effect  the  act  vests  the  holder  of  a 
certificate  of  purchase  with  an  inchoate  or 
inceptive  interest  in  the  land  which  may  ripen 
into  such  an  estate  as  would  entitle  him  to 
a deed.  After  the  period  of  redemption  has 
passed  without 'the  owner  redeeming,  upon  pro- 
ducing his  certificate,  the  holder  is  such  on 
owner  s may  call  in  the  legal  title.  All  that 
is  necessary  for  him  to  accomplish  this  is  to 
pay  such  taxes  as  are  then  against  Ihe  land, 
iie  has  already  paid  the  purchase  price  as  his 
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certificate  of  purchase  evidences. 

i 

,,rfhe  right  to  call  in  the  legal  title 
ordinarily  presupposes  an  equitable  title 
in  the  person  who  may  exercise  the  right, 

* * * The  act  permits  the  application 
of  this  rule  in  this  ease.  Therefore,  the 
City  is  now  vested  with  the  equitable  title 
to  the  land  and  the  land  is  not  subject  to 
taxes.  " * * 

The  reasoning  of,  the  court  in  the  above  de- 
cision, based  upon  a summary  law.  for  the  enforcement  of 
delinquent  state  and  county  taxes  on  real  estate,  la 
applicable  to  the  summary  rrocodure  provided  for  cities 
of  the  first  class  under  the  statute. 

Under  the  above  statutory  provisions,  land  and 
lots  may  be  redeemed  within  two  years,  and  such  right 
could  be  exercised  by  the  county  court  *as  trustee  of  school 
funds  If  it  were  given  the;  right  and  power  of  redemption 
under  the  statute  creating  its  trusteeship  for  such  fund. 

Section  10589,  . a. vised  Statutes  of  Missouri, 

1939,  13  as  follows: 

"whenever  any  property  heretofore  or  here- 
after conveyed  in  a rust  or  mortgaged  to  secure 
the  payment  of  a loan  of  school  funds  shall  be 
ordered  to  be  sold  under  the  provisions  of  this 
chapter,  or  by  virtue  of  any  power  in  such  con- 
veyance in  trust  or  mortgage  contained,:  the 
county  court  having  the  care  and  management 
of  the  school  fund  or  funds  out  of  which  such 
loan  was  made  may,  in  its  discretion,  for  the 
protection  of  the  interest  of  the  schools,  be-  • 
come,  through  its  agent  thereto  duly  authorized, 
a bidder,  on  behalf  of  its  county,  at  the  3ale 
of  such  property  as  aforesaid,  and  may  pur-  ' 
chase,  take,  hold  and  manage  for  said  county, 
to  the  use  of  the  township  out  of  the  school 
fund  of  which  such  loan  was  made,  or  in  its 
own  nam  where  such  loan  has  been  made  out  of 
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the  general  school  funds , the  property  it  may 
acquire  at  such  sale  aforesaid.  Tile  county 
court  of  ©ny  county  holding  property  acquired 
as  aforesaid  may  appoint  on  agent  to  take  charge 
of,  rent  out  or  lease  or  otherwise  manage  the 
some,  under  the  direction  of  said  court;  but 
as  soon  ©s  practicable,  and  in  the  Judgment  of 
said  court  advantageous  to  the  school  or  schools 
interested  therein,  such  property  shall  be  re- 
sold in  such  manner  and  on  such  terms,  at  public 
or  private  sale,  as  said  court  may  deem  best 
for  the  interest  of  said  school  or  schools,  and 
the  money  realized  on  such  sale,  after 'the  pay- 
ment of  the  necessary  expenses  thereof,  shall 
become  part  of  the  school  fund  out  of  which  the 
original  loan  was  made," 


In  discussing  the  relation  or  the  county  court 
to  the  school  funds  and.  its  powers  and  duties  in  rela- 
tion thereto,  the  court  in  the  case  of  Jiay  County,  to  the 
use  of  the  Common  School  Fund  v,  Bentley  et  al.,  49  Mo. 

1.  c.  242,  said: 

"*  * * The  county  is  not  the  owner  of  the 
fund;  the  title  is  simply  vested  in  it  as 
trustee,  for  convenience,  to  carry  out  the 
policy  devised  by  the  law-making  power  for 
the  appropriation  and  distribution  of  the  fund.' 

In  the  care,  management  and  control  of  the  fund, 
the  Gounty  Court  acts  purely  in  an  adminis- 
trative capacity,  not  as  the  agent  of  the  county, 
but  in  the  perf ormance  of  a duty  specifically 
devolved  upon  it  by  the  lav;s  of  the  State.  There 
is  nothing  judicial  in  the  exercise  of  its  func- 
tions in  this  respect.  The  County  Court  does 
not  derive  its  powers  from  the  county,  and 
it  can  exercise  only  such  powers  as  the  Legisla- 
ture may  choose  to  invest  it  with.  Whatever 
jurisdiction  is  conferred  upon  it  is  wholly  ' 
statutory.  It  acts  directly' in ‘obedience  to  . 

Slate  law,  independently  of  the  county. 

Where  it  acts,  for  and  binds  the  county 
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it  exercises  its  authority  by  virtue  of  power 
derived,  from  the  State  .government,'  end  it  ob- 
tains authority  from  no  other  source.  * * 

In  Walker  v.  Lynn  County,  72  Mo.  GDO,  the  court 
held,  that  a contract  of  insurance  on  county  buildings, 
procured  by  an  agent,  verbally  appointed  by  the  county' 
court,  is  a valid  contract,  when  subsequently  ratified, 
adopted  and  approved  by  an  order  of  the  county  court  en- 
tered of  record. 

The  Supreme  Court  in  the  case  of  Morrow  v. 

Pike  County  189  Mo.  622,  recognized  the  right  of  the  county 
court  to  employ  counsel  to  aid  in  protecting  a public 
school  fund  in  the  following  excerpts 


"The  county  court  properly  placed  the  burden 
of  protecting  this  fund  upon  the  fund  itself 
and  this  arises  from  the  following  jjroposi- 
tionss  the  public  school  fund,  does  not  be- 
long to  the  county  in  a technical  sense.  It 
is  a trust  fund,  and  the  county  court  is 
merely  a trustee  to  carry  out  the  policy  de- 
fined by  the  lawmaking  power  in  relation  to  the 
fund  (Ray  County  to  use  vs.  Bentley,  49  Mo. 

1.  o.  242);  it  may' not  divert  the  general 
county  revenue  to  its  protection,  and,  on  the 
other  hand,  it  cunnot  apply  the  school  fund 
to  the  payment  of  ordinary  county  debts.  (Knox 
County  vs.  Hunolt,110  Mo.  1.  c.  75.)  But  it 
is  fundamental  that*  conceding  the  right  to 
make  the  contrast  in  question,  the  burden  of 
protecting  tht;  trust  fund  shall  fall  upon  the 
fund  itself  on  well-recognized  equitable 
principles.’1 

In  that  case  there  was  no  claim  that  there  was 
any  statute  which  expressly  gave  the  county  court  power 
to  employ  such  an  attorney  in  such  capacity  but  the  court 
held  that  the  county  court  had  implied  authority  to  order 
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such  expenditure  to  protect  the  funds  of  the  school  dis- 
trict and  further  held  that  the  payment  for  such  services 
must  be  made  from  the  school  funds. 

In  the  case  of  Township  Board  of  Education  v. 
Boyd,  58  Mo,  276,  the  county  court  was  trustee  for  the 
care  and  management  of  the  school  fund  of  the  township. 

It  instituted  certain  induction  proceedings  for  the  pro- 
tection of  the  fund  and  gave  an  induction  bond  signed 
by  J.  K.  Boyd  and  J.  B*  Johnson,  two  of  the  justices  of 
the  county  court.  Upon  dissolution  of  the  injuction  a 
judgment  was  issued  against  said  obligors,  one  of  whom, 
paid  the  same,  and  by  a court  order  he  was  reimbursed 
out  of  the  township  school  fund,  in  this  case  the  court 
said: 


"The  County  Court  was  a trustee  for  the  'care 
and  management'  of  the  school  fund  of  the  town- 
ship. In  this  capacity,  and  in  the  exercise— 
for  aught  that  appears  to  the  contrary— of  its 
soundest  judgment  and  discretion,  it  instituted 
certain  injunction  proceedings  for  the  protec- 
tion. of  the  fund.  The  lav;  required  personal 
security  for  the  purpose,  which  was  given.  A 
judgment  against  the  surety  following,  which 
judgment  he  was  bond  to  pay,  and  did  pay,  it 
would  be  strange  if  the  law  should  refuse  to 
indemnify  him  for  the  interest  which  his  surety- 
ship had  so  served  at  a sacrifice." 

There  being  no  statute  expressly  giving  the  county 
court,  as  trustee  for  such  school  money,  the  power  to  re- 
deem from  a tax  sale,  lands  end  lots  which  it  repossessed 
under  the  provisions  of  .Section  10389,  supra,  subsequent 
to  the  sale,  the  question  is,  whether  said  court  would 
have  such  implied  right  and  power  as  may  be  necessary  to 
carry  out  or  make  effectual  the  purposes  of  the  authority 
expressly  granted. 
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A trustee  always  has  the  implied  right  to  pro- 
tect the  corpus  of  the  property  or  funds  under  their 
control  and  in  such  oases  the  court  would  have  the  right 
to  take  necessary  steps  to  enjoin  the  stealing  of  timber 
from  valuable  wooded  land  belonging  to  a school  distriot 
and  not  rely  on  the  criminal  statutes  for  a remedy;  to 
employ  an  attorney  to  replevy  timber  wrongfully  taken 
from  such  premises  and  the  like. 

In 'the  case  of  Lincoln  County  v.  Magruder , 3 
Mo,  App.  314,  the  County  Court  brought  a suit  of  eject- 
ment for  the  possession  of  land  which  had  been  bid  in 
and  purchased  by  said  court,  for  the  use  of  the  townships 
whose  school  funds  were  secured  by  the  mortgage.  The 
court  held j 

”V,e  see  no  reason  why  the  County  of  Lincoln 
should  not  bring  ejectment  for  real  estate 
which  it  owns  and  holds  and  in  which  it  is 
entitled  to  possession.” 

In' the  case  of  Drainage  District  v.  Letlage  231 
Mo.  Ap  . 353,  366,  the  court  hold  that  a county  court  had 
no  implied  right  for  and  in  behalf  of  a drainage  district 
organized  under  such  eounty  court , to  redeem  lands  and 
lots  sold  at  a general  .state  and  county  tax  sale. 


The  rationale  of  such  decision  is  as  follows: 


"The  fact  that  in  1927  the  Legislature 
by  amendment  added  Section  10766,  conferring 
such  power  upon  circuit  court  districts  with- 
out granting  similar  power  to  county  court 
districts,  denies,  by  implication,  the  right 
of  county  court  districts  to  redeem  from  sale 
for  otate  and  county  taxes.  Especially  is  this 
true  since  prior  to  said  amendment  circuit,  ad 
county  court  drainage  districts  had  almost  iden- 
tical powers. 
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■ ujc.  1108,  Yol.  II,  Hevlsecl  ptctutes  Mis- 
souri 1929,  cited,  by  appellant,  reads  in  part 
as  follows:  ’ Drainage  or  levee  districts  here- 
tofore or  hereafter  incorporated  under  any  of 
the  drainage  or  levee  laws  of  this  State  where 
lands  are  offered  for  sale  for  their  own  taxes 
(italics  ours)  or  'assessments’ "due  thereon, 
shall  be  c nd  are  hereby  authorised  to  buy  such  ' 
lands  fat  not  to  exceed  the  amount  of  such  taxes, 
assessments , interest,  penalties  and  costs.1 

"It  also  further  provides,  among  other 
things,  for  the  sale  of  lands  so  purchased, 
but  nowhere  does  it  say  anything  whatever  about 
the  right  to  redeem  from  State  and  county  taxes. 

Since  this  section  confers  power  to  bid  at  a 
sale  f r the  district’s  own  taxes,  but  is  silent 
as  to  the  right  to  bid  at  a sole  for  -State  and 
county  taxes,  the  presumption  is  that  thc""Logi's- 
laturc  intended  bhat  the  district  "should  not 
have  the  power  to  bid  as  to  State • end  county 
taxes.  (Deitrich  v.  Jones  et  ul.,  56  S.  2d)  1059; 
Chilton  -v,.  Drainage  District  Mo.  8,  63  S.W.  (2d)  421.) 

"As  insisted  by  respondent,  the  maxim  ’Ex- 
press lo  uni us  c 3 1 excluslo  alt erf us , ’ is  ap- 
plicable* " ( Keane  v*  iitroctroan,  18  3.  y/,  (2d) 

896*)  Applying  the  maxim  to  the  facto  in  the 
case  before  us,  the  conclusion  follows  that  the 
grant  of  the  right  to  bid  at  sales  f cl  taxesddue 
Drainage  District  No*  23,  by  implication,  ex- 
cluded the  right  of  the  district  to  bid  .at  a 
sale  for  State  and  county  taxes,  or’  to  recTeem 
therefrom* r> 

The  quoted  decisions,  preceding  the  Drainage 
District  case,  clearly  construed  the  legislative  intent 
to  vest  in  the  county  courts  implied  rights,  with  refer- 
ence to  the  Capitol  School  fund,  although  it  seems  to 
restrict  such  implied  rights  to  the  protection  of  the  cor- 
pus of  the  property  or  funds  under  their  control. 
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Therefore,  the  maxim  oxpresalo  unius  est  exclu- 
sio  alter! us  is  certainly  inapplicable  to  the*,  right  of 
action  of  a county  court  in  using  its  soundest  judgment 
and  discretion  in  protecting  the  corpus  of  the  property 
or  funds  under  its  control  as  trustee  of  the  Capitol 
School  fund.  ? 


- COHOl UJICIT 

Therefore,  it  is  the  opinion  of  this  Department 
that  the  holder  of  a tax  certificate  of  purchase  issued  by 
the  city  treasurer  of  a city  of  the  first  class  - wherein 
the  City  of  3t.  Joseph  is  classified  - has  an  inchoate  or 
inceptive  interest  in  and  to  the  property  described  therein 
"which  may  ripen  into  such  an  estate  as  would  entitle  him 
to  a deed."  That  the  county  court,  in  the  exercise  of 
its  best  Judgment  and  discretion,  may,  within  the  redemp- 
tion period,  redeem  such  lands  for  and  in  behalf  of  the 
school  fund,  if  such  action  be  necessary  for  the  protec- 
tion of  the  corpus  of  the  property  or  funds  under  its 
control. 

Respectfully  submitted, 


APPROVED: 


3.  V.  MEDLIHG 

Assistant  Attorney  General 


vai-ir  c.  tiicrlg 

(Acting)  Attorney  General 


GVM/mc 


JUDGMENT : 

RECOGNIZANCE 
OR  BAIL  BOND: 


(1)  Statute  of  limitations  applies  for  the  reason  that 
net  proceeds  go  to  the  school  funds  in  the  county. 

(2)  The  three-year  lien  upon  the  real  estate  of  the  defen- 
dant, as  provided  in  Section  1270,  R.  S.  Mo.  1939,  iimnediat 
ly  attaches  upon  rendition  of  judgment. 

(3)  Such  judgments  may  be  revived  by  scire  facias  or  suit 
upon  the  judgment  as  in  other  civil  cases. 


October  30,  1941 


Honorable  J.  W.  Mitchell 
Assistant  Prosecuting  Attorney 
Buchanan  County 
St*  Joseph*  Missouri 


Dear  Sir: 


FILE. 


he  are  in  receipt  of  your  request  for  an  official 
opinion,  dated  August  26*  1941*  which  is  as  follows: 


"We  -$ould  appreciate  it  if  you  would 
let  ils  have  at  your  earliest  convenience 
your  opinion  as  to  whether  or  not  the 
lien  of  a judgment  forfeiting  a bail 
bond  in  a criminal  case  expires  at  the 
end  of  throe  years,  as  in  the  case  of 
ordinary  civil  judgments  j. 

"After  further  search*  we  have  been 
unable  to  find  any  authorities  on  this 
question*  except  the  one  cited  In  our 
letter  files,  July  31." 


From  a reading  of  the  request*  we  assume  that  Article 
VIII*  Chapter  30,  E*  S*  Mo*  1939*  has  been  complied  with 
and  a final  judgment  has  been  duly  taken  on  the  bail  bond 
referred  to  In  your  request*  and  we  proceed  with  this 
opinion  on  that  assumption* 

It  may  be  contended  that  the  general  rule  is  that 
statutes  of  limitations  do  not  operate  against  the  sovereign 
or  the  government,  whether  state  or  federal*  In  answer  to 
this  contention*  we  call  attention  to  the  case  of  Payette 
v*  Marshall  County*  180  Iowa  660,  in  which  the  State  of 
Iowa  attempted  to  collect  a judgment  for  fine  and  costs 
on  a judgment  wherein  the  defendant  was  convicted  for 
maintaining  a liquor  nuisance*  The  court,  in  disposing 
of  this  contention,  had  this  to  say,  1*  c*  663: 
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"It  is  true  that  the  judgments  were 
entered  in  actions  prosecuted  in  the 
name  of  . the  State  of  Iowa,  but  a judg- 
ment in  a case  of  that  nature  and  the 
money  collected  thereon  do  not  belong 
to  the  state,  but  to  the  county  for 
the  use  of  its  temporary  school  fund. 

The  state's  interest,  if  any,  is  merely 
nominal,  and  it  is  settled  in  this  juris- 
diction that,  where  the  state  stands  in 
a merely  representative  capacity  and 
not  in  the  exercise  of  its  sovereignty, 
its  exemption  from  the  statute  of  limi- 
tations is  not  effectual.  * •*  " 


Turning  to  the  Missouri  decisions  which  throw  light 
upon  the  Missouri  courts'  disposition  on  the  above  conten 
tion,  we  cite  the  case  of  Gross  v.  Atchison  County,  320 
Mo.  332,  wherein  the  court  stated  as  follows,  1.  c.  339, 
340: 


"If  an  action  had  been  rendered  neces- 
sary to  enforce  the  payment  of  the  surety’s 
liability  it  would  not  have  partaken  of 
the  nature  of  a criminal  proceeding, 
although  having  its  origin  in  a prosecu- 
tion for  a crime.  It  would  simply  have 
been  an  action  by  the  State  on  a forfeited 
recognizance  which  did  not  involve  the 
guilt.  Innocence,  conviction  or  acquittal 
of  any  person.  It  would,  in  short,  have 
been  a suit  to  enforce  the  surety's  con- 
tract with  the  State,  executed  by  the 
former  when  the  recognizance  was  entered 
into.  Possessing  this  characteristic  Its 
determination  must  rest  largely  upon  the 
principles  of  the  law  applicable  to  suits 
on  contracts,  rather  than  the  laws  In 
regard  to  criminal  prosecutions.  * * * " 
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"The  Constitution  (Sec.  8,  Art.  XI) 
prescribes  that  the  'clear  proceeds 
of  all  penalties  and  forfeitures 
. . . shall  belong  to  and  be  securely 
invested  and  sacredly  preserved  in  the 
several  counties  as  a public  school 
fund.'  The  'several  counties'  referred 
to  must,  in  reason,  mean  the  counties 
in  which  the  proceedings  were  had  out 
of  which  the  funds  originated.  While 
suits  for  the  recovery  of  penalties 
and  forfeitures  ere  required  to  be- 
brought  by  the  State  because  the  obli- 
gation is  made  to  the  State,  the  amounts 
recovered  belong  to  the  counties,  and 
it  would  involve  an  unnecessary  formality 
upon  their  recovery  to  require  them  to 
be  paid  into  the  State  Treasury  and  sub- 
sequently apportioned  to  the  counties . 


* it  it  it 
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"Especially  is  this  true  where,  as  we 
have  shown ; whatever  proceeding  Is  had 
or  action  taken  In  the  forfeiture  of 
the  recognizance  at  bar*  Is  purely  civil 
In  Its  nature." 


It  will  be  noted  from  reading  this  case  that  our 
courts  have  held  that  In  suits  brought  upon  recognizance 
or  bail  bonds,  the  determination  must  rest  largely  upon 
the  principles  of  the  lav/  applicable  to  suits  on  contracts 
rather  than  the  laws  In  regard  to  criminal  prosecutions, 
and  the  constitutional  provision  In  Missouri  obtains  as 
pointed  out  in  the  Iowa  case,  supra,  that  the  proceeds  of 
all  penalties  and  forfeitures  must  go  to  the  school  fund. 
It  is  further  pointed  out  by  our  courts  that  proceedings 
on  forfeitures  are  purely  of  a civil  nature* 

• It  will  be  observed  from  a reading  of  the  case  of 
Emery  v.  Holt  County , 132  3.  W.  (2d)  970,  that  the  common 
law  maxim  "nullthn  terapus  occurrlt  regi"  did  not  apply  to 
political  subdivisions  of  the  state,  and  applied  only  to 
the  state.  Judge  uantt.  In  the  Emery  case,  supra,  has 
this  to  say  in  interpreting  the  effect  of  this  maxim  in 
Missouri,  1.  c,  971s 


Hon . J .Vi 
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"Under  the  common  lav;  the  maxim 
’Nullum,  tempus  occurrit  regi*  did 
not  apply  to  political  subdivisions 
of  the  state.  It  applied  only  to  the 
state*  (Cases  cited)  In  Callaway 
County  v.  Holley,  31  Mo.  393,  397,  we 
ruled  as  follows : 

"’Here  then  was  a lot  whose  legal 
title  was  vested  in  Callaway  eounty, 
in  trust  for  the  Inhabitants  of  the 
town  of  Fulton.  Callaway  county  was 
as  competent  twenty  years  ago  to  bring 
an  action  as  It  was  at  the  time  of  the 
institution  of  this  suit.  In  fact  It 
is  nothing  more  than  a body  politic, 
acting  as  trustee  for  the  inhabitants 
of  the  town  of  Fulton.  It  Is  subject 
to  the  statute  of  limitations,  as  was 
held  In  the  case  of  the  County  of  Gt. 
Charles  v.  Powell,  22  Mo.  525  (66  Am. 

Dec.  637).  Property  held  by  individuals 
or  bodies  politic  in  trust  ±s  as  much 
subject  to  the  statute  of  limitations 
as  that  owned  by  individuals.’  (Cases 
cited) 

"Defendants  cite  State  v.  Fleming,  19 
Mo.  607.  That  was  an  action  by  the 
state  to  recover  school  lands.  \'ie 
ruled  that  the  maxim  ’Nullum  tempus 
occurrit  regi'  applied  and  that  the 
statute  of  limitations  did  not  apply 
to  the  state.  We  did  not  rule  that  the 
maxim  applied  to  political  subdivisions 
of  the  state. 

"Furthermore,  at  an  early  date  the  maxim 
'Nullum  tempus  occurrit  regi’  was  abolish- 
ed in  this  state*  Sec,  10,  Art.  II,  p. 

75,  Laws  of  Mo.  1B48-49.  It  Is  now  Sec. 
B88,  R.  S*  1929,  Mo.  St.  Arm.,  Sec.  888, 
p.  1171,  vdxich  follows: 

"'The  lsi|iil  tat  ions  prescribed  in  articles 
8 and  9 of  this  chapter  shall  apply  to 
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actions  brought  in  the  name  of  this  state, 
or  for  its  benefit,  in  the  same  manner 
as  to  actions  by  private  parties.’ 

’'In  btate  ex  inf.  Attorney  General  v. 
Arkansas  Lumber  Co,,  260  Mo.  212,  285, 

169  S.  Vi!.  145,  168,  we  ruled  ’that  this 
section  makee  applicable  to  the  state 
every  general  limitation  in  our  law. ’ 

"Defendants  argue  that  it  should  be 
against  public  policy  to  permit  school 
funds  to  be  lost  by  negligence  or  mis- 
feasance of  officers. 

"The  legislative  enactments  of  this  state 
and  the  decisions  of  the  courts  constru- 
ing the  same  determine  the  public  policy 
of  the  state.  In  this  situation  the  argu- 
ment here  made  as  to  public  policy  should 
be  addressed  to  the  legislature. 

a 

"The  cases  from  other  jurisdictions  cited 
by  defendants  are  ruled  under  the  statu- 
tory and  constitutional  provisions  of 
those  states.  For  that  reason  they  should 
not  be  followed  in  determining  the  ques- 
tion under  donsideratlon.  We  think  the 
limitations  provided  in  Sec.  865  apply 
to  a county  school  fund  mortgage.  The 
judgment  should  be  affirmed. 

"It  Is  so  ordered." 


It  v/ ill  be  noted  from  this  case  that  maxim  does  not 
apply  in  Missouri  to  actions  brought  in  the  name  of  the 
state  for  the  use  and  benefit  of  political  subdivisions. 

We  must  therefore  conclude  that  the  statute  of  limi 
tations  would  apply  in  actions  brought  upon  recognizance 
or  bail  bonds  in  Missouri. 


J,  L,  Mitchell 
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How,  passing  to  the  effect  of  the  three-year  statute 
of  limitations  upon  a judgment  or  a bail  bond  or  recogni- 
zance, we  call  attention  to  the  following  sections  of 
the  Revised  Statutes  of  Missouri,  1939,  which  we  set  out 
in  full  and  which  we  think  are  applicable  upon  this 
contention. 


"Sec.  1236.  Judgment  defined.  — 

A judgment  is  the  final  determination 
of  the  right  of  the  parties  in  the 
action. M 

"Sec.  1269.  Lien  of  judgment  in 
court  of  record.  — Judgments  and  de- 
crees rendered  by  the  supreme  court, 
by  any  United  States  district  or  cir- 
cuit court  helcf  within  this  state,  by 
the  Kansas  City  court  of  appeals,  the 
St.  Louis  court  of  appeals,  the  Spring- 
field  court  of  appeals,  and  by  any 
court  of  record,  shall  be  lhens  on  the 
real  estate  of  the  person  against  whom 
they  are  rendered,  situate  in  the  county 
for  which  or  in  which  the  court  is  held." 

"fee.  1270.  The  commencement,  extent 
and  duration'  of  lien.  — The  lien  of 
a judgment  or  decree  shall  extend  as 
well  to  the  real  estate  acquired  after 
the  rendition  thereof,  as  to  that  which 
was  owned  when  the  judgment  or  decree 
was  rendered.  Luch  liens  shall  coramence 
on  the  day  of  the  rendition  of  the  judg- 
ment, and  shall  continue  for  three  years, 
subject  to  be  revived  as  hereinafter  pro- 
vided; but  when  two  or  more  judgments 
or  decrees  are  rendered  at  the  same  term, 
as  between  the  parties  entitled  to  such 
judgments  or  decrees,  the  lien  shall 
commence  on  the  last  day  of  the  term 
at  which  they  are  rendered." 

"Lee.  1271.  Lcire  facias  to  revive,  may 
issue,  when.  — The  plaintiff  or  his 
legal  representative  may,  at  any  time 
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within  ten  years,  sue  out  a scire 
facias  to  revive  a judgment  and  lien; 
but  after  the  expiration  of  ten  years 
from  the  rendition  of  the  judgment, 
no  scire  facias  shall  issue.” 

"Sec.  1277.  Judgment  of  revival, 
when.  — If  upon  the  service  of  the 
scire  facias  or  publication  as  afore- 
said,  the  defendant,  or  any  of  his 
creditors,  do  not  appear  and  show 
cause  against  reviving  the  judgment 
or  decree,  the  same  shall  be  revived, 
and  the  lien  continued  for  another 
period  of  three  years;  and  so  on,  from 
time  to  time,  as  often  as  may  be  neces- 
sary.” 


In  the  case  of  Vitale  v.  Duerbeck,  92  S.  ft'.  (2d)  691 
1?  c.  696,  the  court  had  this  to  say: 


”A  judgment  is  a debt,  a property 
right  which  goes,  upon  the  owner's 
death,  to  his  personal  representative, 
regardless  of  what  may  have  been  the 
cause  of  action  upon  which  it  was  ob- 
tained. (Cases  cited)  It  has  been 
well  stated  that,  'after  the  giving 
of  the  judgment,  the  controversy  Is 
over  the  judgment,  and  not  over  the 
original  wrong.'  Powden  v.  Pacific 
Coast  S.  S.  Co.,  149  Cal,  151,  36  P. 
178,  179." 


In  this  case  It  will  be  noted  that  the  court  emphatl 
ally  held  that  after  the  giving  of  the  judgment,  the  con- 
troversy is  over  the  judgment  and  not  over  the  original 
wrong.  Therefore,  everything  is  merged  In  the  judgment. 
Of  course,  the  judgment  can  only  be  obtained  after  a 
hearing  is  had  in  a court  of  record  wherein  the  rights 
of  the  parties  are  fully  adjudicated. 
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In  the  case  of  State  ex  rel.  National  Lead  Co • v. 
Smith  134  S.  W.  (2d)  1061,  the  court  said,  1,  c.  1069: 


"And,  a judgment  can  be  lawfully  render- 
ed only  after  hearing  and  trial.  All 
judicial  proceedings  without  such  hear- 
ings are  invalid  and  without  biding 
force  and  effect.  Lx  parte  Irwin,  320 
Mo.  20,  6 S.  VJ.  2d  597,  600." 


Having  determined  that  the  statute  of  limitations 
does  operate  upon  judgments  obtained  on  recognizance  and 
ball  bonds,  we  now  turn  to  the  application  of  Sections 
1269,  1270,  1271  and  1277,  supra. 

We  find  that  the  court  said  in  the  case  of  State  v. 
Murmann,  124  Mo.  502,  1.  c.  507: 


"But  recognizances  are  a part  of  the 
proceedings  in  the  exercise  of  a crimi- 
nal jurisdiction  and  it  is  a fundamental 
rule  of  law  that  where  jurisdiction  of 
the  main  question  attaches,  every  Inci- 
dent necessary  to  enforce  that  jurisdic- 
tion follows'  as  a matter  of  law*  A 
recognizance  is  a matter  of  record  and 
the  scire  facias  Is  the  process  for 
carrying  it  into  execution.  And  while 
it  - is  sometimes  denominated  a suit,  it 
is  only  so  to  the  extent  that  the  de- 
fendant may  plead  to  it.  It  is  .judicial 
rather  than  original  in  its  nature,  for 
when  final  judgment  is  rendered  the  whole 
record  is  considered  as  one. 

"A  scire  facias  upon  a recognizance  in  a 
criminal  prosecution  Is  not  a civil  pro- 
ceeding, so  as  to  entitle  a party  to 
remove  such  a cause  to  a federal  court 
under  the  judiciary  act  and  the  consti- 
tution of  the  United  States.  Respubllca 
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v.  Cobbet , 3 Dallas  (Penn. ) 467.  The 
universal  rule  at  common  lav;  was  that 
recognizances  must  be  prosecuted  in 
the  courts  in  which  they  were  taken. 

The  cognizors  by  entering  into  a recog- 
nizance submitted  themselves  to  the 
jurisdiction  of  the  eourt,  and  a for- 
feiture was  a conditional  judgment.” 


In  the  case  of  City  of  St.  Louis  v.  hall,  124  S.  W. 
(2d)  616,  the  court  had  this  to  say,-  1.  c.  618: 


,r0f  course  it  is  the  judgment  itself, 
and  not  the  execution  (as  in  the  case 
of  an  execution  to  be  levied  upon  per- 
sonal property),  that  constitutes  the 
lien  upon  real  estate.” 


In  the  case  of  State  v.  Streutker*,  288  Mo.  156,  the 
court  said,  1.  c.  158: 


"The  reason  why  this  court  has  assumed 
jurisdiction  of  proceedings  by  acire 
facias  to  forfeit  bail  bonds  and  re'cog- 
nizances  where  the  amount  is  less  than 
seven  thousand  five  hundred  dollars,  is 
stated  in  the  case  of  State  v.  lloeffner, 
137  Mo.  612,  1.  c.  614-615,  v;here  the 
court  said; 

” Tf  the  charge  was  a felony  then  the  pro- 
ceedings in  that  case  would  be  a continue' 
tion  of  the  prosecution  for  felony,  and 
this  court  would  have  jurisdiction  to 
make  effective,  that  charge,  on  the  fami- 
liar principle  of  law  that  where  juris- 
diction of  the  main  question  attaches, 
every  incident  necessary  to  make  that 
jurisdiction  effectual  follows  as  a 
matter  of  law.* 
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"In’  the  case  of  State  v.  hpstein,  186 
Mo,  89,  Judge  Gantt  expressed  it  in 
this  way,  1.  c,  98: 

"’As  an  appeal  upon  the  main  charge  of 
felony  must  be  heard  in  this  court,  so 
also  must  the  auxiliary  proceeding  there- 
on be  heard  in  this  court  on  appeal.’ 

"The  above  cited  cases  were  approved  in. 
the  late  case  of  State  v.  v.ilson,  265 
Mo,  1.  e,  10.  It  will  be  noticed  that 
the  reasons  given  by  this  court  for  re- 
taining jurisdiction  of  such  cases  is 
because  it  is  auxiliary  to  a felony  of 
which  It  had  jurisdiction,  not  because 
the  case  in  itself  confers  jurisdiction. 
The  court  which  has  jurisdiction  of  the  . 
felony  case  must  retain  authority  to  en- 
force any  judgment  which  is  rendered  in 
that  felony  case* 

"The  judgment  fixes  ' no  punishment  end 
requires  no  appearance  of  the  judgment 
defendant.  In  form  it  is  a money  judg- 
ment for  which  execution  may  Issue,  not 
against  the  person  of  the  defendant  but 
against  his .property . In  effect  and  form 
it  is  a civil  case." 


From  a reading  of  the  cases,  supra,  we  must  conclude 
that  a judgment  obtained  upon  a recognizance  or  bail  bond 
is  a money  judgment  fer  which  execution  may  issue,  not 
against  the  person  but  against  his  property.  In  effect 
and  form,  it  Is  a civil  ease.  Therefore,  upon  obtaining 
the  judgment,  a lien  would  Immediately  attach  to  the 
real  estate  owned  by  the  defendant,  as  is  provided  In 
Section  1270,  supra,  which  lien  would  be  effective  for 
a period  of  three  years,  as  is  provided  for  In  said 
section,  and  the  judgment  would  be  good  for  a period  of 
ten  years,  (See  Section  1038,  R,  S.  Mo.  1939,  which 
section  we  do  not  include  for  the  sake  of  brevity.) 
However,  such  judgment  would  be  subject  to  revival  either 
through  scire  facias  or  a direct  suit  upon  the  judgment. 
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In  the  case  of  Excelsior  Steel  Furnace  Co,  v.  Smith, 
17  S.  vv.  (2d)  378,  the  court  had  this  to  say,  1.  c.  379, 
380: 


"defendants  are  mistaken  in  supposing 
that  the  only  way  in  which  a judgment 
may  be  saved  from  the  destructive  effect 
of'  the  statutes  of  limitations  is  by 
revival  on  scire  facias. 


"In  the  cases  of  Houck  v.  Swartz,  JParry 
v,  Vialser,  and  V.ood  v.  dewberry,  it  v;e s 
stated  that  there  was  good  reason  why 
the  second  action  should  be  maintained, 
thus  intimating  that  the  limitation 
exists  in  Missouri.  Whether  the  limi- 
tation exists  or  not,  it  certainly  is 
a good  excuse  for  maintaining  the 
second  action  that  the  former  judgment 
Is  about  to  become  barred  by  the  statute 
of  limitations.  In  this  case  the  action 
was  instituted  on  May  22,  1928,  and  the 
judgment  would  have  been  barred  on  May 
31st  of  the  .same  year." 


He  also  call  attention  to  the  case  of  Goddard  to 
use  v,  Delaney,  181  Mo.  569,  wherein  the  court  stated, 
1.  c.  575,  577,  578: 


"Thus  the  writ  as  affecting  personal  judg- 
ments accomplishes  under  our  statute  two 
objects,  the  revival  of  tile  judgment  and 
the  continuation  of  the  lien,  and  it  is 
of  proceedings  under  that  writ,  prosecuted 
with  those  two  purposes,  that  our  statute 
says  the  judgment  ’shall  be  revived,  and 
the  lien  continued  for  another  three  years; 
and  so  on,  from  time  to  time,  as  often  as 


Hon.  J.  Hi.  Mitchell 


-12- 


October  30,  1941 


may  be  necessary.’  The  natural  meaning 
of  that  language  is  that  the  process  may 
be  repeated  as  often  as  may  be  necessary 
to  keep  the  judgment  alive  and  the  lien 
in  force.  The  words  ’continued  for  another 
period  of  three  years’  refer  to  the  lien 
only,  not  to  the  judgment.  The  life  of 
the  judgment  is  ten  years,  the  life  of 
the  lien  three  years;  the  judgment  is 
revived,  the  lien  continued.  Therefore, 
when  the  statute  says  the  judgment  is 
revived  and  the  lien  continued  it  means 
that  a new  life  of  ten  years  is  given  to 
the  one  and  of  three  years  to  the  other, 
and  the  words  ’and  so  on  from  time. to  time 
as  often  as  may  be  necessary’  apply  as 
well  to  one  as  to  the  other. 


"Vie  hold,  therefore,  that  a scire  facias 
may  issue  to  revive  a judgment  at  any  time 
within  ten  years  from  the  date  of  its  ren- 
dition or  that  of  its  last  revival. 


"The  suing  out  of  the  writ  of  scire  facias 
is  not  considered  in  all  jurisdictions  in 
the  same  light.  In  18  bncy.  PI,  and  Pr., 
1059,  it  is  said:  'Vdiile  a scire  facias 
has  been  called  an  action  for  some  purposes, 
and  by  some  decisions  has  been  apparently 
treated  as  a new  action,  even  where  its 
object  is  the  revival  of  a judgment,  the 
better  opinion,  and  that  supported  by  the 
weight  of  authority,  is  to  the  effect  that 
a proceeding  by  scire  facias  to  revive  a 
judgment  is  not  ari  original  proceeding, 
but  a mere  continuance  of  the  former  suit. 

It  is  merely  a supplementary  remedy  to  aid 
in  the  recovery  of  the  debt  evidenced  by 
the  original  judgment,  and  upon  such  pro- 
ceeding the  merits  of  the  original  judg- 
ment can  not  be  inquired  into,  and  a judg- 
ment rendered  in  such  a proceeding  is  not 
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a new  one  for  the  debt  and  damages  but 
merely  an  order  that  execution  shall 
issue.  It  may  be  said,  however,  that 
in  all  cases  it  is  in  the  nature  of  an 
action,  in  that  the  defendant  may  plead 
thereto. 1 " 


CONCLUSION 


he  are  of  the  opinion  that  the  state’s  interest, 
if  any,  is  merely  nominal,  and  said  state  acts  merely 
in  a representative  capacity  and  not  in  the  exercise 
of  its  sovereignty  in  a judgment  procured  on  a recog- 
nizance or  bail  bond.  Therefore,  a statute  of  limitations 
may  be  effectual.  Vie  are  also  of  the  opinion  that  the 
three-year  lien  immediately  attaches  to  the  real  estate 
upon  the  rendition  of  the  judgment,  as  provided  in  Section 
1270,  R.  S'.  Mo.  1939,  and  that  such  judgment  can  be  revived 
through  scire  facias  or  a suit  upon  the  judgment. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED i 


VANE  C.  THURLO 

(Acting)  Attorney  General 


BRC:VC 


TAXAT  1 ON  * 

INTER-STATE  BUS  AND  TRUCK  LINES:  The  State  Board  of  Equalization 
does  not  have  jurisdiction  to  assess  Inter-State  Bus  and  Truck 
Lines  Because  the  statute  authorizing  same  has  "been  repealed. 


November  5,  1941 


Mr*  Jesse  W.  Mitchell,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Mr.  Mitchell: 

This  is  In  reply  to  your  request  made  pursuant  to 
our  telephone  conversation  and  the  letter  of  the  Hon. 

William  L.  Igoe  to  the  State  Tax  Commission  dated  October 
31,  1941,  regarding  the  assessment  of  taxes,  on  inter- 
state bus  and  truck  lines*  It  is  my  understanding  that 
this  matter  is  now  before  the  State  board  of  Equalization 
for  assessment  of  inter-state  bus  and  truck  lines  and  the 
question  has  now  been  raised  as  to  whether  or  not  the 
State  Board  has  jurisdiction. 

The  law  authorizing  the  taxing  of  Inter-state  bus 
and  truck  lines  was  repealed  by  the  General  Assembly  In 
1941,  Laws  of  Mo.  1941,  page  694.  It  did  not  have  an 
emergency  clause,  therefore,  did  not  go  into  effect  until 
ninety  days  after  the  adjournment  of  the  General  Assembly. 
The  rule  as  to  the  effect  of  a repeal  of  a statute  Is 
stated  In  State  ex  rel.  v.  Hackman,  272  Mo.  600,  607  as 
follows: 

* v 

"I.  As  a general  rule,  a statute  ex- 
pressly repealed  is  thereby  abrogated 
and  all  proceedings  cortimeneed  thereunder 
which  have  not  been  consummated  are 
rendered  nugatory  unless  the  repealing 
act  is  modified  by  a saving  clause.  * 

# -ii-  n 

There  was  no  saving  clause  to  the  repealed  section  of  1941. 

The  inter-state  bus  and  truck  lines  are  to  be 
assessed  as  railroads.  The  assessment  of  property  ov/ned  by 
these  carriers  on  June  1,  has  not  yet  been  completed.  Under 
Article  14,  page  74,  R.  S.  Mo.  1939,  this  assessment,  if  the 
property  can  be  assessed,  would  be  before  the  State  Board  of 
Equalization  for  consideration.  The  rule  as  to  the  effect 
of  the  repeal  of  a statute  Is  also  stated  in  59  C.  J.  1135, 
Section '122  as  follows: 
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"The  general  rule  against  the  retro- 
spective construction  of  statutes 
does  not  apply  to  repealing  acts,  and, 
in  the  absence  of  a saving  clause  or 
other  clear  expression  of  Intention, 
the  repeal  of  a statute  has  the 
effect,  except  as  to  transactions 
passed  and  closed,  of  blotting  it  out 
as  completely  as  if  it  had  never  ex- 
isted, and  putting  and  end  to  all  pro- 
ceedings under  it.  * * # 

In  Ann.  cases,  1912,  B,  page  1148,  1.  c.  1151,  the 
case  of  Merchants  Insurance  Company  v.  Ritchie,  5 Wall  541, 
18  U.  S.  (L.  ed. ) 540,  the  following  statement  is  made: 

"it  is  declared  that  while  jurisdiction 
depends  wholly  on  a statute,  suits 
brought  during  the  existence  of  the 
statute  fall  with  Its  repeal.** 

In  discussing  the  effect  of  the  repeal  of  a tax 
ordinance,  the  Supreme  Court  of  the  United  States  in  the  case 
of  Flannigan  v.  the  County  of  Sierra,  196  U.  S.  559,  49  L.  ed 
597,  598,  said: 

"The  general  rule  is  that  powers  derived 
wholly  from  a statute  are  extinguished  by 
its  repeal.  Sutherland,  Stat.  Const, 
para.  165.  And  it  follows  that  no  pro- 
ceeding can  be  pursued  under  the  repealed 
statute,  though  begun  before  the  repeal, 
unless  such  proceedings  be  authorized 
under  a special  clause  in  the  repealing 
act.  9 Bacon,  Abr.  226.  This  doctrine 
is  oftenest  illustrated  In  the  repeal  of 
penal  provisions  of  statutes.  It  has, 
however,  been  applied  by  the  supreme  court 
of  the  state  of  California  to  the  repeal 
of  the  power  of  counties  to  enact  ordinances 
for  revenue." 


CONCLUSION 


From  the  foregoing  rules,  v/e  are  of  the  opinion 
that  the  State  Board  of  Equalization  does  not  at  this  time 
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have  jurisdiction  to  assess  inter-state  bus  ana  truck  lines 
because  the  statute  authorizing  such  assessment  has  been 
repealed  and  the  repeal  is  now  in  full  force  and  effect. 

Respectuflly  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 


TWBiNS 


PENAL  INSTITUTIONS:  MISSOURI  TRAINING  SCHOOL  FOR  BOYS:  The 
Commission  of  Penal  Institutions  has  the  power  to  authorize 
"boys  at  the  Missouri  Training  School  for  boys  to  do  work 
outside  the  Institution  for  private  individuals. 


November  14,  1941 


Mr.  Loyd  I.  Miller,  Director 
Department  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Mr.  Miller: 


/ 

b 


This  Is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  tlhis  department  on 
the  following  statement  of  facts: 


"The  Superintendent  of  the  Missouri  Train- 
ing School  for  Boys  at  Boonville  Info ms 
me  that  he  has  been  contacted  by  Mr.  E.  H. 
Weir  of  the  Missouri  State  Employment 
Bureau  In  regard  to  the  possibility  of 
using  about  twenty  (20)  boys  from  his  in- 
stitution to  pick  turkeys  for  a produce 
house  located  at  Pilot  Grove,  Cooper 
County,  Missouri.  Mr.  Weir  stated  to  the 
Superintendent  that  the  labor  supply  in 
Cooper  County  had  been  exhausted,  and  that 
the  produce  house  had  to  turn  away  turkeys 
that  were  brought  to  them  for  slaughter . 

He  also  assured  the  Superintendent  that  no 
labor  problems  would  be  involved  in  case 
the  request  is  granted. 

"Mr.  Riley  proposes  to  use  the  money  earned 
by  the  boys  for  the  purpose  of  buying  much- 
needed  equipment  for  their  athletic  depart- 
ment, such  as  basket  ball  uniforms  and 
other  equipment,  which,  due  to  our  limited 
appropriations,  we  are  unable  to  supply  at 
State  expense.  After  these  purchases  are 
made,  he  will  submit  to  the  Penal  Board  a 
receipt  showing  the  amount  expended  for  this 
pxirpose,  and  any  balance  in  the  fund  will  be 
disposed  of  in  any  manner  approved  by  your 
office  and  the  office  of  the  State  Auditor. 

"Because  of  the  appeal  from  residents  of 
Cooper  County,  we  feel  that  this  situation 


Mr.  Loyd  I.  Miller 


-2- 


Nov ember  14,  1941 


might  be  termed  an  emergency,  and  if  your 
office  can  see  fit  to  render  us  an  opinion 
immediately  as  to  whether  or  not  we  are 
within  our  legal  rights  in  permitting  these 
boys  to  work  for  a private  concern  for  a 
limited  time  (approximately  seven  days), 
we  will  abide  by  your  decision*” 

The  only  section  of  the  statutes  which  we  find  that 
would  prevent  the  Commission  from  contracting  the  labor  of 
inmates  of  said  Training  School,  is  Section  8991,  R.  S.  Mo. 
1939,  which  is  as  follows: 

•'Except  as  in  section  8988*  hereinabove 
provided,  the  leasing  or  contracting  of  con- 
vict labor  in  any  form  or  manner,  directly 
or  indirectly,  is  hereby  prohibited.” 

Under  the  Juvenile  Acts,  certain  boys  are  committed 
to  the  Missouri  Training  School  for  Boys,  but  we  do  not  think 
that  these  persons  could  be  classified  as  convicts,  and  for 
that  reason  there  is  no  question  that  Section  8991*  supra, 
would  apply  to  such  boys;  Under  Section  8938,  R*  Si  Missouri 
1939,  boys  of  certain  ages  are  committed  to  the  Missouri 
Training  School  for  Boys  for  the  commission  of  felonies  and 
misdemeanors*  Section  8994  authorises  the  Commission  of  the 
Department  of  Penal  Institutions  to  adopt  rules  and  regula- 
tions not  Inconsistent  with  the  law  and  the  management  of 
the  institution* 

We  think  the  convicts  referred  to  in  Section  8991, 
supra,  was  intended  to  mean  those  persons  who  are  confined 
In  the  penitentiary* 

Prom  a reading  of  Article  2,  Chapter  48, which 
relates  to  the  Missouri  Training  School  for  Boys,  it  will 
be  seen  that  the  purpose  of  this  chapter  Is  to  provide  for 
the  rehabilitation  of  such  boys  that  are  sent  to  that  in- 
stitution* This  statement  is  supported  by  the  provisions  of 
Section  8999  which  authorizes  the  Governor  to  commute  the 
sentence  of  a person  under  twenty-five  years  of  age,  who  has 
been  sentenced  to  the  penitentiary,  to  this  training  school. 
It  further  provides  that  if  a person  between  the  ages  of 
seventeen  and  twenty-five  is  sent  to  the  Intermediate  Reform- 
atory and  such  person  is  found  to  be  incorrigible  and  not 
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amenable  to  the  reformation  by  the  opportunities  and  ad- 
vantages afforded  him  in  such  institution,  then  the  Governor 
may  direct  that  such  person  be  transferred  to  the  State 
Penitentiary. 

As  stated  above,  this  is  a clear  Indication  that 
the  lawmakers  have  not  intended  the  Training  School  to  be 
a penal  Institution  so  much  as  they  intended  that  it  be  more 
in  the  nature  of  a training  school.  For  that  reason,  we 
think  that  the  section  of  the  statute  authorizing  the 
Commission  of  the  Department  of  Penal,  Institutions  to  make 
by-laws  and  rules  and  regulations  was  proper.  In  this 
particular  case  which  you  have  submitted,  we  think  that  If 
the  Commission  of  the  Department  of  Penal  Institutions  thinks 
that  it  would  .be  to  the  best  Interests  of  certain  inmates 
in  the  Missouri  Training  School  for  Boys  to  permit  them  to 
perform  the  services  suggested  in  your  request,  the  purpose 
for  which  the  institution  exists  would  be  furthered.  How- 
ever, we  do  call  your  attention  to  the  fact  that  the 
provisions  of  the  Child  Labor  Law#  would  be  applicable  in 
cases  of  such  employment* 

CONCLUSION 

<■> 

It  Is  therefore  the  opinion  of  this  department  that 
the  Commission  of  the  Department  of  Penal  Institutions  can 
make  a regulation*  the  purpose  of  which  is  to  permit  the 
boys  to  work  for  a private  concern  for  a limited  time,  if 
the  Commission,  by  such  regulation  and  as  a reason  therefor, 
thinks  It  will  be  for  the ‘best  Interest  of  such  boys. 

Respectfully  submitted, 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


VANE  C.'THURLO 
(Acting)  Attorney  General 


TWBjNS 


INFANTS; 

MO.  TRAIN. 
SCHOOL  BOYS; 

JURISDICTION; 


Jurisdiction  sentence  delinquent  boys  under  17-circuit 
courts,  Cape  Girardeau  Common  Pleas;  such  boys  between 
17  and  21,  seme  courts,  also  St.  Louis  Ct . Crim.  Correction. 
For  certain  felonies,  circuit  courts  may  sentence  boys 
under  17  to  pen.,  or  Train.  School;,  for  other  felonies 
may  sentence  only  to  Train.  School.  Remedy  to  correct 
sentence  to  wrong  place  is  habeas  corpus. 


December  17,  1941 


Honorable  Loyd  I.  Miller,  Director 
Department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Dear  Sir  s 


.This  is  in  reply  to  your  request  for  our  opinion 
by  your  recent  letter,  which  is  in  the  following  terms; 


"V«e  would  like  to  have  an  opinion  from 
your  office  clarifying  the  question  as 
to  who  may  be  sentenced  to  the  Missouri 
Training  School  for  Boys,  and,  more  par- 
ticularly, an  explanation  of  the  following 
questions ; 

"1.  What  distinction  is  made  between 
boys  under  the  age  of  seventeen  years 
and  boys  between  the  ages  of  seventeen 
and  twenty-one  years,  insofar  as  sentence 
to  the  Missouri  Training  School  is  con- 
cerned? 

"2,  What  courts  may  sentence  boys  to  the 
Missouri  Training  School?" 


This  opinion  also  will  answer  the  request  for  our 
opinion  by  the  recent  letter  of  Mr.  Paul  L.  Kaiser,  which 
Is  in  the  following  terms; 


"Re;  Coy  (Virgil)  Sauls,  #55469. 

"On  August  2,  1941,  in  the  Circuit  Court 
of  New  Madrid  County,  the  subject  named 
above  entered  a plea  of  guilty  to  the 
crime  of  Burglary  2nd.  degree  and  was 
sentenced  to  serve  two  years  in  this  in- 
stitution. 
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"The  prisoner  was  received  at  the  peni- 
tentiary on  August  7.  He  is  only  16 
years  of  age,  and  he  had  never  before 
been  arrested.  Because  of  his  youthful- 
ness we  deemed  it  advisable  to  isolate 
him  in  quarantine,  thus  hoping  to  reduce 
to  a minimum  his  association  with  older 
Inmates,  but  to  continue  this  arrangement 
indefinitely  would  be  inhumane. 

"This  institution  cannot  properly  re- 
habilitate this  type  of  inmate,  and  he 
is  below  the  statutory  age  limit  for 
admission  to  the  Intermediate  Reformatory. 
Vile  believe  the  State  Training  School  for 
Boys  at  Boonville  is  the  proper  place  to 
continue  his  incarceration. 

"Will  you  please,  therefore,  advise  us 
if  it  is  not  within  the  jurisdiction  of 
the  Circuit  Court  of  Cole  County  to  order 
his  transfer  to  Boonville,  and  also  help 
us  arrange  to  bring  this  case  before  the 
Court? 


Respectfully, 


PAUL  E.  KAISER 

Paul  h*  Kaiser,  harden." 


I.  Your  second  question  is  answered  first,  namely, 
What  courts  may  sentence  boys  to  the  Missouri  Training 
School  for  Boys  at  Boonville,  Missouri? 

Juvenile  laws  and  laws  providing  for  the  treatment 
and  correction  of  delinquent  and  other  minors  are  in 
Chapter  56,  R.  S.  Mo.  1939;  Article  IX,  Sections  9673  to 
9695,  inclusive,  apply  to  counties  having  a population  of 
50,000  inhabitants  or  more,  and  Article  X,  Sections  9696 
to  9718  apply  to  counties  having  a population  of  less 
than  50,000.  Under  the  lav/  applicable  to  counties  of 
less  than  50,000  population.  Section  9693  In  part  provide 
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"This  article  shall  apply  to  children 
under  the  age  of  seventeen  years,  in 
counties  of  less  than  50,000  population, 
who  are  not  now  or  hereafter1 inmates  of 
any  state  institution  or  any  institution 
incorporated  under  the  laws  of  the  state 
for  the  care  and  correction  of  delinquent 
children.  * " 


Section  9699  in  part  provides: 


"The  Cape  Girardeau  court  of  common  pleas 
and  all  circuit  courts  in  counties  less 
than  50,000  population  shall  have  original 
jurisdiction  of  all  cases  coming  within 
the  terms  of  this  article.  The  proceed- 
ings of  the  court  in  such  cases  shall  be 
entered  in  a book  or  books  kept  for  that 
purpose,  and  known  as  the  juvenile  records, 
and  the  court  shall  be  known  as  the  Cape 
Girardeau,  court  of  common  pleas  and  the 
circuit  court,  and  may  for  convenience 
be  called  the  juvenile  court.  ■>:-  * " 


In  those  counties  the  circuit  courts  and  the  Cape 
Girardeau  court  of  common  pleas  have  jurisdiction  of 
proceedings  conducted  under  the  juvenile  law,  and  there 
is  no  juvenile  court.  Properly  speaking,  the  term" juvenile 
court"  is  applied  to  the  circuit  court  merely  vs  a matter 
of  convenience.  It  was  so  ruled  under  the  same  statutes 
in  State  ex  rel.  Wells  v.  Walker,  34  S.  W.  (2d)  124,  326 
Mo,  1233,  and  the  court  said,  at  1.  c.  128,  129  of  34  S.  W. 
(2d): 


"There  are  no  separate  juvenile  courts 
nor  juvenile  divisions  of  the  circuit 
courts  in  counties  of  less  than  50,000." 

If  If  IS-  It  If  If  If  If  If  If  If  -If  If  If  If  If  If  If  If  If 

"That  does  not  mean  a separate  court. 

It  merely  means  that  ’for  convenience’ 
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separate  records  of  the  different  methods 
shall  be  kept,  but  it  Is  the  circuit  court 
in  its  capacity  as  such  while,  entertaining 
juvenile  cases  and  'for  convenience'  is 
called  the  juvenile  court.” 

& •st  a # is-  -is- 

"It  is  the  circuit  judge  who  sits  and 
tries  the  case  whether  it  is  tried  under 
the  general  lav;  or  under  the  juvenile 
law.  ,s  judge  of  the  circuit  court,  he 
must  determine  whether  the  relator  may 
be  prosecuted  under  the  general  law.  The 
distinctions  which  are  made  are  not  in  the 
different  courts  which  may  have  jurisdic- 
tion of  one  prosecuted  as  a delinquent  or 
as  a criminal  but  in  the  application  of  a 
law  in  the  same  court." 


As  to  counties  having  a population  of  50,000  or 
more.  Article  IX,  Section  9673,  in  part  provides: 


"This  article  shall  apply  to  children 
under  the  age  of  seventeen  (17)  years, 
not  now  or  hereafter  Inmates  of  any  state 
Institution  or  any  institution  incorporat- 
ed under  the  laws  of  the  state  for  the 
care  and  correction  of  delinquent  children; 
* % •»  " 


And  Section  9674  in  part  provides; 


"The  circuit  courts  exercising  jurisdic- 
tion in  counties  now  or  hereafter  having 
a population  of  fifty  thousand  (50,000) 
ixihabitants  or  more  shall  have  original 
jurisdiction  of  all  cases  coming  within 
the  terms  of  this  article:  Provided, 
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that  in  counties  containing  a city  of 
the  first  class  the  criminal  court  shall 
have  such  original  jurisdiction*  For 
the  purpose  of  this  article,  the  city 
of  St*  Louis  shall  be  considered  a county 
within  the  meaning  of  thts  article. 


" * *■  a and  the  proceedings  of  the  court 
in  such  cases  shall  be  entered  in  a book 
or  books  to  be  kept  for  that  purpose,  and 
known  as  the  juvenile  records,  and  the 
court  may  for  convenience  be  called  the 
juvenile  court.  The  clerk  of  the  circuit 
court  in  such  county  shall  act  as  the 
clerk  of  the  Juvenile  court.” 


In  those  counties  the  circuit  court  has  jurisdiction, 
and  there  is  no  such  thing  as  a juvenile  court;  the  term 
"juvenile  court"  is  used  merely  as  a matter  of  convenience. 
It  was  so  ruled  under  the  same  statutes  In  State  ex  rel, 
MacMsh  v.  Landwehr,  60  S.  V..  (2d)  4,  1.  c.  6,  8,  332  Mo, 
622,  and  the  court  said: 


"Relator  is  wrong  in  his  contention  that 
the  complaint  against  Opal  Brown  was  filed 
in  the  juvenile  court  because  there  is  no 
such  court.  The  statute  does  not  create 
a juvenile  court.  The  Juvenile  Law,  so 
called,  vests  original  jurisdiction  of 
all  cases  arising  under  that  law  In  the 
circuit  court." 


"Evidently  the  writers  of  these  opinions 
referred  to  the  court  as  the  ’juvenile 
court’  for  convenience  only,  because  the 
statute  provides  that  the  circuit  court 
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shall  have  original  jurisdiction  of  all 
cases  arising  under  the  Juvenile  Law, 
and  the  court  may  for  convenience  be 
called  the  juvenile  court.  Section  14137, 
R.  S.  1929  (Mo.  St.  Ann.,  Sec.  14137), 
Neither  of  these  cases  hold  that  there 
is,  in  fact , a juvenile  court." 


The  circuit  courts  may  proceed  under  either  the 
juvenile  delinquent  law,  or  under  the  general  criminal 
law.  Section  9700  in  Article  X applies  both  to  counties 
of  less  than  50,000  and  to  counties  having  a population 
of  more  than  50,000  (State  ex  rel.  Macl'iish  v.  Landwehr, 
60  S.  IN . (2d)  1.  c,  8 (10)),  and  it  provides: 


"In  the  discretion  of  the  judge  of  any 
court  having  jurisdiction  of  delinquent 
children  under  the  provisions  of  articles 
9 or  10,  chapter  56,  R.  S.  1939,  any  peti- 
tion alleging  a child  to  be  delinquent  may 
be  dismissed  and  such  child  prosecuted 
under  the  general  law,  and  any  motion, 
petition  or  application,  made  to  any  court 
or  judge  having  general  Jurisdiction  of 
criminal  causes,  to  transfer  the  case  of 
or  charge  against  any  delinquent  child 
to  a court  having  jurisdiction  of  delin- 
quent children  under  the  provisions  of 
said  articles  9 and  10,  may  be  denied 
in  the  discretion  of  the  judge,  when  in 
the  judgment  of  the  Judge  such  child  is 
not  a proper  subject  to  be  dealt  with 
under  the  reformatory  provisions  of 
either  said  article  9 or  said  article 
10." 


The  power  of  the  circuit  judge  to  make  that  election 
was  recognized  in  the  last  portion  of  the  above  quotation 
from  Ltate  ex  rel.  Veils  v.  Walker,  supra. 
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XI.  Your  first  question  is,  Miat  distinction  is 
made  between  boys  under  the  age  of  seventeen  years  and 
boys  between  the  ages  of  seventeen  and.  twenty-one  years, 
insofar  as  sentence  to  the  Missouri  Training  School  Is 
concerned? 

(A)  The  question  is  first  considered  with  reference 
to  cases  conducted  under  the  juvenile  law.  In  the  law 
applicable  to  counties  of  less  than  50,000,  a delinquent 
child  Is  defined  in  Section  9698  as  any  child  under  seven- 
teen years  of  age  who  violates  any  state  law,  or  who  is 
incorrigible,  or  who  commits  any  one  of  several  other 
actions  which  are  not  crimes,  and  Section  9704  in  part 
provides: 


15 In  case  of  a delinquent  child  the  court 
may  commit  such  child,  if  a boy,  to  a 
training  school  for  boys,  or  to  th©  Mis- 
souri reformatory,  or,  if  a girl,, to  the 
state  industrial  home  for  g^rls,  or,  if 
a colored  girl,  to  the  state  industrial 
home  for  negro  girls."  The  references 
to  the"Missourl  reformatory"  mean  the 
Missouri  Training  School  for  Boys  at 
Boonville  (Section  8993,  R.  S,  Mo,  1939). 


• With  reference  to  counties  having  a population  of 
more  than  50,000  inhabitants,  a delinquent  child  is  defined 
in  Article  IX,  Section  9673,  substantially  as  above  stated, 
and  Section  9688  in  part  provides: 


"In  the  case  of  a delinquent  child  * * * 
the  court  may  commit  the  child,  if  a boy, 
to  the  Missouri  training  school  for  boys, 
or,  if  a girl,  to  the  state  industrial 
school  for  girlsj  * # " 


The  foregoing  applies  to  boys  under  seventeen.  Both 
Article  IX,  Section  9673,  and  Article  X,  Section  9698,  con- 
tain a provision  that  when  jurisdiction  has  been  acquired 
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under  the  juvenile  law  over  the  person  of  a child  under 
seventeen,  such  jurisdiction  shall  continue  until  the 
child  shall  have  attained  the  age  of  twenty-one  years. 
Under  those  provisions,  in  order  to  have  jurisdiction 
over  a child  over  seventeen  years  of  age,  the  court 
must  have  by  some  process  brought  the  child  within  its 
jurisdiction  while  he  or  she  was  under  seventeen.  But 
another  statutory  provision  is  broader.  Section  9696, 
Article  X. 

Proceeding  under  the  juvenile  law  either  in  counties 
having  a population  over  or  under  50,000,  circuit  courts 
may  sentence  to  the  Missouri  Training  School  for  Boys 
any  boy  under  twenty-one  years  of  age,  if  he  is  charged 
and  tried  as  a delinquent  child,  instead  of  being  charged 
and  tried  under  the  general  criminal  law,  because  Section 
9696  provides: 


"Whenever  in  the  State  of  Missouri  any 
minor  of  the  age  of  seventeen  years  or 
over  shall  commit  any  of  the  acts  consti- 
tuting a delinquent  child  as  defined  in 
the  statutes  of  this  state,  applicable  to 
children  under  seventeen  years,  such  minor 
may  be  caused  to  be  brought  by  his  or  her 
parents  or  lawful  guardian  or  by  the  pro- 
bation officer  or  by  any  person  interested 
in  said  minor,  before  a court  of  record 
having  jurisdiction  over  misdemeanors, 
and  tried  in  the  same  manner,  as  a per- 
son charged  with  the  commission  of  a mis- 
demeanor. Upon  the  finding  of  delinquency, 
the  court  may  proceed  to  make  such  order 
in  the  case  as  may  seem  to  be  for  the 
best  interests  of  said  minor,  either  by 
commitment  to  any  public  institution, 
or  to  any  private  Institution  willing 
to  receive  such  minor,  or  to  the  care 
and  custody  of  any  individual  willing 
to  care  for  said  minor  or  said  minor 
may  be  left  in  the  care  of  his  or  her 
parents  or  guardian,  subject  to  the 
supervision  of  the  court  under  suspended 
sentence;  or  the  court  may  proceed  to 
make  any  other  lawful  disposition  of  the 
case,”  (Italics  ours) 
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Other  sections  refer  specifically  to  counties  having 
a population  either  over  or  under  50,000.  Section  9696 
applies  to  both  such  counties.  It  is  of  general  applica- 
tion, and  applies  "in  the  State  of  Missouri."  It  refers 
not  only  to  Article  X,  in  which  it  is  found,  but  refers 
to  all  "statutes  of  this  state."  Under  that  section  a 
court  other  than  the  circuit  court  may  also  have  juris- 
diction of  boys  between  the  ages  of  seventeen  and  twenty- 
one.  Bald  Section  9696  confers  jurisdiction  on  "a  court 
of  record  having  jurisdiction  over  misdemeanors."  For 
example,  in  the  City  of  St.  Louis  exclusive  jurisdiction 
over  certain  classes  of  misdemeanors  is  vested  in  the 
St,  Louis  Court  of  Criminal  Correction.  Section  2255, 

R.  8.  Mo.  1939j  State  ex  rel.  MacNish  v.  Landwehr,  supra, 

60  S.  1.  (2d)  1.  c.  6 (2,  3).  It  Is  noted  that  the  Landwehr 
case,  supra,  recognized  the  application  of  another  section 
In  Article  X to  counties  otherwise  falling  within  the 
application  of  Article  IX,  because  of  the  use  of  general 
terms. 

(B)  Cases  conducted  under  the  general  criminal  law. 
This  portion  of  the  opinion  answers  the  questions  contained 
in  Mr.  Kaiser's  letter  above  quoted.  It  has  been  seen 
above  that  a person  under  seventeen  years  of  age  may  be 
prosecuted  In  the  circuit  court  under  the  general  criminal 
law.  In  8tc. te  v.  Flores,  55  S.  W.  (2d)  953,  1.  c.  955,  332 
Mo.  74,  the  court  said: 


"These  statutes  were  construed  in  State 
ex  rel.  Vie  II  s v.  alker,  326  Mo.  1233, 

34  8.  Vi.  (2d)  124,  It  was  held  that,  in 
a prosecution  against  a juvenile  commenced 
under  the  general  lav/,  the  circuit  court 
had  a right  to  proceed  under  that  law. 

It  was  pointed  out  that  since  no  petition 
was  filed  alleging  the  defendant  to  be  a 
delinquent  child,  it  was  not  necessary 
for  the  court  to  exercise  the  discretion 
provided  under  that  section.  That  ruling 
was  approved  by  this  court  in  Lx  parte 
Bass,  328  Mo.  195,  40  8.  Vi,  (2d)  457." 

Also  see  State  v*  Naylor,  40  S.  VV.  (2d) 
1079,  1082  (6),  328  Mo.  335. 
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The  offense  committed  by  a boy  under  seventeen  may 
be  a misdemeanor.  As  to  that.  Section  8998  in  part  pro- 
vides : 


" •*  -u-  Any  boy  under  the  age  of 

seventeen  years  convicted  of  a mis- 
demeanor in  any  court  of  record, 
either  upon  the  plea  of  guilty  or 
upon  trial,  may,  in  the  discretion 
of  the  court,  be  committed  to  the 
Missouri  Training  School  for  Boys. 

No  boy  under  seventeen  years  of  age 
convicted  of  a felony  shall  hereafter 
be  committed  to  the  county  jail  as 
a punishment  for  such  offense*  # " 


A boy  over  seventeen  convicted  of  a misdemeanor  by 
a court  of  record  may  be  sentenced  to  the  county  jail  the 
same  as  other  persons  under  the  general  criminal  law.  A 
justice  of  the  peace  court  is  not  a court  of  record.  Of 
course,  the  circuit  courts  (Section  1990,  R.  S.  Mo.  1939), 
the  Cape  Girardeau  Court  of  Common  fleas  (Section  2329, 

R,  8,  Mo.  1939),  and  the  St.  Louis  Court  of  Criminal 
Correction  (Section  2238,  R.  S,  Mo*  193S)  are  courts  of 
record. 

With  reference  to  persona  under  seventeen  convicted 
of  felonies.  Section  0998  further  provides  in  part: 


"Any  person  under  the  age  of  seventeen 
years,  convicted  of  a crime,  the  punish- 
ment of  which,  under  the  statutes  of 
this  state,  when  committed  by  persons  over 
the  age  of  seventeen  years,  is  imprisonment 
in  the  penitentiary  for  a term  of  not  less 
than  ten  jeers,  may  be  punished  in  the 
same  manner  and  to  the  same  extent  as 
provided  by  the  statutes  for  the  punish- 
ment of  persons  over  the  age  of  seventeen, 
or,  if  a boy,  he  may  be  imprisoned  in  the 
penitentiary  or  committed  to  the  Missouri 
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Training  Bchool  for  Boys;  and  any  boy 
under  the  age  of  seventeen  years  con- 
victed of  any  other  felony,  either  upon 
plea  of  guilty  or  upon  trial,  may  be 
committed  to  the  Missouri  Training  School 
for  Boys*  * * * " (Italics  ours) 


That  section  prescribes  the  place  of  confinement  for 
cases  where  the  defendant  was  under  seventeen  years  of 
age  on  the  date  that  Judgment  was  rendered  and  sentence 
pronounced  by  the  court,  rather  than  upon  the  date  when  . 
the  offense  was  committed  or  the  plea  of  guilty  received 
by  the  court,  or  the  date  of  the  return  of  a verdict  by 
the  jury.  It  was  so  ruled  in  State  v.  Townley,  147  Mo, 

205,  48  S.  V, , 833,  under  Laws  of  Missouri,  1897,  page 
123,  Section  5,  which  in  part  provided:  "Any  boy  under 
the  age  of  eighteen  years  convicted  of  a crime  .....  may 
be  punished  in  the  same  manner  .....  of  persons  over  the 
age  of  eighteen,  or  he  may  be  imprisoned  in  the  penitentiary 

or  committed  to  the  state  reform  school  ; and  any  boy 

under  the  age  of  eighteen  years  convicted  of  any  other 
felony  .....  shall  be  committed  to  the  said  reform  school 
,M  in  that  case  the  defendant  was  under  eighteen 
when  he  committed  the  offense,  and  when  he  pleaded  guilty, 
but  was  over  eighteen  when  he  was  sentenced  to  the  peni- 
tentiary for  an  off ense ' other  than  one  punishable  by  not 
less  than  ten  years  in  bhe  penitentiary.  The  court  said, 
at  1.  c.  208,  208,  of  147  Mo: 


"In  note  2,  page  139,  volume  4,  American 
and  English  encyclopedia  of  Lav/,  it  is 
said:  'It  has  generally  be  held  that 

the  word  "convicted"  includes  the  final 
judgment,  and  that  one  who  has  been  found 
guilty  by  the  jury,  but  has  not  yet  been 
sentenced.  Is  not  a "convicted"  person,” 

"In  Gallagher  v.  Btate,  10  Tex.  App.  loc. 
cit.  472,  it  was  said  that  the  word  'con- 
victed .....  has  a definite  signification 
in  law.  It  means  that  a judgment  of  final 
condemnation  has  been  pronounced  against 
the  accused. 
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"be  think  there  is  no  question  but 
what  the  legislature  used  the  word 
•convicted’  in  its  broadest  and  most 
comprehensive  sense,  as  one  judgment, 
and  as  the  judgment  was  not  rendered 
until  after  defendant  arrived  at  the 
age  of  eighteen  years  that  it  should 
be  affirmed." 


Under  the  provisions  of  Section  8998  last  above 
quoted,  the  court  may  sentence  a boy  under  seventeen 
to  the  penitentiary  if  he  lias  been  convicted  of  an  offense 
punishable  by  imprisonment  in  the  penitentiary  for  not 
less  than  ten  years.  For  example,  murder  in  the  second 
degree  is  punishable  by  imprisonment  in  the  penitentiary 
for  not  less  than  ten  years  (Lection  4378,  R.  8.  Mo.  1939) 
and  for  that  offense  a court  may  sentence  a boy  under 
seventeen  to  the  penitentiary.  Also  under  Section  8998, 
for  the  same  offense,  the  court  may  in  its  own  discretion 
sentence  the  boy  to  imprisonment  in  the  Missouri  Training 
School  for  Boys.  But,  as  held  in  State  v.  Townley,  supra, 
any  boy  under  the  age  of  seventeen  years  convicted  of  any 
felony  other  than  one  punishable  by  imprisonment  in  the 
penitentiary  for  not  l'ess  than  ten  years  cannot  legally 
be  sentenced  to  the  penitentiary,  but  must  be  sentenced 
to  the  Missouri  Training  School  for  Boys.  Mr.  Kaiser’s, 
letter  states  that  a sixteen  year  old  boy  named  Sauls  was 
convicted  of  the  crime  of  burglary  in  the  second  degree, 
and  sentenced  by  a circuit  court  to  imprisonment  in  the 
penitentiary  for  two  years.  That  offense  is  punishable 
by "imprisonment  in  the  state  penitentiary  for  a term  not 
less  than  two  nor  more  than  ten  years."  Lection  4445, 

R.  S.  Ho.  1939.  Under  the  above  discussed  authority,  for 
that  offense,  assuming  Sauls  was  sixteen  years  old  when 
convicted,  he  could  not  legally  be  sentenced  to  the 
penitentiary,  but  could  only  be  sentenced  to  the  Missouri 
Training  School  for  Boys. 

Where  the  court  has  erroneously  sentenced  a boy  under 
seventeen  to  the  penitentiary  for  an  offense  other  than 
one  punishable  by  imprisonment  for  not  less  than  ten  years 
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the  remedy  is  a habeas  corpus  proceeding  in  the  Circuit 
Court  of  Cole  County,  in  which  the  court  has  a right  to 
sentence  the  bey  to  the  proper  place  of  confinement* 

In  the  habeas  corpus  statute.  Article  VI,  Chapter  8,  R.  S. 
Mo.  1939,  Section  1660,  it  is  jrrovided  that; 


"Ho  person  shall  be  entitled  to  the 
benefit  of. the  provicions  of  this 
article  for  the  reason  that  the  judg- 
ment by  virtue  of  which  such  person 
Is  confined  was  erroneous  as  to  time 
or  place  of  Imprisonment;  but  In  such 
cases  it  shall  be  the  duty  of  the  court 
or  officer  before  whom  such  relief  Is 
sought  to  sentence  such  person  to  the 
proper  place  of  confinement  and  for 
the  correct  length  of  time  from  and 
after  the  date  of  the  original  sen- 
tence, and  to  cause  the  officer  or 
other  person  having  such  prisoner  In 
charge  to  convey  him  forthwith  to  such 
designated  place  of  imprisonments" 


That  is  the  same  as  Section  1996  and  Section  2659, 
R » S.  Mo*  1879,  which  .were  applied  by  the  Supreme  Court 
in  Ex  Parte  Cohen,  159  Mo*  662*  In  that  case  a sixteen 
year  old  boy  had  been  sentenced  to  Imprisonment  in  the 
penitentiary.  The  court  said; 


"The  statute  governing  this  case  at 
the  time  the  defendant  entered  his 
several  pleas  of  guilty  was  section 
3961,  Revised  Statutes  1889,  which 
provided;  ’Whenever  any  person  shall 
be  convicted  of  any  felony  committed 
while  under  sixteen  years  of  age,  he 
shall  be  sentenced  to  confinement  in 
the  reformatory  school  * *'  Pro^ 

ceeding  then  in  obedience  to  the  statute, 
it  is  considered,  ordered  and  adjudged 
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that  the  petitioner  Samuel  Cohen,  * ■»  * 
be  and  he  is  hereby  ordered  released 
from  his  imprisonment  in  the  state  peni- 
tentiary * # and  he  is  hereby  sentenced 
to  the  reformatory  school  at  Boonville, 
Missouri,  *.  * fi 


We  shall  institute  a habeas  corpus  case  in  the 
Circuit  Court  of  Cole  County  in  order  to  have  Sauls 
sentenced  to  the  proper  place  of  confinement  as  soon 
as  we  obtain  proper  evidence  of  his  age.  Having  been 
informed  that  Sauls  was  born  in  Arizona  on  a certain 
date,  we  wrote  to  the  Arizona  State  Department  of  Health, 
which  advised  us  that  they  have  no  record  of  his  birth. 

We  have  written  to  the  prosecuting  attorney  of  the  county 
where  Sauls  was  convicted  in  order  to  obtain  some  evidence 
of  Sauls'  age  other  than  his  own  testimony. 

Certain  persons  convicted  of  felonies  for  the  first 
time,  between  the  ages  of  seventeen  and  twenty-five  may 
be  sentenced  to  the  Intermediate  Reformatory  for  Young 
Men  at  Algoa  (Section  9117,  K.  G.  Mo.  1959).  A boy  , 
under  seventeen  on  date  of  sentence  for  a felony  cannot 
be  sentenced  to  the  institution  at  Algoa,  but  must  be 
sentenced  either  to  the  institution  at  Boonville,  or  to 
the  penitentiary,  under  the  statutes  discussed  above. 


CONCLUSION 


In  oui1  opinion,  jurisdiction  to  sentence  boys  under 
seventeen  on  date  of  sentence,  adjudged  to  be  delinquent 
children,  to  the  Missouri  Training  School  for  Boys,  is 
vested  In  the  circuit  courts  and  the  Cape  Girardeau  Court 
of  Common  Pleas.  Jurisdiction  to  sentence  boys  between 
the  ages  of  seventeen  and  twenty-one  on  date  of  sentence, 
adjudged  guilty  on  the  same  charge,  is  vested  in  the 
circuit  courts,  the  Cape  Girardeau  Court  of  Common  Pleas, 
and  other  courts  of  record  having  jurisdiction  of  mis- 
demeanors, such  as,  for  example,  the  St.  Louis  Court  of 
Criminal  Correction.  There  Is  no  juvenile  court  In 
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Missouri.  Jurisdiction  to  sentence  boys  under  seventeen 
on  date  of  sentence,  convicted  of  a felony  under  the  general 
law,  is  vested  in  the  circuit  courts. 

A boy  so  convicted  of  a felony  punishable  by  im- 
prisonment in  the  penitentiary  for  a term  of  not  less 
than  ten  years,  may  be  sentenced  either  to  the  penitentiary 
or  to  the  Missouri  Training  School  for  Boys.  One  so 
convicted  of  any  other  felony  cannot  legally  be  sentenced 
to  the  penitentiary,  but  must  be  sentenced  to  the  Missouri 
Training  School  for  Boys.  'There  a boy  has  been  erroneously 
sentenced  to  the  penitentiary,  the  Circuit  Court  of  Cole 
County  has  jurisdiction  in  a habeas  corpus  case  to  sentence 
the  boy  to  the  proper  place  of  confinement,  the  Missouri 
Training  School  for  Boys,  at  Boonville. 


Respectfully  submitted. 


ERNEST  HUBBLLL 

Assistant  Attorney  General 

APPROVED; 


VANE  C.  THURLO 

(Acting)  Attorney  General 


EH  ;VC 


ANIMALS : 


Slaughter  of  horses  and  mules  not  unlawful  If 
done  In  humane  manner . 


V 

December  31,  1941  - 


Hon.  Edwin  W*  Mills 
Prosecuting  Attorney 
St.  Clair  County 
Osceola,  Missouri 


Dear  Sir : 


We  are  in  receipt  of  your  request,  dated  December 
17,  1941,  for  an  opinion  from  this  office,  which  request 
reads  as  follows* 


"I  am  Informed  that  one  or  two  persons 
are  making  a business  of  buying  up  old 
and  disabled  horses,  shooting  them  in 
this  County,  and  then  hauling’  them  to 
Rich  Hill  where  they  are  skinned  and  the 
carcasses  sold  for  soap,  fertilizer,  etc., 

‘’Provided  this  killing  is  skillfully  and 
properly  performed,  I personally  do  not 
believe  such  killing  is  malicious  and 
prohibited  by  Sec.  4557,  R.  S.  Mo.,  1939. 

“Malice,  in  its  legal  sense  means  a 
wrongful  act  done  intentionally,  without 
just  cause  or  excuse, 

"Two  members  of  the  local  bar  made  informal 
complaints  about  this  horse-killing,  or  I 
would  not  ask  the  opinion  of  your  office 
regarding  it.  Would  appreciate  your  views." 


In  reply  we  wish  to  state  that  we  do  not  find  that 
the  state  Legislature  has  ever  seen  fit  to  enact  statutes 
regulating  the  slaughter  of  horses  and  mules  for  the 
purposes  Indicated  in  your  opinion  request*  At  the 
outset  we  assume  that  the  manner  and  method  used  by 
the  persons  in  the  business  described  In  your  opinion 
request  could  not  in  anywise  be  committing  a nuisance. 
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Of  course,  if  they  were  committing  a nuisance,  we  think 
that  they  would  be  subject  to  be  enjoined  for  permitting 
same.  Further,  we  call  attention  to  the  case  of  McCrory 
v,  Fisher,  108  S.  W.  (2d)  413,  1.  c.  417,  Per.  5,  where 
the  court  saidx 


" * * w The  exercise  of  & governmental 

power  which  regulates  the  public  health, 
welfare,  ana  the  general  property  rights  of 
the  people,  belongs  to  the  poliee  power  of 
the  state,  in  the  regulation  of  which  due 
process  of  law  is  not  denied,  merely  be- 
cause the  various  steps  required  to  be 
taken  in  the  carrying  out  of  regulatory 
provisions  do  not  require  formal  court 
proceedings,  # ■»  * w 


Now,  turning  to  the  portion  of  your  opinion  request 
wherein  you  suggest  that  Section  4557  ft,  S.  Missouri,  1939, 
might  be  applicable,  which  section  reads  as  follows* 


"Every  person  who  shall  willfully  and 
maliciously  or  cruelly  kill,  maim,  wound, 
beat  or  torture  any  dumb  animal,  whether 
belonging  to  himself  or  another,  shall 
upon  conviction  be  punished  by  imprison- 
ment in  the  county  jail  for  not  more 
than  three  months,  or  by  a fine  of  ^50.00 
or  by  both  such  fine  and  imprisonment* 
Provided,  that  nothing  herein  contained 
shall  be  construed  to  prohibit  or  inter- 
fere with  any  scientific  experiments  or 
Investigations:  Provided  further,  that 
nothing  in  this  sections  shall  apply  to 
the  hunting  or  trapping  of  wild  animals." 


We  call  attention  to  3 C.  J.  Pars.  203,204,  Page  65, 
which  paragraphs  we  do  not  copy  for  the  sake  of  brevity, 
but  call  special  attention  to  the  case  of  People  v.  Downs, 
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136  N,  Y.  S.  440,  1,  c,  444,  where  the  court  had  this  to  say 
in  part  : 


"’The  infliction  of  pain  alone  is  in- 
sufficient for  the  purpose  of  such  a 
prosecution  as  this;  but  the  question 
is  : Was  unjustifiable  pain  inflicted? 

The  statute  itself  contemplates  and  per- 
mits the  infliction  of  a certain  amount 
of  pain.  Certain  physical  pain  may  be 
necessary  and  Justifiable  in  given  cases. 
I would  call  it  a legal  license  permit- 
ting the  infliction  of  unavoidable  pain. 
Many  are  the  cases  where  animals  suffer, 
or  are  permitted  to  suffer  physical  pain, 
taut  it  is  insufficient  in  law  to  warrant 
a holding  by  a committing  magistrate,  ■> 

it  it  n 


Also,  in  the  case  of  Horton  v.  State,  124  Ala.  80,  1.  c.  81, 
26  S.  468,  where  the  court  said: 


" 'The  word  ’’cruelly"  as  employed  in  the 
statute  must  have  some  significance, 
and  when  taken  in  connection  with  such 
other  words  as  "torture”  ’’torments,” 
’’mutilates,”  or  "cruelly  beats”  found 
therein,  as  well  as  with  the  manifest 
purpose  of  the  statute,  evidently  means 
something  more  than  to  kill,  it  a-  ’ " 


Again,  in  the  case  of  State  v.  Pugh,  15  Mo,  509,  i.c. 
511,  the  court  said: 


’The  torture  here  alluded  to  must  con- 
sist in  some  violent,  wanton  and  cruel 
act  necessarily  producing  pain  and  suffer 
ing  to  the  animal.  ” 


\ 


Hon,  Edwin  W,  Mills 


(4) 


December  31,  1941 


And,  in  the  case  of  State  v.  Grise,  37  Ark,  456,  where 
the  court  said* 


’’The  term  ’needless  ’ cannot  be  reasonably 
construed  as  characterizing  an  act  which 
might  by  care  be  avoided.  It  simply  means 
an  act  done  without  any  useful  motive,  in 
a spirit  of  wanton  cruelty,  or  for  the 
mere  pleasure  of  destruction. n 


See  3 C.  J.  S,  P.  1190,  Par,  7, 


From  the  reading  of  the  aforesaid  cases,  and  from  the 
reading  of  Section  4557,  supra,  we  are  of  the  opinion  that 
aaid  section  would  not  apply,  assuming  that  the  persons 
in  all  Instances  killed  the  horses  and  mules  in  a most 
skillful  and  humane  manner,  and  that  said  section  is  ap- 
plicable when  a person  commits  a cruel,  wanton  and  ma- 
licious act  in  the  killing  or  mutilating  of  animals. 


CONCLUSION 


We  are  of  the  opinion  that  In  the  absence  of  any 
statute  controlling  the  slaughter  of  horses  and  mules, 
so  long  as  the  slaughter  is  performed  in  a skillful  manner 
and  for  a useful  purpose,  so  as  to  not  commit  a nuisance 
or  in  anywise  done  In  a maliciouB,  wanton  or  cruel  manner 
It  Is  lawful  in  Missouri  and  Section  4557,  supra,  has  no 
application. 


Respectfully  submitted 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED! 


VANE  C.  TliURLO 

(Acting)  Attorney  General 
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CRIMINAL  COST'S:  Sheriff  is  only  entitled  to  a reasonable  amount 
JURIES:  allowed  by  the  circuit  judge  and  prosecuting 

attorney  for  the  board  and  lodging  of  a jury. 


July  7,  1941 


Honorable  Tom  Moore,  Judge 
Ozark,  Missouri 

Dear  Sir: 


We  are  hereby  answering  your  request  of  July  7, 
1941,  in  reference  to  the  payment  of  board  and  lodging 
for  Jurors  In  custody  of  the  sheriff. 

The  facts  upon  which  we  base  our  opinion  read 
as  follows: 

"When  the  jury  Is  ordered  kept  to- 
gether, Is  the  sheriff  entitled  to 
$26.00  for  board  and  lodging  for  the 
jury  where  he  does  not  furnish  them 
three  meals  and  lodging,  or  Is  the 
fee  to  be  apportioned  by  allowing 
one-fourth  for  each  meql  in  the  day 
and  the  additional  one-fourth  for 
lodging  If  they  are  kept  together 
overnight?  in  other  words.  If  the 
sheriff  furnishes  lunch  and  supper, 
is  he  entitled  to  one-half  of  the 
$26.00  or  all  of  It,  although  he 
does  not  furnish  lodging  and  break- 
fast to  the  jury?" 

Section  4221,  R.  S.  Missouri  1939,  partially  reads 
a3  follows: 


■»  And  In  all  cases  of  felony, 
when  the  jury  are  not  permitted  to 
separate,  It  shall  be  the  duty  of 
the  sheriff  In  charge  of  the  jury, 
unless  otherwise  ordered  by  the 
court,  to  supply  them  with  board 
and  lodging  during  the  time  they 
are  required  by  the  court  to  be 
kept  together,  for  which  a reason- 
able compensation  may  be  allowed, 
not  to  exceed  two  dollars  per  day 
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for  each  juryman  and  the  officer  in 
charge;  and  the  same  shall  be  taxed 
as  other  costs  in  the  ease,  and  the 
state  shall  pay  such  costs,  unless 
in  the  event  of  conviction,  the  same 
can  be  made  out  of  the  defendant.” 

Under  the  above  partial  section  it  will  be  noticed 
that  the  following  term  is  used,  * for  which  a reason- 
able compensation  may  be  allowed,  not  to  exceed  two  dol- 
lars per  day  for  each  juryman  and  the  officer  in  charge;*" 
This  clause  is  a limitation  on  the  amount  that  can  be  al- 
lowed. It  does  not  specifically  state  that  two  dollars 
per  day  should  be  allowed. 

In  construing  statutes  one  must  take  other  sec- 
tions which  apply  to  the  same  subject  matter.  Section 
4237,  R.  S.  Missouri  1939,  reads  as  follows: 

"It  shall  be  the  duty  of  the  prose- 
cuting attorney  to  strictly  examine 
each  bill  of  costs  which  shall  be 
delivered  to  him,  as  provided.,  in 
the  next  preceding  section,  for  al- 
lowance against  the  state  or  county, 
and  ascertain  as  far  as  possible 
whether  the  services  have  been 
rendered  for  which  charges  are  made, 
and  whether  the  fees  charged  are 
expressly  given  by  law  for  such  ser- 
vices, or  whether  greater  charges 
are  made  than  the  law  authorizes, 
and  if  said  fee  bill  has  been  made 
out  according  to  law,  or  if  not, 
after  correcting  all  errors  therein, 
he  shall  report  the  same  to  the  judge 
of  said  court,  either  In  term  or  In 
vacation,  and  If  the  same  appears  to 
be  formal  and  correct,  the  judge  and 
prosecuting  attorney  shall  certify  to 
the  state  auditor,  or  clerk  of  the 
county  court,  accordingly  as  the  state 
or  county  is  liable,  the  amount  of 
costs  due  by  the  state  or  county  on 
the  said  fee  bill,  and  deliver  the 
same  to  the  clerk  who  made  it  out, 
to  be  collected  without  delay,  and 
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paid  over  to  those  entitled  to  the 
fees  allowed.” 

Under  the  above  section  It  Is  the  duty  of  the 
prosecuting  attorney  to  examine  all  bill's  of  coats  and 
among  other  things  to  determine  ”■»  h and  whether  the  fees 
charged  are  expressly  given  by  law  for  such  services,  or 
whether  greater  charges  are  made  than  the  law  authorizes, 

» « * ” Also,  under  the  above  section  the  prosecuting 
attorney  and  the  judge  shall  certify  to  the  state  auditor, 
or  to  the  clerk  of  the  county  court,  as  to  the  amount  of 
costs  due  by  the  state  or  county.  Under  partial  section 
4221,  supra,  the  words  Mreasonable  compensation”  are  used 
and  under  Section  4237,  supra,  it  is  the  duty  of  the  prose- 
cuting attorney  and  the  Judge  to  determine  whether  or  not 
the  compensation  allowed  for  the  board  and  lodging  of  Jury- 
men Is  reasonable. 

The  law  is  well  settled  that  before  any  fees  or 
costs  are  allowed  to  a public  official  he  must  be  able  to 
place  his  finger  upon  the  law  allowing  him  such  fees.  Un- 
der the  facta  in  your  case  there  is  no  specific  allotment 
of  fees  for  the  board  and  lodging  of  jurors,  but  there  is 
a limitation  of  two  dollars  per  day  for  each  juryman  and 
the  officer  in  charge.  In  the  case  of  City  of  Greenfield 
v.  Parmer,  190  S.  W.  406,  par.  2,  the  court,  in  passing 
upon  the  allotments  of  costs  and  fees,  said: 

”It  is  the  well-settled  law  of  this 
state  and  the  country  at  large  that 
the  right  to  tax  costs  is  purely  made 
by  statute;  no  such  right  existed  at 
common  law;  and,  unless  there  is  a 
statute  authorizing  the  taxing  of 
costs  against  the  plaintiff,  the 
order  of  the  circuit  court  is  erroneous. 

It  Is  held  In  the  case  of  State  ex  rel. 

Clarke  v.  Wilder,  197  Mo,  27,  94  S.  W. 

499,  that  no  costs  can  be  taxed  In  any 
court  except  such  as  the  statute  in 
terms  allows.  In  Ring  v.  chas.  Vogel 
Paint  & Glass  Co,,  46  Mo.  App.  loc.  clt. 

377,  the  following  language  Is  used* 

# It  may  be  stated  that  the 
entire  subject  of  costs.  In  both  civil 
and  criminal  cases.  Is  a matter  of 
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statutory  enactment!  that  all  such 
statutes  must  he  strictly  construed, 
and  that  the  officer  or  other  per- 
sons claiming  costa,  which  are  con- 
tested, must  be  able  to  put  his 
finger  on  the  statute  authorizing 
their  taxation,** 

As  to  the  construction  of  the  words  "reasonable 
compensation"  as  set  out  in  Section  4221,  supra,  the 
Supreme  Court  of  this  state  in  defining  the  word  "reason- 
able" in  the  case  of  State  v.  Coulter,  204  S,  W.,  page  5, 
1,  c.  6,  said: 

"W©  notice  that  the  words  ’ordinarily 
careful*  are  used  in  the  instruction 
in  this  ease  in  place  of  the  word 
’reasonable*  used  in  the  cases  cited. 

Black’s  haw  Dictionary  defines  ’reason- 
able* thus:  ’Agreeable  to  reason! 
just,  proper,  ordinary,  or  usual,’ 

For  the  purposes  of  this  case  we 
consider  the  words  ’reasonable*  and 
’ordinary’  as  synonymous.  * * " 

Also,  in  the  case  of  Gray  v,  Cheatham,  52  S.  W. 
(2d)  762  (Texas),  1.  c.  764,  the  Supreme  Court  of  Texas, 
in  defining  the  words  "reasonable  compensation",  saids 

* 

nvt  * * Reasonable  compensation  might 
include  more  than  the  reasonable  value 
of  services  rendered.  By  reasonable 
compensation  is  meant  what  would 
reasonably  compensate  one  for  a par- 
ticular service  under  particular 
facts i and  what  would  be  the  reason- 
able value  of  the  services  rendered 
would  be  what  was  the  reasonable  price 
paid  for  such  service  or  like  service 
in  the  community  where  such  services 
or  like  services  were  rendered." 

Under  the  above  opinion  it  is  always  a question 
of  fact  as  to  the  amount  that  would  be  considered  reason- 
able compensation.  It  depends  upon  the  circumstances, 
the  time  and  the  reasonable  value  for  like  services. 

Reasonable  compensation,  as  passed  upon  by  the 
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circuit  judge  and  the  prosecuting  attorney,  in  allowing 
this  fee,  depends  upon  the  facts  of  each  individual  act 
of  a sheriff  in  the  boarding  and  lodging  of  the  jury* 

In  the  case  of  E,  Wagner  & Son  v,  Commissioner  of  Internal 
Revenue,  93  P.  (2d)  816,  1*  c.  818,  the  circuit  court  of 
appeals,  in  a tax  Income  case,  held  as  follows: 

"The  statute  requires  that  an  allow- 
ance for  salaries  or  other  compen- 
sation must  be  reasonable,  before  the 
taxpayer  is  entitled  to  a deduction 
therefor  from  gross  income*  Whether 
or  not  such  salary  or  other  compen- 
sation is  reasonable  is  a question 
of  fact.  Sunset  Scavenger  Co*  v* 

Commissioner,  9 Cir.,  84  P.  2d  453, 

454 1 General  Water  Heater  Corp.  v. 

Commissioner,  9 Cir.,  42  P.  2d  419, 

420.  Generally,  Reasonable  and  true 
compensation  is  only  such  amount  as 
would  ordinarily  be  paid  for  like 
services  by  like  enterprises  In  like 
circumstances.1  # * " 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  circuit  judge  and  prosecuting 
attorney,  who  certify  the  fee  and  cost  bills,  should  determine 
whether  the  fee  asked  by  the  sheriff  for  the  boarding  and 
lodging  of  the  jury  and  sheriff  In  eharge  of  the  jury.  Is 
reasonable. 

It  is  further  the  opinion  of  this  department  that 
the  reasonableness  of  the  fee  or  cost  bill  Is  a question  of 
fact  and  depends  upon  all  of  the  circumstances  as  to  time, 
place  and  market  value  of  such  necessaries  furnished  by  the 
sheriff  to  the  jury  and  the  deputy  sheriff  in  charge. 

It  Is  not  for  this  office  to  pass  upon  questions  of 
fact  which  are  directly  under  the  supervision  of  the  circuit 
judge  and  prosecuting  attorney  who  are  more  acquainted  with 
the  service,  costs  and  market  value  of  such  accommodations 
furnished  by  the  sheriff, 

APPROVED:  Respectfully  submitted 


W.  J.  BURKE 

” Assistant  Attorney  General 

(Acting)  Attorney  General 
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C\  ‘ L COURT:  Nurses'  Home  cannot  be  constructed,  under 

COWTY  HOSPITAL  AND  levy  for  construction  of  a county  Hospital, 
NURSES'  HOME: 


August  25,  1941 


Honorable  Mark  Morris 
Prosecuting  Attorney 
Pike  County 

Dowling  Green,  Missouri 


Dear  Mr,  Morris: 


This  will  acknowledge  receipt  of  your  letter 
under  date  of  August  7,  1941,  requesting  an  official 
opinion  which  reads  as  follows: 

"I  would  appreciate  an  opinion  on  the 
following  question:  We  have  a County 
hospital  here  in  Pike  County  establish- 
ed under  Article  27  of  Chapter  111  of 
the  Revised  Statutes  of  Missouri  for 
the  year  1919  which  provides  for  the 
establishment  and  maintenance  of  County 
Hospitals,  The  trustees  now  desire  to 
build  a nurses'  home  in  addition  to  the 
hospital  as  the  nurses  at  present  have 
rooms  on  the  third  floor  of  the  hospital. 
It  is  almost  imperative  that  the  hospital 
get  this  added  facility  as  they  are  In 
dire  need  of  additional  rooms.  When 
they  built  the  hospital  the  petition 
which  was  granted  read  as  follows: 

Petitioners  ask  that  an  annual  tax 
be  levied  by  your  Honorable  body  at 
such  a rate  as  may  accord  with  the  best 
judgment  of  the  Court,  not  to  exceed 
however,  one  mill  on  the  dollar,  for 
the  establishment,  maintenance  and 
support  of  a public  hospital  at  said 
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City  of  Lotiisiana,  Pike  County,  Missouri.* 

"Now  would  the  words  ’maintenance  and 
support*  give  the  County  Court  and  the 
trustees  authority  to  use  the  annual 
tax  to  "build  a nurses’  home?" 

We  are  unable  to  locate  Article  27,  Chapter  III, 
R.  5.  His  so  ;.ri  1919,  referred  to  In  your  letter.  How- 
ever, we  assume  that  your  reference  i3  to  Chapter  III, 
Article  5,  R.  3.  Missouri  1919.  Section  12220,  R,  S. 
Missouri  1919  provides  for  the  purchase  of  land  and  for 
tho  building  of  a hospital  and  roads  as  follows: 

"Whenever  any  number,  not  less  than  one 
hundred,  of  the  qualiiied  voters  of  any 
such  county,  who  are  taxpayers  therein, 
shall  present  to  the  county  court  of 
such  county  a petition,  in  writing,  pray- 
ing the  county  court  that  an  election  be 
held  to  authorize  the  incurring  of  an  in- 
debtedness, and  the  levying  of  a direct 
tax,  or  the  issiiing  of  bonds  -therefor,  for 
the  purpose  of  purchasing  land  and  build- 
ing thereon  a county  hospital  for  the  poor 
of  such  county,  such  county  court,  upon 
the  presentation  of  such  petition,  may, 
if  It  so  determine,  at  a regular  term 
thereof,  and  by  order  of  record  of  said 
court,  adjudge  it  necessary  for  such 
county  to  incur  an  indebtedness  and  levy 
a direct  tax  or  Issue  bonds  therefor,  for 
•the  purpose  of  purchasing  the  land  and 
building  such  a hospital;  such  county 
court  may,  at  the  same  term,  order  a spe- 
cial election  in  said  county,  for  the 
purpose  of  providing,  for  the  incurring 
of  such  indebtedness  and  levying  a direct 
tax  or  issuing  bonds  therefor.  In  said 
order  for  such  election  there  shall  be 
recited  the  amount  and  purpose  of  the 
indebtedness  proposed  to  be  incurred,  and 
the  number  of  years  during  which  a direct 
tax  shall  be  levied,  and  the  amount  of 
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such  direct  tax  on  each  one  hundred 
dollars r valuation  each  year  to  pay 
said  indebtedness;  or  in  case  of  the 
issuance  of  bonds,  the  length  of  time 
for  which  bonds  shall  be  issued,  the 
rate  of  interest,  the  rate  of  increase 
of  the  tax  levy  to  pay  the  interest, 
and  provide  a sinking  fund  to  pay  the 
bondsj  and  the  date  on  which  the  elec- 
tion is  to  be  held  shall  also  be  recited 
in  said  order  of  the  county  court.” 

Counties  are  merely  quasi  corporations  or  political 
subdivisions  of  the  State  and  neither  the  county  or  the 
county  court  has  any  power  unless  given  by  the  Constitution 
of  the  State  or  a statutory  enactment.  In  Ray  County,  to 
the  use  of  the  Common  School  fund,  v.  Bentley  et  al.,  49  Mo. 
236,  l.c.  242,  the  court  in  so  holding  said; 

‘'But  counties  have  not  the  powers  of 
corporations  in  general.  They  are 
merely  quasi  corporations,  political 
divisions  of  the  State,  and  they  act 
in  subordination  to  and  as  auxiliary 
to  the  State  government.  (Harm.  & St. 

Jo.  R.R.  Co*  v.  Marion  County,  36  Mo. 

303 j State  v.  St. Louis  County  Court, 

34  Mo.  546;  Barton  County  v.  falser, 

47  Mo.  189.)  ‘They  have  no  power  to 
purchase  land  or  hold  the  same  unless 
it  is  given  to  them  by  statute*-*  ■» 

The  cou'''t,in  holding  the  county  court  only  exercised 
like  powers,  said,  (l.c*  242): 

"The  County  Court  does  not  derive 
its  powers  from  the  county,  and  it 
can  exercise  only  such  powers  as 
the  Legislature  may  choose  to  in- 
vest It  with*  Whatever  jurisdiction 
is  conferred  upon  it  is  wholly 
statutory*  It  acts  directly  in 
obedience  to  State  laws,  indepen- 
dently of  the  county.  Where  it 
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acts  for  and  binds  the  county,  it 
exercises  its  authority  by  virtue 
of  power  derived  from  the  State 
government,  and  it  obtains  author- 
ity from  no  other  source.  (Reardon 
v.  St.  Louis  County *36  Mo*  555.)" 

The  first  statutory  enactment  for  the  construction 
of  county  hospitals  w as  in  1907,  which  provisions  are  very 
similar  to  the  above  quoted  section  of  the  R*  S*  Missouri 
1919,  * 

You  inquire  if  the  county  is  authorized  to  build  a 
nurses*  home  on  the  annual  tax  as  provided  by  the  county 
court  for  the  maintenance  and  support  of  this  public  hospit- 
al. 

In  construing  a statutory  provision  one  of  the  car- 
dinal rules  is  to  determine  the  intention  of  the  Legislature 
at  the  time  of  sucjh  enactment.  In  Wallace  et  al,  v»  Woods, 
102  S.  Vf.  (2d)  91,  l.c.  95,  the  court  said: 

"The  primary  rule  of  construction 
of  statutes  is  to  ascertain  the 
lawmakers’  Intent,  from  the  words 
used  if  possible;  and  to  put  upon 
the  language  of  the  Legislature, 
honestly  and  faithfully.  Its  plain 
and  rational  meaning  and  to  promote 
its  object,  and  ’the  manifest  pur- 
pose of  the  statute,  considered 
historically,’  is  properly  given  con- 
sideration* ■»  r?  w 2 Lewis,  Sutherland 
on  Stat.  Const. (2d  Ed.)  Sec.  363; 

Endlich  on  Interpretation  of  Statutes, 

Sec.  329;  and  Maxwell  on  Statutes 
(5th  d.)  425.,  Cummins  v.  Kansas 
City  Public  Service  Co.,  334  Mo.  672, 

66  S.  ¥/,  (2d)  920,  loc,  cit.  925." 

Therefore,  we  must  look  to  the  word  hospital  in  the 
above  provisions  which  authorized  the  construction  of  a 
county  hospital,  and  not  as  hospital  may  be  Interpreted  at 
this  writing.  It  was  common  knowledge  when  the  above 
statutory  provisions  were  enacted,  that  practically  no  hos- 
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pitals  Included  nurses’  homes.  Today,  it  is  not  uncommon 
to  have,  either  attached  to  the  hospital  or  in  a separate 
building  on  the  same  lot  or  adjoining  thereto,  a nurses’ 
home . 

i 

Funk  and  W agnail , IT ew  Standard  Dictionary,  defines 
’’hospital”  as  follows: 

”Ari  institution  for  the  reception, 
care  and  medical  treatment  of  the 
3ick  or  wounded;  also,  the  building 
used  for  that  purpose.” 

Section  9832,  R.  S,  Missouri  1939,  subdivision  8, 
defines  hospital  in  the  narcotic  act  which  was  only  en- 
acted in  1937,  and  roads  as  follows; 

” ’Hospital’  moans  an  institution 
for  the  care  and  treatment  of  the 
sick  and  injured,  approved  by  the 
State  Board  of  health  if  operated 
by  and  for  medical  physicians  or 
by  the  State  Board  of  Osteopathic 
Registration  and  Examination,  if 
operated  by  and  for  osteopathic 
physicians,  as  proper  to  be  en- 
trusted with  the  custody  of  nar- 
cotic drugs  and  the  professional 
use  of  narcotic  drugs  under  the 
direction  of  a physician,  dentist  ■ 
or  veterinarian,” 

Nov/  it  is  true  that  the  modern  version  of 
hospital  is  quite  different.  The  l hcyclopaedia  Brltannica, 
Volume  11,  14th  edition,  page  792,  defines  the  modern 
version  of  hospital  in  this  manner: 

"The  evolution  of  the  modern  hospital 
affords  one  of  the  most  marvellous 
evidences  of  the  advance  of  scientific 
and  humanitarian  principles  which  the 
world  has  ever  seen.  Formerly  the 
hospital  was  merely  a building  or  build- 
ings, very  often  unsuitable  for  the 
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purposes  to  which  it  was  put,  where 
sick  and  Injured  people  were  retained 
and  more  frequently  than  not  died. 

The  hygienic  condition,  the  methods 
of  treatment  and  the  hospital ‘atmos- 
phere were  all  so  relatively  unsatis- 
factory as  to  yield  a.  mortality  in 
serious  cases  of  40  At  the  pres- 
ent time  in  all  large  cities,  great 
hospitals  have  been  erected  upon  ex- 
tensive sites  which  are  so  planned  as 
to  constitute  in  fact  a village  with 
many  hundreds  of  inhabitants.  This  . 
type  of  modern  hospital  has  common 
characteristics.  A multitude  of  sep- 
arate buildings  are  dotted  over  the 
site,  v/ard.s  for  male  and  female  patients, 
residential  blocks  for  medical  officers, 
nurses,  servants,  administration  block, 
store-rooms,  kitchens,  etc.,  and  the 
whole  Institution  may  cover  20  acres  or 
upwards.  In  one  such  institution, 
within  an  area  of  20  acres,  there  are 
6m.  of  drains,  29m.  of  water  and  steam 
pipes,  3m.  of  roof  gutters,  42m.  of 
electric  wires.” 

In  Johnson,  City  Tax  Collector,  v.  Mississippi 
Baptist  Hospital,  106  SO.,  l.c.  3,  the  court  In  construing 
a tax  statute  exempting  hospitals  held  this  did  not  include 
a nurses'  home  on  an  adjoining  lot.  In  so  holding  the 
court  said  the  law  provided: 

” 'The  following  property,  and  no  other, 
shall  be  exempt  from  taxation,  to  wit: 

Vt  A 7t  '.$•  it  ;>  ■>>  ifr  w A -iir  A S 1C-  A -Sr  >ir  vfr 


"'(f)  Property  appropriated  to  and 
occupied  and  used  for  any  hospital 
or  charitable  Institution.' 


” (1)  In  our  view  the  maintaining  of  a 
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liome  for  the  nurses  employed  by  the 
hospital  and  for  other  employees  of 
the  hospital  is  not  a hospital  pur* 
pose  within  the  meaning  of  the  stat- 
ute, The  statute  contemplates ‘ such 
uses  as  are  reasonably  necessary  to 
an  effective  discharge  of  the  powers 
and  duties  of  the  hospital  under  its 
charter  powers*  It  is  not  necessary, 
for  the  proper  operation  of  a hospit- 
al, that  the  corporation  should  fur- 
nish homes  for  the  nurses  when  not 
on  duty*  They  are  no  different  from 
o tiler  people  who  work  and  pay  for 
board  and  lodging  or  furnish  their 
own  homes  when  off  duty  and  perform- 
ing no  service  necessary  for  the 
proper  operation  of  a hospital*  It 
would  be  an  unwarranted  distinction, 
by  construction  of  the  language  of 
the  statute,  to  hold  that  buildings 
used  merely  as  a rooming  house  for 
employees  come  within  the  meaning  of 
the  statute.  Dee  Thurston  County  v. 
Sisters  of  Charity,  14-  W ash.  264,  44 
P*  252;;  Phildelphia  v.  Jewish  Hospital 
Asa'n,  148  Pa.  454,  23  A,  1155;  Re 
Sisters  of  Blessed  Sacrament,  30  Pa. 
Super.  Ct.  640;  Phi  Beta  Epsilon  Cor- 
poration v.  Boston,  182  Maas,  457,  65 
N.  E«  824;  Calvary  Baptist  Church  v. 
Mil  liken,  148  Ky.'  580,  147  3.  W,  12; 
People  ex  rel.  v.  Y.  M,  G.  A*,  157  111 
403,  41  H.  E.  557;  AuditorGeneral  v* 
Woman’ s Temperance  Ass’n,  119  Mich. 
430,  78  IT.  w.  466;  School  District  v. 
Howe,  62  Ark.  481,  37  S.  W.  717; 
Baptist  B.  <k  M,  Society  v.  Boston, 

204  Mass.  28,  90  N.  E.  572;  All  Saints 
Parish  v.  Brookline,  178  Mass.  404, 

59  N.  E.  1003,  52  L.  R.  A.  778;  First 
Christian  Church  v.  Beatrice,  39  Heb. 
432,  58  N.  V/.  166. 
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nIn  the  case  of  Phi  Beta  Epsilon 
Corporation  v.  Boston,  182  Mass, 

457  at  page  459*  65  K,  B.  824, 

825,  the  court  salds  » •• 

" ’ But  the  housing  or  hoarding  of 
students  is  not  of  itself  an  educa- 
tional process  any  more  than  is  the 
housing  or  boarding  of  any  other 
class  of  human  beings.  The  nature 
of  the  process,  so  far  as  respects 
its  educational  features,  is  not 
determined  solely  by  the  character 
of  those  who  partake  of  its  benefits. 

Sup  .os e a number  of  students  of  the 
Institute  of  Technology  should  con- 
clude to  provide  lodging  and  board 
for  themselves  on  some  co-operative 
plan,  and  for  that  purpose  should 
buy  and  occupy  a house  not  in  any 
way  connected  with  the  grounds  or 
property  of  the! Institution,  could 
it  be  said  that] such  a house  was 
used  for  an  educational  purpose? 

Suppose  again,  that  these  students 
were  incorporated  for  the  purpose 
of  providing  board  and  lodging  for 
themselves  and  others  while  students, 
could  it  be  said  that  the  use  of  the 
real  estate  for  such  purposes  was 
and  educational  process?  The  trouble 
with  the  plaintiff’s  case  is  that  the 
property  may  have  been  found,  as 
above  stated,  to  have  been  used  as 
a dormitory  or  boarding  house,  that 
this  was  the  dominant  use  and  was  in 
no  way  necessary  or  convenient  for 
such  alight  and  Incidental  education 
or  scientific  instruction  as  was 
furnished  by  the  plaintiff,  and  there- 
fore was  in  no  proper  sense  a part  of, 
or  merely  incidental  to,  such  instruction,’ 

"Vile  are  therefore  of  the  opinion  that 
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th 3 nurses’  home  and  the  lot  in  which 
it  is  situated  in  the  city  of  Jackson, 
assessed  for  taxation  by  the  city,  is 
subject  to  taxation,  and  that  it  was 
error  to  overrule  the  demurrer,11 

In  Burke  v.  Kansas  State  Osteopathic  Association, 

111  Fed.  (2)  250,  l,c.  256,  a suit  was  brought  by  an  asso- 
ciation of  osteopaths  against  the  collector  of  internal 
revenue  to  enjoin  the  collector  from  refusing  to  issue  and 
reissue  narcotic  licenses  to  osteopathic  physicians  in  the 
State  of  Kansas,  The  counsel  for  the  association  in  this 
case  contended  that  osteopaths  were  physicians  as  that  word 
was  used  in  the  Federal  Narcotic  Act,  The  court  held  that 
under  the  Act  of  1913,  as  the  courts  of  Kansas  had  construed 
the  Act,  osteopaths  did  not  practice  surgery  and  further 
held  that  if  osteopathic  schools  of  good  repute  do  now  teach 
surgery  and  have  abandoned  their  former  opinion  as  to  the 
necessity  of  surgery,  the  fact  has  never  been  recognized  by 
the  legislature  or  the  courts  of  this  state.  In  other  words, 
the  legislature  has  not  amended  said  Act  of  1913  and  in  view 
of  the  decisions  rendered  by  the  courts  of  the  State  of 
Kansas,  as  hereinafter  mentioned,  the  wprd  osteopath  as  used 
in  the  Act  of  1913  still  has  the  same  meaning  as  it  did  at 
the  time  of  the  enactment.  Therefore,  in  1913  at  the  time 
of  the  enactment  of  this  Kansas  law,  there  was  a definite 
meaning  to  the  term  ’’osteopathy”  and  that  meaning  was  clearly 
stated  in  the  opinion  rendered  by  the  Kansas  Supreme  Court 
as  early  as  1911,  State* v,  Johnson,  supra.  In  the  above  case 
the  court  quoted  from  State  ex  rel*  v.  Gleason,  140  Kan.  1, 

79  Pac.  (2)  917,  wherein  the  Supreme  Court  of  Kansas  said  in 
part,  (l.c,  253-54;  1930) j 

’’The  general  use  of  a knife  or  other 
instruments  in  surgical  operations 
was  regarded  as  unnecessary  and  opposed 
to  the  osteopathic  system  of  treatment. 

Apparently  the  legislative  Intent  of 
the  act  of  1913  (Ch.  290)  was  to  recog- 
nize the  system  of  osteopathy  as  they 
taught  in  Its  schools  and  colleges  of 
good  repute,  and  to  authorize  its  prac- 
tice by  those  who  believed  in  and  con- 
formed to  its  teachings.  Our  legislature 
recognised  that  there  is  a broad  field 
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for  the  use  of  such  a system  of 
the  Healing  art,  if,  as  is  sug- 
gested by  counsel  for  defense, 
osteopathic  schools  and  colleges 
of  good  repute,  and  those  who 
practice  osteopathy,  have  aban- 
doned their  fundamental  theory 
that  surgery,  in  the  main,  should^ 
be  confined  to  manipulation  with- 
out the  use  of  the  knife  and  other 
instruments,  that  fact  never  has 
been  recognized  by  the  legislature 
or  the  courts  of  this  State, H 

The  above  case  supports  our  contention  that  the 
word  hospital  in  the  provisions  providing  for  a county 
hospital  shall  have  the  same  meaning  as  it  had  at  the 
time  said  provision  was  enacted.  If  these  provisions 
pertaining  to  the  building  of  a comity  hospital  were  of 
recent  enactment  then  a nurses*  horn©  might  be  considered 
as  a necessary  part  of  the  county  hospital,  but  since  a 
hospital  at  the  time  of  enacting  the  abbve  provisions  did 
not  include  a nurses*  home  then  it  is  the  opinion  of  this 
department  that  no  nurses’  home  may  be  constructed  out  of 
this  levy. 

There  is  a v/ell  established  rule  that  where  an  agent 
is  clothed. with  general  powers  the  means  and  measures  necessary 
to  effectuate  the  powers  granted  attend  the  grant  of  authority 
as  inevitable  incident*  (State  ex  rel.  Gates,  6V  Mo,,  l,c,  143  j 
Church  v,  Hadley,  240  Mo#,  l*c,  692-698.)  There  are  also 
cases  which  hold  that  where  authority  is  given  for  the  build- 
ing of  a schoolhouse  that  the  ground  for  said  schoolhouse  to 
be  constructed  upon  may  also  be  purchased  and  that  the  board 
in  charge  of  the  work  is  authorized  to  purchase  said  ground 
for  the  reason  that  it  is  an  incidental  power  because  indis- 
pensable to  attain  the  'end,  (State  v(  Board  of  Education, 

76,  S*  E*  127 j Board  of  Education  v.  State,  67  Pac,,  559,  l.c. 
560 . ) 


However,  there  is  a distinction  between  such  line 
of  authorities  and  the  instant  case  for  the  reason  that  to 
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build  the  schoolhouse  it  was  necessary  to  have  some  land 
on  which  to  construct  said  schoolhouse.  Naturally  it  was 
Incidental  thereto  and  indispensable,  but  in  this  case  the 
nurses’  home  was  not  necessary  and  Indispensable  at  the  time 
these  provisions  were  enacted.  Therefore,  we  must  hold  that 
the  nurses*  home  cannot  be  constructed  out  of  the  levy  con- 
templated, and  in  the  absence  of  any  statutory  or  constitution- 
al provision  authorizing  the  building  of  said  nurses’  home 
the  county  cannot  construct  same. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED t 


VANE  C . ' flfURLO 

(Acting)  Attorney  General 
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OFFICERS : 


Acceptance  of  "tips",  even  though 
after  office  hours  - against  public 
policy. 


September  18,  1941 


Hon.  Mark  Morris 
Prosecuting  Attorney 
Tike  County 

Bowling  Green,  Missouri 


Dear  Sir: 


FILE 


S 


We  are  in  receipt  of  srour  request  for  an  opinion, 
under  date  of  September  9,  1941,  which  reads  as  follows t 


"We  would  appreciate  an  opinion  as  to 
whether  the  Recorder  can  receive  tips 
for  issuing  marriage  licenses  outside 
his  office  hours." 


We  understand  that  by  the  ’word  "tips",  as  used 
in  your  letter,  you  mean  "small  denominations  given 
and  intended  as  personal  gifts,  in  addition  to  the 
regular  charge  for  the  services  rendered,"  (149  Ky, 
377,  149  S.  W.  828,  Eouvierfs  Law  Dictionary*  ) 

Section  3366  R*  8.  Missouri,  1939,  provides 
as  follows  t 


"The  recorder  shall  record  all 
marriage  licenses  issued  in  a well- 
bound  book  kept  for  that  purpose, 
with  the  return  thereon,  for  which 
he  shall  receive  a fee  of  one  dollar, 
to  be  paid  for  by  the  person  obtain- 
ing the  same." 
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In  the  case  of  Nodaway  County  v.  bidder,  129  S. 
W.  (2d)  857,  1.  c.  860,  the  Court  said: 


MThe  general  rule  is  that  the  ren- 
dition of  services  by  a public 
officer  is  deemed  to  be  gratuitous, 
unless  a compensation  therefor  is 
provided  by  statute.  If  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is 
confined  to  that  manner  and  is  en- 
titled to  no  other  or  further  compensa- 
tion or  to  any  different  mode  of  se- 
curing same.  Ouch  statutes,  too  must 
be  strictly  construed  as  against  the 
officer.  **  « - (cases  cited)  * *-  . 

"It  Is  well  established  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorizing  such  pay- 
ment. a (cases  cited)  * *.M 

In  the  case  of  Robinson  v.  Huf faker,  23  Idaho 
173,  129  P.  334,  337,  It  was  held: 


that  where  one  accepts  an  office 
with  compensation  fixed  by  law|f  he 
has  no  legal  claim  for  extra  compensa- 
tion, and  a promise  by  the  county 
board  to  pay  him  an  extra  fee  was  not 
binding,  though  he  had  rendered  servi- 
ces and  exercised  a degree  of  dili- 
gence greater  than  could  legally  have 
been  required." 


In  the  case  of  In  Re  Williams,  128  S.  W.  (2d)  1098 
1.  c.  1102,  the  Court  said* 
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"However,  ’the  principle  is  well 
settled,  on  considerations  of  public 
policy,  that  an  officer  cannot  law- 
fully receive,  or  recover,  a reward 
for  the  performance  of  a service  which 
it  is  his  duty  to  discharge.  This  rule 
has  been  applied  to  jailers?  policemen; 
sheriffs?  deputy  sheriffs.1  (23  R.  0.  L. 
pp.  1126,  1127.)" 


We  quote  from  the  above  cases  in  order  to  show  the 
general  propositions  of  law  which  we  think  have  a bear- 
ing on  the  question  asked  in  your  request. 

In  the  case  of  Wakefield  v.  VanTassell,  202  111. 
Rep.  41,  1.  c.  44,  the  Court  held: 


^It  has  been  well  said  that.,  public 
policy  is  a variable  quality,  but 
that  it  is  only  variable  in  so  far 
as  the  habits,  capacities  and  op- 
portunities of  the  public  have  be- 
come more  varied  and  complex,  and 
that  the  principles  to  be  applied 
have  always  remained  unchanged  and 
unchangeable.  ’The  relations  of 
society  become,  from  time  to  time, 
more  complex.  Statutes  defining 
and  declaring  public  and  private 
rights  multiply  rapidly,  and  public 
policy  often  changes  as  the  laws 
change,  and  therefore  new  applica- 
tions of  old  principles  are  required* ' 
(Davies  v*  Davies,  L*  R.  36  Gh.  Div. 
364.)  # * * * * * ':i-  * 


The  Court,  in  this  case 
from  the  case  of  Brooks 
the  following: 


, also  quoted,  with  approval 
v.  Cooper,  50  N.  J.  Eq.  761 


f 
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H ’Whatever  tends  to  injustice  or  op- 
pression, restraint  of  liberty,  re- 
straint of  legal  right;  whatever 
tends  to  the  obstruction  of  justice, 
a violation  of  a statute  or  the  ob- 
struction or  perversion  of  the  admini- 
stration of  the  law;  whatever  tends 
to  Interfere  with  or  control  the 
administration  of  the  law  as  to  execu- 
tive, legislative  or  other  official 
action,  whenever  embodied  in  and  made 
the  subject  of  a contract,  the  con- 
tract is  against  public  policy  and 
therefore  void,  and  not  susceptible 
of  enforcement,  * - as,  for  instance, 
an  agreement  to  withdraw  an  election 
petition  in  consideration  of  money 
was  held  void.  (Goppock  v.  Bower,  4 M, 
& W.  361.)  And  so  an  agreement  to  ob- 
tain a pardon  was  held  void.  (Krlbben 
v.  Hsycraft,  26  Mo.  396.)  Likewise 
conti acta  for  services  known  as  'lobby 
services,'  * * 


In  the  case  of  People  v.  Chicago  Gas  Trust  Co., 
130  111.  268,  the  Coubt  held* 


MPubllo  policy  is  that  principle  of 
the  law  which  holds  that  no  subject  or 
citizen  can  lawfully  do  that  which  has 
a tendency  to  be  Injurious  to  the  public 
or  against  the  public  good.  The  question, 
then,  in  this  case  to  determine  is,  does 
the  condition  in  the  deed  have  a tendency 
to  be  Injurious  to  the  public  or  to  be 
against  the  public  good,” 


We  also  quote  from  the  case  of  Trist  v«  Child, 
88  U*  S.  Rep.  441,  1.  c.  450 . While  this  is  a case 
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growing  out  of  a contract  for  conducting  a lobby  upon 
congressmen,  the  Court,  in  refusing  to  uphold  the  con- 
tract, defined  and  characterized  "public  policy"  in 
the  following  language s 


"The  foundation  of  a republic  is  the 
virtue  of  its  citizens.  They  are  at 
once  sovereigns  and  subjects.  As 
the  foundation  is  undermined,  the 
structure  is  weakened.  When  it  is 
destroyed,  the  fabric  must  fall.  Such 
is  the  voicb  of  universal  history. 

The  theory  ©f  our  government  is,  that 
all  public  stations  are  trusts,  and  that, 
those  clothed  wi:th  them  are  to  be  animated 
in  the  discharge? of  their  duties  solely 
by  considerations  of  right,  justice,  and 
the  public  good.  They  are  never  to  de- 
scend to  a lower  plane.  But  there  is  a 
correlative  duty  resting  upon  the  citizen. 

In  his  intercourse  with  those  in  authority, 
whether  executive  or  legislative,  touching 
the  performance  of  their  functions,  he  is 
bound  to  exhibit  truth,  frankness,  and 
integrity*  ' Any  departure  from  the  line 
of  rectitude  in  such  cases , isl  not  only 
bad  in  morals,  but  involves  a public  wrong. 
No  people  can.  have  any  higher  public  inter- 
est, except  the  preservation  of  their 
liberties,  than  integrity  in  the  administra- 
tion 
ments 


We  have  made  a diligent  .;searcli  to  find  a case 
identical  to  the  one  which  we  thought  you  had  in  mind 
at  the  time  you  made  the  opinion  request*  Our  endeavors 
lead  us  to  Cite  the  ca3e  of  Yuma  County  v.  Donald  B. 
Wisener,  46  P.  115,  99  A.  L*  R.  642.  Other  cases  may 
be  found  digested  in  the  A*  L,  R«  In  the  Yuma  County 
case,  sypra,  the  fallowing  is  found  at  page  645: 


of  th^ir  government  in  all  its  depart- 
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"The  gist  of  the  first  cause  of  ac- 
tion is  that  the  defenaant,  by  means 
of  the  scheme  or  system  above  set 
forth,  makes  nonresident  applicants 
for  marriage  licenses  believe  that 
they  can  only  obtain  a license  to 
marry  by  paying  a fee  of  $4.50, 
when  as  a matter  of  law  fsueh  licenses 
are  required  to  be  issued  upon  the 
payment  of  the  fee  of  $2,  and  that 
when  by  reason  of  sueh  deceit  on  the 
part  of  defendant  parties  make  the 
excess  payment,  he  keeps  that  for  his 
own  use,  on  the  ground  that  it  is  not 
money  belonging  to  Yuma  county,  * 


The  Court  in  this  case  had  this  to  say  at  page  646: 

(S 

>;■ 

"That  the  conduct  set  forth  in  the 
first  cause  of  action  is  improper  and 
unethloal  is  obvious  to  any  right- 
minded  person,^/ Any  officer  who  gives 
a citlsen  to  juiderstand  in  any  manner 
that  the  law  requires  a fee  for  the 
performance'  of  a duty  iri  excess  of  the 
legal  one,  and  who  retains  such  excess, 
when  paid,  for  his  own  ifse,  is  certainly 
guilty  of  the  most  reprehensible  conduct, 
which  comes  perilously  hear  to  being  a 
criminal  offense,  if  It  'is  not  actually 
such/'  Indeed,  counsel  for  defendant  in 
his  brief  and  in  his  argument  before 
this  court  did  not  attempt  to  defend  the 
conduct  of  his  client,  but  contended 
solely  that,  regardless  of  what  the  moral 
aspects  of  the  situation  may  be,  Yuraa 
comity  is  not  entitled  to  recover  the 
money  which  the  client  has  collected. 

This,  of  course,  is  the  only  legal  ques- 
tion before  us,  and  we  proceed  to  consider 
it.  In  so  doing  we  shall  discuss  the  two 
causes  of  action  separately," 
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From  the  reading  of  this  case,  and  the  cases  supra, 
one  can  readily  see  the  nefarious  methods  that  could 
be  fostered  upon  the  public. 


CONCLUSION . 


Therefore,  in  conclusion,  we  are  of  the  opinion 
that  the  acceptance  of  "tips"  by  Recorders  for  issuing 
marriage  licenses,  although  they  may  be  received  outside 
of  office  hours,  is  against  public  policy  and  is  con- 
demned by  the  law. 


Respectfully  submitted 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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NEPOTISM:  A -father  is  not  related  to  the  lister  of  his  son's 
wife  by  affinity,  and  the  appointment  by  the  father 
of  such  person  as  an  official  clerk  does  not  violate 
Sec.  13,  Article  14,  of  the  Constitution, 


July  25,  1941 


Hon,  Fred  E.  Mueller 
Associate  Prosecuting  Attorney 
St,  Louis  County 
Clayton,  Missouri 


Dear  Sir: 


We  are  In  receipt  of  your  letter  of  July  22nd  wherein 
you  ask  for  an  opinion  from  this  office  upon  the  following 
statement  of  facts: 

"G.  Hillmann,  a Justice  of  the  Peace  of 
Normandy  Township,  desires  to  appoint 
Dorothy  Jordan  as  his  clerk,  under  the  pro- 
visions of  Section  2774,  R,  S.  1939,  Dorothy 
Jordan  is  a sister  of  Victoria  Jordan  Hill- 
mann,  who  Is  the  wife  of  Kenneth  Hillmann, 
the  son  of  C.  Hillmann,  the  Justice  of  the 
Peace,  Justice  Hillmann  asks  the  opinion  of 
this  office  whether  or  not  the  appointment 
- of  the  sister  of  his  son’s  wife  would  be  a 
violation  of ‘Section  13,  article  14  of  the 
Constitution  of  Missouri,  which  provides  as 
follows: 

'Any  public  officer  or  employee  of 
this  State  or  of  any  political  sub- 
division thereof  who  shall,  by  vir- 
tue of  said  office  or  employment, 
have  the  right  to  name  or  appoint 
any  person  to  render  service  to  the 
State  or  to  any  political  subdivision 
thereof,  and  who  shall  name  or  ap- 
point to  such  service  any  relative 
within  the  fourth  degree,  either  by 
consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or 
employment , * 
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"We  advised  him  that  we  did  not  think  that 
Dorothy  Hillmann  was  related  to  him  by  af- 
finity but  we  found  no  Missouri  Case  bear- 
ing on  the  situation.  We  did  however, 
find  that  there  are  a number  of  cases 
which  hold  that  the  sister  of  a man’s  wife 
is  not  related  by  affinity  to  that  man’s 
blood  relative.  These  oases  we  located  in 
’Words  and  Phrases’  (Permanent  edition) 
volume  3,  pages  682,  664  and  page  65  of 
♦Pocket  Parts’  and  under  the  word  Affinity, 
Kinsman  of  wife  and  of  husband. 

"Justice  Hillmann  is  without  a clerk  at 
this  time  and  desires  to  make  an  appoint- 
ment as  soon  as  possible*  We  would  like 
to  have  your  opinion  in  this  matter  at 
your  earliest  convenience.” 


tinder  the  provisions  of  Section  13,  Article  14,  of  the 
Constitution  of  Missouri,  which  is  correctly  set  forth  in  your 
request  for  an  opinion,  persons  related  within  the  fourth  de- 
gree, either  by  consanguinity  or  affinity,  cannot  be  appointed 
to  office. 

We  are  of  the  opinion,  however,  that  if  the  Justice  of 
the  Peace  should  appoint  the  sister  of  his  son*»  wife,  such  act 
would  not  be  in  violation  of  the  constitutional  provision  above 
referred  to,  because  he  is  not  related  to  such  person  by  con- 
sanguinity or  affinity  in  any  degree  as  is  prohibited  by  the  said 
constitutional  provision. 

In  2 C.  J.  378,  it  is  said: 

’’Blood  relations  of  the  husband  and  blood 
relations  of  the  wife  are  not  related  to 
each  other  by  affinity,  Nor  does  the  term 
’affinity*  ordinarily  include  persons  re- 
lated to  the  spouse  simply  by  affinity.” 

In  Encyclopedia  Brittanica,  (11th  Ed.)  Vol.  1,  page  301, 
the  author  has  the  following  to  say  about  affinity: 
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'•The  marriage  having  made  them  one  per- 
son, the  blood  relations  of  each  are  held 
as  related  by  affinity  in  the  same  degree 
to  the  one  spouse  as  by  consanguinity  to 
the  other.  But  the  relation  is  only  with 
the  married  parties  themselves  and  does 
not  bring  those  in  affinity  with  them  in 
affinity  with  each  other;  so  a wife’s 
Bister  has  no  affinity  to  her  husband’s 
brother,” 

In  the  case  of  Pemiscot  Land  & Cooperage  Co.  vs,  Davis, 
147  Mo.  App.  194,  l.o.  202,  the  court  had  this  to  says 

"The  Juror  challenged  stated  that  he  was 
a second  cousin  to  the  wife  of  one  of  the 
defendants.  That  brought  him  within  the 
degree  of  affinity,  though  not  of  consan- 
guinity, prescribed  by  the  statute.  One 
is  within  the  prescribed  degree  of  af- 
finity when  the  ’relationship  is  by  mar- 
riage between  a husband  and  h>is  wife’s 
blood  relations,  or  between  a wife  and 
her  husband’s  blood  relations’  (Webster’s 
Hew  International  Dictionary,  Ed.  1910).” 


"There  is  no  '’affinity’  between  blood  re- 
lations of  husband  and  blood  relations  of 
wife,  within  constitutional  provision  pro- 
hibiting Judge  from  presiding  on  trial  of 
.any  cause  where  the  parties  or  either  of  them 
shall  be  connected  with  him  by  ’affinity*  or 
’consanguinity.’  (See  cases  cited.)  Words 
and  Hirases,  Vbl.  2,  (Pocket  Part)  page  SS. 


It  will  be  noted  from  reading  the  above  definitions  and 
cases  cited  that  the  relationship  by  affinity  comes  into  force 
through  marriage,  and  upon  the  statement  of  faets  before  uo  it 
certainly  could  not  be  said  that  the  father  and  the  sister  of 
the  son’s  wife  would  be  kin  by  affinity,  for  the  sister  would 
be  kin  only  to  the  son  because  of  the  son’s  marriage  to  her 
sister,  and  it  would  be  through  this  marriage  that  such  affinity 
would  arise. 


t 
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CONCLUSION 


We  are  of  the  opinion  that  a father  Is  not  kin  to 
the  sister  of  his  son's  wife  either  by  consanguinity  or  af- 
finity, Therefore,  the  Justice  of  the  Peace  referred  to  in 
your  opinion  request  would  have  the  right  to  appoint  the 
sister  of  his  son’s  wife,  and  such  appointment  would  not  be 
in  violation  of  Section  13,  Article  14,  of  the  Constitution 
of  Missouri, 


Respectfully  submitted 


B,  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED! 


tm  'srmrm 

(Acting)  Attorney  General 


BRCsHR 


TAXATION:  Even  tho  cemetery  association  later  sells  off 
part  of  land  said  land  tax  exempt  during  time 
held  by  association  for  cemetery  purposes. 
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January  2 , 194(1 


Hon.'  Martin  L*  Neaf 
Assessor*  tit*  Louis  County 
Clayton*  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
December  13,  1940,  requesting  our  opinion  on  whether 
certain  property  formally  owned  by  the  Memorial  Park  Cem- 
etery Association  was  subject  to  real  estate  tax  during 
said  time. 


The  facts  are,  as  we  understand  them*  that  the 
Association  has  been  in  existence  about  twenty  years  and 
its  original  cemetery  tract  comprised  i|bout  400  acres  of 
land*  A number  of  years  ago  200  acres  of  this  tract  was 
abandoned  so  far  as  holding  it  for  use  for  cemetery  pur- 
poses is  concerned^  Since  the  beginning  the  remaining 
200  acres  has  been  dedicated  for  cemetery  purposes.  Drives 
and  roadways  were  laid  out  therein  and  the  plat  we  have 
shows  they  extend  in  the  _ portion  in  question*  From 
time  to  time  throughout  the  years  the  tract  was  land- 
scaped as  demands  necessitated.  During  this  time  some 
20,000  lots  have  been  sold  and  over  5,0.00  bodies  have  been 
buried  in  various  parts  of  the  200  tract.  A portion  of 
this  tract,  consisting  of  23  acres  off  the  east  side,  was 
never  landscaped*  but  was  included  in  the  original  dedi- 
cation and  over  30  burial  lots  were  sold  therein*  In 
1939*  the  Association  repurchased  the  lots  sold  in  this 
23  acre  tract,  vacated  the  dedication  and  sold  the  whole 
of  said  23  acre  tract  to  private  enterprise  for  develop- 
ment as  a residential  subdivision* 

In  our  opinion  to  you  under  date  of  June  6,  1940* 
we  had  oooasion  to  consider  a similar  question  in  connec- 
tion with  the  caretakers  plo.t  and  house  in  the  Salem  Cem- 
etery* We  cited  the  case  of  National  Cemetery  Association 
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v*  Benson  1E9  S.  W.  (Ed)  84E  (Mo.  Sup.)  where  it  was  said 
1*  o*  844: 

"We  must  determine  therefore  what  is  in- 
cluded under  the  word  'cemetery.*  A cemetery 
has  been  defined  to  be:  'A  place  or  ground 
set  apart  for  the  burial  of  the  dead,  orig.  a 
Roman  catacomb*  later  the  consecrated  yard  of 
a church  so  used*  now  any  burial  ground*  esp* 
on  a large  scale;  a graveyard;  a necropolis** 
(Webster's  New  International  Dictionary*  2d 
Ed*)  *A  cemetery  is  a place  set  apart,  either 
by  municipal  authority  or  private  enterprise* 
for  the  interment  of  the  dead*'  (10  Amer* 

Juris.*  Cemeteries,  Sec*  E*  p*  487*)  To 
invoke  the  exemption  the  property  must  have 
been  'set  apart*  for  the  burial  of  the  dead*" 

The  court  held  the  property  taxable  in  that 
ease  saying  1*  c*  845: 


"We  can  find  nothing  in  the  record"  to  show 
that  the  land  assessed  here  has  either  been 
used  as  a cemetery  or  that  active  measures 
have  been  taken  toward  preparing  it  for  cem- 
etery purposes*" 

We  said  in  the  opinion  heretofore  mentioned 

page  5: 

"Note  also  that  the  Supreme  Court  in  the 
Benson  case  * * * stated  with  respect  to  the 
failure  of  proof*  that  no  'active  measures  have 
been  taken  toward  preparing  it  for  cemetery 
purposes**  We  take  It fromthis  statement*  that 
had  the  evidence  shown  that  steps  had  been  taken 
toward  preparing  ohe  unplatted  65  acres  for 
cemetery  purposes  the  conclusion  of  the  Court 
would  have  been  the  reverse  of  what  it  was* 

"From  this  we  infer  the  rule  to  be  that 
land  prepared  for  cemetei'y  purposes  * although 
no  burials  have  been  made  therein*  is  tax  ex- 
empt * " 
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Thus  it  appears  that  the  tax  exemption  requires 
cemetery  lands  to  he*”  set  apart*  for  the  burial  of  the 
dead,"  and  steps  be  taken  to  prepare  the  land  for  that 
purpose.  No  burials  are  required. 

We  think  the  facts  in  this  situation  show  that 
these  requirements  were  met,  throughout  the  years  the  23 
acre  tract  was  owned  by  the  Association.  The  land  was 
set  apart  (dedicated)  for  cemetery  purposes  and  steps 
(the  platting  of  lots,  laying  out  of  drives  and  roadways, 
and  selling  lots  therein)  were  taken  to  prepare  the  tract 
for  ouch  purpose. 

Therefore,  it  is  our  opinion  that  the  land  in 
question  was  not  subject  to  taxation  during  the  time  it 
was  held  by  the  Memorial  Cemetery  Park  Association  for 
cemetery  purposes. 

Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

APPROVED:  Assistant  Attorney  General. 


COVELL  R.  HEWITT 
(Acting)  Attorney  General 
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TAXATION  AND  REVENUE:  The  taxpayer  can  complain  to  the  State 

Tax  Commission  when  his  proper  appeal 
from  the  county  assessor  to  the  county 
board  of  equalization  has  been  denied 
for  the  reason  he  had  not  introduced 
evidence  in  support  of  the  affidavit 
for  appeal.  


June  6,  1941 


Nangle  and  Bush 

Suite  1600  Dlerks  Building 

Kansas  City,  Missouri 


Attentions  ,Mr.  Hilary  A.  Bush 
v County  Counselor 

Gentlemens  ~ 

We  are  In  receipt  of  your  request  for  an  opinion 
from  this  department  which  reads  as  follows: 

"The  County  Court  of  Jackson  County 
has  asked  me  to  r .quest  your  opinion 
on  the  following  matter,  to-wit: 

’’Numerous  taxpayers  of*  Jackson 
County  have  appealed  from  the  action 
of  the  County  Board  of  Equalization, 
to  the  State  Tax  Commission.  The 
question  has  arisen  as  to  their 
right  to  appeal  without  first  exhaust- 
ing their  remedies  before  the  County 
Board  of  Equalization  by  prosecuting 
their  appeal  to  said  County  Board. 

Tho  Jackson  County  Board  of  Equali- 
zation meets  to  hear  appeals  pursuant 
to  Section  11381,  Revised  Statutes 
' of  Missouri,  1939,  on  the  fourth 
Monday  in  March.  During  the  meeting 
of  the  County  Board  numerous  tax- 
payers filed  appeals  from  the  Asses- 
sor^ figures  to  said  County  Board 
in  proper  form.  Due  to  the  great 
number  of  appellants,  the  County 
Board  was  unable  to  hear  them  on 
the  exact  day  and  hour  when  such  ap- 
peals were  filed.  The  County  Clerk, 
acting  as  Secretary  of  the  Board, 
accepted  the  filing  of  the  appeals 
and  advised  them  to  return  at  a later 
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date  for  their  hearing.  Some  of  these 
appellants  failed  to  return  for  the 
hearing  and  at  the  adjournment  date  of 
the  County  Board  of  Appeals,  its 
minutes  were  made  to  show  that,  ’No 
person  appearing  the  appeal  is  hereby 
denied, * 

"We  would  like  to  attack  the  juris- 
diction of  the  State  Tax  Commission 
to  hear  any  appeals  pehding  before  it 
where  the  appellant  to  the  County  Board 
failed  to  appear  and  give  evidence  con- 
cerning his  appeal. 

"The  recent  case  of  State  v.  Gardner, 

148  S,  V/.  2d,  780,  sets  out  the  steps 
necessary  before  an  appeal  may  be  heard 
by  the  State  Tax  Commission,  and  one  of 
the  steps  therein  included  is  a hearing 
before  the  County  Board,  To  hold  that 
merely  filing  a written  document  with 
the  Secretary  of  the  Board  and  then 
falling  to  pursue  that  remedy"  to  an 
actual  hearing  before  the  Board,  does 
not  in  our  minds  constitute  a legal 
hearing  before  the  County  Board.  It 
Is  our  opinion  that  when  the  taxpayer 
failed  to  prosecute  his  appeal  to  the 
County  Board  to  an  actual  hearing,  he 
abandoned  that  appeal,  and  having  failed 
to  perfect  an  appeal  to  the  County  Board 
he  is  now  disqualified  from  appealing  to 
the  State  Tax  Commission," 

By  the  above  request  you  conceded  the  fact  that 
the  numerous  taxpayers  filed  their  appeals  from  the  assessor’ 
figures  to  the  county  board  of  equalization  In  proper  form. 
In  view  of  that  statement,  I am  presuming  that  the  appeals 
were  made  in  proper  time  and  In  proper  manner.  Briefly, 
your  request  Is  to  the  effect  that  whether  or  not  the  tax- 
payer must  appear  before  the  county  board  of  equalization 
and  prosecute  his  claim  by  way  of  evidence. 

Section  10992,  R.  S.  Missouri  1939,  reads  as  follows: 
"Every  pe  son  who  thinks  himself  ag- 
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grieved  by  the  assessment  of  his  prop- 
erty may  appeal,  and  every  appeal  shall 
be  In  writing,  and  verified  by  affi- 
davit, and  shall  state  specially  the 
grounds  of  the  appeal  and  the  matter 
or  thing  complained  of,  and  no  other 
matter  shall  be  considered  by  the 
board.” 

We  find  nothing  in  this  section  that  makes  it  manda- 
tory upon  the  taxpayer  to  introduce  any  evidence  other  than 
the  appeal  in  writing,  verified  by  affidavit  and  containing 
the  grounds  of  the  appeal  and  the  matter  or  thing  complained 
of.  In  fact  this  section  specifically  states,  * no  other 
matter  shall  be  considered  by  the  board.”  In  other  words, 
the  filing  of  the  affidavit  of  appeal  is. all  that  Is  neces- 
sary for  the  county  board  of  equalization  to  arrive  at  a 
proper  assessment  of  the  property  set  out  In  the  affidavit. 

In  your  request  you  have  cited  the  case  of  State  v. 
Gardner,  148  S.  W.  (2d)  780,  This  case.  In  paragraph  5 of 
the  opinion,  specifically  statess 

’’This  court  en  banc  held  in  Brinker- 
hoff-^'arls  Trust  & Savings  Co.  v. 

Hill,  323  Mo.  180,  193,  194,  19  S.  W. 

2d  746,  751  (8,9)  which  has  been  followed 
in  at  least  seven  recent  decisions,  that 
a taxpayer,  who  claims  his  property  has 
been  fraudulently  assessed,  must  exhaust 
his  remedy  under  these  statutes  before 
he  can  resort  to  equity;  and  that  ’the 
remedy  provided  by  statute  Is  adequate, 
certain,  and  complete.’  This  decision 
further  holds  that  to  obtain  relief 
from  the  State  Tax  Commission  the  tax- 
payer must  file  his  complaint  before 
the  tax  books  have  been  delivered  to 
the  tax  collector.  The  petition  in 
the  Instant  case  nowhere  alleges  any 
attempt  on  appellant’s  part  to  com- 
plain to  the  Tax  Commission;  nor  is 
It  shown  that  there  was  time  to  do 
so  after  he  filed  his  appeal  with 
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the  county  hoard  of  equalization,” 

Under  the  above  quotation  all  that  is  necessary  for  the 
taxpayer  to  do  is  to  file  his  complaint .before  the  tax 
books  have  been  delivered  to  the  tax  collector.  There 
Is  nothing  stated  therein  about  evidence  being  presented 
before  the  county  board  of  equalization.  Under  the  hold- 
ing in  this  case  and  in  other  cases  the  taxpayer  has 
exhausted  his  statutory  remedy  and  therefore  may  file 
his  complaint  upon  an  adverse  decision  of  the  county 
board  of  equalization  in  the  office  of  the  State  Tax 
Commission, 

In  the  case  of  Brlnkerhoff-Paris  Trust  & Sav, 

Co,  v.  Hill,  19  S.  W.  (2d)  746,  par,  9,  the  court  stated? 

-if  Had  appellant  made  timely 
complaint  to  the  state  tax  commission, 
the  commission  and  the  state  board  of 
equalization,  to  which  it  renders  an 
auxiliary  service,  v/ould.  It  must  be 
presumed,  have  at  once  corrected  the 
alleged  discrimination  In  the,,assess- 
ments,  jand  the  state,  county,  and  the 
road  and  school  districts  would  have 
received  punctually,  and  without  abate- 
ment, the  revenue  accruing  to  each  of 
them  respectively  under  the  law.  It 
was  clearly  guilty  of  laches  In  not  so 
doing, 

nWe  do  not  recede  from  any  of  the 
positions  taken  In  the  Schlotzhauer 
Case | we  merely  supplement  its  hold- 
ings by  the  further  holding  that  a 
taxpayer,  who  is  aggrieved  by  a 
fraudulent  assessment  of  his  prop- 
erty, is  not  entitled  to  relief  in 
a court  of  equity  until  he  has  first 
exhausted  the  remedies  afforded  by 
the  statute* ” 

The  only  holding  in  the  case  of  State  v.  Gardner, 
148  S,  W.  (2d)  730,  and  In  the  case  of  Brinkerhoff-Paris 
Trust  & Savings  Co.  v.  Hill,  323  Mo,  180,  19  S.  W.  (2d) 
746,  is  to  the  effect  that  an  equitable  proceeding  could 
not  be  had  against  an  assessor  where  the  plaintiff  had 
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not  exhausted  his  remedy  at  law. 

You  have  conceded  in  your  request  that  the  taxpayers 
have  filed  their  affidavits  for  appeal  in  proper  form  hut 
you  object  to  the  fact  that  the  taxpayers  did  not  intro- 
duce evidence  in  support  of  their  affidavits  of  appeal  from 
the  county  assessor.  Since  the  taxpayers  did  not  return  to 
introduce  any  evidence  in  behalf  of  his  affidavits  of  ap- 
peal from  the  county  assessor,  the  county  board  of  equali- 
zation marked  the  pleading  to  show  "Wo  person  appearing,  the 
appeal  is  hereby  denied,”  There  is  no  question  but  that  on 
a default  Judgment  of  any  kind  an  appeal  can  be  made  in  a 
proper  manner  and  proper  time. 

Section  11004,  R.  S,  Missouri  1939,  roads  as  follows: 

"The  said  board  shall  hear  ard. 
det ermine  all  appeals  made  from 
the  valuation  of  property  made  by 
the  assessor  in  a summary  wsy  , and 
shall  correct  and  adjust  the  assess- 
ment accordingly.  The  county  clerk 
shall  keep  an  accurate  record  of  the 
proceedings  and  orders  of  the  board, 
and  the  assessor  shall  correct  all 
erroneous  assessments,  and  the  clerk 
3hall  adjust  the  tax  book  according 
to  the  orders'  of  said  board  and  the 
orders  of  the  state  board  of  equali- 
zation: Provided,  that  in  adding  or 
deducting  such  per  centum  to  each 
•tract  or  parcel  of  real  estate  as 
required  by  said  board,  he  shall 
add  or  deduct  in  each  case  any 
fractional  sum  of  less  than  fifty 
cents,  so  that  the  value  of  any 
separate  tract  shall  contain  no 
fractions  of  a dollar," 

Under  the  above  section  the  board  is  authorized  to 
hear  and  determine  all  appeals  from  the  assessor  in  a sum- 
mary way  and  we  fail  to  find  any  statute  that  requires" 'the 
Taxpayer  to  do  anything  other  than  the  filing  of  the  affi- 
davit of  appeal  in  a proper  manner  as  set  out  in  Section 
10992,  R,  S.  Ml  •a our 1 1939, 
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Sectlon  11027,  R,  S.  Missouri  1939,  paragraph  3, 
reads  as  follows s 

”(8)  To  raise  or  lower  the  assessed 
valuation  of  any  real  or  personal 
property,  including  the  power  to 
raise  or  lower  the  assessed  valuation 
of  the  real  or  personal  property  of 
any  individual*,  copartnership,  company, 
association  or  corporation*  Provided* 
that  before  any  such  assessment  is  so 
raised,  notice  of  the  intention  of  the 
commission  to  raise  such  assessed  valu- 
ation and  of  the  time  and  place  at  which 
a hearing  thereon  will  be  held,  shall  be 
given  to  such  individual,  copartnership, 
company,  association  or  corporation  as 
provided  in  section  11028.” 

Under  the  above  partial  section  the  State  Tax  Com- 
mission has  the  power  to  raise  or  lower  the  assessed  valu- 
ation of  his  real  estate  or  personal  property  which  has 
been  assessed  and  is  on  the  tax  rolls.  * 

Section  11028,  R,  S.  Missouri  1939,  partially  reads 
as  follows* 

n*  * Mr.  and  in  case  it  shall  appear  to 
the  commission  after  such  investigation, 
or  be  made  to  appear  to  said  commission 
by  written  complaint  of  any  taxpayer 
that  property  subject  to  taxation  has 
been  omitted  from  said  roll,  or  individual 
assessments  have  not  been  made  in  com- 
pliance with  law,  the  said  commission 
may  issue  an  order  directing  the  assess- 
ing officer  whose  assessments  are  to  be 
reviewed  to  appear  with  his  assessment 
roll  and  the  sworn  statements  of  the 
person  or  persons  whose  property  or 
whose  assessments  are  to  be  considered, 
at  a time  and  place  to  be  stated  in 
said  order,  said  time  to  be  not  less 
then  five  days  from  the  date  of  the 
issuance  of  said  order,  and  the  place 
to  be  at  the  office  of  the  county  court 
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at  the  county  seat,  or  at  such  other 
place  in  said  county  in  which  said 
roll  was  mad©  as  the  commission  shall 
deem- most  convenient  for  the  hearing 
herein  provided,  > # % «•  -:t  # * H 

Under  the  above  partial  section  the  complainant, 
or  taxpayer,  must  file  a written  complaint  covering  the 
property  as  set  out  in  his  appeal  which  was  passed  upon 
by  the  county  board  of  equalization  and  state  that  assess- 
ment has  not  been  made  in  compliance  with  law. 

The  holdings  in  the  cases  of  State  v*  Garnder,  148 
S.  W*  (2d)  780,  and  Brlnkerhoff-Parls  Trust  & Savings  Co. 
v.  Hill,  323  Mo.  180,  19  S.  W.  (2d)  746,  were  so  decided 
for  the  reason  that  said  suits  were  stilts  in  equity  by  way 
of  an  injunction  and  the  Injunction  was  refused  for  the 
reason  that  the  plaintiffs  had  an  adequate  remedy  at  law, 
that  is,  an  appeal  from  the  return  of  the  assessor  to  the 
county  board  of  equalization. 

The  filing  of  the  written  complaint  with  the  State 
Tsx  Commission  should  not  be  considered’  as  an  appeal  from 
the  county  board  of  equalization,  but  if  made  in  the  proper 
time  it  could  be  considered  as  an  original  petition  of 
complaint*  According  to  your  request,  the  persons  mentioned 
in  your  letter  have  complied  with  all  of  the  law  in  regard 
to  appeal  from  the  return  of  the  county  assessor  and  the 
county  board  of  equalization  has  passed  upon  that  appeal  by 
marking  the  record  as  ”No  person  appearing,  the  appeal  is 
hereby  denied.  This  being  the  case,  the  two  cases  above 
mentioned,  one  of  which  is  set  out  in  your  request,  is  not 
in  point,  ‘ 


CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  a taxpayer  who  filed  a proper  affi- 
davit of  appeal  in  the  proper  time  on  an  appeal  from  a 
valuation  of  property  set  by  an  assessor  has  exhausted 
his  remedy  at  law  when  the  same  is  received  by  the  county 
board  of  equalization  sitting  as  the  body  of  appeals  at  the 
proper  time. 

It  is  further  the  opinion  of  this  department  that  it 
is  not  necessary  for  the  taxpayer  to  introduce  any  evidence 
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whatsoever  except  filing  of  the  affidavit  which  sets  out 
the  reason  why  he  asks  that  his  assessment  he  equalized. 

It  is  further  the  opinion  of  this,  department  that 
when  the  county  board  of  equalization  receives  an  affidavit 
of  appeal  from  the  county  assessor  and  marks  the  same#  "No 
person  appearing*  the  appeal  is  denied,"  that  the  next  step 
for  the  taxpayer  Is  to  file  a complaint  before  the  State  Tax 
Commission  as  set  out  in  Section  11028#  supra. 

Respectfully  submitted 


W,  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


VANE  6.  TYlURLO 

(Acting)  Attorney  General 
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TAXATION: 


Defense  Bonds  Series  E,  F,  and  0,  not  taxable 
as  personal  property* 


June  26,  1941 


Honorable  Dan  M,  Nee 
Internal  Revenue  Collector 
Kansas  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
June  20,  1941,  as  follows: 


"We  have  had  several  requests  for  in- 
formation from  taxpayers  regarding  sav- 
ings bonds  and  defense  bonds  issued  by 
the  United  States  Government.  These 
bonds  do  not  mature  until  10* years  after 
they  have  been  purchased  but  are  subject 
go  be  turned  in  at  any  time  within  60 
days  after  date  of  purchase  and  interest 
is  paid  on  such  bonds  after  they  have  been 
owned  for  more  than  one  year. 

"The  question  arises  as  to  whether  such 
Savings  bonds  or  defense  bonds  must  be 
reported  on  personal  tax  statements*  fte 
are  advised  by  the  City  Counselor  that 
they  must  adopt  the  same  ruling  as  that 
authorized  by  the  state  authorities  and 
that  if  such  bonds  are  not  to  be  reported 
for  state  and  county  personal  tax,  they 
are  not  to  be  reported  for  city  personal 
tax. 

"We  would  thank  you  to  give  us  a ruling 
as  to  whether  Government  bonds  should  be 
reported  on  the  state  and  county  personal 
tax  forms."- 


Hon,  Dan  M*  Nee 
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Section  10936,  R,  S,  Missouri,  1939,  la  as  follows: 


"For  the  support  of  the  government 
of  the  state,  the  payment  of  the 
public  debt,  and  the  advancement  of 
the  public  interest,  taxes  shall  be 
levied  on  all  property,  real  and 
personal,  except  as  stated  in  the 
next  section*” 


Section  10937,  R.  S,  Missouri,  1939,  the  statute 
granting  certain  tax  exemption,  in  no  way  purports  to 
exempt  bonds  of  the  United  States  from  being  taxed  as  personal 
property  to  the  owner  thereof* 

Section  10950,  R.  S.  Missouri,  1939,  enumerates  what 
property  shall  be  returned  'to  the  Assessor  for  purposes  of 
taxation.  It  does  net  expressly  name  f)onds  of  the  United 
States,  but  is  broad  enough  to  include  them.  This  statute 
first  calls  for  a list  of  all  real  estate  and  then  for  a 
list  of  personal  property.  The  eleventh  item,  following  the 
specific  enumeration  of  certain  personal  property,  provides 
that  "all  other  property  not  above  enumerated  * ■»  and  Its 
value,"  be  returned  for  taxation  and  requires  that  "under 
this  head  shall  be  included  * ©very  other  species  of 
property  not  exempt  by  law  from  taxation." 

Our  view  as  to  the  conclusion  which  we  must  reach  makes 
it  only  necessary  to  say  that^  without  question,  bonds  of  the 
United  States  are  personal  property  in  the  hands  of  the  owners 
thereof,  and  that  the  statutes  heretofore  quoted  are  broad 
enough  to  include  them*  ^here  can  be  no  other  conclusion, 
since  the  Missouri  Constitution,  Article  X,  Section  7,  makes 
void  all  laws  exempting  property  from  taxation  except  that 
enumerated  In  Article  X,  Section  6,  which  Is  the  same  ae  that 
granted  in  Section  10937,  supra.  However,  since  the  bonds 
in  question  are  obligations  of  the  National  Gove rnmfept,  we 
are  governed  by  the  rule  under  the  Constitution  of  the  United 
States  arid  laws  of  Congress* 
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31  U S C A,  742,  which  is  all  inclusive  in  its  scope, 
provides* 


"Except  as  otherwise  provided  by  law, 
all  stocks,  bonds.  Treasury  notes,  and 
other  obligations  of  the  United  States, 
shall  be  exempt  from  taxation  by  or 
under  State  or  municipal  or  local 
authority*" 


The  bonda  about  which  you  inquire  are  designated  as 
United  States  Defense  Savings  Bonds,  series  E,  F and  U, 
Issued  pursuant  to  the  Second  Liberty  Bond  Act,  31  U S C A, 
752,  754,  757,  as  amended  31  U S C A,  752,  754,  757b  - 1940 
Cumulative  Annual  Pocket  Part  - as  again  amended  H.  K.  2959, 
77th  Congress  (approved  February  19,  1941). 

Section  4 of  the  amendment  last  mentioned  provides* 


"Interest  upon,  and  gain  from  the  sale 
or  other  disposition  of,  obligations  issued 
on  or  after  the  effective  date  of  this 
Act  by  the  United  States  or  any  agency  or 
instrumentality  thereof  shall  not  have  any 
exemption,  as  such, 

under  Federal  Tax  Acts  now  or  hereafter 
.enacted}  «•  # *•  * % # ■»  # •*. tt 


The  adoption  of  Section  4 lifts  the  tax  exempt  status 
of  bonds  of  the  United  States  theretofore  fixed  in  31  U S C A 
742,  supra,  and  in  31  U S C A,  747,  748,  749,  as  amended 
31  U S C A,  748a,  754b,  757c  (e)  - 1940  Cumulative  Pocket 
Part,  These  latter  amendments  exempt  these  bonds  "both  as 
to  principal  and  interest"  from  all  taxation,  except  estate 
or  inheritance  taxes  and  graduated  additional  income  taxes 
when  held  in  sums  of  more  than  a fixed  amount.  The  exception 
to  tax  exemption  on  income  tax  was  thereafter  removed. 
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So  far  as  we  can  ascertain,  the  tax  status  of  said, 
bonds  has  remained  the  same  from  the  removal  of  the  income 
tax  exception  from  exemption.  That  is.  Congress  has  decreed 
that  they  shall  be  exempt  from  all  taxation  except  estate 
and  inheritance  taxes.  However,  the  adoption  of  Section  4, 
supra,  again  changed  the  tax  status.  Upon  the  authority  of 
this  section  the  Treasu.ry  Department  has  issued  circulars 
pertaining  to  the  sale  of  bonds  of  series  E,  F and  G. 

Circular  653,  April  15,  1941,  pertaining  to  Series  E, 
provides,  in  Part  II,  -Section  4: 


"For  the  purpose  of  determining  taxes 
and  tax  exemptions,  the  increment  in 
value  represented  by  the  difference 
between  the  price  paid  for  United  States 
Savings  Bonds  and  the  redemption  value 
received  therefor  (whether  at  or  before 
maturity)  daall  be  considered  as  interest, 
and  such  interest  on  Defense  savings 
bonds  is  not  exempt  from  income  or 
profits  taxes  now  or  hereafter  imposed 
by  the  United  States,  The  bonds  shall 
be  subjeet  to  estate,  inheritance,  gift, 
or  other  excise  taxes,  whether  Federal 
or  State,  but  shall  be  exempt  from  all 
taxation  now  or  hereafter  imposed  on  the 
principal  or  interest  thereof  by  any 
State,  or  any  of  the  possessions  of  the 
United  States,  or  by  any  local  taxing 
authority.” 


Circular  654,  April  15,  1941,  pertaining  to  Series  P 
and  G,  provides.  In  Part  II,  Section  7: 


"For  the  purpose  of  determining  taxes 
and  tax  exemptions,  the  increment  in 
value  of  savings  bonds  of  Series  P re- 
presented by  the  difference  between  the 
price  paid  and  the  redemption  value  re- 
ceived therefor  (whether  at  or  before 
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maturity)  shall  be  considered  as 
interest,  and  such  interest  on  such 
bonds  of  Series  P,  and  interest  on 
bonds  of  Series  G,  is  not  exempt  from 
Income  or  profits  taxes  now  or  here- 
after Imposed  by  the  United  States. 
The  bonds  shall  be  subject  to  estate, 
inheritance,  gift,  or  other  excise 
taxes,  whether  Federal  or  State,  but 
shall  be  exempt  from  all  taxation  now 
or  hereafter  imposed  on  the  principal 
or  interest  thereof  by  any  State,  or 
any  of  the  possessions  of  the  United 
States,  or  by  any  local  taxing 
authority." 


Under  the  case  of  Weston  v.  City  Council  of  Charleston, 
2 Pet,  449,  7 L,  Ed,  481,  a state  is  without  power  to  impose 
a property  tax  upon  bonds  of  the  United,  States.  The  court, 
speaking  through  Chief  Justice  Marshall,  said  at  1,  c.  (L. 
Ed.)  487* 


"Congress  has  power  *to  borrow  money 
on  the  credit* of  the  United  States.* 

The  stock  it  issues  is  the  evidence  of 
a debt  created  by  the  exercise  of  this 
power.  The  tax  in  question  is  a tax 
upon  the  contract  subsisting  between 
the  government  and  the  individual.  It 
bears  directly  upon  that  contract,  while 
subsisting  and  in  full  force.  The  power 
operates  upon  the  contract  the  instant 
it  is  framed,  and  must  imply  a right  to 
affect  that  contract. 

"If  the  States  and  corporations  through- 
out the  Union,  possess  the  power  to  tax 
a contract  for  the  loan  of  money,  what 
shall  arrest  this  principle  In  its  appli- 
cation to  every  other  contract?  What 
measure  can  government  adopt  which  will 
not  be  exposed  to  its  influence? 
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’’But  it  Is  unnecessary  to  pursue  this 
principle  through  its  diversified  appli- 
cation  to  all  the  contracts,  and  to  the 
various  operations  of  government.  No 
one  can  he  selected  which  is  of  more 
vital  interest  to  the  community  than  this 
of  borrowing  money  on  the  credit  of  the 
United  States.  No  power  has  been  con- 
ferred by  the  American  people  on  their 
government,  the  free  and  unburdened  ex- 
ercise of  which  more  deeply  affects 
every  member  of  our  Bepublic*  In  war, 
when  the  honor,  the  safety,  the  inde- 
pendence of  the  nation  are  to  be  de- 
fended, when  all  its  resources  are  to 
be  strained  to  the  utmost,  credit  must 
be  brought  in  aid  of  taxation,  and  the 
abundant  revenue  of  peace  and  prosperity 
must  be  anticipated  to  supply  the 
exigencies,  the  urgent  demands  of  the 
moment*  !he  people,  for  objects  the 
most  important  which  can  occur  in  the 
progress  of  nations,  have  empowered  their 
government  to  make  these  anticipations, 

•to  borrow  mqney  on  the  credit  of  the 
United  States*1  Can  anything  be  more 
dangerous,  or  more  Injurious  than  the 
admission  of  a principle  which  authorizes 
every  State  and  every  corporation  In  the 
'Union  which  possesses  the  right  of  taxa- 
tion, to  burden  the  exercise  of  this  power 
at  their  discretion? 

"If  the  right  to  Impose  the  tax  exists, 
it  is  a right  which  in  its  nature  acknow- 
ledges no  limits*  It  may  be  carried  to 
any  extent  within  the  jurisdiction  of  the 
State  or  corporation  which  imposes  It, 
which  the  will  of  each  State  and  corpora- 
tion may  prescribe.  A power  which  Is 
given  by  the  whole  American  people  for 
their  common  good,  which  Is  to  be  exer- 
cised at  the  most  critical  periods  for  the 
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most  important  purposes,  on  the  free 
exercise  of  which  the  interests  certainly, 
perhaps  the  liberty  of  the  whole  may 
depend;  may  be  burdened,  impeded,  if 
not  arrested,  by  any  of  the  organized 
parts  of  the  confederacy. 

"In  a society  formed  like  ©urs,  with 
one  supreme  government  for  national  pur- 
poses, and  numerous  State  governments 
for  other  purposes;  in  many  respects 
Independent,  and  in  the  uncontrolled 
exercise  of  many  important  powers,  oc- 
casional interferences  ought  not  to 
surprise  tjs.  ‘^he  power  of  taxation  is 
one  of  the  most  essential  to  a State, 
and  one  of  the  most  extensive  in  its 
operation.  The  attempt  to  maintain  a 
rule  which  shall  limit  its  exercise, 
is  undoubtedly  among  the  most-  delicate 
and  difficult  duties  which  can  devolve 
on  those  whose  province  it  is  to  ex- 
pound the  supreme  law  of  the  land  in  its 
application  to  the  cases  of  individuals. 
This  duty  has  more  than  once  devolved  on 
this  court.  ‘In  the  performance  of  it  we 
have  considered  it  as  a necessary  conse- 
quence from  the  supremacy  of  the  govern- 
ment of  the  whole,  that  its  action  in 
•the  exercise  of  its  legitimate  powers 
should  be  free  and  unembarrassed  by  any 
conflicting  powers  in  the  possession  of 
its  parts;  that  the  powers  of  a State 
cannot  rightfully  be  so  exercised  as  to 
impede  and  obstruct  the  free  course  of 
those  measures  which  the  government  of 
the  States  united  may  rightfully  adopt. 

iThis  subject  was  brought  before  the  court 
in  the  case  of  McCulloch  v.-  The  State  of 
Maryland,  4 Wheaton,  316,  when  it  was 
thoroughly  argued  and  deliberately  con- 
sidered. The  question  decided  in  that 
case  bears  a near  resemblance  to  that  which 
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Is  Involved  In  this.  It  was  discussed 
at  the  "bar  in  all  its  relations,  and 
examined  by  the  court  with  its  utmost 
attention.  VV©  will  not  repeat  the 
reasoning  which  conducted  us  to  the 
conclusion  thus  formed;  but  the  conclu- 
sion was  that  *all  subjects  over  which 
the  sovereign  power  of  a State  extends, 
are  objects  of  taxation;  but  those  over 
which  It  does  not  extend,  are  upon  the 
soundest  principles  exempt  from  taxation* ' 
*The  sovereignty  of  a State  extends  to 
everything  which  exists  by  its  own  au- 
thority, or  is  Introduced  by  its  permis- 
sion;* but  not  *to  those  means  which  are 
employed  by  Congress  to  carry  Into  execu- 
tion powers  conferred  on  that  body  by  the 
people  of  the  United  States**  *The  attempt 
to  use*  the  power  of  taxation  *on  the 
means  Employed  by  the  government  of  the 
Union  in  pursuance  of  the  Constitution,  la 
itself  an  abuse,  because  it  is  the  usur- 
pation of  a power  which  the  people  of  a 
sln$s  State  cannot  give. * 

nThe  court  said  In  that  case,  that  *the 
States  have  no  power  by  taxation,  or  other- 
wise, to  retard.  Impede,  burden,  or  In 
any  manner  control  the  operation  of  the 
constitutional  laws  enacted  by  Congress, 
to  carry  into  execution  the  powers  vested 
In  the  general  government.* 

wWe  retain  the  opinions  which  were  then 
expressed*  A contract  made  by  the  govern-  „ 
ment  In  the  exercise  of  Its  power,  to  bor- 
row money  on  the  credit  of  the  United  States, 
is  undoubtedly  independent  of  the  will  of 
any  State  in  which  the  individual  who 
lends  may  reside,  and  is  undoubtedly  an 
operation  essential  to  the  important  ob- 
jects for  which  the  government  was  created* 

It  ought,  therefore,  on  the  principles 
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settled  in  the  case  of  M’Culloch 
v,  The  State  of  Maryland,  to  be 
exempt  from  State  taxation,  and  conse- 
quently from  being  taxed  by  corpora- 
tions deriving  their  power  from 
States," 


We  note  that  the  Chief  Justice  advanced  as  one  reason 
for  the  National  Governments  tax  exemption  the  very  reason 
for  the  issuance  of  the  bonde  with  which  we  are  dealing, 

The  necessity  that  the  right  to  raise  funds  in  time  of 
"war,  when  the  honor,  the  safety,  the  independence  of  the 
nation  are  to  be  defended,  when  all  its  resources  are  to 
be  strained  to  the  utmost,"  must  not  be  hindered  by  burden- 
ing that  power  with  local  taxation. 

See  also  State  ex  rel,  Missouri  Insurance  Company  v, 
Gehner,  281  U.  S.  313,  74  L.  Ed,  871,  1.  c.  876,  wherein 
it  is  stated* 


"It  is  elementary  that  the  bonds  or 
other  securities  of  the  United  States 
may  not  be  taxed  by  state  authority. 
That  immunity  always  has  been  deemed 
an  attribute  of  national  supremacy 
and  essential  to  its  maintenance*  The 
power  of  Congress  to  borrow  money  on 
•the  credit  of  the  United  States  would 
be  burdened  and  might  be  destroyed  by 
state  taxation  of  the  means  employed 
for  that  purpose*  * * # " 


This  rule  has  been  maintained  in  an  unbroken  line  of 
decisions  since  first  laid  down  by  Chief  Justice  Marshall, 
and  bonds  of  the  United  States  have  never  been  taxable  as 
property  except  as  Congress  waives  the  constitutional  im- 
munity, which  it  aeems  it  may  do.  Tradesmen* s Nat,  Bank 
v,  Okla,  Tax  Conanission,  309  U,  S,  560,  60  S,  Ct,  688, 
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The  Acts  of  Congress  above  set  forth  only  purport 
to  waive  the  National  Government’s  Immunity  as  to  Interest 
or  gain  derived  from  the  ownership  or  disposition  of  the 
bonds#  I'here  Is  no  waiver  of  the  immunity  attached  to  the 
principle,  or  bond  Itself, 

It  ie,  therefore,  our  opinion  that  National  Defense 
Bonds,  Series  E,  P and  G,  are  not  taxable  as  personal  prop- 
erty to  the  owner  thereof,  under  the  laws  of  Missouri, 


Respectfully  submitted. 


LAWRENCE  L,  BRADLEY 

Resistant  Attorney  General 


a 

APPROVED* 


Vane  c,  thurlo 

(Acting)  Attorney  General 


/ 
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COUNTIES  BUDGET  LAW:  Liability  of  oounty  for  supplies 

not  included  in  officer^  budget. 


0 

January  8,  1941 


Hon.  Wayne  Norman 
Prosecuting  Attorney 
Unionville,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter 
of  January  6,  1941,  asking  for  an  opinion  as  follows: 

"During  the  year  of  1939,  the  sheriff  of 
this  county  bought  certain  supplies  for  the 
county  Jail,  the  county  court,  feeling  that 
the  supplies  unnecessary,  wrote  the  manufac- 
urers  cancelling  the  order.  The  supplies 
were  forwarded  and  were  accepted  by  said  sher- 
iff. To  date  the  account  has  not  been  'aid  and 
suit  has  been  brought  against  county  for  same. 
Said  sheriff  did  not  list  any  such  expected 
purchase  in  his  budget  for  the  year*  in  fact 
it  has  been  the  practice  in  this  county  that 
such  supplies  be  purchased  for  the  court  house, 
county  farm  and  jail  in  one  acoount  and  made 
by  the  county  court." 

The  Supreme  Court  has  answered  your  question 
in  the  oase  of  Missouri-Kansas  Chemical  Corporation  v* 
New  Madrid  County  reported  in  139  S.  W«  (2d),  page  457 
cited  on  May  4,  1940*  from  which  oase  the  following  ex 
cerpts  are  taken. 

"County  jails  are  to  be  kept  in  good  and 
sufficient  condition,  Sec.  8524,  R.  S.  1929, 

Mo,  St.  Ann.  Section  8524,  p.  6243,  and  the 
sheriff  of  the  county  has  the  custody,  rule, 
keeping  and  charge  of  the  Jail,  Sec.  8526,  Ibid. 
Construing  said  seotions , Kansas  City  Sanitary 
Co.  v.  Laclede  County,  Banc,  1925,  307  Mo.  10, 
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17,  269  S.  W.  395,  398  (9,  10),  relied  upon  by 
plaintiff,  held  a sheriff  had  authority  to  pur- 
chase the  necessary  supplies  to  keep  the  jail 
in  good  and  sufficient  condition  and  needed  no 
authorization  from  the  county  court  to  render 
his  county  liable  for  necessary  purchases  for 
such  purposes, 

"But,  in  1933  the  General  Assembly  enacted 
the  ’'county  budget  law,’  Laws  1933,  p,  340  et 
seq, , Mo,  St.  Ann.  Section  1212£a  et  seq. , p. 
6434,  which  provides  for  an  annual  budget  pre- 
senting a complete  financial  plan  for  the  en- 
suing year.  We  refer  to  some,  not  necessarily 
all,  of  its  provisions  influencing  our  conclu- 
sions, Section  1 makes  Secs.  1 to  8 inclusive, 
thereof  applicable  to  counties  having  50,000 
inhabitants  or  less  and  requires  the  preparation 
of  an  annual  budget  of  estimated  receipts  and 
expenditures  by  the  respective  county  courts. 
Section  2 provides- a classification  for  pro- 
posed expenditures*  Section  3 makes  it  the 
duty  of  every  officer  claiming  any  payment  for 
supplies  to  ’submit  an  itemized  statement  of 
the  supplies  he  will  require  for  his  office*’ 
Section  4 requires  the  county  court  to  balance 
its  estimated  budget*  Section  5 requires  the 
count,  court  to  show  the  estimated  expendi- 
tures by  specified  classes*  Sections  6 and  7 
require  officers  expecting  to  receive  supplies 
to  be  paid  for  from  county  funds  to  submit  cer- 
tain specified  information*  estimates*  et 
cetera,  including  the  separate  listing  of  each 
item  of  supplies*  Section  8 requires  the 
county  court  to  go  over,  revise  and  amend  the 
estimates  to  promote  efficiency  and  economy* 
the  public  interest  and  to  balance  the  budget; 
requires  the  recording  and  filing  of  certified 
copies  of  the  revised  estimate*  and  also  pro- 
vides: ’Any  order  of  the  county  court  of  any 

county  authorizing  and/or  directing  the  is- 
suance of  any  warrant  contrary  to  any  provision 
of  this  act  shall  be  void  and  of  no  binding  force 
or  effect  * * *♦’  Section  9 provides  that 
Secs*  9 and  20  inclusive*  apply  to  counties 
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having  more  than  50,000  Inhabitants*  Beotian 
22  repeals  all  laws  or  parts  of  laws  in  so  far 

as  they  confliot  with  the  county  budget  law, 

>, , 1 

"(1,  2)  New  Madrid  county  has  leas  than 
50,000  inhabitants.  It  is  admitted  of  record 
that  the  budget  of  New  Madrid  county  for  1934, 

1935  and  1936  for  the  purchase  of  disinfectant  * 
etc,  for  the  county  jail,  with  the  exception 
of  the  $200  paid  on  account,  had  been  exhausted 
at  the  time  the  several  respective  purchases 
here  involved,  were  made  and  that  the  balance 
sued  for  consists  of  items  purchased  in  excess 
of  the  budget  allowances  therefor  in  the  respec- 
tive years.  Plaintiff’s  representative  testi- 
fied he  had  been  informed  the  budget  'was  low,’ 
and,  as  we  read  the  record,  some  statements  were 
dated  as  of  the  year  following  the  actual  deliv- 
ery of  the  supplies.  On  the  record  made  any 
order  of  the  county  court  seeking  to  effect  the 
payment  of  the  balance  due,  under  the  quoted 
provision  of  Sec.  8,  supra,  would-be  void  and 
of  no  binding  force  and  effect.  Now,  absent 
exceptional  circumstances,  a sheriff's  authority 
to  obligate  his  county  Is  restricted  to  his  bud- 
get allowances.  The  directed  verdict  for  the 
county  was  proper#  Consult  Traub  v.  Buchanan 
County.  341  Mo.  ?27,  731(3),  108  S.  Vf.  (2d) 

340,  342(3) j Garterr-Watere  C,orp.  v.  Buchanan 
County,  Mo.  Sup.,  129  S.  W.  (2d)  914(2).” 

Based  upon  the  above  cited  decision,  it  is  the 
opinion  of  this  Department  that  upon  the  statement  of 
facts  contained  in  your  letter  recovery  cannot  be  had 
against  Putnam  County. 


Respectfully  submitted, 


W.  0.  JACKSON 

Assistant  Attorney  General. 

APPROVED: 


COVELt  R.  HBVv’ITT 
(Acting)  Attorney  General 
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CIRCUIT  CLERKS,  COUNTY  CLERKS:  Not  entitled  to  retain 

fees  to  apply  upon  fixed 
salary. 


V 
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Hon.  Arthur  Nicholson,  Judge 
County  Court,  Southern  District 
Eminence,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  January  9,  1941,  asking  for  an  opinion  upon  the  fol- 
lowing question: 

"Will  you  kindly  render  me  an  opinion  re- 
garding the  payment  of  the  offices  of  county 
clerk  and  circuit  clerk  salaries  in  counties 
corresponding  to  this  one.  The  thing  I am 
anxious  to  know  is  the  method  the  county  court 
should  follow  in  the  payment  of  their  salaries* 

It  is  contended  by  some  that  they  should  be  al- 
lowed to  retain  the  fees  collected  by  them  as 
part  or  all  of  their  salary  and  that  the  court 
should  pay  the  balance  due  them  by  county  war- 
rant. That  is  the  policy  this  court  has  been 
following  in  some  offices  in  this  county.  I 
have  been  recently  informed  that  we  should  not 
follow  this  procedure,  but  that  they  should  turn 
over  to  the  county  treasurer  all  monies  collected 
by  them  and  that  they  should  receive  a warrant 
in  full  from  the  county  for  their  salary.  If 
possible,  I should  like  to  have  an  answer  in  my 
possession  not  later  than  January  15." 

The  salary  of  the  county  clerk  is  provided  for 
in  Section  11811,  R.  S.  Mo.  1929,  as  amended  by  Laws  of 
1937,  page  440  and  following,  and  is  as  follows: 

"The  clerks  of  the  county  courts  of  this 
State  and  their  deputies  and  assistants  shall 
receive  for  their  servioes  annually,  to  he  paid 
out  of  the  county  treasury  in  monthlyThatall- 
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ments  at  the  end  of  each  month  Si.  warrant  drawn 
by  the  county  oourt  upon  the  county  ireasury , 
the  following  sums:  In  "count i'e s' having  a popu- 
lation  of  less  than  7,500  persons,  the  sum  of 
$1,000.00  for  themselves  and  the  sum  of  $600.00 
for  deputies  and  assistants;  in  counties  having 
a population  of  7.500  and  less  than  10,000  per- 
sons, the  sum  of  $1,100.00  for  themselves  and 
the  sum  of  $900.00  for  deputies  and  assistants; 
in  counties  having  a population  of  10.000  and 
less  than  11,500  persons,  the  sum  of  $1,250*000 
for  themselves  and  the  sum  of  $900.00  for  dep- 
uties and  assistants;  in  counties  having  a pop- 
ulation of  more  than  11,500  perspns  and  less 
than  12,500  persons,  the  sum- of  #1,300.00  for 
themselves  and  the  sum  of  $1,100.00  for  deputies 
and  assistants;  in  counties  having  a populatiion 
of  12,500  and  less  than  15,000  persons,  the  sum 
of  $1,500.00  for  themselves  and  the  sum  of 
$1,300*00  for  deputies  and  assistants;  in  coun- 
ties having  a population  of  15,000  and  less  than 
17,500  persons,  the  sum  of  $1,700.00  for  them- 
selves and  the  sum  of  #1,600*00  for  deputies 
and  assistants;  in  counties  having  a population 
of  17,500  and  less  than  20,000  persons,  the 
sum  of  #1,900.00  for  themselves  and  the  sum  of 
$1,800.00  for  deputies  and  assistants;  in  coun- 
ties having  a population  of  20,000  and  less  than 

25.000  persons,  the  sum  of  $2,100,00  for  them- 
selves and  the  sum  of  $2,000*00  for  deputies 
and  assistants;  in  counties  having  a population 
of  25*000  and  less  than  30,000  persons,  the  sum 
of  $2*300.00  for  themselves  and  the  sum  of 
$3*000*00  for  deputies  and  assistants;  in  coun- 
ties having  a population  of  30*000  and  less  than 

70.000  persons,  the  sum  of  $2*500.00  for  them- 
Belves  and  the  sum  of  $3*500*00  for  deputies  and 
assistants;  in  counties  having  a population  of 

70,000  and  less  than  8Q,000  persons,  the  sum  of 
$3*000.00  for  themselves  and  such  sum  for  dep- 
uties and  assistants  as  the  county  court  shall 
find  necessary  for  the  prompt  and  proper  dis- 
charge of  the  duties  of  such  office,  provided 
such  sum  for  such  deputies  and  assistants  shall 


Hon.  Arthur  Nicholson 


January  13,  1941 


■ — 3 — 


not  exceed  $5,00.00;  in  counties  having  a popula- 
tion of  60,000  and  less  than  90,000  persons  the 
sum  of  §4,000.00  for  themselves  end  such  sum 
for  deputies  and  assistants  as  the  county  court 
shall  find  necessary  for  the  prompt  and  proper 
discharge  of  the  duties  of  such  office;  in 
oouni tea  having  a population  of  90,000  and  less 
than  200,000  persons  the  sum  of  #3,600.00  for 
themselves  and  such  sum  &r  deputies  and  assist- 
ants as  the  county  court  shall  find  necessary 
for  the  prorap t and  proper  discharge  of  the  duties 
of  such  office;  in  counties  having  a popular 
tion  of  200,000  and  less  than  300,000  person 
the  sum  of  $3,000; 00  for  themselves  and  a sum 
not  exceeding  $16,000.00  for  deputies  and  as* 
sistants,  in  such  of  said,  counties  where  court 
is  held  at  more  than  one  place,  and  in  all  other 
such  counties  the  sum  not  exceeding  $5,000.00 
for  deputies  and  assistants.  Provided,  thatthe 
county  court  in  all  counties  in  this  State  hav- 
ing a population  of  15,000  and  less  than  40,000 
persons  may  allow  the  county  clerks,  in  addition 
to  the  amount  herein  specified  for  deputies’  or 
assistants*  hire,  a further  sum  not  to  exceed 
$500.00  per  annum,  to  be  determined  by  the  county 
court  of  such  county*  Provided  , fur  they , that 
the  county  court  shall  determine  that  the  work 
required  to  be  done  by  such  clerk  or  clerks  de- 
mands or  requires  'such  extra  remuneration*  It 
shall  be  the  dutv  of  the  clerks  of  county  courts 
to  charge  and  collect  in  all  cases  every  fee 
accruing  to  their  offices  by  law,  except  such 
fees  as  are  chargeable  to  the  county,  and  such 
clerk  snail,  at  the  end  of  each  month,  file  with 
the  county  court  a report  of  all  fees  charged 
and  collected  during  said  month  stating  on  what 
account  such  fees  were  charged  end  collected, 
together  with  the  names  of  the  persons  paying 
of  who  are  liable  for  same  , which  said  report 
shall  be  verified  by  the  affidavit  of  such 
clerk*  It  shall  be  the  duty  of  such  clerks 
upon  the  filing  of  said  report  to  forthwith 
pay  over  to  the  county  treasury  all  moneys  col- 
lected by  them  during  the' month  and  reqlred  to 
be  shown  in  said  monthly  report , taking  a du- 
plicate receipt  therefor , one  of  which  ahalX 
be  filed  in  his  office  and  every  suoh  clerk 
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shall  be  liable  on  his  official  bond  for  all  fees 
collected  and  not  accounted  for  by  him  and  paid 
into  the  county  treasury  as  herein  provided, " 


And  the  salary  of  circuit  defies  is  provided  for 
in  Section  11786,  R.  S.  1929,  as  amended  by  the  Laws  of 
Missouri,  1937,  page  444  and  following,  and  is  as  follows: 


"The  Clerks  of  the  Circuit  Courts  of  this 
State  shall  receive  for  their  services  annually 
the  following  sum:  In  counties  having  a popu- 
lation of  less  than  seven  thousand  five  hundred 
persons,  the  sum  of  twelve  hundred  (£1200)  dol- 
lars; in  counties  having  a population  of  seven 
thousand  five  hundred  persons  and  less  than  ten 
thousand  persons,  the  sum  of  fifteen  hundred 
($1900)  dollars;  in  counties  having  a population 
of  ten  thousand  persons  and  less  than  fifteen 
thousand  persons,  the  stun  of  seventeen  hundred 
($1700)  dollars;  in  counties  having  a population 
of  fifteen  thousand  persons  and  less  then  seven- 
teen thousand  five  hundred  persons,  the  sum  of 
nineteen  hundred  ($1900)  dollars;  in  counties 
having  a population  of  seventeen  thousand  five 
hundred  persons  and  less  than  twenty  thousand 
persons,  the  sum  of  twenty-one  hundred  ($2100) 
dollars;  in  counties  having  a population  of  twenty 
thousand  persons  and  less  than  twenty-five  thou-* 
sand  persons,  the  sum  of  twenty- three  hundred 
($2300)  dollars;  in  counties  having  a population 
of  twenty-five  thousand  persons  and  less  than 
fifty  thousand  persons,  the  sum  of  twenty-five 
hundred  ($2500)  dollars;  in  counties  having  a 
population  of  fifty  thousand  persons  and  less 
than  seventy- five  thousand  persons*  the  sum  of 
thirty-six  hundred  ($3600)  dollars;  in  counties 
having  a population  of  seventy-five  thousand 
persons  and  less  than  one  hundred  fifty  thousand 
persons,  the  sum  of  four  thousand ($4000)  dollars; 
in  counties  having  a population  of  one  hundred 
fifty  thousand  persons  and  less  than  four  hun- 
dred thousand  persons , the  sum  of  five  thousand 
($5000)  dollars;  Provided*  that  in  any  county 
wherein  the  Clerk  of  the  Circuit  Court  is  ex- 
officio  Recorder  of  Deeds*  said  offices  shall 
be  considered  as  one  for  the  purpose  of  this 
Section;  Provided*  it  shall  be  the  duty  of  the 
Circuit  Clerk*  who  is  ex-officio  Recorder  of 
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Deeds,  to  charge  and  collect  for  the  county 
in  all  cases  every  fee  accruing  to  his  of- 
fice as  such  Recorder  of  Deeds  and  to  which 
he  may  be  entitled  under  the  provisions  of 
Section  11604  or  any  other  statute , such 
Clerk  and  ex-officio  Recorder  shall,  at  the 
end  of  each  month,  file  with  the  County  Clerk 
a report  of  all  fees  charged  and  accruing  to 
his  office  during  such  month,  together  with 
the  names  of  persons  paying  such  fees*  It 
Shall  be  the  duty  of  such  Circuit  Clerk  and 
ex-of ficlo  Recorder  of  Deeds , upon  the  filing  , 
of  said jr'e'oort , to  forthwith  pay  over  to  the 
County  Treasurer,  all  moneys  collected  by  hl*k 
during  the  month  and  req‘ulred~To  be  shown  in 
such  monthly  report  as  hereinabove  provided, 
taking" duplicate  receipt  therefor,  one  of 
which  shall  be  filed  with  the  County  Clerk* 
ahh  every  such  Circuit'  Clerk  and  ex-officio 
Recorder  of  Deeds  shallTe  liable  on  his  of- 
ficial' bond  for'  aii"'feea  collected  and  not 
accounted  for  by  him,  and  paid  Injbo  the  County 
treasury  as  herein  provided;  Provided,  further, 
that  the  Clerks  of  the  Circuit'  Courts  shall 
be  allov/ed  to  retain  in  addition  to  the  sums 
allowed  in  this  Section,  all  fees  earned  by 
him  in  cases  of  change  of  venue  from  other 
oounties;  Provided;  further , that  until  the 
expiration  of  their  present  term  of  office, 
the  persons  holding  the  office  of  Circuit 
Clerk  shall  be  paid  the  maximum  amount  as  now 
provided  by  law,  in  the  manner  provided  by 
this  Act*"  (Underscoring  ours  In  the  above 
two  sections)* 

Section  11813  R.  S.  Mo*  1929,  ; s amended  by  Laws 
of  Missouri,  1937 , page  447,  provides  method  of  paying 
Circuit  Clerks,  and  Is  as  follows: 

"The  salary  of  the  Clerk,  and  that  of 
his  deputies,  and  assistants,  shall  be  paid 
out  of  the  county  treasurjr,  in  monthly  install- 
ments, at  the  end  of  each  month*  The  accounts 
of  all  deputies  and  assistants  shall  be  stated 
in  their  names*  respectively,  and  the  correct- 
ness thereof  shall  be  certified  by  the  officers, 
respectively,  in  whose  employment  they  are* 
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The  Clerk  and  liis  deputies  and  assistants  shall 
present  their  accounts  to  the  County  Court,  and 
said  court  shall  draw  its  warrant  therefor  upon 
the  County  Treasurer,  to  be  paid  out  of  any 
money  available  in  the  treasury.*’ 

And  Section  11814  E*  S.  Mo.  1989,  as  amended 
by  the  Laws  of  Missouri,  1937,  page  447,  pertaining  to 
Circuit  Clerks  is  as  follows: 

”It  shall  be  the  duty  of  the  Clerks  of 
all  Circuit  Courts  to  charge  and  collect  for 
the  County,  in  all  cases,  every  fee  accruing 
to  their  offices  under  the  provision  of  Sections 
11785,  11787  and  11788,  or  any  other  statute, 
and  If  such  fees  be  not  paid  when  due  by  the 
party  liable  for  the  payment , it  shall  be  the 
duty  of  the  Clerk  to  forthwith  issue  a fee  bill  ' 
for  same  and  place  such  fee  bill  in  the  hands 
of  the  Sheriff  of  the  proper  county,  who  shall 
forthwith  levy  some  on  the  persons.,  liable  there- 
for, or  their  sureties,  as  authorized  and  provided 
by  Section  11776,  Such  Clerk  shall,  at  the  end 
of  each  month,  file  with  the  County  Clerk  a re- 
port of  all  fees  paid  and  accruing  to  his  of-^ 
fice  during  such  month,  the  date  of  accrual  to 
be  determined  as  the  date  of  the  final  disposi- 
tion of  the  case,  stating  the  title  of  the 
case  or  on  what  account  such  fees  wore  charged, 
together  with  the  names  of  the  persons  who  are 
liable  for  same,  with  the  names  of  all  sureties, 
where  security  of  costs  have  been  required,  and 
which  report  shall  also  show  what  fee  bills, 
if  any,  have  been  issued  and  for  what  fees  and 
when  placed  in  the  hands  of  the  Sheriff  for 
collection,  and  further  stating  that,  after  due 
diligence,  he  has  been  unable  to  collect  the 
fees  reported  unpaid  and  which  said  report 
shall  be  verified  by  the  affidavit  of  such 
Clerks,  And  monthly , such  Clerks  shall  pay 
into  the  county  treasury  the  amount  of  all  fees 
collected  by  virtue  of  his  office  and  every  Clerk 
shail  be~ liable  on  his  official  bond  for  sXL  ~'“ 
fees  collected  and  not  accounted  for  'Ey  him  as 
provided  by  law*  It  shall  be  the  duty  of tEe 
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County  Court  to  examine  such  monthly  reports 
and  to  require  of  the  Prosecuting  Attorney  to 
enforce  payment  of  all  fees  therein  shown  to, 
be  unpaid  in  any  manner  now  or  hereafter  pro- 
vided by  law,  and,  to  that  -end,  such  Prosecu- 
ting Attorney  shall  have  authority,  at  any 
time,  to  direct  the  issuance  of  any  execution 
or  fee  bill  for  costs  in  any  case  in  which 
any  costs  accruing  to  the  County  are  unpaid*” 
(Underscoring  ours). 

Your  attention  is  called  to  the  underscored  pas- 
sages in  each  of  the  above  quoted  sections  of  the  law*  In 
each  instance  the  clerk  is  directed  to  turn  into  the  county 
treasury  the  fees  collected*  Also  to  the  fact  that  the 
County  Clerk  and  Circuit  Clerk  are  to  be  paid  by  warrant 
drawn  upon  the  treasurer* 

In  the  recent  case  of  Nodaway  County  v*  Kidder* 
129  S*  ’?*  (2d)  857,  344  Mo  * 795,  a case  involving  the 
compensation  of  a judge  of  the  county  court  the  Supreme 
Court  at  1*  c»  860  (3*  v..  (2d))  said: 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed  to 
be  gratuitous, unless  a compensation  therefor 
is  provided  by  statute*  If  the  statute  pro- 
vides compensation  in  a particular  mode  or 
manner,  then  tlic  officer  is  confined'  to  that 
manner  and  is  entitled  to  no  other  or  further 
compensation  or  to  any  different  mode  of 
securing  ' same  , Such  statutes,  too  must  bv. 
strictly  construed  as  against  the  officer* 

State  ex  rel*  Avans  v*  Gordon*  245  Mo*  12,  28* 

149  3,  V,*  638;  King  v*  River  land  Aevee  Dist*  * 

218  Mo.  App*  490,  493*  279  S.  W*  195*  196; 

State  ex  rel,  Vedeking  v*  McCracken,  60  Mo*  App* 

650*  656*”  (Underscoring  ours)* 

In  the  past  there  have  been  Statutes  which  author- 
ized the  retention  of  fees  to  apply  upon  the  payment  of 
salaries,  or  for  the  retention  of  fees  in  lieu  of  salary 
but  at  the  present  ti,me  we  have  no  such  law  affecting 
these  two  offices. 
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CONCLUSION. 


It.  is  the  conclusion  that  the  County  Clerk  and 
the  Circuit  Clerk  should  properly  turn  in  and.  account  for 
the  fees  collected  by  them  which  they  are  directed  by  law 
to  doj  that  me  salary  of  each  should  be  paid  by  warrant 
upon  the  county  treasury,  drawn  monthly,  each  for  one- 
twelfth  of  the  annual  salary  provided  for. 

Respectfully  submitted, 


U.  0.  JACKSON 

Assistant  Attorney- General. 

AP  ROUND: 


C^VNLL  U.  Hid. ITT 
(Acting)  Attorney-General. 
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INTOXICATING  LIQUOR?  supervisor  may  grant  license  to  person  indicted 

for  violation  of  Act,  if  person  has  qualifica- 
tions required  by  Act.  May  not  grant  license 
to  person  convicted  faatf  such  violation  by  judg- 
ment and  sentence  of  court. 


May  2 6,  1941 


Honorable  C.  Roy  Noel,  Supervisor 
Department  of  Liquor  Control 
Jefferson  City,  Missouri 


Dear  Siri 


This  is  in  reply  to  the  request  for  our  opinion 
by  the  letter  of  Mr*  Wallace  I.  Bowers,  Chief  Clerk 
of  the  Department  of  Liquor  Control,  dated  May  23* 
1941,  which  letter  is  in  the  following  terms; 


"The  September  Term  ©f  the  St.  Louis 
Grand  Jury  returned  one  hundred  four 
indictments  last  November  against 
seventy  seven  St.  Louis  City  lleSftsees* 
all  full  liquor  with  the  exception  of 
one,  and  all  misdemeanors  except  one 
felony.  To  date,  there  have  been  eight 
acquittals,  four  mistrials  and  two  con- 
victions. Effective  June  3©*  the  permits 
of  these  indicted  persons  expire. 

Therefore,  I respectfully  request  an 
official  opinion  upon  the  following 
question}  Does  this  department  have 
the  legal  right  to  renew  permits  for  per- 
sons against  whom  criminal  charges  are 
now  pending,  said  Criminal  charges  being 
based  upon  Grand  Jury  indictments. 

In  view  of  the  fact  that  the  provisions  of 
our  Act  require  that  all  renewal  applications 
should  be  filed  with  the  department  sixty 
days  prior  to  expiration  of  the  present 
permits  on  June  30,  we  would  appreciate  an 
opinion  at  an  early  date." 
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Said  letter  refers  only  to  applicants  for  licenses 
to  sell  Intoxicating  liquor  (including  Intoxicating 
beer)  and  not  to  applicants  for  licenses  to  sell  non- 
intoxicating beer.  The  Liquor  Control  Act,  applicable 
to  intoxicating  liquor,  is  in  Chapter  32,  Art.  1,  R.  S. 
Mo.  1939;  the  sections  of  the  statute  hereinafter  refer 
red  to  are  a part  of  said  Act. 

Section  4895 » among  others,  provides  in  part 
that  "It  shall  be  unlawful  for  any  person...  to  .... 
sell  ...  in  this  state  intoxicating  liquor  ...  without 
taking  out  a license."  The  authority  to  issue  licenses 
is  vested  in  the  Supervisor  of  Liquor  Control  (Sec. 
4888).  By  Section  4890  it  is  in  part  provided  that, 
"Any  person  who  possesses  the  qualifications  ...  and 
who  meets  the  requirements  of  ..."  the  Act  may  obtain 
a license. 

On  the  specific  point  involved.  Section  4906  in 
part  provides: 


" * * no  person  shall  be  granted 
a license  or  permit  hereunder  whose 
license  as  such  dealer  has  been 
revoked,  or  who  has  been  convicted, 
since  the  ratification  of  the  twenty- 
first  amendment  to  the  Constitution 
of  the  United  States,  of  a violation 
of  the  provisions  of  any  law  applicable 
to  the  manufacture  or  sale  of  intoxica- 
ting liquor,  * * ." 


And,  Section  4909  provides: 


"Conviction  in  any  court  of  any 
violation  of  this  act  shall  have  the 
effect  of  automatically  revoking 
the  license  of  the  person  convicted, 
and  such  revocation  shall  continue 
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operative  until  said  case  Is  finally 
disposed  of,  and  if  the  defendant  is 
finally  acquitted,  he  may  apply  for 
and  receive  a license  hereunder,  upon 
paying  the  regular  license  charge 
therefor,  in  the  same  manner  as  though 
he  had  never  had  a license  hereunder." 


It  is  understood  that  the  Supervisor  has  not  revoked 
the  licenses  of  the  persons  involved  here,  under  his 
statutory  power  to  do  so  (Section  4889,  4§05),  in  certain 
circumstances.  Under  Sections  4906  and  4909,  above  quoted, 
conviction  of  any  person  of  a violation  of  the  Liquor  Control 
Act  of  the  State  of  Missouri  automatically  revokes  the 
license  of  such  person,  and  no  new  license  can  be  granted 
to  a person  whose  license  has  been  revoked  in  that  manner, 
or  by  the  Supervisor.  Nor  can  any  license  be  granted  to 
a person  who  has  been  convicted,  since  the  ratification 
of  the  Twenty-First  Amendment  to  the  Constitution  of  the 
United  States,  of  a violation  of  the  liquor  laws  either 
of  the  United  States  or  of  the  State  of  Missouri.  But 
persons  who  are  charged  by  indictment  with  a violation  of 
the  Liquor  Control  Act,  and  who  have  not  even  been  tried, 
cannot  be  regarded  as  having  been  convicted. 

The  word  "convicted"  has  been  defined  in  some  cases 
as  meaning  a finding  of  guilty  by  a jury  after  a trial, 
and  in  other  cases  as  meaning  the  final  judgment  and  sentence 
of  a court.  In  State  v.  Williams,  6 S.  W.  (2nd)  915*  l.c. 
919(6),  320  Mo.  296*  the  Supreme  Court  of  Missouri  said: 


"The  word  ‘convicted*  is  commonly  used 
merely  to  signify  the  finding  of  the 
jury  that  the  accused  is  guilty.  This 
is  the  well-settled  meaning  of  the  term 
as  ordinarily  used  in  constitutional 
and  statutory  provisions.  13  C.  J. 
903-905." 


And,  in  State  v.  Townley,  147  Mo.  205,  l.c.  208,  209, 
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48  S.  W.  833^  the  court  quoted  with  approval  and  made  the 
following  statements  from  the  authorities; 


"'It  has  generally  been  held  that 
the  word  "convicted"  includes  the 
final  judgment,  and  that  one  who 
has  been  found  guilty  by  the  jury, 
but  has  not  yet  been  sentenced,  is 
not  a "convicted"  person.'" 

"In  ordinary  phrase  the  meaning  of 
the  word  'conviction'  is,  the  finding 
by  the  jury,  of  a verdict  that  the 
accused  is  guilty.  But  in  legal  par- 
lance, it  often  denotes  the  final 
judgment  of  the  court.'" 


When  the  term  "convicted"  is  used  in  a statute 
referring  to  the  various  steps  in  the  proceedings  of 
a particular  case  it  means  a verdict  of  guilty.  But  when 
it  is  used  as  affecting  the  status  or  rights  of  a person 
in  another  and  subsequent  case,  convicted  includes  the 
judgment  and  sentence  of  the  court.  This  distinction  is 
explained  in  Smith  v.  Commonwealth  of  Va.,  24  A.L.R.  1286, 
1290,  113  S.E.  7 07 > 134  Va.  589>  where  the  court  reviewed 
the  authorities  and  in  part  quoted  the  following  at  l.c. 
1290  of  24  A.L.R. : 


" * * where  the  reference  is  to 
the  ascertainment  of  guilt  in  another 
proceeding  in  its  bearing  upon  the 
status  or  rights  of  the  individual 
in  a subsequent  case,  then  a broader 
meaning  attaches  to  the  expressions, 
and  a "conviction"  is  not  established  or 
a person  deemed  to  have  been  "convicted, " 
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unless  it  is  shown  that  a judgment 
has  been  pronounced  upon  the  verdict.'" 
(Also  see  9 Words  & Phrases  (Perm,  ed.) 
p . 594  et  seq. ) 


As  used  in  the  above  quoted  portions  of  the  Liquor 
Control  Act  the  term  "convicted"  means  adjudged  guilty  by 
the  judgment  and  sentence  of  a court.  The  persons  here 
involved  have  not  been  convicted.  They  have  been  indicted 
and  that  is  a mere  accusation.  In  State  v.  Anderson,  191 
Mo.  134,  142,  90  S.  W.  95j  9&)  the  court  defined  an  indict 
ment  as  follows  at  p.  l42  of  191  Mo.: 

"'An  indictment  is  an  accusation  at 
the  suit  of  the  king  (or  State)  by 
the  oaths  of  twelve  men  (at  the  least, 
not  more  than  twenty- three ) of  the 
same  county  wherein  the  offense  was 
committed,  returned  to  inquire  of  all 
offenses  in  general  in  the  county, 
determinable  by  the  court  in  which 
they  are  returned,  and  finding  a bill 
brought  before  them  to  be  true.'" 

(To  the  same  effect,  Ballentine's  Law 
Diet,  p.  635). 


Such  an  accusation  does  not  raise  any  presumption 
of  guilt  (21  Words  & Phrases  (perm,  ed.)  p.  l4l  et  seq.) 

On  the  contrary  every  person  accused  of  committing  a crime 
is  presumed  to  be  innocent  until  he  has  been  proved  guilty 
beyond  a reasonable  doubt  (State  v.  Shawley  67  S.  W.  (2d) 
74,  l.c.  83,  334  Mo.  352;  State  v.  Shields  58  S.  W.  (2d) 
293,  l.c.  297  (7)>  332  Mo.  89).  That  principle  is  one  of 
the  fundamental  safeguards  of  the  liberty  of  the  people, 
and  it  is  the  duty  of  every  public  officer  to  be  governed 
byiit.  Because  of  that  presumption  the  universal  rule  is 
that  proof  that  a person  has  been  charged  with  a crime  is 
not  admissible  in  another  case  to  impeach  his  credibility 
(State  v.  Hamilton,  102  S.  W.  (2d)  642,  l.c.  646  (10),  340 
Mo.  768).  No  person  should  be  subjected  to  any  adverse 
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discrimination  on  the  sole  ground  that  he  has  teen 
indicted.  Because  of  all  the  foregoing,  the  sole  fact 
that  a person  has  been  charged  by  indictment  with  a 
violation  of  the  Liquor  Control  Act  is  not  a legal  ground 
for  refusal  by  the  Supervisor  to  renew  the  license  of  such 
person. 

Under  the  above  quoted  statutory  provisions  the  Super- 
visor may  legally  refuse  to  renew  or  grant  originally  a 
liquor  license  to  any  person  who  fails  to  meet  the  follow- 
ing requirements  and  qualifications  of  Section  4906: 

"No  person  shall  be  granted  a license 
hereunder  unless  such  person  is  of 
good  moral  character  and  a qualified 
legal  voter  and  a taxpaying  citizen 
of  the  county,  town,  city  or  village, 
nor  shall  any  corporation  be  granted 
a license  hereunder  unless  the 
managing  officer  of  such  corporation 
is  of  good  moral  character  and  a quali- 
fied legal  voter  and  taxpaying  citizen 
of  the  county,  town,  city  or  village; 
****************** 11 

Speaking  of  the  power  of  the  Supervisor  respecting  the 
granting  of  licenses  in  State  ex  rel  Renner  v.  Noel,  149 
S.  W.  (2d)  67,  l.c.  58,  69,  the  Supreme  Court  of  Missouri 
said: 


"*  * * In  discharging  that  function  he 
exercises  a judicial  discretion  which 
cannot  be  controlled  by  mandamus,  at 
least  unless  he  finds  in  favor  of  the 
applicant  every  fact  necessary  to  en- 
title the  latter  to  a license,  thereby 
exhausting  his  discretion  and  leaving 
only  the  ministerial  duty  of  issuing 
the  license.  The  decision  of  the 
Supervisor  on  the  merits  is  final, 
and  the  statute  does  not  allow  an 
appeal  or  writ  of  error.  This  is 
held  in  several  cases:  ******" 

"We  see  nothing  in  the  record  to 
justify  the  action  of  the  trial 
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court  In  attempting  to  overturn  by 
mandamus  the  Supervisor's  refusal 
of  a license  to  the  respondent 
because  he  was  not  a person  of  good 
moral  character.  The  record  shows 
he  made  that  ruling  on  facts  reported 
by  his  subordinates  which  he  believed 
to  be  true.  While  Sec.  26  of  the 
1934  Act  (Mo.  St.  Ann.  section  4525g-- 
30,  p.  46o9)  does  provide  for  notice 
and  a hearing  where  a license  is  revoked, 
the  Act  does  not  anywhere  provide  for 
formal  proceedings  or  hearings  and  the 
reception  of  evidence  where  a license 
is  applied  for.  There  is  no  require- 
ment as  to  the  form  or  character  of 
the  evidence  upon  which  the  Super- 
visor may  rely.  Certainly  there  is 
no  showing  that  he  acted  arbitrarily 
in  this  instance.11 


Even  under  that  authority  the  Supervisor  may  refuse 
to  issue  a license  only  on  one  of  the  legal  grounds  provided 
by  the  statute. 


CONCLUSION 

The  Supervisor  of  Liquor  Control  has  a legal  right 
to  renew  the  licenses  of  persons  who  have  been  charged  by 
indictment  with  violations  of  the  Liquor  Control  Act, 
provided  such  persons  meet  the  requirements  and  quali- 
fications of  said  Act.  Licenses  cannot  be  renewed  for 
or  granted  to  persons  who  have  been  convicted  of  violation 
of  said  Act.  In  said  Act,  the  term  "convicted"  means  ad- 
judication of  guilty  by  judgment  and  sentence  of  the  court. 

Respectfully  submitted 


LAWRENCE  L.  BRADLEY 

APPROVED:  Assistant  Attorney  General 


VANE  C.  THURLO 

(Acting)  Attorney  General 


TAXATION  AND  REVENUE:  County  Court  can  not  abate  penalty 

on  the  mistake  made  by  the  collector 
as  to  the  amount  of  taxes  owBd  by  the 
taxpayer. 


September  24,  1941 


Honorable  Russell  S.  Noblet 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
September  18,  1941,  wherein  you  make  the  following  request: 


"A  few  years  ago  when  one  taxpayer  paid 
his  taxes  to  the  township  collector  an 
error  was  made  by  the  collector  aid  he 
did  not  charge  the  taxpayer  for  all  of 
his  taxes.  He  supposed  that  he  had,  so 
did  the  taxpayer.  The  rest  of  the  taxes 
were  paid;  a,  receipt  was  given. 

"Now,  after  five  years,  the  ex,  officio 
county  collector  started  to  advertise  the 
place  for  sale  for  back  taxes.  The  man  is 
willing  to  pay  the  back  taxes.  He  hates 
however  to  pay  the  additional  penalty,  be- 
cause the  error  w as  not  his,  other  than 
not  paying  attention  to  his  receipts  of 
the  years  during  which  the  tax  was  delin- 
quent. They  have  been  paid  every  year 
prior  to  that  and  since  that. 

"The  ex  officio  collector  wants  an  order 
from  the  county  court  to  the  effect  that 
it  is  alright  to  disregard  the  penalty. 

I told  them  to  give  such  order  b$*t  am  not 
sure  that  I am  right.  I can  find  no  au- 
thority for  them  to  do  so,  unless  it  to  uld 
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come  under  the  section  number  11122  or 
section  number  11197  regarding  compromises. 
Technically,  I do  not  think  that1  they  can 
find  their  authority  under  these  sections," 


We  have  examined  the  statutes  numbered  Sections  11122, 
11197,  R.  S,  Missouri,  1939,  which  you  mention  in  your  letter 
as  having  some  bearing  on  the  question.  It  does  not  appear 
that  these  sections  would  be  direct  authority  for  abating 
the  penalty  In  question.  Section  11122  contemplates  a com- 
promise when  the  land  would  not  sell  for  the  amount  of  taxes, 
and  ^is  not  worth  the  amount  of  delinquent  taxes,  Interest 
and  costa.  Section  11197,  R*  S.  Missouri,  1939,  also 
applies  to  certain  counties  only  to  compromise  judgments 
under  certain  conditions.  We  have  other  statutes  which 
might  he  pertinent  and  point  the  same  out  to  you. 

Section  11214,  R*  S.  Missouri,  1939,  refers  to 
erroneous  assessments,  but  Is  not  broad  enough  ill  Its  terms 
to  correct  the  error  which  was  made  in  the  instant  case. 
Section  10990,  R.  S.  Missouri,  1939,  is  a broader  section 
and  the  facts  which  have  caused  the  mistake  would  largely 
determine  whether  or  not  it  would  be  applicable.  The  most 
pertinent  section  that  we  have  found  in  our  research  la 
Section  11119,  R,  S.  Missouri,  1939,  which  is  as  follows* 


"The  collector  shall  make  diligent  endeavor 
to  collect  all  taxes  upon  said  •back  tax  book,* 
and  whenever  he  finds  that  any  taxes  therein 
have  been  paid,  he  shall  report  that  fact  to 
the  county  court,  or  other  proper  officer, 
giving  the  name  of  the  officer  or  person  to 
whom  such  taxes  were  paid}'  and  he  shall  also 
report  to  the  court,  or  other  proper  officer, 
all  cases  of  double  assessment  or  other  errors, 
and  thereupon  the  court,  or  other  proper 
officer,  shall  cause  the  necessary  action 
to  be  taken  and  entries  to  be  made." 


You  will  note  that  the  above  section  contains  the 
provision  "all  cases  of  double  assessment  or  other  errors.” 
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The  expression  Hother  errors”  when  considered  along  with 
the  other  terms  of  the  statute,  evidently  refers  to  errors 
or  mistakes  about  an  assessment.  The  mistake  or  error 
mentioned  in  your  letter  appears  to  be  an  error  through 
the  mistake  or  Inadvertence  of  the  collector.  It  does 
not  appear  to  be  of  such  nature  that  the  county  court 
has  jurisdiction  to  make  any  correction.  It  is  a matter 
to  be  adjusted  by  and  between  the  taxpayer  and  the 
collector*  Therefore,  we  agree  with  you  that  there  is 
no  special  authority  for  the  county  court  to  absolve 
the  taxpayer  from  the  payment  of  the  penalty. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN. 

Assistant  Attorney  General 

APPROVED: 


VANE  C.  THURLO 
(Acting)  Attorney  General 
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ROADS  AND  BRIDGES: 


Commissioners  of  special  road  district 
organized  under  Art.  18,  Chapt.  46, 

R.  S.  Mo.,  1939,  have  exclusive  con- 
trol over  all  roads,  bridges  and  cul-  (o 

verts  within  said  district. 


December  29,  1941 


\v 


Hon.  Rusaell  R»  Noblet 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  December  9,  wherein 
you  request  an  opinion  on  the  following  statement  of  facts: 


"May  I please  have  your  opinion  on  the 
following  question? 


"In  the  event  that  a special  road  district 
is  organized  and  the  roads  are  constructed 
by  or  for  the  special  district,  is  it  the 
obligation  of  the  special  road  district  to 
keep  up  and  maintain  and  repair  the  roads 
and  bridges  built  for  such  special  district, 
or  is  it  partially  an  obligation  of  the 
township  to  help  maintain  and  repair  such 
roads? 

"Is  it  necessary  that  the  township  make  it 
a township  road  before  they  acquire  such 
obligation  or  does  suGh  a road  automatically 
become  part  of  the  township  roads  and  thus 
necessarily  a partial  obligation  for  the 
township? 


We  assume  from  your  letter  that  it  is  contemplated 
to  organize  a Special  Hoad  District  under  Article  18,  Chapter 
46,  R.  S.  Missouri,  1939.  This  being  true,  we  call  atten- 
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tion  to  Section  8840  R,  S.  Missouri, 
provides  in- part  as  follows: 


1939,  which  Section 


* ■&  Said  commissioners  shall 

have  sole,  exclusive  and  entire  control 
and  jurisdiction  over  all  public  high- 
ways, bridges  and  culverts,  within  the 
district  to  construct,  improve  and  re- 
pair such  highways,  bridges  and  culverts, 
and  shall  have  all  the  power,  rights  and 
authority  conferred  by  law  upon  road 
overseers,  ana  shall  at  all  times  keep 
such  roads,  bridges  and  culverts  in  as 
good  condition  as  the  means  at  their 
command  will  permit,  and  for  such  pur- 
pose may  employ  hands  and  teams  at  such 
compensation  as  they  shall  agree  uponj 
rent,  lease  or  buy  teams,  implements, 
tools  and  machinery;  all  kinds  of  motor 
power , and  all  things  needed  to  carry  on 
such  work:  Provided,  that  said  com- 
missioners may  have  such  road  work,  or  bridge 
or  culvert  work,  or  any  part  thereof , done 
by  contract,  under  such  regulations  as  said 
commissioners -may  prescribe,” 


•.  ^the  caae  of  State  v.  Myers,  12  S.  W.  (2d)  489. 

1.  c.  490,  the  court  had  this  to  say: 


* # Neither  the  city  council  nor 

the  county  court  has  any  control  over 
the  public  highways  within  the  district 
outside  of  the  corporate  limits  of  the 
city.  Such  control  is  lodged  exclusively 
with  the  board  of  commissioners,  section 
10809,  R,  S.  1919.” 
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We  wish  to  point  out  that  Section  10809  R.  S, 

Missouri,  1919,  referred  to  In  the  quotation  above,  is  now 
Section. 8682  R.  S.  Missouri,  1939,  and,  although  this  latter 
section  deals  with  the  organ! zation  of  special  road  dls* 
tricts  in  counties  having  a population  of  50,000  to  300,000, 
we  wish  to  call  attention  to  the  similarity  of  the  wording 
between  Section  8682,  supra,  and  Section  8840,  supra.  For 
comparison  we  copy  Section  8682,  supra: 


"Said  board  shall  have  sole,  exclusive 
and  entire  control  and  jurisdiction  over 
all  public  highways  within  its  district 
outside  the  corporate  limits  of  any  city 
or  village  therein  to  construct.  Improve 
and  repair  such  highways,  and  shall  remove 
all  obstructions  from  such  highways,  and 
for  the  discharge  of  these  duties  shall 
have  all  the  power,  rights  and  authority 
conferred  by  general  statutes  upon  road 
overseers,  and  said  board  shall  at  all 
times  keep  the  public  roads  under  its 
eharge  in  as  good  repair  as  the  means  at 
its  command  will  permit,  and  for  this 
purpose  may  employ  hands  at  fixed  compensa- 
tions, rent,  lease  or  buy  teams.  Implements, 
tools  and  machinery,  all  kinds  of  motor 
power,  and  all  things  needful  to  carry  on 
such  road  work:  Provided,  that  the  board 
may  have  such  road  work  or  any  part  of 
such  work  done  by  contract,  under  such 
regulations  as  the  board  may  prescribe.'’ 


Therefore,  we  are  of  the  opinion  that  Section  8840, 
supra,  would  be  interpreted  to  mean  that  the  commissioners 
of  a road  district  organized  under  Article  18,  Chapter  46, 
R.  8.  Missouri,  1939,  would  be  vested  with  exclusive  and 
entire  control  over  all  public  highways,  bridges  and  cul- 
verts in  said  district,  and  that  the  case  of  State  v. 
Myers,  supra,  would  be  followed  by  the  courts. 
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CONCLUSION 


We  are  of  the  opinion  that  the  commissioners  of  a new 
special  road  district  organized  under  Article  18,  chapter 
46,  R.  S.  Missouri,  1939,  have  sole,  exclusive  and  entire 
control  and  jurisdiction  over  all  public  highways,  bridges 
and  culverts  within  such  special  road  district,  existing 
at  the  time  of  the  organization,,  and  the  construction,  erec- 
tion and  maintenance  after  organization. 


Respectfully  submitted 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED: 


VANE  C,  ihURtO 

(Acting)  Attorney  General 
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CLERK  OF  CIRCUIT  COURT:  Salary  change  effected  by  1940 

census  begins  January  1,  1941. 


January  £0*  1941 


Honorable  Forrest  Ott,  Clerk 
Circuit  Court 
Harrisonville,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  January  15,  1941,  in  which  you  asked  for  an  opinion 
as  follows : 


"In  the  recent  opinion  concerning  salar- 
ies of  Circuit  Clerks,  the  ’Conclusion* reads 
as  follows: 

M 'It  is  the  opinion  of  this  department 
that  the  oircuit  clerk,  prosecuting  attorney 
and  other  county  officers  affected  by  the  de- 
crease or  increase  of  the  population  could  only 
be  paid  in  accordance  with  said  Increase  or 
decrease  at  the  beginning  of  the  next  fiscal 
year  of  his  term  after  the  population  has  been 
determined  by  the  federal  government,  and  that 
no  increase  be  allowed  or  decrease  be  ordered 
before  the  first  day  of  the  fiscal  year  fol- 
lowing the  year  of  1940*’ 

"Looal  newspapers  today  received  a bulle- 
tin announcing  the  official  population  of  Cass 
County  to  be  19,534,  and  at  the  top  of  the 
bulletin  was  the  following*  ’Released  for  pub- 
lication by  newspapers  on  January  9,  1941*' 

This  will  cause  my  salary  to  fall  in  a lower 
bracket*  under  20*000* 

"I  would  like  to  have  your  opinion  about 
whether  or  not  the  decrease  in  my  salary  will 
begin  now*  in  1941*  or  not  until  January  1, 

1942*  As  your  conclusion  states  ’at  the  be- 
ginning of  the  next  fiscal  year  of  his  term 
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after  the  population  has  been  determined  by 
thu  federal  government,*  it  appears  to  me  as 
though  our  decrease  may  not  take  effect  until 
January  1,  1942. 

"We  suppose  that  January  9,  1941,  was  the 
day  the  official  population  for  Casa  County  was 
announced,  but,  of  course,  we  would  like  for 
you  to  determine  that*  If  possible,  please  let 
me  know  before  I certify  my  salary  for  the  month 
of  January,  1941,  down  to  the  County  Court  for 
payment,  as  I do  not  wish  to  certify  my  old  sal- 
ary and  then  find  I will  have  to  refund  a por- 
tion of  it.** 

The  law  authorizing  the  taking  of  the  census  is 
found  in  Title  13,  U.S.C.A.,  Accumulative  Fnnuol  Pocket 
Part  for  1940,  and  It  is  necessary  to  refer  to  certain 
sections  of  this  act  in  order  to  determine  your  question# 
The  sections  necessary  are  the  following,  200,  213,  and 
218. 


"The  census  of  the  population  and  of  agri- 
culture required  by  seotion  201  of  this  title 
shall  be  taken  as  of  the  1st  day  of  April,  and 
It  shall  be  the  duty  of  each  enumerator  to  com- 
mence the  enumeration  of  his  district  on  the 
day  following  unless  the  Director  of  the  Census 
in  his  discretion  shall  change  the  date  of  com- 
mencement of  the  enumeration  in  said  distriot 
by  reason  of  climatic  or  other  conditions  which 
would  materially  interfere  with  the  proper  con- 
duct of  the  work;  but  in  any  event  it  shall  be 
the  duty  of  each  enumerator  to  prepare  the  re- 
turns hereinbefore  required  to  be  made  and  to 
forward  the  same  to  the  supervisor  of  his  dis- 
trict within  thirty  days  from  the  commencement 
of  the  enumeration  of  his  district:  Provided . 
that  in  any  city  having  two  thousand  five  iiun- 
dred  inhabitants  or  more  under  the  preceding 
census  the  enumeration  of  the  population  shall 
be  completed  within  two  weeks  from  the  eom-- 
mencement  thereof*" 
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"The  Director  of  the  Census  is  hereby  author 
ized  to  make  requisition  upon  the  Public  Printer 
for  such  printing  as  may  be  necessary  to  carry 
out  the  provisions  of  this  chapter,  to  wit: 
Blanks,  schedules,  circulars,  pamphlets,  envel- 
opes, work  sheets,  and  other  items  of  miscel- 
laneous printing;  that  he  is  further  authorized 
to  have  printed  by  the  Public  Printer,  in  such 
editions  as  the  director  may  deem  necessary, 
preliminary  and  other  census  bulletins,  and 
final  reports  of  the  results  of  the  several 
investigations  authorized  by  this  chapter  or 
by  chapters  1 and  3 of  this  title  and  to  publish 
and  distribute  said  bulletins  and  reports.’* 

"The  Director  of  the  Census  is  authorized 
at  his  discretion,  upon  the  vjritten  request  of 
the  governor  of  any  State  or  Territory  or  of  a 
court  of  record,  to  furnish  such  governor  or 
court  of  record  with  certified  copies  of  so  much 
of  the  population  or  agricultural  returns  as  may 
be  requested,  upon  the  payment  of  the  actual 
cost  of  making  such  copies  and  |1  additional  for 
certification;  and  that  the  Director  of  the  Cen- 
sus is  further  authorized,  in  his  discretion, 
to  furnish  to  individuals  such  data  from  the 
population  schedules  as  may  be  desired  for  gene- 
alogical or  other  proper  purposes,  upon  payment 
of  the  actual  cost 'of  searching  the  records  and 
fl  for  supplying  a certificate;  and  that  the 
Director  of  the  Census  is  authorized  to  furnish 
transcripts  of  tables  and  other  records  and  to 
prepare  special  statistical  compilations  for 
State  or  local  officials,  private  concerns,  or 
individuals  upon  the  payment  of  the  actual  cost 
of  such  ’work:  Provided . however , That  in  no 
case  shall  information  furnished  under  the 
authority  of  this  chapter  be  used  to  the  detri- 
ment of  the  person  or  persons  to  whom  ouch  in- 
formation relates.  All  moneys  hereafter  re- 
ceived by  the  Bureau  of  the  Census  in  payment 
for  labox  and  materials  used  in  furnishing 
transcripts  of  oensus  records  or  special 
statistical  compilations  from  such  records  shall 
be  deposited  to  the  credit  of  the  appropriation 
for  collecting  stnti sties. ” 
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The  census  is  directed  to  be  taken  effective 
as  of  April  1,'  1940;  the  taking  of  the  census  to  be  com- 
menced the  day  following  April  1,  1940,  and  to  be  concluded 
within  thirty  days*  The  director  of  the  census  is  authorized 
to  publish  bulletins  and  to  furnish  upon  the  request  of  a 
Governor,  or  a court  of  record  a certified  copy  of  the  popu- 
lation returns  which  may  be  requested.  There  is  no  formal 
date  set  for  the  publication  of  census  reports,  and  the 
Courts  of  this  State  have  never  set  a definite  date  when  a 
general  change  of  salary  would  be  effective  if  a change  in 
opoulation  caused  a fluctuation  of  salary.  The  substance  of 
therulin^  on  this  question  seems  to  be  that  as  soon  as  the 
new  population  is  available  the  compensation  of  officers 
should  be  based  upon  the  new  population,  but  that  no  sal- 
ary adjustments  should  be  made  during  a term  year. 

In  the  recent  case  of  Kay  v.  Moniteau  County, 

134  3.  W.  (2d)  page  81,  a case  in  which  the  court  paid 
the  salary  of  the  prosecuting  attorney  on  the  basis  of 
the  1930  census  although  it  was  admitted  at  the  trial 
that  there  was  no  official  report  of  the  census  until 
1936,  which  was  several  years  after  the  payment  of  the 
salary.  The  Supreme  Court  at  1.  c.  83  said: 

"Since  the  county  court  paid  plaintiff  the  sal- 
ary authorized  under  the  census  method,  it  is 
immaterial  to  plaintiff  as  to  how  the  court  ac- 
quired lcno  ledge  of  the  census.  The  census 
method  was  available  and  the  court  was  bound 
under  the  law  to  be  guided  thereby," 

And  in  the  earlier  case  of  Carter  County  v.  Huett, 
259  S.  ¥*  1057*  also  a salary  case  in  which  the  salary 
paid  was  based  on  the  1920  census*  the  Supreme  Court  said 
1.  c,  1059: 

"As  to  the  fact  that  Garter  county,  as  of 
the  1st  day  of  January*  1920*  had  such  a popu*- 
lation  as  put  it  in  the  class  whose  prosecuting 
attorneys  were  entitled  to  receive  a salary  of 
$1,000  per  annum*  there  is  and  can  be  no  dispute. 

The  substance  of  plaintiff's  contention  is  that 
this  fact  was  not  and  legally  could  not  have 
been  ascertained,  within  the  meaning  of  the 
statute,  so  as  to  make  it  applicable  to  the 
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salary  of  the  proseouting  attorney  for  the  year 
of  1920.  There  Is  nothing  here  showing  an  ex- 
press or  specific  finding  by  the  county  court 
of  the  population  of  the  oounty,  but  the  mak- 
ing of  orders  for  the  issuance  of  warrants  for 
the  payment  of  the  increased  salary,  involved 
an  ascertainment  of  the  existence  of  a popula- 
tion within  a given  minimum  and  maximum  limit-. 

The  defendants,  judges  of  the  county  court,  in 
auditing  and  paying  the  salary  of  the  prosecu- 
ting attorney,  were  in  the  exercise  of  their 
statutory  authority,  and  it  cannot  be  said  as 
a matter  of  law,  under  the  terms  of  the  Cen- 
sus Act,  or  under  the  statute,  that  the  popu- 
lation of  the  county  was  not  ascertained,  or 
that  as  a matter  of  law  it  could  not  have  been 
ascertained  by  the  decennial  ounsus  of  1920 
for  the  purpose  of  determining  the  salary  paid. 

This  is  said  as  applicable  to  the  case  against 
all  of  the  defendants  herein." 

This  office  has  no  information  as  to  what  knowl- 
edge the  county  court  of  Cass  County  has  concerning  the 
population  of  the  county  as  shorn  by  the  1940  census,  or 
when  it  acquired  such  knowledge,.  The  enumeration  was  com- 
pleted more  than  seven  months  ago,  and  It  is  not  only  pos- 
sible but  highly  probable  that  the  county  court  had  knowl- 
ege  of  the  population  long  prior  to  January  9,  1941, 

And  the  population  as  ascertained  by  this  census  should 
be  the  basis  for  paying  salaries  as  soon  as  available  re- 
gardless of  how  the  knowledge  was  obtained,. 

CONCLUSION. 

It  Is  the  conclusion  of  this  Department  that  the 
salary  of  the  clerk  of  the  circuit  court  of  Cass  County 
should  be  paid  for  the  entire  year  of  1941,  upon  the  popu- 
lation as  determined  by  the  1940  census,  which  was  taken 
as  of  April  1,  1940. 


Respectfully  submitted, 


APPROVED:  W„  0.  JACKSON 

Assistant  Attorney-General 


C0VELL  ft.  HEWITT  W..  J.  BURKE 

(Acting)  Attorney-General  Assistant  Attorney-General 

V'Oj/’-JB/mc 


SHERIFFS i Entitlsd  to  mileage  in  each,  case  for  serving 
several  summons  on  same  trip.  * 


February  28,  1941 


Honorable  Forrest  Ott 
Clerk  of  the  Circuit  Court 
Harrisonville , Missouri 

Dear  Mr.  Ott: 


Under  date  of  February  24,  1941,  you  ask  for 
an  opinion  as  follows: 


"IN  RE:  Martha  Lee  Brown  vs  ¥,  R.  Rogers. 

Case  No.  23607 
Lee  Brown  vs  W,  R.  Rogers. 

Case  No.  23608 
Daily  Brown  vs  W.  R.  Rogers. 

Case  No,  23609 

"Three  three  above  entitled  oases  were 
filed  in  the  Circuit  Court  of  Cass  County,  Mo., 
February  15,  1941, 

Summons  was  issued  in  each  of  the  three 
cases  that  day  and  given  to  the  Sheriff  for 
service,  the  defendant  residing  in  Pleasant 
Hill,  Cass  County,  Mo. 

"On  February  17,  1941,  the  Sheriff  served 
the  three  Summonses  in  the  three  separate  suits 
on  said  defendant,  W,  R.  Rogers. 

"Please  give  us  an  official  opinion  on 
whether  or  not  the  Sheriff  if  entitled  to  charge 
mileage  in  each  of  the  three  cases,  when  the 
Sheriff  served  all  three  Summonses  at  once  and 
just  made  one  trip  in  so  doing. 

"The  lawyers  here  disagree  on  this  point, 
ad  I would  appreciate  very  much  if  you  would 
clear  up  this  matter,  once  and  for  all,  as  I 
want  to  be  sure  and  tax  the  costs  on  my  books 
properly." 


February  28,  194X 


Hon*  Forrest  Ott.  - 2,  - 


An  officer  is  not  entitled  to  fees  unless  pro- 
vided for  by  Statute.  State  ex  rel.  v.  Brown  146  Mo.  401, 
1,  c.  406: 

"It  is  well  settled  that  no  officer  is 
entitled  to  fees  of  any  kind  unless  provided 
for  by  statute,  and  being  solely  of  statutory 
right,  statutes  allowing  the  same  must  be 
strictly  construed.  State  ex  rel.  v,  Wofford, 

116  Mo.  220;  Shed  v.  Railroad ,~67  Mo.  667; 

In  the 
ht  of  a 

public  officer  to  fees  is  derived  from  the 
statute.  lie  is  entitled  to  no  fees  for  ser- 
vices he  may  perform,  as  such  officer,  un- 
less the  statute  gives  it.  then  the  statute 
fails  to  provide  a fee  for  services  he  is  re- 
quired to  perform  as  a public  officer,  he  has 
no  claim  upon  the  state  fox  compensation  for 
such  services. * Williams  v.  Charlton  Co. , 

85  Mo . 645 . " 

The  fees  of  sheriffs  are  prescribed  by  Section 
13411,  Article  2,  Chapter  99,  Revised  Statutes  of  Missouri, 
1939.  This  section  is  in  part  as  follows: 

"Fees  of  sheriffs  shall  be  allowed  for 
their  services  as  follows: 

* * * * * * * * * A - * * * * * ****** 

For  - serving  every  summons  or  original  writ 
and  returning  the  same  for  each  defendant 
hl^OO.  ******************* 

For  each  mile  actually  travelled  venire  sum- 
mons, writ,  subpoena  or  other  order  of  court 
when  served  more  than  five  miles  from  the 
place  where  the  court  is  held,  provided  that 
such  mileage  shall  not  be  charged  for  more 
than  one  witness  subpoenaed  or  venire  summons, 
or  other  writ  served  in  the  same  cause  on  the 

same  trip  ho.  10 

***^*  *******  ********  *no  mile- 
age fees  for'  serving  any  writ , summons  or  other 
legal  process  shall  be  collected  unless  the 
sheriff  shall  actually  travel  the  distance 
for  which  he  makes  such  oharge:  * * * * * *« 


Gammon  v.  Lafayette  Co.,  76  Mo.  675. 
case  last  cited  it  is  said:  ’The  rig 
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There  are  three  separate  oases  pending;  it 
was  necessary  to  serve  the  summons  in.  each  case.  Had 
the  cases  been  filed  at  different  times  serving  the 
three  summons  would  have  required  three ‘trips.  They  were 
however  filed  at  the  same  time,  and  the  sheriff  made  only 
one  trip,  but  the  miles  had  to  be  travelled  in  order  to 
serve  the  summons  in  each  case.  And  for  serving  the 
summons  and  travelling  he  necessary  miles  to  serve  the 
summons  the  Sheriff  is  entitled  to  the  fees  provided 
for  in  Section  13411,  K.  3.  1959.  There  is  no  provision 
made  for  apportioning  the  mileage  when  the  miles  are 
travelled  in  one  trip  but  serving  writs  in  more  than 
one  case.  Had  the  sheriff  served  three  separate  de- 
fendants the  mileage  would  not  be  questioned. 


CONCLUSION, 


It  is  t he  conclusion  chat  the*  sheriff  *b  mileage 
should  be  charged  in  each  case  just  as  the  fee  for  serv- 
ing the  summons  is  charged. 

Also  enclosed  herewith  are  copies  of  two  other 
opinions  of  similar  c aracter. 

Respectfully  submitted. 


vv . ' . . SMfSBOiA 

Assistant  Attorney  General. 


APPROVE  Dt 


COVllLL  T.  HEMTtf 
(Acting)  Attorney  General 

WQj/rac 
Encs.  2. 


TAXATION:  An  election  for  a county  library  cannot  be  held 

if  at  that  time  the  county  court  has  levied  to 
REVENUE:  its  full  limitations  under  Section  11,  Article 

X of  the  Constitution  of  Missouri. 


!, 

March  6,  1941 


Miss  Ruth  O'Malley 
Executive  Secretary 
Missouri  Library  Commission 
Jefferson  City,  Missouri 


Dear  Miss  O'Malley: 

We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  March  2,-  1941,-  which  reads  as  follows: 

"We  have  a letter  from  Mr.-  W,  J,- 
Burke  of  February  27  in  which  his 
opinion  of  March  26  on  a point  In 
the  county  library  law,-  Chapter  110, 

Article  6,  Sections  14767-14776,  R. 

S.-,-  1939,-  Is  - further  amplified.-  We 
understand  from  this  later  opinion 
that  the  conclusion  Intended  is  that 
where  the  constitutional  limitation 
has  been  reached  the  county  cannot 
vote  on  an  additional  levy  under  the 
library  law.- 

"May  we  ask  your  further  opinion  on 
this  point?  We  understand  that  the 
levies  are  made  by  the  county  court 

•in  their  May  term.-  Does  this  pre-' 
elude  the  right  of  the  citizens  of  a 
county  to  vote  at  the  annual  elec- 
tion held  the  first  Tuesday  in  April 
on  a levy  to  be  made  at  a succeeding 
term  of  the  court  out  of  a General 
Revenue  fund  which  has  not  yet  been 
levied? 


"May  we  ask  an  additional  opinion 
regarding  the  petition  which  has  been 
presented  to  the  court  as  follows: 


Miss  Ruth  O’Malley 
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H’We,  the  undersigned  taxpayers  of 
Lafayette  County,  Missouri,  in  ac- 
cordance with  the  provisions  set 
forth  in  Section  13463,  Revised 
Statutes  of  Missouri,  1929,  being 
residents  outside  of  the  territory 
of  all  cities  and  towns  in  Lafayette 
County,  Missouri,  now  maintaining  a 
public  library  at  least  in  part  by 
taxation,  do  hereby  petition  the 
County  Court  of  Lafayette  County, 

Missouri,  that  a county  district  of 
the  county  outside  of  the  territory 
of  all  such  aforesaid  cities  and 
towns  be  established  and  be  known 
as  ’Lafayette  County  Library  Dis- 
trict!* and  do  further  petition 
that  an  annual  tax  be  levied  for 
the  purpose  herein  specified,  such 
tax  to  be  at  the  rate  of  mills  on 
the  dollar  * * ” 

a 

In  our  opinion  given  to  you  on  March  26,  1940, 
we  held  that  a levy  could  not  be  voted  for  county  libraries 
in  Lafayette  County  for  the  reason  that  that  county  had 
levied  to  its  full  limitation  under  Section  11  of  Article 
X of  the  Constitution  of  Missouri* 

In  your  present  request  you  ask  if  an  election 
could  be  held  in  April  for  a levy  of  one-half  mill  on 
the  dollar  for  a county  library  and  the  county  court  could, 
in  the  May  ^’erm,  make  a levy  less  the  one-half  mill  and  the 
levy,  under  the  election  for  a county  library,  would  be 
valid.  Under  Section  14767,  R.  S.  Missouri  1939,  it 
specifically  states: 

* it  a it  and  the  tax  specified  In  such 
notice  shall,  subject  to  provisions 
herein  below  of  thl3  section,  be  levied 
and  collected,  from  year  to  year,  in 
like  manner  with  other  taxes  in  the 
rural  school  districts  of  said  county. 

# # « * it  » it  it  a it  ” 


Miss  Ruth  O’Malley 
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Under  the  above  partial  section  it  specifically 
describes  the  election  as  a levy  and  since  the  county  has 
levied  to  its  full  limitation,  such  an  election  for  such 
purpose  would  be  invalid  under  the  holding  in  the  case 
of  Brooks  v,  Sehulta,  178  Mo,  222,  which  case  was  set 
out  in  our  opinion  to  you  on  March  26,  1940,  in  reference 
to  this  same  matter. 

In  your  request  you  also  referred  to  a levy 
out  of  the  general  revenue  fund.  Money  cannot  be  taken 
out  of  the  general  revenue  fund  for  county  library  pur- 
poses for  the  reason  that  cities  maintaining  and  taxing 
for  city  public  libraries  are  exempt  from  the  payment 
of  any  tax  for  county  library  purposes,  I understand 
that  Lexington  and  Higginsvllle  have  city  libraries  upon 
which  the  citizens  of  the  cities  are  paying  taxes.  Ihe 
election  held  under  Section  14767,  supra,  applies  to  the 
district  corresponding  to  rural  school  districts  of  the 
county.  The  money  received  under  said  election  must  be 
kept  In  a separate  fund  known  as  the  "County  Library  Fund. 

As  stated  before,  your  county  library  election 
cannot  be  held  In  April  and  be  based  upon  a decrease  of 
the  levy  made  by  the  county  court  In  May.  One  procedure 
can  be  followed,  if  consented  to  by  the  county  court, 
which  would  permit  the  election  to  be  held  the  first 
Tuesday  In  April.  Section  11044,  R.  S,  Missouri  1939, 
reads  as  follows: 

"As  soon  as  may  be  after  the  asses- 
sor’s book  of  each  county  shall  be 
corrected  and  adjusted  according  to 
law,  the  county  court  shall  ascertain 
the  sum  necessary  to  be  raised  for 
county  purposes,  and  fix  the  rate 
of  taxes  on  the  several  subjects  of 
taxation  so  as  to  raise  the  required 
sum,  and  the  same  to  be  entered  in 
proper  columns  In  the  tax  book," 

Under  Section  10964,  R.  S,  Missouri  1939,  the 
assessor  starts  his  assessment  on  the  first  day  of  June 
and  should  return  the  assessment  to  the  county  clerk  as 
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soon  as  completed  and  not  later  than  the  end  of  that 
year.  It  Is  not  necessary  that  the  county  court 
receive  the  completed  assessment  from  the  assessor 
before  levying  the  taxes.  The  levy  can  be  made  before 
May  and  as  a gauge  for  the  levying  of  the  taxes  may  use 
the  last  assessment  and  it  is  not  necessary  that  they 
await  the  assessment  for  this  year.  It  was  so  held  in 
State  v,  St,  Louis-San  Francisco  Ry,  Co,#  3Q0  S.  W,  274 
par.  2,  3,  where  the  court  saids 

"Although  the  statute  does  not  specif- 
ically provide  that  the  county  court 
shall  make  the  levy  of  taxes  for  coun- 
ty purposes  at  any  particular  time, 
such  time  is  quite  limited  perforce 
of  other  provisions.  Section  12863, 

R,  S,  1919,  requires  the  county  court 
to  determine  the  sum  necessary  to  be 
raised  for  county  purposes  and  to  fix 
the  rate  necessary  to  raise  that  amount 
as  soon  as  may  be  after  the  assessor’s 
books  shall  be  corrected  and  adjusted 
according  to  law,  ^his  must  be  at  or 
before  the  May  term  of  each  year,  be- 
cause, at  that  term,  the  county  court 
is  authorized  and  empowered  to  appro- 
priate, apportion,  and  subdivide  all 
of  the  revenues  collected  and  to  be 
collected,  etc.  Section  12866,  R,  S, 

1919,  The  legislative  Intent  that 
.the  levy  should  be  made  at  or  before 
the  May  term  is  thus  quite  manifest. 

State  ex  rel,  Wabash  Railroad  Co., 
supra,  loc,  cit,  141  (158  S,  W.  27), 

"Thus -the  county  court  Is  at  least  au- 
thorized and  empowered  to  make  the  levy 
for  county  purposes  at  Its  May  term 
and,  In  fixing  the  rate  of  such  levy, 
the  court  is  governed  by  the  last  assess- 
ment, which  means  the  last  assessment 
completed  at  the  time  such  levy  Is  made. 

It  can  mean  nothing  else.  If  the  assess- 
ment for  the  current  year  is  completed 
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at  the  time ^the  levy  is  made,  well 
and  good,  ‘^hat  assessment  can  be 
used  as  the  measuring  rod  to  ascer- 
tain the  rate  which  can  legally  be 
levied.  If  the  assessment  for  the 
current  year  is  not  complete  at  that 
time*  then  the  completed  assessment 
for  the  previous  year  must  be  used,” 

This  case  was  also  followed  in  State  v.  St, 
Louis-S,  F.  Ry,  Co,,  92  S.  W.  (2d)  644,  In  that  case 
the  court,  at  page  646,  said* 

* # » * We  find  nothing  in  any 
of  the  cases  cited  by  appellant 
indicating  that  the  assessments 
completed  during  a calendar  year 
should  be  the  proper  basis  for  the 
making  of  the  levy  of  the  following 
year.  The  decisions  point  the  other 
way.  The  Constitution  reads:  'the 
last  assessment,*  Under  the  authority 
of  State  ex  rel,  v,  St,  Loula-San 
Francisco  Ry,  Co,,  supra,  that  means 
the  last  completed  assessment.  The 
county  court.  In  the  case  before  us, 
used  the  last(  completed  assessment 
that  was  available  as  a basis  for  the 
levy  of  the  year  1931.  Under  that 
assessment  It  was  authorized  to  make 
a levy  of  60  cents  on  the  $100 
‘valuation,  because  it  was  less  than 
$30, 000, 000, n 

Under  the  holding  in  the  above  two  eases.  If  the 
county  court  sees  fit  it  may  levy  taxes  before  the  second 
Monday  In  April  and  deduct  enough  to  take  care  of  an  as- 
sessment for  a levy  made  by  way  of  an  election  for  a county 
library  fund.  It  is  not  necessary  that  the  county  court 
wait  until  May  to  make  the  assessment  as  it  may  be  made 
according  to  the  above  cases  before  the  May  Term  and  they 
may  base  their  levy  on  the  assessment  of  last  year  and  not 
wait  for.  the  assessment  of  this  year.  The  petition  set 
out  in  your  request  follows  Section  13463,  R.  S,  Missouri 
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1929*  which  is  now  Section  14767*  R,  S.  Missouri  1939, 
This  petition  is  sufficient. 


CONCLUSION 


In  view  of  the  above  authorities  It  is  the 
opinion  of  this  department  that  an  election  for  a county 
library*  under  Section  14767*  R.  S,  Missouri  1939*  can- 
not be  held  where  the  present  levy  for  taxes  has  been 
made  to  its  full  constitutional  limits. 

We  further  hold  that  the  county  court  may  levy 
before  the  May  Term*  and  if  the  levy  Is  made  before  the 
first  Tuesday  In  April  and  is  not  to  Its  full  constitutional 
limits  a valid  election  can  be  held  on  the  first  Tuesday 
in  April  for  the  purpose  of  voting  a county  library  tax 
and  the  creation  of  a county  library  district. 

Respectfully  submitted 

a 


W.  J.  BURKE 

Assistant  Attorney  General 


WJB:DA 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 


PENAL  INSTITUTIONS: 
CRIMINAL  PROCEDURE: 


Upon  conviction  in  a capital  case  on 
appeal  and  stay  of  execution  the  sheriff 
must  deliver  the  convict  to  the  Warden 
of  the  Penitentiary  not  more  than  ten 
days  from  the  date  of  the  judgment. 


March  31,  1941 


Honorable  Michael  W,  o’ Hern 
Prosecuting  Attorney  of  Jackson  County 
Kansas  City,  Missouri 


Dear  Sir: 


I'- 


This  is  in  reply  to  yours  of  recent  date  wherein  you 
request  an  opinion  from  this  department,  as  follows: 


M0n  February  1st,  1941,  in  Jackson 
County,  Missouri,  one  JAMES  BUTTS 
was  found  guilty  of  Murder  in  the 
First  Degree  by  a jury  and  the  death 
penalty  was  assessed;  thereafter,  on 
the  22nd  day  of  March,  194!,  sentence 
was  pronounced  and  judgment  rendered 
against  the  defendant  and  the  Court 
ordered  the  defendant  to  be  delivered 
to  the  custody  of  the  Sheriff  of 
Jackson  County,  and  by  said  Sheriff 
to  be  delivered  to  the  Warden  of  the 
State  Penitentiary  on  the  26th  day  of 
March,  1941,  It  was  further  ordered 
by  the  Court  that  the  said  JAMES  BUTTS 
be  executed  by  the  Warden  on  the  1st 
day  of  May,  1941.  The  defendant  filed 
an  affidavit  of  appeal  and  the  Court 
allowed  such  appeal. 

MIn  compliance  with  the  order  of  the 
Court  the  Sheriff  on  this  date  is  to 
deliver  the  prisoner  to  the  Warden  of 
the  State  Penitentiary.  Counsel  for 
the  defendant  contends  that  under  the 
law  all  proceedings,  including  the  de- 
livery of  the  prisoner  to  the  Warden, 
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are  stayed  once  an  order  is  made 
allowing  an  appeal  and  that  the 
prisoner  should  remain  in  the 
custody  of  the  Sheriff  of  Jackson 
County  pending  said  appeal.  . 

“This  office  is  desirous  of  having 
an  opinion  from  your  office  constru- 
ing SECTIONS  4108,  4132  and  4135 
K.  3.  Mo.  1939.  Such  an  opinion 
from  your  office  will  be  greatly 
appreciated.” 


Section  4106  R.  S,  Mo.  1939,  which  relates  to  peniten- 
tiary sentences  only,  reads  as  follows: 


"Where  any  convict  shall  be  sentenced 
to  imprisonment  in  the  penitentiary, 
the  clerk  of  the  court  in  which  the 
sentence  was  passed  shall  forthwith 
deliver  a certified  copy  thereof  to 
the  sheriff  of  the  county,  Who  shall, 
without  delay,  either  in  person  or  by 
a general  and  usual  deputy,  cause 
such  convict  to  be  transported  to  the 
penitentiary  and  delivered  to  the 
keeper  thereof . ” ' 


Under  this  section  it  is  mandatory  that  the  sheriff  without 
delay  transfer  the  convict  to  the  penitentiary  unless  an 
appeal  is  taken  and  a stay  of  execution  granted  under 
Section  4132,  R,  S.  Mo.  1939,  Under  Section  4106  the  execu 
tion  of  the  sentence  is  the  taking  of  the  defendant  to  the 
penitentiary. 

Section  4108,  R.  S.  Mo.  1939,  reads  as  follows: 


"When  judgment  of  death  is  rendered 
by  any  court  of  competent  jurisdic- 
tion a warrant  signed  by  the  judge 
and  attested  by  the  clerk  under  the 
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seal  of  the  court  must  he  drawn 
and  delivered  to  the  sheriff.  It 
must  state  the  conviction  and  .juctg- 
ment  and  appoint  a day  on  which  the 
Judment  must  be~exocuted . which 
must  not  fee  less  than  ihlrfey  nor 
more  than  sixty  days  from  the  date 
oF' jud/ffnent , and  must  direct  the 
sneriff  to  deliver  the  defendant, 
at  a time  specified  in  said  orSer. 
notlnore  than  ten  days  from  the 
date  of~~.1  udgmen tV  to  the  w ard'en  of 
the  sta,te  penitentiary  at  Jefferson 
City',  I'lTssouri for  execution. Tl 


Under  Section  4108,  supra,  that  part  which  is  under- 
lined specifically  states:  "judgment  must  he  executed,” 

In  other  words,  the  execution  of  the  judgment  under  the 
death  penalty  now  is  performed  by  the  Warden  at  the  Peni- 
tentiary* The  underlined  portion  of  Section  4108,  supra, 
also  directed  the  sheriff  to  deliver  the  defendant  to  the 
Warden  of  the  Otate  Penitentiary  by  order  of  the  court  and 
the  delivery  of  the  convict  to  the  penitentiary  mat  be 
made  not  more  then  ten  days  from  the  date  of  -the  judgment. 
Under  Section  4108,  supra,  the  sheriff  is  not  directed  to 
execute  the  judgment,  but  the  Warden  is  directed  to  execute 
it  as  set  out  in  Section  4112,  H.  S,  Mo.  1939. 

The  act  of  the  sheriff  in  talcing  the  prisoner  to  the 
penitentiary  under  Section  4108,  supra,  is  only  a ministerial 
act,  the  same  as  talcing  him  from  the  courtroom  to  the  county 
Jail  after  a defendant  has  been  sentenced  to  the  penitentiary . 

The  stay  of  execution  granted  under  Section  4132,  R*  S. 
Mo.  1939,  is  a stay  of  the  administering  of  the  case  by  the 
Warden  as  set  out  in  Section  4112,  R*  S.  Mo,  1939, 

Section  4132,  R.  S.  Mo*  1939,  reads  as  follows: 


ni,o  such  appeal  or  writ  shall  stay 
or  delay  the  execution  of  such 
judgment  or  sentence,  except  in 
capital  cases,  unless  the  supreme 
court,  or  a judge  thereof,  or  the 
court  in  which  the  judgment  was 
rendered,  or  the  judge  of  such 
court,  on  inspection  of  the  record. 
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shall  he  of  opinion  that  there 
is  probable  cause  for  such  an 
appeal  or  writ  of  error * or  so 
much  doubt  as  to  render  it  ex- 
pedient to  take  the  judgment  of 
tiie  supreme  court  thereon,  and 
shall  make  an  order  expressly 
directing  that  such  appeal  or  writ 
of  error  shall  operate  as  a stay 
of  proceedings  on  the  judgment; 
but  in  capital  cases  the  order 
granting  the  appeal  shall  operate 
as  such  stay  absolutely,” 


This  section  grants  a stay  of  judgment  of  sentence  to  the 
penitentiary  as  carried  out  under  Section  4106,  supra,  upon 
a proper  order  being  made  by  the  court  or,  under  the  case 
law,  by  the  malting  of  a bond.  It  also  stays  execution  under 
the  death  penalty  In  capital  cases  without  an  order  from  the 
supreme  court,  the  court  in  which  the  judgment  was  ordered 
or,  judge  of  said  court. 

All  sections  of  the  statutes  applicable  to  the  same 
subject  matter  must  be  read  together.  It  was  so  held  in 
Sayles  vs.  Kansas  City  Structural  Steel  Co,,  138  S.  W,  (2d) 
1046,  344  Mo.  756.  Courts  cannot  interpolate  in  a statute 
where  omission  Is  not  plainly  indicated.  It  was  so  held  in 
Beta  vs.  Columbia  Telephone  Co.,  24  S.  W.  (2d)  224. 

Section  4132,  supra,  does  not  state  that  the  sheriff 
cannot  proceed  with  his  duties  trader  the  law,  but  states; 
**8hall  operate  as  a stay  of  proceedings  on  the  judgment,” 
Under  a penitentiary  sentence  talcing  the  prisoner  to  the 
penitentiary  was  a proceeding  in  the  executipn  of  the  judg- 
ment, where,  under  the  death  sentence,  the  proceeding  on  the 
judgment  is  the  act  of  the  Warden, 

Section  4108,  supra,  was  re-enacted  in  the  Laws  of  1937, 
page  221,  and  is  a much  later  law  than  Section  4132,  supra. 
That  the  later  law  governs  was  held  in  Stlers  vs,  Vrooman, 

115  S.  W,  (2d)  84.  Section  4135,  R.  S.  Mo.  1939,  reads  as 
follows; 


”If  the  defendant  in  the  judgment 
so  ordered  to  be  stayed  shall  he 
in  custody,  it  shall  be  the  duty 
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of  the  sheriff,  if  the  order  were 
made  by  the  court  rendering  the 
judgment,  or  upon  being  served 
with  the  clerk’s  certificate  and 
a copy  of  the  order,  to  keep  the 
defendant  in  custody  without  exe- 
cuting the  sentence  w\iic!h  may  have 
been  passed,  to "SBTde  such  judgment 
as  may  be  rendered  upon  the  appeal 
or  the  writ  of  error.” 


The  above  section  applies  only  to  the  execution  of  sen- 
tences which  are  performed  by  the  sheriff  and  is  not  appli- 
cable to  the  execution  of  the  sentence  calling  for  the  gas 
chamber  which  is  performed  by  the  Warden  of  the  Penitentiary. 
Section  4135  and  Section  4132,  R . S . Mo,  1939,  were  construed 
in  Ex  Parte  Carey,  267  S.  W,  806,  loc.  cit.  808,  306  Mo,  287, 
where  the  court  said: 


’’The  fundamental  idea  underlying 
hoth  decisions,  as  disclosed  by 
the  opinions,  is  this:  If  a de- 
fendant in  a criminal  cause  who 
has  appealed  from  the  final  judg- 
ment therein  may,  notwithstanding, 
be  subjected  to  the  punishment 
assessed  against  him,  while  his 
appeal  is  pending  and  before  it 
can  be  heard,  then  the  remedy  af- 
forded by  appeal  can  thereby  be 
measurably  defeated;  this  the 
Legislature  after  expressly  con- 
ferring the  remedy  could  not  have 
Intended.” 


Under  the  above  holding  the  Supreme  Court  declared  it  was  not 
the  intention  of  the  Legislature  that  a man  who  had  been 
convicted  on  a criminal  charge  and  had  appealed  shall  be 
subjected  to  the  punishment  assessed  against  him  while  hie 
appeal  is  pending.  These  sections  set  out  are  only  applicable 
to  cases  where  the  defendant  receives  a penitentiary  sentence 
and  are  not  applicable  to  cases  where  the  defendant  is  adjudged 
to  die  in  the  gas  chamber.  Under  the  law,  a defendant  con- 
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vlcted  and  assessed  the  death  penalty  cannot  make  bond 
and  must  be  held  under  Section  4108,  supra,  in  the  peni- 
tentiary until  the  final  judgment  of  the  case  in  the 
Supreme  Court. 

CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  when  Section  4132,  H.  S.  Missouri 
1939,  is  Invoked  in  a death  case,  a stay  of  execution  auto- 
matically exists  without  an  order  of  any  court.  Unde:  that 
part  of  Section  4108,  R.  S.  Missouri  1939,  which  provides  that 
the  sheriff  deliver  the  defendant,  where  a death  sentence 
has  been  rendered,  at  a time  specified  in  an  order  of  the 
court,  it  is  mandatory  that  the  sheriff  deliver  the  prisoner 
within  a time  not  more  than  ten  days  from  the  date  of  the 
judgment.  He  should  deliver  the  prisoner  to  the  Warden  of 
the  State  Penitentiary  at  Jefferson  City,  Missouri,  for  execution 
of  the  judgment.  The  ata;;,  of  execution  only  applies  to  the 
warden  and  not  to  the  sheriff  who  takes  the  prisoner  to  the 
penitentiary  for  the  reason  that  the  execution  of  the  judgment 
is  performed  by  the  warden  under  Section  4112,  R.  S.  Missouri 
1939,  and  the  act  of  the  sheriff  in  taking  the  prisoner  to  the 
penitentiary  is  not  a part  of  the  execution  of  the  judgment. 

Respectfully  submitted 


VP.  J.  BURKE 

Assistant  Attorney  General 


APPROVED i 


VANE  Cf.  'THURL6 

(Acting;  Attorney  General 


VvJBiDA 


MOTOR  VEHICLES:  A jury,  judge,-  or  prosecuting  attorney 

PROSECUTING  ATTORNEY’S:  cannot  assess  or  recommend  a fine  of  less 

than  Five  Dollars  for  careless  driving 
under  Section  8585,  R.  S.  Missouri  1959. 


August  28,  1941 


Honorable  Michael  W* 
Prosecuting  Attorney 
Jackson  County 
I£ansa3i  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  August  27,  1941,  which 
reads  as  follows: 


'•There  has  been  a large  number  of 
cases  filed  in  the  justice  courts  in 
our  county  for  traffic  violations  on 
the  highway.  One  of  the  most  trouble- 
some one  has  to  do  with  careless  driv- 
ing } that  is,  speeding,  failure  to 
stop  at  stop  signs  and  driving  at  a 
rate  of  speed  that  endangers  the  prop- 
erty of  another  and  the  life  and  limb 
of  a person. 


"The  only  section  of  the  statutes 
that  I can  find  that  covers  oases  of 
this  kind  is  Section  8383,  Revised 
Statutes  of  Missouri  1939,  and  as  I 
understand  it  the  penalty  for  violat- 
ing this  section  of  the  statutes  is 
provided  for  in  Section  8404  Sub- 
division (d) . I would  like  to  know 
if  Section  8383  is  the  section  that 
covers  the  class  of  cases  above  men- 
tioned and  if  so,  does  Section  8404 
Sub-division  (d)  provide  for  the 
penalty. 


"I  have  been  asked  another  question 
and  that  is,  assuming  that  Section 
8404  Sub-division  (d)  provides  for 
the  penalty  of  not  less  than  $5.00, 
could  I tell  a justice  of  the  peace 
or  a court  that  while  the  minimum 
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fine  is  ^5. 00 -that  he  could  make  it  less. 

I have  advised  that  I have  no  such  au- 
thority to  change  this  law,  that  is  a 
matter  for  the  Legislature. 

’•Would  you  be  kind  enough  to  give  me  an 
opinion  on  the  three  questions  above  set 
forth,  namely,  does  the  class  of  cases 
that  I have  specified  fall  under  Section 
8383  and  if  so,  is  the  penalty  section 
found  under  Section  8404  Sub-division 
(d)  and  lastly,  would  I be  justified  in 
asking  the  justice  to  reduce  the  fine  from 
*15.00  to  a lesser  amount.  You  will  note 
that  Sub-division  (d)  of  the  penalty  Sec- 
tion 8404  has  a rather  peculiar  ending, 
in  that,  it  states  *or  by  imprisonment 
in  the  county  jail  for  a term  not  exceed- 
ing two  year’ 

Section  8383,  R.  S.  Missouri  1939,  reads  as  follows 

••Every  person  operating  a motor  vehicle 
on  the  highways  of  this  state  shall  drive 
the  same  In  a careful  and  prudent  manner, 
and  shall  exercise  the  highest  degree  of 
care,  and  at  a rate  of  speed  so  as  not 
to  endanger  the  property  of  another  or 
the  life  or  limb  of  any  person,  provided 
that  a rate  of  speed  in  excess  of  twenty- 
five  miles  an  hour  for  a distance  of  one- 
half  mile  shall  be  considered  as  evidence, 
presumptive  but  not  conclusive,  of  driv- 
ing at  a rate  of  speed  which  is  not  care- 
ful and  prudent,  but  the  burden  of  proof 
shall  continue  to  be  on  the  prosecution 
to  show  by  competent  evidence  that  at 
the  time  and  place  charged  the  operator 
was  driving  at  a rate  of  speed  which 
was  not  careful  and  prudent,  consider- 
ing the  time  of  day,  the  amount  of 
vehicular  and  pedestrian  traffic,  con- 
dition of  the  highway  and  the  location 
with  reference  to  intersecting  highways, 
curves,  residences  or  schools:  Provided, 
however,  that  no  person  shall  operate  a 
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solid  tire  commercial  motor  vehicle 
having  a rated  live  load  capacity  of 
two  (2)  tons  and  less  at  a rate  of 
speed  exceeding  twenty  miles  per  hour, 
or  a solid  tire  commercial  motor  ve- 
hicle having  a rated  live  load  capacity 
of  more  than  two  (2)  tons  and  not  more 
than  five  (5)  tons  at  a rate  of  speed 
exceeding  fifteen  miles  per  hour,  or 
a solid  tire  commercial  motor  vehicle 
having  a rated  live  load  capacity  of 
more  than  five  (5)  tons  at  a rate  of 
speed  exceeding  ten  miles  per  hour; 
and  provided  further,  that  no  person 
shall  operate  a motor  vehicle  equipped 
with  iron  or  other  metal  tires  at  a 
greater  rate  of  speed  than  six  miles 
per  hour." 

The  above  section  is  applicable  to  the  charge  of 
careless  driving  and  is  part  of  Article  1,  Chapter  45, 

R.  S.  Missouri  1939,  which  article  and  phapter  pertain 
exclusively  to  motor  vehicles. 

Section  3404,  paragraph  (d)  of  Article  1,  Chapter 
45,  R.  S.  Missouri  1939,  reads  as  follows i 

"(d)  Any  person  who  violates  any  of 
the  other  provisions  of  this  article 
shall,  upon  conviction  thereof,  be 
punished  by  a fine  of  not  less  than 
.five  dollars  ($5.00)  or  more  than  five 
hundred  dollars  (^500.00)  or  by  imprison- 
ment in  tho  county  jail  for  a term  not 
exceeding  two  year, % or  by  both  such 
fine  and  imprisonment." 

Under  the  abovo  paragraph  (d)  the  minimum  fine  on 
a charge  of  careless  driving  is  set  out  as  Five  Dollars 
($5.00).  It  is  a very  extraordinary  and  special  statute 
w ich  applies  to  the  punishment  under  Article  1,  Chapter 
45,  pertaining  to  motor  vehicles.  It  is  very  noticeable 
It  sets  out  specifically  * not  less  than  five  dollars 
($5*00)  * * or  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  two  year,  # «■  " Section  8404,  supra, 
is  a section  that  sets  out  the  penalties  for  the  punish- 
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ment  for  violating  the  laws  in  regard  to  motor  vehicles 
as  set  out  in  Article  1,  Chapter  45.  Paragraph  (a)  of 
said  section  provides  for  the  punishment  for  the  theft 
of  a motor  vehicle  or  parts  from  a motor,  vehicle  of  the 
value  of  Thirty  Dollars  (§30.00)  or  more.  Paragraph  (b) 
provides  a punishment  for  the  theft  of  any  motor  vehicle, 
tire  or  any  part  or  equipment  of  a motor  vehicle  tinder 
the  value  of  Thirty  Dollars  (§30,00) . Paragraph  (c)  pro- 
vides a punishment  for  the  violation  of  paragraph  (a). 

Section  8596,  paragraph  (a).  Section  8398  or  paragraph 
(f)  cr  (g)  of  Section  8401.  All  of  the  penalties  above 
set  out  in  paragraphs  (a),  (b)  and  (c)  do  not  set  out  the 
punishment  of  a person  charged  with  careless  driving. 

The  Legislature  saw  fit  to  enact  paragraph  (d),  supra, 
which  provided  for  the  punishment  of  any  of  the  other 
provisions  of  Article  1,  Chapter  45,  R.  S.  Missouri  1939, 

Paragraph  (d)  Is  a special  law  for  the  punishment  of  any 
of  the  other  pr ovi s ions  exc apt  paragraphs  (a),  (b)  and  (c) 
of  Section  8404,  Article  1,  Chapter  45,  R.  S#  Missouri 
1939,  which  applies  specifically  to  motor  vehicles. 

Under  the  general  criminal  law,  in  reference  to  the 
punishment  of  a misdemeanor,  where  the  penalty  is  not  fixed 
by  law,  the  Legislature  saw  fit  to  enact  Section  4853,  R. 

S,  Missouri  1939,  which  reads  as  follows: 

” Whenever  any  offense  is  declared  by 
statute  to  be, a misdemeanor,  and  no 
punishment  is  prescribed  by  that  or 
any  other  statute,  the  offender  shall 
be  punished  by  Imprisonment  in  a county 
jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  fine  and  imprison- 
ment * ” 

Under  the  above  section  no  minimum  fine,  such  as  Five 
Dollars,  has  been  set  out,  and  this  section  applies  only  general- 
ly to  the  punishment  upon  a conviction  of  a misdemeanor  where  no 
punishment  is  prescribed  for  the  commission  of  that  misdemeanor 
although  an  act  declares  a certain  act  as  a misdemeanor.  The 
courts  of  this  state  have  held  continually  that  where  there  is 
a special  statute  and  a general  statute  regarding  any  subject, 
the  special  statute  controls.  It  was  so  held  in  State  v.  Harris, 
87  S.  W.  (2d)  1026,  337  Mo.  1052.  We  find  no  section  where  any 
court  can  assess  a punishment  of  any  crime,  including  misdemeanors 
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that  would,  be  less  than  that  prescribed,  by  statute. 

Section  4094,  R,  S,  Missouri  1939,  states  that  it  is 
mandatory  that  where  a Jury  assesses  a pjmishment  whether 
of  imprisonment  or  fine  below  the  limit  prescribed  by  law 
for  the  offense  of  which  the  defendant  is  convicted,  the 
court  shall  pronounce  sentence  and  render  Judgment  accord- 
ing to  the  lowest  limit  prescribed  by  law  in  such  case. 
This  section  was  upheld  in  a very  early  opinion  of  the 
Supreme  Court  in  the  case  of  State  v,  McGuaig,  22  Mo,  318, 
1,  c,  320,  where  the  court  said* 

* The  defendant  pleaded  ‘not 
guilty,*  was  tried  and  found  guilty 
In  manner  and  form  as  charged  In  the 
third  count  of  the  indictment,  and 
the  Jury  assessed  his  punishment  to 
a fine  of  #300, 

"The  defendant  moved  for  a new  trial, 

‘because  the  verdict  was  against  lav/, 
against  evidence,  and  against  the 
weight  of  evidence;  because  the  verdict 
is  against  the  instructions  of  the 
court,  and  is  against  the  provisions  of 
the  statute  regulating  the  punishment 
for  the  offence  charged  in  the  third 
count  of  the  Jjidlctment, * 

"The  court  overruled  this  motion,  and 
sentenced  the  defendant  to  pay  the 
lov/est  fine  allowed  by  law  for  the  . 
offence  charged  in  the  third  count, 
which  is  the  sum  of  #300,  The  fine 
assessed  by  the  Jury  being  lower  than 
the  lowest  amount  allowed  by  the 
statute  for  such  an  offense,  viz,, 

#300,  the  court  disregarded  so  much 
of  the  verdict  and  put  the  fine  to 
the  lowest  Bias  which  the  statute  al- 
lows^ The  defendant  prayed  an  appeal 
to  this  court i 

"The  statute  regulating  practice  and  proceedings 
in  criminal  cases,  art*  7,  section  5,  saysi 
’If  the  jury  assess  a punishment,  whether 
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of  imprisonment  or  fine,  below  the 
limit  prescribed  by  law  for  the  of- 
fence of  which  the  defendant  is  con- 
victed, the  court  shall  pronounce 
sentence  and  render  judgment  according 
to  lowest  limit  prescribed  by  law  in 
such  case.’  This  section  of  the  statute 
sanctions  the  act  of  the  court,  and 
makes  it  the  duty  of  the  court  to  treat 
the  illegal  fine  as  a blank,  and  fill  it 
with  the  punishment  at  the  lowest  limit 
prescribed  by  the  act  for  the  offence, 
ic-  a ■»  *»  «•  * n 

This  case  has  been  followed  in  State  v.  Julin,  235 
S.  W«  818,  paragraph  5,  where  the  court  said: 

” Sixth.  The  next  question  earnestly 
urged  here  by  appellant  is  the  action 
of  the  court  in  raising  the  punishment 
from  one  year  to  two  years  in  the  peni- 
tentiary, The  jury  returned  a verdict 
finding  appellant  guilty  and  assessing 
his  punishment  at  one  year  in  the  peni- 
tentiary. Section  4049,  R,  S.  1919, 
provides  as  follows: 

"’If  the  jury  assess  a punishment, 
whether  of  imprisonment  or  fine,  below 
the  limit  prescribed  by  law  for  the  of- 
fense of  which  the  defendant  is  con- 
victed, the  court  shall  pronounce  sen- 
tence, and  render  judgment  according 
to  the  lowest  limit  prescribed  by  law  in 
such  case,’ 

"The  constitutional  rights  of  appellant 
were  not  invaded  or  imposed  upon  by  the 
action  of  the  court  in  following  the 
plain  letter  of  the  statute.  Appellant 
had  been  regularly  charged  with  crime 
by  a grand  jury,  had  been  arraigned, 
was  confronted  by  the  witnesses  against 
him,  was  afforded  ©very  opportunity  to 
make  his  defense,  and  enjoyed  in  the 
trial  of  the  case  such  protection  and 
safeguards  as  were  vouchsafed  by  the 
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Constitution,  both  state  and  federal, 
and  this  statute  is  but  a sequence 
of  and  supplementary  to  section  4048, 

R,  S.  1919.  Section  3698,  R.  S.  1919, 
is  as  followat 

" ‘Whenever  any  offender  is  declared  by 
law  punishable,  upon  conviction,  by  im- 
prisonment in  the  penitentiary  for  a 
term  not  less  than  any  specified  num- 
ber of  years,  and  no  limit  to  the  duration 
of  such  imprisonment  is  declared,  the  of- 
fender may  be  sentenced  to  imprisonment 
during  his  natural  life,  or  for  any  num- 
ber of  years  not  leas  than  such  as  are 
prescribed!  but  no  person  shall  in  any 
case  be  sentenced  to  imprisonment  in 
the  penitentiary  for  any  term  less  than 
two  years 

I 

"Prom  the  foregoing  it  is  apparent  that 
it  became  the  duty  of  the  trial  court 
to  change  the  punishment  fixe$  by  the 
jury  to  . that  of  the  minimum  punishment 
fixed  by  statute,  and  jin  doing  so  there 
was  no  violation  of  the  constitutional 
rights  of  appellant.  'The  punishment, 
upon  conviction,  of  a jnumber  of  offenses 
under  our  law,  is  fixed  by  the  court, 
and  not  by  the  Juryj  e.  g.,  section  3248, 

R.  5.  1919.  At  the  common  law  the  ver- 
dict of  the  Jury  was  guilty  or  not  guilty, 

.and  the  court  fixed  the  punishment  accord- 
ing to  the  lavtrs  in  force,  and  the  sections 
above  quoted  are  not  therefore  in  contra- 
vention of  the  constitutional  rights  of 
appellant  and  are  constitutional.  State 
v.  Harney,  168  Mo.  167,  67  S,  W.  620,  57 
L.  R.  A.  846 f State  v.  Mathews,  202  Mo. 

143,  100  S.  W*  420." 

The  court  of  appeals  in  the  case  of  Ex  Parte  Snyder 
29  Mo.  App,  256,  1,  c,  261,  in  commenting  upon  this  mat- 
ter, said! 


"The  trial  court  had  no  authority  in  a 
criminal  trial  to  substitute  its  opinion 


Hon#  Michael  W*  O’ Hern 


(8) 


August  23,  1941 


for  that  of  the  jury,  either  as  to 
the  guilt  or  Innocence  of  the  accused, 
or  as  to  the  measure  of  punishment  as- 
sessed hy  the  jury,  provided,  such  as- 
sessment  was  within  the  limits  prescribed 
by  the  statute  creating  the  offence*  Had 
the  jury  in  their  verdict  exceeded  the 
limit  of  the  law  in  the  punishment  awarded, 
or  assessed  punishment  less  than  the  law 
prescribes,  the  court  eould  have  proceeded 
to  judgment  as  provided  in  sections  1931, 
1932,  Revised  Statutes,  The  court,  how- 
ever, received  the  verdiot  of  the  jury, 
as  it  was  compelled  to  doj  and  then,  sua 
sponte,  set  it  aside,  continued  the  cause, 
and  peremptorily  discharged  the  jury, 
with  a pronunciamento  of  perpetual  dis- 
qualification as  Jurors  in  that  court. 

Such  a proceeding  is,  or  ought  to  be, 
without  precedent,  and  is  certainly 
without  warrant  of  law*  x-  * * ” 

Also,  in  an  early  case  the  Supreme  jCourt  of  this 
state  in  State  v.  Daniels,  32  Mo*  558,  1.  c.  560,  said: 

"I'hls  case  will  have  to  be  remanded 
for  error  in  the  judgment  of  the  court 
below.  The  penalty  fixed  by  law  for  an 
offence  of  this  kind  is  imprisonment  in 
the  penitentiary  not  less  than  ten  years. 

The  jury  assessed  the  punishment  at  ten 
years,  the  mininnan*  The  court,  however, 

.in  giving  judgment  upon  the  finding  of 
the  Jury,  reduced  the  time  to  two  years. 

The  statute  which  gives  power  to  the 
court,  incases  of  conviction,  to  reduce 
the  extent  or  duration  of  the  punishment 
assessed  by  a jury,  if,  in  its  opinion, 
the  conviction  is  proper,  but  the  punish- 
ment assessed  is  greater  than  under  the 
circumstances  of  the  case  ought  to  be 
inflicted,  never  contemplated  that  the 
court  should  have  power  to  reduce  it  be- 
low the  minimum.  The  judgment  of  the 
court  is  therefore  illegal  and  unauthor- 
ized*” 
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All  of  the  above  cases,  without  dissension,  hold 
that  even  where  a Jury  brings  in  a verdict  assessing  a pun- 
ishment by  imprisonment  or  by  fine  less  than  the  minimum 
set  out  in  the  statutes,  it  is  mandatory  upon  the  court 
to  assessa  larger  sentence  of  imprisonment  or  larger  fine 
to  the  amount  of  the  minimum  set  out  in  the  penal  statute. 
Paragraph  (d)  of  Section  8404,  supra,  sets  out  "any  per- 
son who  violates  any  of  the  other  provisions  of  this 
article  shall  " The  punishment  set  out  in  paragraph 
(d)  is  mandatory.  The  word  "shall",  when  used  in  its 
ordinary  meaning,  is  mandatory.  In  the  case  of  State  ex 
inf.  McKIttriok,  Attorney  General,  v.  Wymore,  Prosecuting 
Attorney,  119  S*  W.  (2d)  941,  pars.  7-10,  said* 

"It  is  the  general  rule  that  In  statutes 
the  word  imay1  is  permissive  only,  and 
the  word  ♦shall1'  is  mandatory." 

Since  a jury  cannot  bring  in  a verdict  assessing  a 
punishment  less  than  the  minimum  set  out  for  the  punishment 
in  any  case  and  It  has  been  held  hy  many  cases  and.  under 
the  statute  that  it  is  mandatory  upon  the  court  to  assess 
the  proper  minimum  sentence,  it  goes  without  saying  that 
the  minimum  punishment  cannot  be  changed  upon  a recommendation 
made  by  a prosecuting  attorney. 

In  your  request  you  mention  the  fact  that  Paragraph 
(d)  of  Section  8404,  supra,  provides  for  a sentence  in  the 
county  jail  for  a term  not  exceeding  two  years.  This  Is  a 
very  extraordinary  sentence  in  the  county  jail  and  was  probably 
caused  by  a mistake  In  drawing  the  original  bill,  but  since 
it  Is  the  law,  it  must  be  so  read.  It  is  the  only  section 
that  we  knoYf  of  that  provides  for  a punishment  which  limits 
a sentence  to  two  years  In  the  county  jail.  You  merely  men- 
tion the  above,  but  as  It  Is  not  necessary  for  an  opinion  as 
to  the  penalty  of  not  less  than  Five  Hollars  ((.5.00) , yet 
we  call  your  attention  to  Section  4852,  R.  S.  Missouri  1959, 
which  reads  as  follows: 

"Whenever  any  offender  Is  declared  by 
law  punishable  upon  conviction  by  lm-1 
prlsorment  in  the  penitentiary,  or  by 
imprisonment  in  a county  jail*  or  by  fine, 
or  by  both  such  fine  and  imprisonment, 
and  no  limit  Is  fixed  by  law  to  the  dur- 
ation of  imprisonment  in  the  jail  or  to 
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the  fine  In  such  cases,  the  convict 
shall.  In  no  instance,  he  sentenced 
to  a longer  term  of  imprisonment  in 
the  county  Jail  than  twelve  months, 
nor  shall  the  fine  in  any  such  case 
exceed  one  thousand  dollars. " 

It  Is  very  noticeable  under  the  above  section  that 
it  states  "and  no  limit  is  fixed  by  law  to  the  duration  of 
imprisonment  in  the  Jail  or  to  the  fine  in  such  cases,  * M 
The  convict  shall  not  be  sentenced  to  a longer  term  of  im- 
prisonment in  the  county  jail  than  twelve  months.  This 
section  is  not  applicable  to  the  special  punishment  section 
of  paragraph  (d),  Section  8404,  supra,  for  the  reason  that 
paragraph  (d)  specifically  sets  out  that  the  imprisonment 
in  the  county  Jail  shall  not  exceed  two  years. 

CONCLUSION 

It  Is  our  opinion  that  Section  8383,  R.  S.  Missouri 
1939,  Is  the  proper  section  to  be  invoked  on  cases  of  traf- 
fic violations  on  tho  highway,  such  as  careless  driving. 


It  is  further  the  opinion  of  this  department  that 
paragraph  (d.)  of  Section  8404,  supra,  is  the  only  section 
that  provides  a punishment  for  the  Violation  of  Section 
8383  as  to  careless  driving.  * 

It  Is  further  thb  opinion  of  this  department  that 
a Jury,  Judge  or  prosecuting  attorney  cannot  assess  or 
recommend  a fine  of  loss  than  Five  Dollars  ($5.00)  for 
careless  driving,  the  punishment  for  which  is  set  out  in 
Section  8404,  paragraph  (d),  Article  1,  Chapter  45,  R.  S. 
Missouri  1939. 


Respectfully  submitted 


APPROVED: 

W.  J.  BURKE 

Assistant  Attorney  General 


VANE  C.  TllURLO 

(Acting)  Attorney  General 


WJB:DA 


BOARD  OF  CHIROPRACTIC  EXAMINERS:  May  not  remit  renewal 

fees;  issuance  of  renewal  license  is 
mandatory  on  payment  of  required  fee. 


August  28,  1941 

FILE. 

State  Board  of  Chiropractic  Examiners 
Frances  Building 

Brookfield,  Missouri 

4/ 

Attention:  Dr.  T.  C.  Qyler.  Secretary 


Gentlemen: 


Wo  are  in  receipt  of  your  request  for  an  opinion, 
dated  June  1#  1941,  as  follows: 


"There  have  been  quite  a number  of 
the  Chiropractors  who  are  being  taken 
In  the  draft.  I have  had  a letter 
from  several  of  them,  asking  If  the 
board  could  or  would  dispense  with 
the  renewal  o£  their  license  in  1942, 
feeling  that  when  they  are  In  the 
service  of  their  country  that  they 
should  not  have  to  pay  a license 
renewal  fee.  So  far  as  the  board  Is 
concerned,  we  are  willing  to  do  so, 
but  can  see  no  way  under  the  law  where 
we  can  legally  waive  the  payment  of  the 
renewal . 

"Secondly:  the  Missouri  State  Chiro- 
practors held  their  annual  convention 
in  St.  Louis  recently  and  they  adopted 
a resolution  requesting  that  the  board 
pass  a regulation  requiring  that  all 
Chiropractors  practicing  In  the  state 
must  attend  a two-day  educational  review 
course  each  year  In  order  that  their 
license  may  be  renewed  each  biennium. 
Their  idea  was  that  we  require  them  to 
attend  the  state  convention,  which  is 
educational.  I seriously  doubt  if  the 
board  has  power  to  pass  such  a regula- 
tion, while  I feel  that  it  would  be  a 
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good  thing  for  our  profession  and 
should  be  done*  Yet,  I doubt  whether 
it  would  be  advisable  to  specify  where 
they  get  this  review  course,  should 
they  get  one,  as  some  Chiropractors 
wish  to  take  a review  course  in  a- 
Chiropractic  College,  and  would  not 
feel  that  they  would  want  to  take  two 
review  courses.  Specifying  where  it 
should  be  taken,  I feel,  might  be 
arbitrary. 

"I  feel  that  the  board  is  willing  to 
pass  such  a regulation  if  it  is  in 
accordance  with  law,  and  could  be 
enforced. " 


In  answer  to  your  first  question,  we  find  no  statutes 
specifically  exempting  members  of  the  armed  forces  of  the 
United  States  from  the  payment  of  license  fees.  Section 
10937,  Revised  Statutes  of  Missouri,  1939,  is  in  part  as 
follows : 


"The  following  subjects  are  exempt 
from  taxation:  First,  all  persons 
belonging  to  the  army  of  the  United 
States;  #•  * * " 


Our  Supreme  Court  has  on  several  occasions  ruled  that 
this  section,  and  the  exemption  set  out  therein,  must  be 
strictly  construed  (State  v.  Casey,  210  Mo.  235;  State  ex 
rel.  v.  Johnston,  214  Mo.  656),  and  the  exemption  has  been 
held  to  apply  only  to  property  taxes*  (State  ex  rel.  v. 
Smith,  338  Mo.  409,  90  S.  IS.  2d  405) 

Furthermore,  the  fees  required  to  be  paid  under  the 
provisions  of  Chapter  63,  Revised  Statutes  of  'Missouri, 
1939,  which  applies  to  chiropractors,  are  clearly  license 
fees  and  not  a tax  in  any  sense.  Section  10057  of  the 
Revised  Statutes  of  1939,  which  refers  to  the  renewal  of 
licenses,  reads  as  follows: 
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"Every  person  holding  a license  from  the 
state  board  of  chiropractic  examiners, 
shall  have  it  recorded  with  the  circuit 
clerk  of  the  county  or  city  in  v/lrlch  he 
or  she  maintains  an  office,  and  the  date 
of  recording  shall  in  all  cases  be  indors- 
ed thereon*  Until  such  license  is  filed 
for  record,  the  holder  shall  exercise 
none  of  the  rights  or  privileges  conferred 
therein.  The  circuit  clerk  shall  keep  in 
a book  provided  for  that  purpose  a com- 
plete list  of  all  licenses  recorded  by  him, 
with  the  date  of  recording  thereof.  A 
fee  of  1*00  shall  be  paid  the  official 
recording  such  license,  which  license 
shall  at  all  times  be  displayed  in  the 
office  of  the  holder  thereof.  All  persons 
practicing  chiropractic  in  this  state  shall 
pa^  on  or  before  September  1st  of  each  even- 
numbered  year  after  a license  is  issued  to 
them  as  herein  provided,  to  said  state  board 
of  chiropractic  examiners,  a ’renewal  license 
fee  of  i.10.00,  and  no  person  shall  practice 
chiropractic  after  September  1st  of  the 
even-numbered  years  following  the  issuance 
of  such  license,  without  such  renewal. 

The  secretary  of  the  board  shall  on  or 
before  August1  1st,  of  each  even-numbered 
year,  mail  to  all  chiropractors  in  the 
state  a notice  that  the  renewal  fee  shall 
be  due  on  or  before  the  1st  day  of  September 
•following  such  notice.  Nothing  in  this 
chapter  shall  be  construed  so  as  to  require 
that  the  renewal  receipt  shall  be  recorded 
as  the  original  licenses  are  required  to  be 
recorded.  Each  practitioner  of  chiropractic 
shall  display  in  his  office  in  a conspicuous 
place  his  renewal  license  together  with  his 
license  showing  that  he  is  lawfully  entitled 
to  practice  chiropractic." 


We  think  that  portion  of  the  above  statute  which  is 
as  follows  - "All  persons  practicing  chiropractic  in  this 
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state  shall  pay  on  or  before  September  1st  of  each  even- 
numbered  year  after  a license  is  issued  to  them  as  herein 
provided,  to  said  state  board  of  chiropractic  examiners, 
a renewal  license  fee  of  §10.00,  and  no  person  shall 
practice  chiropractic  after  September  1st  of  the  even- 
numbered  years  following  the  issuance  of  such  lieenae, 
without  such  renewal"  - la  decisive  of  the  qtxeation  at 
hand  and  clearly  requires  that  a renewal  fee  of  '§10*00 
be  paid  every  two  years  after  the  issuance  of  the  original 
license  by  every  person  who  desires  to  practice  that 
science*  be  think  the  rule  of  construction  found  in 
Keller  v*  State  Social  Security  Commission,  137  S,  Y,!,  (2d) 
898,  is  applicable,  wherein  the  opinion  states: 


"In  construing  this  statute  the  following 
well  established  rule  should  be  kept  in 
mind:  Yshere  the  language  of  a statute 
ie  plain  and  unambiguous  nothing  contrary 
to  the  evident  intent  can  be  implied* 
State  ex  rel.  Jacobsmeyer  v.  Thatcher, 

338  Mo*  622,  92  S.  W*  2d  64Q,  A statute 
should  be  so  construed  as  to  give  effect 
to  the  legislative  intent*  State  ex  rel. 
Wabash  E*  Co*  v*  Shain,  341  Mo.  19,  106 
S.  Yi.  2d  898,  A statute  that  Is  clear 
in  its  terms  and  leaves  no  room  for  con- 
struction must  be  enforced  as  written, 
Dahlin  v,  Missouri  Commission  for  Blind, 
Mo,  App,,  262  S.  W.  420,  ******* 


Since  the  statute  by  its  terms  clearly  contemplates 
that  it  apply  to  all  persons  alike,  we  conclude  that  the 
Board  has  no  power  to  waive*.  the  requirements  of  the  statute 
so  as  to  discriminate  in  favor  of  those  in  the  armed  forces 
of  the  United  States^  however  desirable  this  may  be.  We 
think  that  any  person  applying  for  a renewal  license,  who 
had  not  paid  a renewal  fee  for  a period  of  years,  even 
though  he  had  not  practiced  chiropractic  within  those 
years,  could  be  forced  to  pay  the  renewals  for  those  years 
before  securing  his  renewal  license,  ,We  do  not  believe 
that  this  rule  will  work  any  particular  hardship  in  the 
case  of  those  who  have  been  drafted  to  the  Army  since 
their  period  of  service  will  undoubtedly  expire  before  any 
two-year  renewal  period  shall  have  elapsed. 
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In  answer  to  your  second  question  as  to  the  validity 
of  a proposed  regulation  that  a two-day  educational  review 
course  be  required  for.  renewal  of  a license,  we  fail  to 
find  any  provision  in  the  Chiropractic  Act  which  authorizes 
the  Board  to  make  such  regulation*  The  statute,  by  its 
terms,  requires  the  Issuance  of  a renewal  license  on  payment 
of  a fee  of  i*  10.00.  In  fact,  it  terms  the  license  a receipt 
at  one  point,  he  find  the  following  In  the  section: 


’’Nothing  in  this  section  shall  be  con- 
strued so  as  to  require  that  the  renewal 
receipt  shall  be  recorded  as  the  original 
licenses  are  required  to  be  recorded.” 


While  we  fail  to  find  any  case  in  this  state  discussing 
this  exact  problem,  we  find  that  our  Cupreine  Court  has 
discussed  a similar  section  in  the  Dental  Board  Act  in 
State  ex  rel,  Wolfe  v.  Missouri  Dental  Board,  233  S.  Vi,  390. 
In  speaking  of  the  effect  of  a statute  similar  to  Section 
10057,  supra,'  the  opinion  states,  1.  c.*  393,  394: 


”0neof  the  chief  objects  of  the  law  is  to 
get  the  cash  with  which  to  run  the  Missouri 
Dental  Board. 

-is-  -is-  -is-  -is-  -a  u -is-  -is-  -i?  -is-  -is-  -is-  is- 

’’Then,  for  fear  the  Missouri  Dental  Board 
•would  run  out  of  funds,  the  law  requires 
the  applicant,  after  he  has  been  examined 
and  given  a certificate  of  registration, 
which  certificate  vouches  for  his  educa- 
tional and  moral  qualifications  to  practice 
dentistry,  and  before  he  can  practice  under 
his  certificate  of  qualification  (or  ’regis- 
try,’ as  the  law  calls  It),  to  get  a license 
from  the  Missouri  Dental  Board  and  pay  ,,;.l 
therefor.  Section  5489,  Laws  of  1917,  p. 
256.  This  license  must  be  renewed  on  or 
before  November  50th  of  each  year,  and 
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casually  the  applicant  must  drop  into  the 
till  of  the  Missouri  Dental  Board,  C-l 
each  time.  Section  5491,  Laws  of  1917, 
p,  257*  No  examination  Is  required  for 
this  license.  It  is  a fee  proposition, 
pure  and  simple.  It  serves  no  substantial 
purpose  other  than  the  contribution  annually 
of  the  dollar  to  the  secretary  of  the 
Missouri  Dental  Board,  True,  it  must  be 
posted  in  the  office,  but  the  posting  of 
the  certificate  of  registration  would 
serve  the  same  end,  because  it  bespeaks 
the  qualification  of  the  party, 

■w*  it  H-  it  i'r  Vc  H-  -If  iJr  # ■st  # it  ■S’  nm 

"Vve  now  come  to  the  law  as  to  renewals  of 
this  original  license.  It  is  found  in 
Acts  of  1917,  Laws  of  1917,  p.  257,  Sec. 
5491,  which  reads* 

M 'All  persons  who  have  been  regularly 
registered  and  licensed  as  dept i at s under 
the  provisions  of  this  act  shall  be  entitled 
to  have  their  license  renewed  upon  applica- 
tion to  said  dental  board  on  or  before  the 
30th  day  of  November  in  each  calendar  year 
next  succeeding  the  expiration  of  the  li- 
cense then  held  by  such  applicant.  All 
applications  for  renewal  of  license,  as 
herein  provided,  shall  be  accompanied 
with  a fee  of  $1.00,  and  each  new  license 
so  issued  shall  be  kept  and  displayed,  as 
herein  provided  for  original  licenses.' 

HIs  there  discretion  lodged  in  the  board 
in  the  performance  of  this  act?  We  say 
not.  The  law  says  applicants  for  a renewal 
license  ' shall  be  entitled  to  have  their 
license  renewed^upon  payment  of  a fee  of  * 
one  dollar.  Of  course, the  applicant  must 
be  regularly  registered  and  previously 
licensed  before  he  is  entitled  to  a renewal 
license*  If  the  applicant  is  duly  register- 
ed and  has  been  previously  licensed,  then 
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the  law  says  such  ’applicant  shall  be 
entitled  to  a license.’  There  is  no 
discretion  found  In  this  language.  If 
the  prerequisites  exist,  the  renewal 
license  must  follow  the  application  as 
the  night  follows  the  day.” 


It  should  be  noted  in  the  case  ^ust  quoted  that  there 
must  be  an  application  for  renewal  of  a dentist's  license, 
which  would  present  a greater  opportunity  for  the  exercise 
of  discretion  than  In  the  case  at  hand  where  no  application 
must  be  made,  the  only  requirement  being  the  receipt  of  the 
sum  of  i,,  10.00 


CONCLUSION 


It  Is  the  conclusion  of  this  department  that  the  State 
Board  of  Chiropractic  Examiners  has  no  power  to  exempt  by 
rule  or  regulation  any  person  from  the  payment  of  the  renewal 
license  fee  required  biennially  of  all  persons  practicing 
chiropractic. 

It  1 n the  further  opinion  of  this  department  that 
the  State  Board  of  Chiropractic  Examiners  has  no  authority 
to  make  a rule  or  regulation  requiring  any  licensee  to 
attend  an  educational  review  course  as  a prerequisite  to 
the  renewal  of  his  license  In  September  of  the  even-numbered 
years , 


Respectfully  submitted. 


Approved: 


ROBERT  L.  HYDLR 

Assistant  Attorney  General 


VASE  C.  THURLO 

(Acting)  Attorney  General 
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CRIMINAL  LAWi  Convict'  under  death  penalty  reprieved  by  Qoverncv 
INSANITY:  ’ and,  discharged'  by  State  Hospital  as  sane  Is  sub- 
_ .lect  to  execution-?' — 


October  18,  1941 


Honorable  Michael  W.  O’Hern 
Prosecuting  Attorney 
Courthouse 
Jackson  County 
Kansas  City,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  official 
opinion  from  this  department  under  date  of  October  15,  1941, 
which  is  as  follows: 

"This  office  is  desirous  of  obtaining 
an  opinion  from  the  Attorney  General’s 
Office  upon  several  questions  of  crimi- 
nal procedure,  based  upon  the  facts 
hereafter  set  out: 

a 

"On  June  26th,  1929,  one  FERDINAND 
BROCKINGTON,  a negro,  was  found  guilty 
of  ’Murder  In  the  First  Degree, * before 
the  Honorable  Ralph  S.  Latshaw  (now 
deceased),  then  Judge  of  the  Criminal 
Court  of  Jackson  County,  Missouri,  and 
the  said  BROCKINGTON1 S punishment  was 
assessed  at  death  by  hanging.  The 
Supreme  Court  of  Missouri,  on  the  25th 
day  of  March,  1931,  affirmed  the  sen- 
tence of  death  and  fixed  the  date  of 
execvition  at  the  8th  day  of  May,  1931, 
and,  in  describing  the  facts  attending 
the  murder,  used  the  following  language 
(see  36  S*  W.  (2)  911) : 

"’Defendant  was  a negro  fifty-four  years 
of  age,  and  May  12,  1929  lived  at  1409 
Brooklyn,  Kansas  City.  His  family  con- 
sisted of  a wife  and  several  children, 
four  of  whom  and  one  son-in-law  were  in 
the  house  with  him  at  the  time  of  the 
alleged  murder.  On  the  night  of  May 
11,  1929,  he  came  from  his  work  for  hi3 
supper  at  the  usual  time,  went  back  to 
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the  city  and  returned*  after  midnight, 
drunk.  He  had  originally  come  from 
Arkansas  and  had  been  In  Kansas  City 
only  a few  months.  He  was  in  a bad 
temper,  raised  a disturbance  with  his 
family  and  ordered  his  wife  to  pack  his 
suit  case,  he  was  going  back  to  Arkansas; 
made  sinister  threats  and  created  such  a 
disturbance  that  one  daughter  went  out 
and  called  the  police.  Also  his  son-in- 
law,  George  Ross,  called  the  police. 

The  defendant  learned  of  these  calls, 
became  enraged  and  said  if  the  police 
came  he  would  mow  them  down*  Officers 
Ralph  Hinds  and  Delbert  Bates  came  to 
the  place.  Hinds  knocked  on  the  door 
cai  ling  out,  'Police  Officers.'  The 
defendant  had  a revolver,  opened  the 
door  and  fired  several  shots,  three 
of  which  strudk  Hinds,  mortally  wound- 
ing him.  Bates  was  wounded,  the  defend- 
ant ran  out  of  the  back  door.  He  was 
arrested  two  or  three  hours  later.  A 
half-pint  bottle  of  corn  whiskey  about 
half  full  was  found  on  him,  also  a 32- 
calibre  revolver  which  was  empty  but 
Indicated  by  the  odor  of  burnt  powder 
that  it  had  been  recently  discharged 


"'I.  The  defense  was  Insanity  and  one 
point  made  in  the  motion  for  new  trial 
is  that  the  evidence  was  insufficient 
to  sustain  a verdict  of  murder  In  the 
first  degree  because  it  showed  the  de- 
fendant was  in  such  mental  condition 
that  his  act  could  not  have  been  de- 
liberate. The  defendant  Introduced 
a number  of  witnesses  who  testified  that 
at  times  he  showed  evidence  of  insanity, 
and  they  believed  him  insane.  The  state 
introduced  counter  evidence  upon  that 
point.  The  defendant  and  members  of  his 
family,  all  of  whom  contradicted  their 
written  statements  made  the  next  day 
after  the  homicide,  testified  that  he 
had  spells  during  which  he  didn't  know 
what  he  was  doing.  He  himself  said  that 
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he  came  home  that  night,  became  -uncon- 
scious, and  didn’t  know  anything  that 
happened  from  the  time  he  got  home  un- 
til he  found  himself  in  the  police 
station,  lying  on  the  floor  and  some- 
body kicking  him*  There  was  sufficient 
evidence  from  which  the  jury  could  readily 
find  that  he  was  only  beside  himself  with 
whiskey,  that  the  shooting  was  deliberate, 
and  that  he  was  fully  cognizant  of  the 
character  of  the  act,’ 

”0n  the  14th  day  of  July,  1930,  Henry  S. 
Caulfield,  Governor  of  the  State  of  Mis- 
souri, wrote  a letter  to  J.  H.  Smedley, 
Sheriff  of  Jackson  County,  Missouri,  ad- 
vising said  Sheriff  that  a petition  had 
been  presented  to  the  said  Governor  tend- 
ing to  support  a claim  of  insanity  on 
the  part  of  BROCKINGTON.  Governor  Caul- 
field in  the  letter  cited  Section  4148, 

R.  S,  Missouri  1919  (now  Section  4192  R. 

S.  Missouri  1939);  Section  4149  R.  S.  Mis- 
souri 1919  (now  Section  4193  "R.  S.  Missouri 
1959) j Section  4150  R,  S*  Missouri  1919 
(now  Section  4194  R.  S.  Missouri  1939); 
and  Section  4151  R.  S*  Missouri  1919  (now 
Section  4195  R,  S,  Missouri  1939). 

’’The  above  statutes  provide  in  substance 
that  if  a sheriff  shall  have  cause  to 
believe  that  any  convict  who  has  been 
sentenced  to  the  punishment  of  death  has 
become  insane,  he  may  summon  a jury  of 
twelve  jurors  to  inquire  into  such  in- 
sanity; provide  that  the  Prosecuting  At- 
torney shall  attend  such  inquiry,  that 
if  such  convict  is  found  insane  the  sher- 
iff shall  suspend  the  execution  of  the 
sentence  until  he  has  received  a warrant 
from  the  Governor  or  from  the  Supreme  or 
other  Court  directing  the  execution  of 
such  convict;  and  that  the  sheriff  shall 
transmit  such  inquisition  to  the  Governor. 

"Governor  Caulfield  after  citing  said 
statutes  requested  an  opinion  from  the 
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sheriff  as  to  whether  BROCKINGTON  was 
probably  insane  and  whether  the  sheriff 
would  summon  a jury  to  hold  an  inquisi- 
tion as  provided  by  the  above*  sections 
of  the  statutes.  As  a result  of  said 
letter  the  sheriff  of  Jackson  County, 
summoned  a jury  which  found  the  defend- 
ant to  be  insane  as  of  that  time.  Act- 
ing upon  this  finding  Governor  Caulfield, 
on  the  29th  day  of  April,  1931,  less 
than  a month  after  the  Supreme  Court  had 
affirmed  the  death  sentence,  suspended 
the  execution  of  said  sentence  and  order- 
ed the  sheriff  of  Jackson  County  to  im- 
mediately convey  said  FERDINAND  BROCKINGTON 
to  the  State  Hospital  for  the  Insane  No,  2, 
located  at  St.  Joseph,  Missouri,  'there  to 
be  detained  until  restored  to  reason. * 

The  Governor  further  ordered  the  Superin- 
tendent of  said  State  Hospital  to  receive 
said  BROCKINGTON,  safely. keep  him  confined 
in  said  Hospital  and  treat  h^m  for  Insanity 
'until  restored  to  reason, * at  which  time 
the  said  Superintendent  should  give  due 
notice  to  the  Governor  of  the  State  'who 
shall  then  order  sentence  to  be  executed.' 
The  said  BROCKINGTON  was  confined  in  the 
State  Hospital  No.  2,  at  St.  Joseph,  Mis- 
souri, from  the  30th  day  of  April,  1931, 
until  the  1st  day  of  August,  1933,  at  which 
time  he  escaped  therefrom. 

"The  records  of  said  State  Hospital  show 
that  FERDINAND  BROCKINGTON  was  never  clas- 
sified as  to  any  psychosis,  ie»,  as  to 
whether  he  was  sane  or  Insane.  Said  records 
further  show  that  on  the  21st  day  of  August, 
1934,  over  a year  after  BROCKINGTON  escaped 
from  the  Hospital,  he  was  'discharged'  from 
the  Institution  by  authority  of  the  Presi- 
dent of  the  Board  of  Managers  of  the  State 
Eleemosynary  Institutions.  According  to 
an  affidavit  of  James  R.  Bunch,  now  Super- 
intendent of  said  State  Hospital  No.  2,  the 
records  of  said  Institution  show  'that  the 
said  Ferdinand  Broekington  Is  no  longer 
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wanted  by  said  Institution.’ 

"FERDINAND  BROCKINGTON  was  arrested 
in  Pontiac,  Michigan,  on  the  22nd 
day  of  September,  1941,  under  the  name 
of  'John  D.  Olivav  * He  has  been  posi- 
tively identified  as  the  FERDINAND 
BROCKINGTON  above  described;  and  the 
finger  prints  of  the  man  arrested  in 
Pontiac,  Michigan,  have  been  declared 
by  the  Federal  Bureau  of  Investigation, 
Washington,  D.  C.,  to  be  identical  with 
those  of  the  FERDINAND  BROCKINGTON  above 
described. 

"FERDINAND  BROCKINGTON  has  been  returned 
to  the  State  of  Missouri,  under  extra- 
dition proceedings  instituted  by  the 
Prosecuting  Attorney's  Office  of  this 
County,  aid  he  is  now  confined  in  the 
County  Jail  in  Kansas  City,  Missouri. 

"Affidavits  have  been  obtained  in 
Pontiac,  Michigan,  by  the  office  of  the 
Prosecuting  Attorney  of  Jackson  County, 
tending  to  show  that  FERDINAND  BROCKINGTON 
for  the  past  four  and  one-half  years  has 
been  sane. 

"Bearing  In  mind  the  above  facts  the  fol- 
lowing questions  have  arisen  as  to  the 
procedure  to  be  followed  hencef oreward 
In  the  execution  or  commltmaat  of  the 
defendant: 

"1.  Under  Sections  4194  and  4195  R.  S. 
Missouri  Statutes  1939,  should  a hearing 
be  held  by  the  Governor  of  the  State  of 
Missouri,  to  determine  whether  or  not  the 
defendant  has  recovered  his  sanity;  the 
nature  of  the  hearing;  If  a jury  should 
Inquire  into  the  facts  of  sanity  or  In- 
sanity and  If  such  a hearing  is  required, 
who  should  request  the  Governor  for  said 
hearing? 

"2.  By  whom  should  the  costs  of  said 
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hearing  before  the  Governor  be  defrayed? 

”3,  If  the  defendant  is  found  by  the 
Governor  to  have  recovered  his  sanity, 
may  the  Governor  issue  a warrant  setting 
time  and  place  for  the  execution  of  the 
defendant?  If  so,  to  whom  is  the  war- 
rant directed  and  the  form  of  same?  And 
is  it  necessary,  if  the  defendant  is  found 
to  have  recovered  his  sanity,  that  appli- 
cation be  made  to  the  Supreme  Court  of 
the  State  of  Missouri,  for  an  order  di- 
recting the  Circuit  ^ourt  of  Jackson 
County  to  re-sentence  the  defendant  in 
accordance  with  the  present  method  of 
execution?  If  so,  who  should  make  such 
application  to  the  Supreme  Court? 

"4,  In  view  of  the  fact  that  the  Judge 
of  the  Circuit  Court  before  whom  the  de- 
fendant was  tried  Is  deceased,  should 
such  re-sentencing,  if  necessary,  be 
done  by  the  present  Judge  of "the  Criminal 
Division  ’A*  In  Jackson  County,  or  should 
It  be  done  by  the  Circuit  Judge  presiding 
over -the  Division  in  which  the  defendant 
was  convicted? 

”5*  Vi/hat,  If  any,  suggestions  has  the 
Attorney  General  to  make  as  to  the  type 
of  evidence  that  should  be  adduced  before 
the  Governor  to  establish  that  the  de- 
• f endant  is  sane  at  the  present  time? 

”6,  In  case  the  Governor  finds  the  de- 
fendant to  be  insane,  what  order  or  com- 
mitment should  be  issued  by  the  Governor, 
to  whom  issued  and  Its  contents?” 

The  three  following  sections  are  applicable  to  your 
request.  Section  4192,  R.  S.  Mo.  1939,  reads  as  follows: 

”If,  after  any  convict  be  sentenced  to  the 
punishment  of  death,  the  sheriff  or  warden 
having  in  charge  his  person  shall  have 
cause  to  believe  that  such  convict  has  be- 
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come  insane  he  may  summon  a jury  of 
twelve  competent  jurors  to  inquire 
into  such  insanity,  giving  notice 
thereof  to  the  prosecuting  attorney 
of  the  county  where  such  criminal 
proceedings  originated,  or  to  the 
circuit  attorney  of  the  city  of  St. 

Louis,  if  such  proceeding  originated 
in  the  city  of  St*  Louis*" 

It  is  very  noticeable  under  the  above  section  that  either 
the  sheriff  or  warden  having  charge  of  the  person  may  summon 
a Jury  to  inquire  into  his  insanity.  Under  the  present  law, 
which  provides  for  the  execution  of  the  death  sentence  by  the 
warden  by  the  use  of  lethal  gas  within  the  walls  of  the  State 
penitentiary,  yet  the  sheriff  may  have  the  person  in  charge 
before  his  transfer  to  the  penitentiary  and,  under  the  above 
section,  may  summon  a jury  of  twelve  persons  to  inquire  into 
the  sanity  of  the  person. 

Section  4194,  R.  S.  Mo.  1939,  reads  as  follows: 

"The  inquisition  of  the  jury  shall  be 
signed  by  them  and  by  the  officer  In 
charge  of  said  convict.  If  It  be 
found  that  such  convict  is  Insane,  the 
execution  of  the  sentence  shall  be 
suspended  until  the  officer  in  charge 
of  such  convict  receives  a warrant 
from  the  governor,  or  from  the  supreme 
or  other  court  as  hereinafter  author- 
•ized,  directing  the  execution  of  such 
convict i" 

Under  the  above  section  it  Is  only  applicable  to  a case  where 
the  convict  Is  declared  insane  by  the  sheriff^  or  warden's 
jury,  and  does  not  apply  where  the  convict  is  declared  sane. 
It  should  be  specifically  noticed  that  In  this  section  If  the 
convict  Is  declared  Insane  the  execution  of  the  sentence 
should  be  suspended  until  the  officer  in  charge  of  such  con- 
viction receives  a warrant  from  the  Governor,  or  from  the 
Supreme  or  other  court  as  hereinafter  authorized,  directing 
'the  execution  of  such  convict. 

Section  4195,  R.  S.  Mo.  1939,  reads  as  follows: 
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"The  officer  In  charge  of  such 
convict  shall  immediately  transmit 
such  inquisition  to  the  governor, 
who  may,  as  soon  as  he  shall  be 
convinced  of  the  sanity  of  th<$  con- 
vict, issue  a warrant  appointing 
the  time  of  execution,  pursuant  to 
his  sentence}  or,  he  may,  in  his 
discretion,  commute  the  punishment 
to  imprisonment  in  the  penitentiary 
for  life,*' 

Under  the  above  section,  if  the  jury,  as  summoned  under 
Section  4192,  supra,  should  find  the  convict  sane,  the 
Governor,  upon  receipt  of  the  inquisition  or  verdict  of 
said  jury,  may,  as  soon  as  he  shall  be  convinced  of  the 
sanity  of  the  convict,  issue  a warrant  and  set  a time  for 
the  execution,  or,  he  may  commute  the  sentence  to  imprison- 
ment in  the  penitentiary  for  life.  The  purpose  of  this  section 
is  to  set  a certain  time  for  the  execution, ufoere  it  has  been 
suspended  at  a time  near  the  time  of  the  execution  and  the 
trial  of  the  case  may  overlap  the  certain  date  set.  In  that 
case  this  section  authorizes  the  Governor  to  set  a different 
date. 


Section  9352,  R.  S.  Mo,  1939,  reads  as  follows: 

"If  any  person,  after  being  convicted 
of  any  crime ‘or  misdemeanor,  and  before 
the  execution,  in  whole  or  in  part,  of 
the  sentence  of  the  court,  become  Insane, 
it  shall  be  the  duty  of  the  governor  of 
' the  state  to  inquire  into  the  facts; 
and  he  may  pardon  such  lunatic,  or  com- 
mute or  suspend,  for  the  time  being, 
the  execution  in  such  manner  and  for 
such  period  as  he  may  think  proper,  and 
may,  by  his  warrant  to  the  sheriff  of 
the  proper  county  or  warden  of  the  state 
penitentiary,  order  such  lunatic  to  be 
conveyed  to  a state  hospital  and  there 
kept  until  restored  to  reason.  If  the 
sentence  of  such  lunatic  is  suspended 
by  the  governor,  the  sentence  of  the 
court  shall  be  executed  upon  him  after 
such  period  of  suspension  has  expired, 
unless  otherwise  directed  by  the  governor." 
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This  section  is  a general  section  applying  only  to  where 
the  penalty  is  for  a term  of  years  in  the  penitentiary  and 
does  not  apply  where  the  penalty  is  a death  sentence.  It 
will  be  noticed  that  it  uses  the  term  "and  before  the  execu- 
tion, in  whole  or  in  part,  of  the  sentence  of  the  court, 
become  insane,  w & This  section  further  states  "If  the 

sentence  of  such  lunatic  is  suspended  by  the  governor,  the 
sentence  of  the  court  shall  be  executed  upon  him  after  such 
period  of  suspension  has  expired,  unless  otherwise  directed 
by  the  governor,"  In  such  a case,  upon  the  convict  being 
declared  sane  by  anyone  who  has  charge  of  the  convict  by 
reason  of  the  inquisition  of  the  governor,  the  execution  of 
the  sentence  will  begin  without  an  order  of  the  governor* 

This  section  (9352,  supra)  is  a general  section  and  Is  not 
applicable.  In  case  of  a general  law  and  a special  law,  such 
as  Section  4192,  supra,  the  special  law  should  be  followed* 

It  was  so  held  in  State  v,  Harris,  87  S,  W,  (2d)  1026,  1*  c* 
1029,  para.  6,  337  Mo,  1052,  where  the  court  said: 

"Assuming  for  the  purpose  of  this 
case  that  section  4428  is  a valid 
enactment,  we  have,  then,  two  * legis- 
lative acts  passed  at  the  same  session 
of  the  Legislature,  taking  effect  at 
the  same  time  and  relating  to  the  same 
general  subject.  They  should  be  con- 
strued together  and  If  possible  har- 
monized so  as  'to  give  effect  to  each. 

Gasconade  County  v.  Gordon  et  al.,  241 
Mo.  569,  581,  145  S.  W.  1160.  If, 
however,  the  statutes  are  necessarily 
Inconsistent,  that  which  deals  with 
the  common  subject-matter  in  a minute 
and  particular  way  will  prevail  over 
one  of  a more  general  nature.  Gasconade 
County  v.  Gordon  et  al,,  supra.  The 
rule  is  thus  stated  In  State  ex  rel. 

County  of  Buchanan  v.  Fulks  et  al#,  296 
Mo,  614,  626,  247  S.  W.  129,  132,  quot- 
ing from  36  Cyc.  11*51  j 

Mt Where  there  is  one  statute  dealing 
with  a subject  in  general  and  Compre- 
hensive terms  and  another  dealing  with 
a part  of  the  same  subject  in  a more 
minute  and  definite  way,  the  two  should 
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be  read  together  and  harmonized, 
if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative 
policy}  but  to  the  extent  of  any 
necessary  repugnancy  between  them 
the  special  will  prevail  over  the 
general  statute.  Where  the  special 
statute  Is  later>  it  will  be  regarded 
as  an  exception  to,  or  qualification 
of,  the  prior  general  one;  and  where 
the  general  act  1s  later,  the  special 
will  be  construed  as  remaining  an 
exception  to  its  terms,  unless  it  is 
repealed  in  express  words  or  by  neces- 
sary implication, * " 

In  your  request  you  state  that  the  record  of  State 
Hospital  Number  Two  shows  that  on  the  21st  day  of  August, 

1934,  Ferdinand  Brockington  was  discharged  from  the  institu- 
tion by  authority  of  the  President  of  the  Board  of  Managers 
of  the  State  Eleemosynary  Institutions  and  you  further  stated 
that  James  R.  Bunch,  now  Superintendent  of  State  Hospital 
Number  Two,  by  an  affidavit  stated  ’'that  the  said  Ferdinand 
Brockington  is  no  longer  wanted  by  said  Institution." 

Section  9321,  R.  S.  Mo.  1939,  reads  as  follows: 

"Persons  afflicted  with  any  form  of 
insanity  shall  be  admitted  into  the 
hospitals  for  the  care  and  treatment 
of  same.  Any  patient  so  admitted  may 
be  discharged  or  paroled  whenever  In 
the  judgment  of  the  Superintendent 
and  his  staff  such  person  should  be 
discharged  or  paroled.  The  decision 
of  the  Superintendent  and  his  staff  on 
such  matter  shall  be  final  and  the 
respective  counties  of  this  State  are 
hereby  prohibited  from  removing  any 
Indigent  insane  person  unless  such 
insane  person  Is  discharged  as  herein 
provided." 

Under  the  above  section  it  will  be  noticed  that  the  decision 
of  the  Superintendent  and  his  staff  on  the  matter  of  an  Inmate 
of  the  State  hospital  who  have  charge  of  Insane  persons,  shall 
be  final.  Also  in  the  case  of  In  re  Moynihan,  62  S.  W.  (2d) 
410,  para.  11-15,  the  court  said: 
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’’However,  such  an  order  for  temporary 
restraint,  as  made  by  the  probate 
court  here,  is  not  binding  upon  the 
superintendent  of  a state  hospital  to 
keep  the  person  confined  until  an 
order  is  made  in  that  court  for  re- 
lease. It  Is  In  no  sense  like  a com- 
mitment In  a criminal  case  for  a 
definite  term  In  jail  or  in  the  peni- 
tentiary. The  person  may  lawfully  be 
either  discharged  or  paroled  and  set 
at  liberty  by  the  superintendent  of 
his  own  motion  at  any  time.  Section 
8629,  R.  S.  1929  (Mo.  St.  Ann.  Sec. 

8629) . The  hospital  Is  a state  insti- 
tution. Chapter  46,  articles  1 and  2, 

R.  S.  Mo.  1929  (section  8560  et  seq. 

(Mo.  St,  Ann,,  Sec.  8560  et  seq.)). 

The  superintendent  is  one  skilled  In 
the  treatment  of  mental  diseases. 

Section  8578,  R.  S,  1929  (Mo.  St.  Ann. 

Sec.  8578).  He  is  better  qualified  to 
determine  a person’s  mental  condition 
and  the  necessity  for  his  confinement 
than  the  probate  judge.  He  is  a public 
officer,  and  improper  action  on  his  part 
will  not  be  presumed.  * x * *” 

In  your  request  you  also  state: 

”*  * As  a result  of  said  letter  the 
sheriff  of  Jackson  County,  summoned  a 
.jury  which  found  the  defendant  to  be 
Insane  as  of  that  time.  Acting  upon 
this  finding  Governor  Caulfield,  on  the 
29th  day  of  April,  1931,  less  than  a 
month  after  the  Supreme  Court  had  affirmed 
the  death  sentence,  suspended  the  execu- 
tion of  said  sentence  and  ordered  the 
sheriff  of  Jackson  County  to  immediately 
convey  said  FERDINAND  BROCKINGTON  to  the 
State  Hospital  for  the  Insane  No,  2, 
located  at  St.  Joseph,  Missouri,  ’there 
to  be  detained  until  restored  to  reason.’ 
The  Governor  further  ordered  the  Super- 
intendent of  said  State  Hospital  to  re- 
ceive said  BROCKINGTON,  safely  keep  him 


Hon.  Michael  W.  O’ Hern 


-12- 


October  18,  1941 


confined  In  said  Hospital  and  treat 
him  for  Insanity  'until  restored  to 
reason, ' at  which  time  the  said 
Superintendent  should  give  due  notice 
to  the  Governor  of  the  State  'who 
shall  then  order  sentence  to  be  exe- 
cuted. ' # ■a  # 

Since  Governor  Caulfield  set  the  suspension  until  the 
convict  was  restored  to  reason  and  also  required  the  Super- 
intendent to  give  notice  to  the  Governor  of  the  State,  who 
then  should  order  the  sentence  to  be  executed,  and  since 
there  is  no  record  that  such  a notice  has  bem  given,  we  must 
rely  upon  the  order  and  authority  of  the  President  of  the 
Board  of  Managers  of  the  State  Eleemosynary  Institutions  that 
Ferdinand  Brockington  is  now  sane.  Governor  Caulfield  could  have  set 
out  any  restrictions  to  be  entered  Into  under  the  suspension 
of  the  sentence  or  on  any  parole  or  ccamnutation  so  long  as  the 
restriction  Is  not  Illegal,  immoral  or  impossible  of  fulfill- 
ment. It  was  so  held  in  Jacobs  v.  Crawford,  272  S.  W.  931; 

Ex  parte  Strauss,  7 S.  w.  (.2d)  1000;  Ex  parte  Webbe,  30  S*  W. 

(2d)  612,  and  Lime  v.  Blagg,  Acting  Warden,  131  S.  W.  (2d) 

583. 

Under  Section  4194,  R.  3.  Mo.  1939,  it  specifically 
states  that  the  execution  should  be  suspended  until  either 
the  Governor  or  the  Supreme  Court  or  other  court  directs  the 
execution  of  such  convict.  Since  the  form  of  punishment  in 
a capital  offense  has  been  changed  since  the  time  of  the  af- 
firming of  the  sentence  in  the  Ferdinand  Brockington  case 
from  hanging  to  death  in  the  lethal  gas  chambers  within  the 
walls  of  the  State  penitentiary,  it  will  be  necessary  for 
this  office  to  file  a motion  to  modify  the  original  Judgment 
and  affirmance  in  the  ease  of  State  v.  Ferdinand  Brockington, 

36  S.  W.  (2d)  911.  This  was  done  In  the  case  of  State  v. 

Brown,  112  S.  W.  (2d)  568,  1.  c.  571,  where  the  court  said: 

"It  is  therefore  ordered  and  decreed 
that  the  opinion  heretofore  adopted 
by  this  court  be  modified;  that  the 
sentence  to  suffer  death  by  hanging 
be  set  aside;  that  the  conviction  of 
appellant  of  murder  In  the  first  de- 
gree and  the  Infliction  of  capital 
punishment  be  affirmed;  that  the  case 
be  remanded  to  the  trial  court;  and 
that  that  court  as  soon  as  may  be  ex- 
pedient, have  the  appellant  brought 
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before  It  for  the  purpose  of  pass- 
ing a sentence  In  accordance  with 
the  provisions  of  Laws  Mo,,  1937, 
pp,  222,  223.  It  is  so  ordered." 

The  procedure  set  out  in  this  case  was  also  followed  In  State 
v.  Kenyon,  126  S.  W,  (2d)  245,  343  Mo.  1168}  State  v.  Wright, 
112  S.  W.  (2d)  571,  342  Mo.  58,  and  State  v.  Boyer,  112  S.  W. 
(2d)  575,  342  Mo.  64, 

When  an  order  is  made  by  the  Supreme  Court  directing 
the  person  in  charge  of  the  convict  to  have  him  resentenced 
on  the  death  penalty  he  Is  then  sent  to  the  penitentiary  In 
compliance  with  Section  4108,  R.  S.  Mo.  1939.  Section  4108 
reads  as  follows: 

"When  judgment  of  death  is  rendered 
by  any  court  of  competent  juris- 
diction a warrant  signed  by  the  judge 
and  attested  by  the  clerk  under  the 
seal  of  the  court  must  be  drawn  and 
delivered  to  the  sheriff.  It,  must 
state  the  conviction  and  judgment 
and  appoint  a day  on  which  the  judg- 
ment must  be  executed,  which  must  not 
be  less  than  thirty  nor  more  than 
sixty  days  from  the  date  of  judgment, 
and  must  direct  the  sheriff  to  de- 
liver the  defendant,  at  a time  speci- 
fied In  said  order,  hot  more  than  ten 
days  from  the  date  of  judgment,  to 
.the  warden  of  the  state  penitentiary 
at  Jefferson  City,  Missouri,  for  execu- 
tion." 

In  compliance  with  Section  4108,  supra.  If  the  sheriff 
does  not  desire  to  call  a jury  to  Inquire  Into  the  sanity  of 
Ferdinand  Brockington,  then  he  Is  placed  in  custody  of  the 
warden  and  If  the  warden  has  good  reason  to  believe  Ferdinand 
Brockington  is  insane  he  may  call  a jury,  as  set  out  in 
Section  4192,  supra. 

In  your  request  as  to  the  proper  evidence  on  such  a 
hearing,  we  find  that  the  law  does  not  set  out  the  procedure 
except  that  a jury  may  be  summoned  to  Inquire  into  the  sanity 
of  the  convict  and  the  only  other  procedure  Is  set  out  in 
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Section  4193,  R.  S.  Mo.  1939.  This  section  does  not  specifi- 
cally state  that  the  rules  of  civil  or  criminal  procedure  be 
followed.  It  follows  that  any  information  - such  as  affidavits, 
depositions  or  witnesses  in  person,  may  be  inquired  into  by 
the  jury. 

You  also  inquire  in  your  request  that  upon  an  order  of 
resentence  by  the  Supreme  Court  which  judge  shall  resentence 
Ferdinand  Brockington.  We  find  that  in  the  original  case  of 
State  v.  Ferdinand  Brockington,  36  S.  W.  (2d)  911  he  was 
sentenced  by  the  Honorable  Judge  Ralph  S.  Latshaw,  who  was 
judge  of  Division  8 of  the  Sixteenth  Circuit  in  Jackson 
County,  Missouri,  and,  in  checking  as  to  his  present  successor, 
we  find  that  Division  8 of  the  Sixteenth  Circuit  in  Jackson 
County,  Missouri,  Is  now  presided  over  by  the  Honorable  Judge 
Paul  A,  Buzzard.  Your  main  inquiry  In  thi3  respect  is  whether 
the  judge  of  the  same  division  of  the  circuit  should  resentence 
or  whether  it  should  be  the  judge  of  Criminal  Division  A of  the 
Circuit  Court  of  Jackson  County.  We  find  that  In  the  case  of 
State  v.  Messino,  30  S.  W.  (2d)  750,  1.  c.  757,  325  Mo.  743, 
the  court  said: 

"While,  as  stated,  there  are .some 
decisions  to  the  contrary,  we  think 
the  weight  of  authority  Is  that,  where 
the  judge  who  presided  at  the  trial 
dies  or  goes  out  of  office  leaving  a 
motion  for  new  trial  undisposed  of, 
his  successor  in  office,  if  the  facts 
are  fully  presented  to  him,  has  auth- 
ority to  determine  the  motion  on  its 
merits,  even  where  the  sufficiency  of 
• the  evidence  Is  challenged,  and  with- 
out express  statutory  provision.  In 
this  state,  as  we  have  seen,  the 
statute  impliedly  confers  authority. 

We  are  satisfied  with  the  construction 
heretofore  given  the  statute,  and  we 
are  convinced  that  defendant  was  not 
deprived  of  any  constitutional  right 
* by  such  construction  and  the  holding 
that  in  the  circumstances  shown  the 
successor  of  the  trial  judge  had  auth- 
ority to  determine  the  motion  for  new 
trial. 

"Defendant  has  by  leave  of  court  added 
to  his  brief  a citation  to  Patton  v. 

United  States,  281  U.  S-.  276,  50  S.  Ct. 

253,  74  L.  Ed.  854,  decided  April  14, 

1930,  In  which  the  United  States  Supreme 
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Court  holds  that  on  certain  condi- 
tions one  accused  of  felony  may 
waive  his  right  to  a constitutional 
jury  of  twelve  and  consent  to  a 
lesser  number  or  to  trial  without  a 
jury.  The  decision  does  not  involve 
the  question  above  discussed, 

11  But  it  is  "urged  that  the  remarks 
made  by  Judge  Woodbury  at  the  time 
of  overruling  the  motion  show  that 
he  did  not  acquaint  himself  with  and 
consider  all  of  the  evidence*  We 
think  otherwise.  Me  said  that  he  had 
carefully  studied  the  authorities 
presented  in  support  of  the  motion  and 
had  spent  many  hours  ’referring  to 
parts  of  the  reporter’s  notes  and 
parts  of  the  transcript  of  the  testi- 
mony, ' Appellant’s  counsel  say  they 
had  had  parts  of  the  testimony  trans- 
cribed and  submitted  to  the  court  and 
that  a full  transcript  had  not  been 
made.  The  hearing  of  the  motion  oc- 
curred some  four  months  after  the 
trial  and  extended  over  a period  of 
several  days,  after  which  the  judge 
took  a month  to  consider  before  ruling 
on  the  motion.  We  may  safely  presume 
that  all  the  facts  thought  to  bear 
upon  points  made  in  the  motion  were 
fully  presented  and  that  the  judge 
gave  full  consideration  to  all  questions 
urged.  The  suggestion  that  he  could  not 
read  the  reporter's  notes,  therefore 
could  glean  nothing  by  reference  to 
them,  is  hypercritical.  His  action  in 
overruling  the  motion  shows  that  he  con- 
sidered the  verdict  to  be  sufficiaitly 
supported  by  the  evidence.  And  in  view 
of  the  fact  that  at  least  five  unim- 
peached and  uncontradicted  witnesses 
identified  defendant  as  the  driver  of 
the  car  from  which  deceased  was  killed, 
we  do  not  see  how  the  sufficiency  of  the 
evidence  can  be  seriously  questioned. 

We  rule  this  point  against  defendant 
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In  the  above  case  the  court  specifically  held  that  in  a 
murder  case  where  the  judge  who  tried  the  case  died  before 
the  motion  for  a new  trial  was  passed  on,  then  the  judge  of 
that  particular  division  should  pass  upon  the  motion  for  a 
new  trial  and  sentence  the  defendant.  And,  in  view  of  this 
decision,  there  is  no  question  but  that  the  judge  of  Division 
8 of  the  Sixteenth  Circuit  in  Jackson  County,  Missouri,  should 
resentence  the  defendant  when  ordered  under  a mandate  of  the 
Supreme  Court,  and  not  the  judge  of  Division  A or  B,  designated 
by  the  rules  of  the  Jackson  County  Court  as  such  division. 

Of  course,  the  present  Governor,  under  Section  8,  Article 
V,  of  the  Constitution  of  Missouri,  even  after  the  Supreme 
Court  of  this  State  has  modified  the  opinion  of  the  original 
case  to  the  extent  that  he  be  administered  lethal  gas  by  the 
warden  within  the  walls  of  the  State  penitentiary,  may  grant  a 
reprieve,  pardon,  another  suspension  of  sentence,  or  commuta- 
tion of  the  convict.  Section  8,  Article  V,  Constitution  of 
Missouri,  reads  as  follows: 

"The  Governor  shall  have  power 
to  grant  reprieves,  commutations 
and  pardons,  after  conviction,  for 
all  offenses,  except  treason  and 
cases  of  Impeachment,  upon  such 
condition  and  with  such  restrictions 
and  limitations  as  he  may  think 
proper,  subject  to  such  regulations 
as  may  be  provided  by  law  relative 
to  the  manner  of  applying  for  pardons. 

He  shall,  at  each  session  of  the 
. General  Assembly,  communicate  to  that 
body  each  case  of  reprieve,  commuta- 
tion or  pardon  granted,  stating  the 
name  of  the  convict,  the  crime  of 
which  he  was  convicted,  the  sentence 
and  its  date,  the  date  of  the  com- 
mutation, pardon  or  reprieve,  and 
the  reason  for  granting  the  same." 

Under  the  present  statement  of  facts  it  does  not  seem 
necessary  that  the  Governor  at  this  time  hold  any  Inquisition 
until  the  record  in  the  original  case  Is  properly  modified  to 
comply  with  the  present  law  of  execution  under  the  death 
penalty.  Of  course,  the  sheriff  at  the  present  time  may  call 
for  a jury  to  inquire  as  to  the  sanity  of  Ferdinand  Brocking- 
ton  under  Section  4192,  supra. 
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You  also  inquire  as  to  the  costs  of  a hearing  before 
the  governor,  sheriff  or  warden,  under  Sections  4192  and 
4194,  supra*  These  sections  do  not  provide  for  costs  or 
fees  to  be  paid  either  by  the  county  or  State  and  since, 
under  such  sections,  no  costs  or  fees  can  be  taxed  they  cannot 
be  allowed*  It  was  so  held  in  State  ex  rel*  v.  Wilder,  196 
Mo*  418,  1*  c.  435,  where  the  court  said: 

’’This  court  has  uniformly  held 
that  no  costs  can  be  taxed  except 
such  as  the  law  in  terms  allows, 
and  it  being  essential  that  the 
witnesses  actually  and  necessarily 
travel  the  mileage  In  consequence 
of  a subpoena  legally  served  upon 
them,  and  there  being  no  legal 
service  of  process  upon  the  witnesses 
claiming  fees  in  this  case.  It  must 
be  ruled  that  the  auditor  was  warranted 
in  refusing  to  allow  the  fees  for  such 
witnesses  as  certified  by  the  judge  and 
prosecuting  attorney." 

And,  It  was  also  so  held  in  State  ex  rel.  v.  Wilder,  197  Mo. 
27,  1.  c*  32,  where  the  court  said; 

"The  sole  question  arising  from  the 
facts  alleged  by  the  relator  and 
admitted  by  the  State  Auditor,  Is 
whether  the  State  Is  liable  for  the 
costs  claimed  by  the  relator.  For 
many  years  this  court.  In  obedience 
to  strict  statutory  provisions,  has 
sedulously  maintained  that  no  costs 
can  be  taxed  except  such  as  the  law 
In  terms  allows.  (Shed  V.  Railroad, 

67  Mo.  687;  Crouch  V.  Plummer,  17  Mo. 

420;  State  ex  rel.  v.  Hill,  72  Mo* 

512;  Williams  v.  Chariton  County, 

85  Mo,  646*)" 


CONCLUSION. 


In  answer  to  your  first  question.  It  Is  the  opinion 
of  this  department  that  under  Sections  4194  and  4195,  R.  S 
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Mo.  1939,  in  view  of  the  modification  to  be  made  in  the 
original  case  of  State  v.  Ferdinand  Brockington,  it  is  not 
necessary  at  this  time  that  a hearing  be  held  by  the  Governor 
of  the  State  of  Missouri  to  determine  whether  or  not  the 
defendant  has  recovered  his  sanity.  Of  course,  the  sheriff 
who  has  now  custody  of  Ferdinand  Brockington  may  inquire  as 
to  his  insanity  under  Section  4192,  R.  S.  Mo*  1939* 

In  answer  to  your  second  question,  it  is  the  opinion 
of  this  department  that  the  costs  of  a hearing  before  a Jury 
summoned  by  the  sheriff  or  by  the  warden,  or,  in  a hearing  by 
the  Governor  later,  if  necessary,  should  not  be  paid  either 
by  the  county  or  by  the  State  and  cannot  be  taxed  in  any 
manner* 

In  answer  to  your  third  question,  it  Is  further  the 
opinion  of  this  department  that  in  view  of  the  motion  for  a 
modif icat.ion  in  the  original  case,  it  would  not  be  necessary 
for  the  Governor  to  issue  a warrant  setting  the  time  and 
place  for  the  execution  of  the  defendant.  The  only  time  that 
this  authority  is  granted  to  th<?  Governor  is  when  the  Jury 
summoned  by  the  sheriff  or  warden  find  that  the  convict  is 
sane  as  set  out  under  Section  4194,  R*  sS.  Mo.  1939,  and  the 
time  originally  set  by  the  court  has  passed  on  account  of  the 
time  being  taken  up  by  the  inquiry  of  the  Jury.  It  Is  manda- 
tory that  a motion  to  modify  the  original  judgment  In  the 
Supreme  Court  of  this  State  be  filed  by  this  office. 

In  answer  to  your  fourth  question.  It  Is  the  opinion 
of  this  department  that  the  present  judge  of  Division  8 of 
the  Sixteenth  Circuit  In  Jackson  County,  Missouri,  who  Is  now 
the  Honorable  Judge  Paul  A.  Buzzard,  must  resentence  Ferdinand 
Brockington  upon  the  receipt  of  the  mandate  from  the  Supreme 
Court,  after  the  filing  of  the  motion  for  the  modification  of 
the  original  judgment  In  the  cause. 

In  answer  to  your  fifth  question,  it  Is  the  opinion  of 
this  department  that  since  we  have  held  that  it  Is  not 
necessary  for  the  Governor  at  this  time  to  hold  a hearing  and 
that  In  view  of  the  motion  for  modification  and  a mandate  of 
the  Supreme  Court,  If  an  Inquiry  Is  held  by  a jury  upon  the 
order  of  a sheriff  or  warden,  any  evidence  such  as  affidavits, 
depositions  or  personal  witnesses,  may  be  used  at  the  hearing. 

We  base  this  opinion  on  the  fact  that  under  the  facts  applicable 
upon  a procedure  set  out  In  your  request  no  mention  is  made 
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that  the  hearing  should  be  in  accordance  with  any  civil 
or  criminal  procedure. 

In  answer  to  your  sixth  question,  it  is  our  opinion 
that  the  Governor,  in  view  of  our  answers  to  your  first  five 
questions,  need  not  make  any  order  of  commitment,  but  await 
the  mandate  of  the  Supreme  Court  on  the  motion  to  modify  the 
Judgment  or  decision  in  the  original  case. 


Respectfully  submitted. 


WJBjCP 


W.  J.  BURKE 

Assistant  Attorney-General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney-General 


INTOXICATING 
LIQUOR : 


The  penalty  for  a violation  of  Section  8 
of  the  Liquor  Control  Act  is  a misdemeanor 
as  provided  hy  Section  43  of  said  act* 


January  21,  1941 


Mr.  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 


Dear  Mr.  Pauls 


This  is  in  reply  to  your  request  for  our  opinion 
hy  your  letter  dated  January  17,  1941,  which  is  in  the 
following  terms* 


"Would  you  kindly  Inform  me  whether  or 
not  under  Section  8,  page  7 of  the  in- 
toxicating liquor  laws.  State  of  Missouri 
1929,  as  published  by  the  Department  of 
Liquor  Control,  the  same  being  Section 
8 of  page  528  of  the  Daws  of  Missouri, 

1927,  whether  or  not  the  penalty  is  a 
misdemeanor  or  a felony.  I would  appreciate 
an  early  reply  In  regard  to  this  matter." 


Section  8 of  the  Liquor  Control  Act,  Laws  1933,  Ex. 
Seas,  page  77,  Section  8,  as  amended.  Laws  1937,  page 
527,  Section  2,  Mo.  Stat.  Ann.  page  4686,  Section  4525g-9 
provides: 


"No  person  shall  possess  intoxicating 
liquor  within  the  State  of  Missouri  tinless 
the  package  in  which  such  intoxicating 
liquor  is  contained  and  from  which  it  is 
taken  for  consumption  has,  while  contain- 
ing such  intoxicating  liquor,  been  labeled 
and  sealed  with  the  official  seal  prescribed 
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under  this  act  and  the  regulations  made 
hereunder;  provided  further,  that  nothing 
in  this  act  shall  be  so  construed  as  to 
prevent  the  natural  fermentation  of 
fruit  juices  in  the  home  for  the  exclusive 
use  of  the  occupants  of  the  home  and 
their  guests.” 


It  is  provided  by  Section  43  of  the  Liquor  Control 
Act,  Laws  1933,  page  77,  Section  43,  as  amended.  Laws 
1935,  page  267,  Section  1,  Mo.  St at.  Ann.  page  4689, 
Section  4525g-48  that* 


"Any  person  violating  any  of  the  provisions 
of  this  Act,  except  where  some  penalty  is 
otherwise  provided,  shall  upon  conviction 
thereof  be  adjudged  guilty  of  a misdemeanor 
and  punished  by  a fine  of  not  less  than 
Fifty  (i’50.00)  Dollars,  nor  more  than  One 
Thousand  (s?l, 000. 00)  Dollars,  or  by  im- 
prisonment in  the  county  jadl  for  a term 
not  exceeding  one  vear,  or  by  both  such  fine 
and  jail  sentence." 


Inasmuch  as  a penalty  for  a violation  of  Section  8, 
supra,  is  not  provided,  otherwise  than  by  said  Section  43, 
the  penalty  is  for  a misdemeanor  as  provided  by  Section  43, 
supra . 


CONCLUSION 

It  is  our  opinion  that  the  penalty  for  a violation 
of  Section  8 of  the  Liquor  Control  Act  is  a misdemeanor 
as  provided  by  Section  43  of  said  Act. 

Respectfully  submitted 

APPROVED*  LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 


COVELL  R.  HEWITT 
(Acting)  Attorney  General 
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PROSECUTING  ATTORNEY  ) One  charged  with  careless  and  reckless 

) driving  who  paid  a fine  is  not  put  in 
CRIMINAL  LAW  ) jeopardy  by  being  subsequently  charged 

) with  carrying  a deadly  weapon  while 
FORMER  JEOPARDY  ) intoxicated. 


February  12 , 1941 


Mr,  James  L,  Paul 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt 
opinion  under  date  of  January 
follows: 


of  your  request  for  an 
18,  1941,  which  reads  as 


MI  have  been  confronted  with"  the 
following  state  of  facts  and  desire 
your  opinion  before  further  proceeding 
in  this  case*  Mr,  X was  arrested  by 
the  State  Highway  Department  and  was 
charged  with  operating  a motor  car  while 
Intoxicated, 

MMr*  Tracy,  then  Prosecuting  Attorney 
later  reduced  the  charge  to  careless 
and  reckless  driving,  and  Mr.  X.  paid 
a fine.  At  the  time  of  his  original 
arrest,  Mr,  X,  had  in  his  possession 
In  the  car  a certain  revolver  pistol. 
Upon  assuming  office  I filed  a charge 
of  carrying  deadly  weapons  while  in- 
toxicated, Since  filing  that  charge 
I have  read  certain  cases  among  which 
are*  State  vs,  Selby,  90  Mo.  302,  2 SW 
468,  and  also  the  case  State  v.  Toombs, 
34  S.W.  2,  P.  61. 
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"In  view  of  these  Gases  I am 
wondering  whether  or  not  I have  suf- 
ficient grounds  to  base  the  suit  upon, 
as  I have  interpreted  these  cases  to 
mean  that  where  it  has  been  a con- 
viction upon  one  cause  of  action  and 
certain  elements  were  necessary  in  that 
cause,  and  the  same  elements  are  also 
necessary  in  the  second  cause,  that  the 
plea  of  former  jeopardy  would  be  a bar 
to  further  prosecution.0 


In  answering  your  request  we  shall  not  consider 
the  fact  that  this  Defendant-  was  originally  charged  with 
operating  a motor  car  while  intoxicated,  for  reason  that 
this  charge  was  later  reduced  to  a charge  for  careless  and 
reckless  driving  for  which  the  said  defendant  paid  a fine. 
So  for  the  premises  in  this  case  we  shall  assume  that  the 
defendant  was  formerly  charged  with  careless  and  reckless 
driving* 


Now,  the  question*  Would  a charge  of  carrying 
a deadly  weapon  while  intoxicated  b©  subject  to  a plea  of 
former  jeopardy?  The  evidence  of  the  carrying  of  the  con- 
cealed weapon  relates  buck  to  the  time  of  the  former  arrest 
At  that  time  he  had  in  his  possession  in  the  car  a revolver 
Section  23  of  Article  II  of  the  Constitution  of  Missouri 
prohibits  any  person  being  put  in  jeopardy  and  reads  as 
follows  t 


"That  no  person  shall  be  compelled 
to  testify  against  himself  in  a 
criminal  cause,  nor  shall  any  person, 
after  being  once  acquitted  by  a jury, 
be  again,  for  the  same  offense,  put 
in  jeopardy  of  life  or  liberty;  but  if 
the  jury  to  which  the  question  of  his 
guilt  or  innocence  is  submitted  fail  to 
render  a verdict,  the  court  before  which 
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the  trial  is  had  may.  In  its  discretion, 
discharge  the  jury  and  commit  or  bail 
the  prisoner  for  trial  at  the  next  term 
of  court,  or,  if  the  state  of  business 
will  permit,  at  the  same  termj  and  if 
judgment be  arrested  after  a verdict 
of  guilty  on  a defective  Indictment,  or 
if  judgment  on  a verdict  of  guilty  be 
reversed  for  error  In  law,  nothing  herein 
contained  shall  prevent  a new  trial  of 
the  prisoner  on  a proper  indictment,  or 
according  to  correct  principles  of  law*M 


Amendment  V to  the  Constitution  of  the  United 
States  prohibits  any  person  for  the  same  offense  to  be 
put  In  jeopardy,  and  reads  as  follows* 


"No  person  shall  be  held  to  answer  for 
a capital  or  otherwise  infamfcus  crime 
unless  on  a presentment  or  Indictment 
of  a grand  Jury,  except  In  cases  arising 
In  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  In  time 
of  war  or  public  dangerj  nor  shall  any 
person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or 
limb}  nor  shall  be  compelled  in  any 
criminal  case  to  be  a witness  against  him- 
self, nor  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public 
use  without  just  compensation." 


The  statutory  provisions  regarding  jeopardy  are 
found  In  Sections  4846,  4847  and  4848,  R,  S.  Missouri,  1939 
and  read  as  follows* 
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"When  the  defendant  shall  be  ac- 
quitted or  convicted  up&n  any  indict- 
ment, he  shall  not  thereafter  be  tried 
or  convicted  of  a different  degree  of 
the  same  offense,  nor  for  an  attempt  to 
commit  the  offense  charged  in  the  indict- 
ment, or  any  degree  thereof,  or  any 
offense  necessarily  included  therein,  pro- 
vided he  could  have  been  legally  convicted 
of  such  degree  of  offense,  or  attempt  to 
commit  the  same,  under  the  first  indict- 
ment*” 


’’When  a defendant  shall  have  been  ac- 
quitted of  a criminal  charge  upon  trial, 
on  the  ground  of  variance  between  the 
indictment  and  the  proof,  or  upon  any  ex- 
ceptions to  the  form  or  substance  of  the 
indictment,  or  where  he  shall  be  convicted, 
but  the  judgment  shall  for  any  cause  be 
arrested,  he  may  be  tried  and  convicted  on 
a subsequent  indictment  for  the  same  of- 
fense, or  any  degree  thereof,  or  of  an 
attempt  to  commit  such  offense, n 


’’When  a defendant  shall  have  been  ac- 
quitted upon  a trial,  on  the  merits  and 
facts,  and  not  on  any  ground  stated  in  the 
last  section,  he  may  plead  such  acquittal 
in  bar  to  any  subsequent  accusation  for 
the  same  offense,  notwithstanding  any  de- 
fect in  form  or  substance  in  the  indictment 
upon  which  such  acquittal  was  had^M 


Corpus  Juri%  in  stating  the  general  principle 
that  even  when  two  offenses  are  nominally  the  same,  a con- 
viction of  one  will  not  he  a bar  to  the  other  if  they  are 
substantially  different,  saldt 
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"«■  * # Even  where  two  offenses  are 
nominally  the  same,  if  they  are  sub- 
stantially different,  a conviction  of 
one  will  not  be  a bar  to  a prosecution 
in  the  other.  Nor "is  a putting  in  jeo- 
pardy for  one  act  a bar  to  a prosecution 
for  a separate  and  distinct  act,  merely 
because  they  are  so  closely  connected 
in  point  of  time  that  it  is  impossible  to 
separate  the  evidence  relating  to  them 
on  the  trial  for  the  one  of  them  first 
had," 


We  find  in  Bishop  on  Criminal  Law,  Volume  1, 
9th  Ed, , page  775,  Section  1051,  the  rule  as  to  when 
offenses  are  the  same,  as  follows t 


"Just  principle  seems  to  sustain  the 
following*  They  are  not  the  Same  when 
(1)  the  two  indictments  are  so  diverse 
as  to  preclude  the  same  evidence  from 
maintaining  bothj  or  when  (2)  the  evi- 
dence to  the  first  and  that  to  the  second 
relate  to  different  transactions,  whatever 
be  the  words  of  the  respective  allega- 
tions! or  when  (3)  each  indictment  seta 
out  an  offense  differing  in  all  its  elements 
from  that  in  the  other,  though  both  relate 
to  one  transaction,  — a proposition  of  which 
the  exact  limits  are  difficult  to  define! 
or  when  (4)  some  technical  variance  pre- 
cludes a conviction  on  the  first  indictment, 
but  does  not  appear  on  the  second.  On  the 
other  side,  (5)  the  offences  are  the  same 
whenever  Evidence  adequate  to  the  one  in- 
dictment will  equally  sustain  the  others 
Moreover,  (6)  if  the  two  indictments  aet 
out  like  offences  and  relate  to  one  trans- 
action, yet  if  one  contains  more  of  criminal 
charge  than  the  other,  but  upon  it  there 
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could  be  a conviction  for  what  is  em- 
braced in  the  othe.r,  the  offences,  though 
of  different  names  are,  within  our  con- 
stitutional guaranty,  the  same,'1 


Also,  in  Section  1060  of  Volume  1 of  Bishop  on  Criminal 
Law,  page  785,  same  offenses  are  interpreted  in  the  follow- 
ing language* 


•>?  # !a  fundamental  rule  of  law  that 
out  of  the  same  facta  a aeries  of  charges 
shall  not  be  preferred,*  To  give  our 
constitutional  provision  the  force  evi- 
dently Intended,  and  to  render  it  effectual, 

* the  same  offence* 'must be '''int"erpre'tie'd'''as'~~"^ 
equivalent  to  the-  same  criminal  act.  Judicial 
utterances  have  even  gone  apparently  to 
the  extent  that  there  can  be  only  one 
punishment  for  one  criminal  transaction. 

But  this  la  carrying  the  rule,  at  least 
according  to  the  greater  number  of  the 
authorities , too  far  the  other  way,** 
('Underscoring  ours). 

In  Volume  8 of  Blashfield’s  Cyclopedia  of 
Automobile  Law  and  Practice,  Section  5494,  pages  244-5, 
the  rule  i3  given  as  to  when  the  same  facts  constitute  two 
or  more  offenses  and  one  will  not  bar  a conviction  of  the 
other,  and  reads  in  part  as  follows* 


# # When  the  same  facts  constitute 
two  or  more  offenses,  wherein  the  lesser 
is  not  necessarily  involved  in  the  greater, 
and  when  the  faots  necessary  to  convict 
on  a second  prosecution  would  not  neces- 
sarily have  convicted  on  the  first,  then 
the  first  prosecution  will  not  be  a bar 
to  the  second,  although  the  offenses  were 
both  committed,  at  the  same  time  and  by 
the  same  act,  # •k-m 
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It  has  been  held  In  this  state  that  the 
stealing  of  goods  of  more  than  one  at  the  same  time  and 
place  only  constitutes  one  charge.  State  v.  Citius,  56 
S,  W,  (2d)  72,  1,  c.  74.  Aiso, ‘State  v.  Bookman,  124  S, 

W.  (2d)  1025,  1.  c,  1206. 

It  has  been  held  in  a number  of  foreign  cases 
that  a conviction  of  assault  with  Intent  to  murder  does  not 
bar  a prosecution  for  carrying  a pistol.  In  Brown  v.  State, 
37  So.  408  (Supreme  Court  of  Ala.)  a special  plea  of  former 
conviction  was  filed  by  the  defendant  showing  that  the  de- 
fendant was  indicted  of  assault  with  intent  to  murder  and 
convicted  of  an  assault  and  battery  with  a weapon.  The  plea 
of  former  conviction  stated  that  the  offense  now  charged  was 
the  same  and  based  upon  the  same  act  and  the  same  testimony 
would  support  both  charges.  The  State  demurred  on  the  ground 
that  said  plea  on  its  face  showed  distinct  and  separate 
offenses  and  said  demurrer  was  sustained  by  the  court.  The 
court.  In  upholding  the  action  of  the  lower  court  on  appeal, 
saidj 


"The  demurrer  to  the  defendants  plea 
of  former  conviction  was  properly 
sustained, " 


In  Richardson  v.  State,  30  So.  650  (Supreme  Court 
of  Miss.)  the  defendant  v/as  acquitted  of  assault  and  battery 
with  intent  to  kill  and  murder  one  Henrietta  Pierce,  The 
grand  jury  subsequently  returned  an  Indictment  against  the 
defendant  charging  him  with  force  and  arms  unlawfully,  felon- 
iously and  intentionally  pointing  a pistol  toward  Henrietta 
Pierce,  and  did  then  and  there  and  while  so  Intentionally 
pointing  said  pistol  willfully  and  feloniously  discharged 
same  and  injure.  The  defendant  filed  a plea  of  autrefois 
acquit.  The  District  Attorney  demurred  and  the  lower  court 
sustained  the  demurrer.  In  upholding  the  action  of  the 
lower  court  on  appeal,  the  Supreme  Court  saidj 
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"The  previous  acquittal  on  an  in- 
dictment for  assault  and  battpry  with 
intent  to  kill  and  murder  is  no  bar  to 
this  indictment  for  pointing  a gun,  eto* 
Granted  that  it  would  have  been  a bar  if 
the  previous  acquittal  had  been  on  a charge 
of  murder  or  manslaughter,  this  would  have 
been  because  of  the  express  provision  of 
Code  969  and  it  does  not  apply  to  assault 
and  battery,” 


Woodroe  v.  State,  96  S,  W,  30  (Court  of  Criminal 
Appeals,  Texas),  the  appellant  was  convicted  of  unlawfully 
carrying  a pistol  and  fined  $25,00,  The  appellant  claimed 
that  the  court  committed  error  in  striking  out  her  plea  of 
former  acquittal.  Such  plea  of  former  acquittal  set  up 
the  fact  that  she  had  previously  been  acquitted  of  an  assault 
with  intent  to  murder  and  that  was  the  very  occasion  when 
she  had  the  pistol  for  which  she  is  now  being  tried.  The 
court  held  that  that  was  no  bar  to  this  prosecution. 

In  Nichols  v.  State,  40  S.  W,  502  (Court  of 
Criminal  Appeals,  Texas),  the  defendant  was  charged  with 
carrying  on  and  about  his  person  a pistol  and  fined  *25.00, 
The  defendant  had  formerly  been  oharged  and  convicted  of 
disturbing  the  peace  and  displaying  a deadly  weapon.  T'h© 
defendant  plead  not  guilty  as  he  was  formerly  convicted 
against  the  latter  charge.  The  court  saids 


’'Appellant  was  charged  with  carrying 
on  and  about  his  person  a pistol,  and 
fined  and  in  the  sum  of  $25,  and  appeals. 

"In  addition  to  his  plea  of  not  guilty, 
appellant  filed  a plea  of  former  convic- 
tion, In  which  he  states  that  he  had  been 
previously  convicted  of  a disturbance  of 
the  peace,  by  going  near  a private  resi- 
dence, and  displaying  a deadly  weapon,  and 
further  alleging  that  it  was  the  same  trans- 
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action  as  that  charged  in  the  infor- 
mation in  thi3  case.  So  far  as  this  bill 
is  concerned,  it  may  be  conceded  that  the 
proof  in  the  former  case  was  in  sub- 
stance that  appellant  was  traveling 
along  the  road,  and1  passing  near  the  resi- 
dence of  one  Ray;  that  Ray’s  dog  barked 
at  him,  and,  after  going  a short  distance, 
appellant  returned,  arid  fired  the  pistol 
at  the  dog,  and,  in  doing  so,  fired  to- 
wards the  residence  of  Ray,  if  being  but 
a few  steps  away.  For  this  display  of 
the  pistol  and  disturbing  people  at  Ray’s 
house,  appellant  was  convicted  in  the  jus- 
tice court,  under  a complaint  charging 
him  with  going  near  the  private  residence 
of  another,  and  rudely  displaying  his 
pistol,  under  article  334  of  the  Penal 
Code  of  1895,  On  the  trial  the  court  in- 
structed the  jury  ’that  the  plea  of  former 
conviction  offered  by  the  defendant  was 
stricken  out  by  the  court,  and,  in  making 
up  your  verdict  in  this  cause,  you  will 
not  consider  the  same,’  etc.  This  was  not 
error*  The  offenses  were  different. 

Appellant  was  riding  along  the  road,  carry- 
ing the  pistol  with  him  before  he  reached 
the  place  where  the  shooting  occured,  and 
carried  it  on  beyond  that  point.  Out;  stat- 
ute has  made  these  offenses  different  pre- 
scribing different  punishments;  and  the 
offense  of  carrying  the  pistol  was  complete 
before  it  was  displayed  and  fired.  Without 
entering  into  a discussion  of  the  question 
we  refer  to  Wheelock  v*  State  (Tex.  Cr.  App.) 
38  S.  W*  182,  and  Burns  v.  State,  Id.  204, ” 


In  the  case  of  State  v.  Garcia,  200  H.  W.«  201 
(Supreme  Court  of  Iov/a),  the  court  approvingly  quoted  from 
their  decision  in  the  case  of  State  v,  Broderick,  191  Iowa, 
717,  719,  183  N.  W,  310,  311*  At  1,  c,  202,  as  follows  I 
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"We  said  in  State  v,  Broderick, 

191  Iowa,  717,  719,  183  N,  W.  310 
311: 

"’The  "same  evidence  test"  Is  not  In- 
fallible, but  may  be  accepted  as  true 
only  In  a general  sense.  While  the 
difference  of  evidence  conclusively 
establishes  the  distinctness  of  the 
accusations.  It  does  not  follow  e ctena- 
verso  that  two  indictments  are  identical 
in  their  accusations,  although  the  same 
evidence  may  be  legally  competent  and 
sufficient  to  sustain  each;  because  two 
crimes  may  be  committed  In  the  course  of 
one  and  the  same  transaction,’" 


In  Collier  v.  State,  69  S,  E,  29  (Court  of  Appeals 
of  Georgia)  the  court  held  that  a former  conviction  for  being 
drunk  and  disorderly  on  a public  highway  would  not  be  good 
in  bar  of  a prosecution  for.  firing  such  a pistol  on  a public 
highway  on  the  Sabbath  Day,  This  la  true,  although  the  de- 
fendant will  have  been  oonvicted  of  being  drunk  and  dis- 
orderly on  the  highway  when  he  fired  the  pistol.  The  offenses 
are  separate  and  distinct.  The  evidence  necessary  to  convict 
of  the  first  offense  wbuld  not  be  sufficient  to  convict  of 
the  second. 


In  State  v,  Burgess,  268  Mo.  407,  1.  c.  420,  the 
court  held  that  the  evidence  disclosing  that  the  defendant  was 
found  guilty  of  making  away  with,  securing  with  intent  to 
embezzle  Three  Hundred  ($300.00)  Dollars  entrusted  to  him  for 
Investment  In  March,  will  not  authorize  a discharge  upon  a plea 
of  former  jeopardy  when  put  upon  trial  for  making  away  with, 
securing  with  the  intent  to  embezzle  Four  Hundred  Fifty  ($450,00) 
Dollars  entrusted  to  him  by  the  same  person  for  the  same  purpose 
in  the  previous  decision,  and  the  court  further  held  that  where 
there  were  two  distinct  offenses,  conviction  of  one  Is  no  bar 
to  prosecution  for  the  other,  although  it  Involves  the  same 
testimony.  In  so  holding,  the  court  said: 
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” It  is  also  urged  that  defen  ant  should 
be  discharged  because  the  facts  which 
were  testified  to  on  behalf  6f  the  State 
in  this  case  were  likewise  offered  in 
evidence  in  the  trial  of  another  charge 
against  defendant. 

wWe  have  carefully  examined  both  the 
record  and  the  plea,  without  lengthen- 
ing the  opinion  with  a statement  of  the 
disclosures,  it  is  our  opinion  that  the 
defendant  has  not  been  in  former  jeopardy 
on  thia  charge,  and  that  upon  the  show- 
ing made  he  was  not  entitled  to  his  dis- 
charge on  that  ground*  # « 


In  State  v.  Page,  53  8.  W.  (2d)  293,  1,  c,  295, 

296,  the  defendant  had  been  indicted  and  acquitted  on  a charge 
of  forging  a deed.  In  the  case  at  bar  the  defendant  was 
charged  with  having  forged  a certification  of  purported  ac- 
knowledgement to  the  deed.  By  written  plea  in  bar  filed 
before  the  trial  and  also  by  evidence  offered  at  the  trial 
in  the  instant  case,  the  defendant  interposed  the  acquittal 
under  the  first  indictment  as  a bar  to  his  further  prosecu- 
tion under  the  second,  which  plea  the  Gourt  overruled.  In 
holding  the  two  offensbs  separate  and  distinct  and  involving 
different  actions,  the  court  said: 


• If  there  was  evidence  in  the 

trial  under  Indictment  No.  278  tending 
to  show  that  defendant  had  falsely  cer- 
tified an  acknowledgment  to  the  deed 
therein  charged  to  have  been  forged.  It 
could  only  have  been  competent.  If  at 
all,  as  it  might  hear  upon  the  question 
of  the  alleged  forgery  of  the  deed.  The 
two  offenses  are  separate  and  distinct. 
Involving  different  actions.  One  is  the 
forgery  of  the  deed  which  might  be  com- 
mitted by  any  person.  The  other  is  the 
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false  certification  of  a purported  ac- 
knowledgment to  the  deed,  which  could 
be  committed  only  by  a persori  ai:thorlzed 
to  take  and  certify  acknowledgments, 
acting  in  his  official  capacity.  The 
deed  might  be  forged  though  net  acknowledged 
at  all,  and  there  might  be  a false  cer- 
tificate of  acknowledgment  to  a genuine 
deed  in  violation  of  section  4180, 


T,Jt  follows  that  the  charge  in  indict- 
ment No,  278  of  forging  the  deed  did  not, 
as  appellant  contends  it  did,  include  the 
offense  or  act  denounced  by  section  4180 
upon  which  the  indictment  in  the  instant 
case  was  based,  and  appellant  could  not 
have  been  convicted  under  the  first  in- 
dictment of  the  offense  charged  in  the 
second.  Neither  would  the  same  evidence 
nor  the  same  character  of  evidence  have 
sustained  both  charges,” 


In  the  case  of  State  v,  Shelby,  90  Mo,  502,  1,  e. 
306-7,  the  defendant  was  indicted  in  one  count  for  carrying 
about  his  person  a deadly  weapon  when,  under  the  Influence  of 
intoxicating  drink  and  in  the  other  for  carrying  concealed 
a deadly  weapon*  The  evidence  in  this  case  disclosed  that 
the  defendant  was  a guest  of  a hotel;  that  he  took  a pistol 
from  his  coat  pocket  where  it  was  concealed  and  laid  it  upon 
his  lap  while  sitting  at  a table  in  the  dining  room;  and 
that  at  the  time  the  defendant  was  under  the  influence  of  in- 
toxicating drink.  The  court,  in  holding  that  the  defendant  was 
not  guilty  of  two  distinct  offenses,  said: 


M-*  * * Carrying  a deadly  weapon  is  an 
element  common  to  both  offences  charged 
in  the  indictment;  and  there  is  proof  of 
but  one  carrying,  and  that  at  the  same 
time  and  place.  By  the  verdict  the  carry- 
ing of  the  weapon  is  first  attached  to  the 
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fact  that  the  defendant  was  under  the 
influence  of  intoxicating  drink  and 
made  one  offence.  The  same  carrying  is 
then  attached  to  the  fact  of  conceal- 
ment and  made  another  offence.  Now  all 
these  elements  existed  at  one  and  the 
same  time.  They  constituted  but  one  mis- 
demeanor, The  fact  that  defendant  took 
the  pistol  eut  and  laid  it  upon  his  lap, 
but  furnishes  the  proof  of  his  guilt,  and 
in  no  just  sense  can  it  be  said  the  de- 
fendant was  guilty  of  two  distinct  of- 
fences. The  state,  under  the  evidence, 
could  take  a verdict  of  guilty  for  one 
offence,  but  not  for  both.” 


We  contend  there  is  a distinction  between  the 
facts  in  the  above  case  and  the  instant  case.  In  the  above 
case,  as  stated  by  the  court,  the  carrying  of  a deadly  weapon 
was  an  element  common  to  both  offenses*  charged  and  the  proof 
was  of  but  one  carrying  at  the  same  time  and  place.  In  the 
instant  case  the  defendant  v/as  charged  and  paid  a fine  for 
careless  and  reckless  driving  and  the  charge  now  pending  is 
one  of  carrying  a deadly  weapon  while  intoxicated.  There  is 
no  element  common  to  both  of  these  cases.  In  the  former 
charge  there  v/as  no  element  of  carrying  a deadly  weapon  or 
of  being  intoxicated  and  In  the  latter  charge  there  Is  no 
element  of  careless  and  reckless  driving,  Therefore,  no 
element  of  either  constitutes  a part  of  the  other  offense. 

We  contend  that  the  mere  fact  that  both  crimes  were  committed 
at  the  same  time  and  place  is  not,  of  itself,  sufficient  to 
sustain  the  charge  of  former  jeopardy. 

In  State  v„  Toombs,  34  S,  W.  (2d)  61,  the  Supreme 
Court  of  Missouri,  Division  No.  2,  went  to  some  length  in 
laying  down  the  general  principle  of  former  jeopardy  in  tills 
state.  In  this  case,  at  1.  c,  66,  the  court  quotes  with 
approval  16  Corpus  Juris,  Section  445,  page  265,  and  reads 
as  follows: 
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”’A  test  almost  universally  applied  to 
determine  the  identity  of  the  offenses 
is  to  ascertain  the  identity,  in  character 
and  effect,  of  the  evidence  in  both  cases. 
If  the  evidence  which  is  necessary  to 
support  the  second  indictment  was  ad- 
missible under  the  former,  was  related  to 
the  same  crime,  and  was  sufficient  if  be- 
lieved by  the  jury  to  have  warranted  a 
conviction  of  that  crime,  the  offenses 
are  identical,  and  a plea  of  former  con- 
viction or  acquittal  is  a bar.  But  if 
the  facts  which  will  convict  on  the 
second  prosecution  would  not  necessarily 
have  convicted  on  the  first,  then  the 
first  will  not  be  a bar  to  the  second, 
although  the  offenses  charged  may  have 
been  committed  in  the  same  transaction, * 

16  C.  J.  Sec.  445,  p.  265. w 


In  the  •above  case  the  defendant  was  tried  and 
convicted  for  violating  Section  3350,  R.  S.  Mo,  1919.  The 
Indictment  charged  that  on  or  about  January  17,  1928,  he 
being  president  of  the  International  Life  Insurance  Company, 
a corporation,  wilfully,  designedly  and  feloniously  procured 
the  signing  of  a certain  false  and  fraudulent  certificate 
of  ownership  of  3,000  shares  of  the  capital  stock  of  said 
corporation  with  felonious  intent  to  issue  the  same,  said  cer- 
tificate .being  numbered  D11011.  The  jury  assessed  defendant’s 
punishment  at  a fine  of  *1.00  and  three  years’  imprisonment 
in  the  penitentiary.  Prior  to  the  trial  of  the  instant  case 
the  defendant  had  been  tried  and  convicted  for  procuring  the 
signing  with  Intent  to  issue  to  certificate  D11009  above 
mentioned  and  sentenced  to  pay  a fine  of  Three  Thousand  Dollars 
($3,000.00),  and  three  years’  imprisonment  in  the  penitentiary. 
The  facts  disclosed  that  the  three  certificates  numbered 
D11009,  D11010  and  D11G11,  were  issued  at  the  same  time  and 
place  and  in  the  same  manner.  The  defendant  contended,  among 
other  things,  that  this  base  should  be  reversed  for  the  reason 
that  he  had  been  once  tried  and  convicted  for  the  same  offence. 
In  passing  on  this  matter,  the  court  said,  at  1,  c,  66x 
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MThe  situation  here  presented  seems 
to  us  to  meet  both  of  the  testa  above 
quoted  from  R,C,I„  and  C,J.  ‘W'e  are 
aware  - that  In  applying  to  concrete 
cases  the  general  rules  that  may  be 
said  to  be  fairly  well  established,  in 
endeavoring  to  determine  whether  in  a 
given  case  there  was  one  offense  com- 
mitted or  several,  appellate  courts 
have  reached  different  conclusions 
upon  facts  that,  if  not  the  same,  at 
least  appear  to  be  of  similar  nature 
and  to  call  for  the  application  of  the 
same  principle,  VJe  shall  make  no  attempt 
to  reconcile  these  apparently  conflicting 
decisions,  We  have  found  no  case  that 
seems  directly  in  point  in  its  facts, 

MIt  is  not  in  keeping  with  the  spirit 
of  our  law  that  should  one  be  twice  pun- 
ished for  the  same  crime.  The  guaranty 
that  no  person  shall  for  the  same  of- 
fense he  twice  put  in  jeopardy  has  always 
in  this  country  been  regarded  as  one  of 
the  most  sacred  rights  of  the  individual, 
While  courts  should  not  so  apply  the 
' principle  asi  to  defeat  the  design  of  the 
penal  laws  to  protect  society  and  pre- 
vent crime,  we  think  no  legitimate  pur- 
pose of  the  criminal  laws  would  be  sub- 
served by  a technical  construction  whereby 
several  prosecutions  might  he  maintained 
and  several  punishments  inflicted  for  what 
constitutes  essentially  one  criminal  act. 

It  is  our  opinion  that  defendant  committed 
but  one  offense  for  which  he  has  been  con- 
victed and  is  being  punished,  and  that  his 
plea  of  former  conviction  should  have  been 
sustained,  We  think  the  following  cases, 
as  well  as  those  cited  above,  support  this 
conclusion;  Hurst  v*  State,  86  Ala,  604,  6 
So,  120,  11  Am. St. Rep,-  79 j Clem  v.  State,  42 
Xnd,  420,  13  Am. Rep. < 369f  Spannell  v.  State, 
83  Tex  Cr.R.  418,  203  S.W,-  357,  2 A.L.R,  593 
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e are  of  the  opinion  that  what  the  court  said 
In  the  case  of  State  v*  Toombs,  supra,  hereinabove  quoted, 
is  the  well  established  law  in  this  State  regarding  former 
jeopardy.  However,  there  is  a clear  distinction  in  that  case 
and  the  case  at  bar.  In  that  case  the  defendant  had  been 
charged  and  convicted  for  procuring  the  signing  with  intent 
to  issue  of  certificate  D11009.  He  was  sentenced  to  pay  a 
fine  of  Three  Thousand  ($>3,000.00)  Dollars  and  three  years’ 
imprisonment  in  the  penitentiary.  The  defendant  was  later 
charged  and  convicted  with  a similar  crime  regarding  certi- 
ficate #D11011  and.  he  has  appealed.  The  facts  are  that  the 
three  certificates  D11009,  D11010  and  D11011  were  all  issued 
at  the  same  time  and  place  and  in  the  same  manner.  The  court 
on  appeal  in  the  Toombs  Case,  supra,  held  the  latter  charge 
put  the  defendant  in  former  jeopardy  for  the  reason  he  com- 
mitted but  one  offense.  The  above  decision,  in  holding 
both  charges  constitute  but  one  offense,  follows  those  de- 
cisions in  this  state  hereinabove  referred  to,  that  the  steal 
ing  of  goods  of  more  than  one  at  the  Same  time  and  place 
constitutes  only  one  offense.  Therefore,  this  case  is 
clearly  distinguishable  fro  the  case  at  Bar, 

Therefore,  it  is  the  opinion  of  this  department 
that  the  defendant  may  be  prosecuted  f6r  carrying  concealed 
weapons  while  intoxicated  even  though  the  defendant  had  plead 
guilty  to  the  charge  of  driving  an  automobile  in  a careless 
and  reckless  manner  which  was  committed  at  tine  same  time  and 
placd  without  being' placed  in  jeopardy  twice  for  the -same 
offense. 


Respectfully  submitted. 


A:  •■PROVED* 

AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


QUELL  R.  HEWITT 

(Acting)  Attorney  General 
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COUNTY  SUPPLIES: 


Section  2511,  R.  s.  1939,  did  not  pre- 
scribe method  for  purchase  of  supplies 
in  counties  having  a population  of  15,700 
inhabitants* 


April  17,  1941 


Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  April  12,  1941,  in  which  you  ask  for  an  opinion  as 
follows : 


"Would  you  kindly  advise  me  whether  or  not 
section  2511  of  the  revised  Statutes  of 
Missouri,  1939,  applies  to  counties  with 
a population  of  15,700,  or  whether  supplies 
for  a county  of  that  size  are  to  be  pur- 
chased under  a different  section." 


t 

What  is  now  Section  2511,  R.  S,  Missouri,  1939,  was 
enacted  by  the  Fifty- third  G-eneral  Assembly  in  1925.  It 
was  Senate  Bill  312  and  pertained  only  to  counties  having 
not  less  than  70,000  Inhabitants  nor  more  than  90,000  In- 
habitants. The  title  to  the  Act,  and  Section  1 of  the  Act, 
are  herein  below  set  out: 


"AN  ACT  to  amend  article  5,  of  chapter  21, 
Revised  Statutes  of  Missouri  1919,  relating 
to  county  courts,  by  adding  thereto  sixteen 
new  sections  relating  to  county  courts,  and 
the  judges  thereof.  In  all  counties  of  this 
state  which  may  now  or  hereafter  have  not 
less  than  seventy  thousand  Inhabitants,  nor 
more  than  ninety  thousand  inhabitants,  as 
shown  by  the  last  preceding  decennial  federal 
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census,  which  said  new  sections  shall  be 
designated  and  numbered  sections  2590a, 
2590b,  2590c,  2590d,  2590e,  2590f,  2590g, 
2590h,  25901,  2590 j,  2590k,  25901,  2590m, 
2590n,  2590o  and  2530p,. 


"That  article  5,  of  chapter  21,  Revised 
Statutes  of  Missouri,  1919,  relating  to 
county  courts  be  and  the  same  is  hereby 
amended  by  adding  thereto  sixteen  new  sec- 
tions relating  to  county  courts,  and  the 
judges  thereof,  in  all  counties  of  this 
state  which  may  now  or  hereafter  have  not 
less  than  seventy  thousand  inhabitants,  nor 
more  than  ninety  thousand  inhabitants,  as 
shown  by  the  last  preceding  decennial  federal 
census,  which  said  new  sections  shall  be 
designated  and  numbered  sections  2590a, 

2590b,  25900,  2590d,  £*?9>e,  ?ra>f,  ^9(0g, 
2590h,  25901,  2590J,  2590k,  25901,  2590m, 
2590n,  2590o  and  2590p,  and  to  read  as 
follows : 


Section  2511,  II.  S'.  Missouri,  1939,  was  Section  2590o  of 
this  Act, 


We  fail  to  find  where  this  law  has  been  amended 
in  any  way  that  would  make  it  apply  to  counties  having 
a population  of  15,700’. 

As  to  hew  supplies  for  a county  having  a population 
of  15,700  are  purchased,  we  do  not  find  any  section  of  the 
law  prescribing  a particular  method  for  the  purchase  of  all 
supplies  for  a county  of  this  size.  Section  2480,  Article  13 
Chapter  10,  R.  S.  Missouri,  1939,  furnishes  authority  for 
the  county  court  to  purchase  supplies  and  is  as  follows* 


’’The  said  court  shall  have  control  and 
management  of  the  property,  real  and  personal, 
belonging  to  the  county,  and  shall  have 
power  and  authority  to  purchase,  lease  or 
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receive  by  donation  any  property,  real 
or  personal,  for  the  use  and  benefit  of 
the  county:?  to  sell  and  cause  to  be  con- 
veyed and  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriating 
the  proceeds  of  such  sale  to  the  use  of 
the  same,  and  to  audit  and  settle  all 
demands  against  the  county." 


In  the  cases  of  Ewing  v.  Vernon  County,  216  Mo. 
681,  Harkarder  v.  Vernon  County,  216  Mo.  696  and  Motley 
v.  Pike  County,  233  Mo.  42,  the  purchase  of  necessary 
supplies,  when  the  coonty  court  had  refused  to  furnish 
the  necessary  supplies,  by  the  county  officer  needing  the 
supplies  was  upheld.  These  cases  were  decided  before  the 
passage  of  the  'County  Budget  Act.'  This  Act,  which  is 
now  found  in  Article  2,  Chapter  73,  R.  S.  Missouri,  1939, 
contains  Section  10912,  which  is  as  follows: 


"It  is  hereby  made  the  express  duty  of 
every  officer  claiming  any  payment  for 
salary  or  supplies  to  furnish  po  the  clerk 
of  the  county  court,  on  or  before  the  fif- 
teenth day  of  January  of  each  year  an 
itemized  statement  of  the  estimated  amount 
required  for  the  payment  of  all  salaries  or 
any  other  expense  for  personal  service  of 
whatever  kind  during  the  current  year  and 
the  section  or  sections  of  lav/  under  which 
he  claims  his  office  is  entitled  to  the 
amount  requested,  also  he  shall  submit  an 
itemized  statement  of  the  supplies  he  will 
require  for  his • office,  separating  those 
which  are  payable  under  class  4 and  class  J>. 
Officers  who  are  paid  in  whole” or  in  part  **” 
o.ther  than  out  of  the  ordinary  revenue, 
whether  paid  by  fees  or  dtherwise,  shall 
submit  an  estimate  for  supplies  in  the  same 
manner  as  officers  who  are  paid  a salary 
out  of  ordinary  revenue.  No  officer  shall 
receive  any  salary  or  allowance  for  supplies 
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until  all  the  Information  required  by 
this  section  shall  have  been  furnl shed.- 
The  clerk  of  the  county  court  shall  prepare  and 
file  an  estimate  for  his  office;  also 
for  the  expense  of  the  judges  of  the 
county  court.  If  for  any  year  there  should 
not  be  sufficient  funds  for  the  county 
court  to  pay  all  the  approved  estimates 
under  class  4,  after  having  provided  for 
the  prior  classes,  the  county  court  shall 
apportion  and  appropriate  to  each  office 
the  available  funds  on  hand  and  anticipated, 
in  the  proportion  that  the  approved  esti- 
mate of  each  office  bears  to  the  total 
approved  estimate  for  class  4*M 
(underscoring  ours) 


From  the  above  section  you  will  note  that  whatever 
supplies  are  purchased  an  estimate  of  their  cost  must  be 
included  within  the  county  budget  for  t>ie  year  in  which 
they  are  to  be  purchased. 


CONCLUSION. 


It  is  the  conclusion  of  this  Department  that 
Section  2511  of  Article  14,  Chapter  10,  R.  S«  Missouri,  1939, 
does  not  apply  to  counties  having  a population  of  15,700 
inhabitants;  that  there  Is  no  section  of  the  statutes  generally 
prescribing  how  purchases  of  supplies  for  counties  of  this 
size  may  be  made;  that  the  purchase  of  supplies  may  be  made 
by  the  county  court  and.  In  some  Instances,  by  the  officers 
who  need  the  supplies,  but  that  before  the  supplies  can  be 
lawfully  purchased  they  shall  have  been  included  in  the  county 
budget. 


APPROVED: 


Respectfully  submitted. 


W.  0.  JACKSON 

VANE  C.  THURLO  Assistant  Attorney  General 

(Acting)  Attorney  General 

WOJ/rv 


FOOD  STAMP; PLAN:  Counties  under  50,000  inhabitants  may 

participate  in  Food  Stamp  Plan  if 
expenditure  properly  budgeted,  but 
have  no  authority  to  borrow  funds 
against  unknown  future  revenue  for 
this  purpose. 


April  21,  1941 


Honorable  Eldon  W.  Palmer 
Clerk,  County  Court 
Butler  County 
Poplar  Bluff,  Missouri 


Dear  Sir: 


Under  date  of  April  18th,  1941,  you  wrote  this 
office  asking  for  an  opinion  as  follows: 


’’The  Chamber  of  Commerce  of  a 
Poplar  Bluff,  all  of  the  business 
men  of  this  city,  together  with 
the  County  Court  of  Butler  County, 
want  to  put  in  operation  the  food 
stamp  plan  in  the  County* 

”ln  order  to  do  this  there  must  be 
a revolving  fund  created  in  the 
amount  of  $7500,00.  The  Bankers 
•of  this  city  have  agreed  that  if 
the  County  Court  will  issue  them 
a warrant  in  the  amount  of  $7500.00 
that  they  will  hold  this  warrant  as 
a revolving  fund,  asking  the  County 
to  pay  only  the  interest  each  year. 

’’Kindly  advise  us  if  the  County 
Court  can  legally  issue  this  warrant, 
or  in  other  words,  borrow  that  amount 
of  money  under  the  budget  set  up. 
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"The  City  of  Poplar  Bluff  will, 
or  is  willing  to  bear  one-half  of 
the  above  necessary  expense. 

"Kindly  advise  us  at  once  if  this 
can  be  done,  as  there  is  to  be  a 
mass  meeting  on  Tuesday,  April 
22nd,  and  we  wish  to  have  your 
reply  on  this  matter  at  that  time." 


Your  letter  is  very  brief  and  omits  some  facts  which 
would  be  very  helpful  in  preparing  the  opinion.  You  fail 
to  state  whether  or  not  the  amount  of  the  proposed  warrant 
is  within  the  anticipated  and  estimated  revenue  of  Butler 
County  and  whether  or  not  an  item  for  the  food  stamp  plan 
was  included  in  the  county  budget.  Inasmuch  as  your  letter 
asks  if  the  county  can  "borrow"  we  are  assuming  that  the 
amount  of  the  proposed  warrant  is  not  within  the  estimated 
revenue . 

The  food  stamp  plan  is  a plan  wheyeby  the  Surplus 
Commodities  Corporation,  acting  with  the  Federal  Department 
of  Agriculture  under  the  Agriculture  Adjustment  Act,  distri- 
butes surplus  food  commodities  to  persons  on  relief.  The 
plan  is  authorised  by  Section  612c,  Title  7,  U.S.C.A.,  which 
is  in  part  as  follows: 


* * (2)  encourage  the  domestic 
consumption  of  such  commodities  or 
products  by  diverting  them,  by  the 
payment  of  benefits  or  indemnities 
or  by  other  means,  from  the  normal 
channels  of  trade  and  commerce  or 
by  increasing  their  utilisation 
through  benefits,  indemnities,  dona- 
tions or  by  other  means,  among 
persons  in  low  income  groups  as 
determined  by  the  Secretary  of  Agri- 
culture? # # w * * -;«•  •&»" 
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and  by  Section  713c,  Title  15,  U.S.C.A.,  which  section  is 
as  follows: 


"In  carrying  out  the  provisions 
of  clause  (2)  of  Section  612c  of 
Title  7,  as  amended,  the  Secretary 
of  Agriculture  may  transfer  to  the 
Federal  Surplus  Commodities  Corpor- 
ation, which  Corporation  is  hereby 
continued,  until  June  30,  1942,  as 
an  agency  of  the  United  States 
under  the  direction  of  the  Secretary 
of  Agriculture,  such  funds,  appro- 
priated by  said  section  612c,  as  may 
he  necessary  for  the  purpose  of 
effectuating  said  clause  (2)  of 
section  612c:  Provided,  That  such 
transferred  funds,  together  with 
other  funds  of  the  Corporation,  may 
be  used  for  purchasing,  exchanging, 
processing,  distributing,  disposing, 
transporting,  storing,  and  handling 
of  agricultural  commodities  and 
products  thereof  and  inspection 
costs,  commissions,  and  other  Inci- 
dental costs  and  expenses,  without 
regard  to  the  provisions  of  existing 
law  governing  the  expenditure  of 
public  funds  and  for  administrative 
expenses,  including  rent,  printing 
and  binding,  and  the  employment  of 
persona  and  means,  in  the  District 
of  Columbia  and  elsewhere,  such 
employment  of  persons  to  be  in  accord- 
ance with  the  provisions  of  law  appli- 
cable to  the  employment  of  persons  by 
the  Agricultural  Adjustment  Administra- 
tion, 

"In  carrying  out  clause  (2)  of  Section 
612c,  the  funds  appropriated  by  said 
section  may  be  used  for  the  purchase , 
without  regard  to  the  provisions  of 
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existing  law  governing  the  expendi- 
ture of  public  funds,  of  agricul- 
tural commodities  and  products 
thereof,  and  such  commodities,  as 
well  as  agricultural  commodities 
and  products  thereof  purchased  under 
the  preceding  paragraph  hereof,  may 
he  donated  for  relief  purposes." 


The  first  thing  to  he  determined  is  whether  or  not 
county  funds  could  he  lawfully  used  for  the  purpose  of 
setting  up  a revolving  fund  in  connection  with  this  plan 
to  distribute  food  to  persons  on  relief.  The  funds  of 
the  county  are  derived  by  taxation  from  the  people  and 
must  be  used  for  public  purposes. 

In  the  case  of  Jasper  County  Farm  Bureau  v.  Jasper 
County,  286  S.  W.  381,  also  reported  in  315  Mo.  560,  the 
question  was  whether  or  not  public  funds  could  be  appro- 
priated by  the  Jasper  County  Farm  Bureau,  and  such  use  of 
the  county  funds  was  upheld  and,  in  discussing  the  matter, 
the  Supreme  Court  said: 


"It  la  also  true  that  many  objects 
for  which  mopey  may  be  appropriated 
are  so  clearly  public  in  their 
nature  that  there  could  not  well  be 
any  difference  of  opinion  on  the 
subject,  such,  for  example,  as 
public  charities,  and  appropriations 
provided  for  the  care  of  the  indigent, 
destitute,  and  insane,  either  in 
institutions  exclusively  under  state 
control  or  those  maintained  by  corpor- 
ations for  purely  charitable  purposes . 
In  1894  this  court,  in  banc,  in  the 
case  of  State  ex  rel.  City  of  St. 

Louis  v*  Seibert,  123  Mo,.  424,  24 
S,  W,  750,  27  S.  W,  624,  held  that 
an  appropriation  for  the  support  of 
the  indigent  insane  in  the  asylum  of 
the  city  of  St.  Louis  who  belonged  to 
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the  atate  outside  of  the  city  was 
not  unconstitutional  even  though  , 
such  insane  asylum  was  a private 
institution  of  such  city  and  was 
not  one  of  the  state  eleemosynary 
institutions.  So  also  public 
funds  appropriated  for  the  state 
and  county  system  of  schools. 

Likewise  the  expending  of  public 
funds  in  the  construction  of 
necessary  public  buildings  and  the 
construction  and  maintenance  of 
public  roads.  On  the  other  hand, 
there  are  many  other  enterprises 
helpful  to  the  public  in  the  com- 
munity In  which  they  are  located, 
and  that  contribute  very  largely 
to  the  development  and  progress 
of  the  state,  that  are  so  purely 
private  in  their  nature  as  not  to 
admit  of  any  doubt  about  the  matter. 
Such,  for  example,  are  manufactur- 
ing or  commercial  enterprise#  estab- 
lished and  maintained  by  private 
individuals  or  corporations  for 
purely  private  gain. 

“There  ore  also  many  purposes  for 
which  public ‘money  may  be  appropri- 
ated from  the  use  of  which  some 
persons  derive  more  benefit  than 
others,  but  this  circumstance  does 
not  detract  from  the  fact  that  their 
chief  function  is  to  administer  to 
the  public  good,  although  the  enjoy- 
ment and  advantages  derived  from 
their  maintenance  are  not  distributed 
equally,  even  between  members  of  the 
nubile  who  are  situated  alike  or  in 
the  same  class.  If  it  were  essential 
to  the  establishment  or  existence  of 
an  enterprise  to  be  set  up  and  sus- 
tained by  public  aid  that  all  members 
of  the  public  or  all  members  of 
any  class  should  derive  from  it 
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the  same  or  like  benefits  or  ad- 
vantages, then  it  would  be  entirely 
impossible  to  describe  a public 
enterprise  in  aid  of  which  public 
funds  might  be  set  apart* 

”The  truth  of  this  statement  is  so 
obvious  that  no  elaboration  is 
needed.  It  ie  seen  in  the  operation 
and  conduct  of  all  those  uses  that 
are  so  distinctly  public  in  their 
nature  as  to  leavs  no  room  for  doubt 
as  to  their  public  character.  There 
is  no  public  institution,  public 
road,  public  bridge,  public  hospital, 
or  public  park  from  which  some  persons 
do  not  derive  more  benefit  than  others. 
It  ia  not,  however,  necessary  that  the 
whole  body  of  the  contributing  public 
shall  be  directly  benefited  or  receive 
the  advantages  accruing  from  the  estab- 
lishment of  the  object  in  aid.  of  which 
public  funds  may  be  set  apart.  It  will 
be  sufficient  if  it  should  be  of  such 
a character  as  that  it  promotes  the 
general  welfare  and  prosperity  of  the 
people  who  are  taxed  to  sustain  it.” 


And  in  the  more  recent  case  of  Jennings  v.  City  of  St. 
Louis,  et  al«,  58  S.  W.  (2d)  979,  a case  in  which  the 
legality  of  a bond  issue  to  provide  funds  for  relief  was 
upheld,  the  Supreme  Court  used  the  following  language,  at 
page  981 i 


”The  appellant  concedes  that  the  city 
of  St,  Louis  has  the  right,  and  in 
fact  the  obligation,  to  expend  its 
money  for  the  support,  maintenance, 
and  care  of  destitute  children  and 
others  who  may  be  destitute  by  reason 
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of  sickness,  age,  insanity,  or 
physical  deficiencies,  ait  he 
contends  that  the  city  has  no 
right  to  spend  the  taxpayer's 
money  upon  persons  who  may  be 
destitute  solely  by  reason  of 
the  present  economic  situation. 

He  contends  that  the  real  purpose 
of  the  bonds  is  to  provide  for  the 
man  who  is  able-bodied  and  capable 
of  working,  but  unable  to  find 
work  because  of  the  widespread  un- 
employment that  is  prevalent 
throughout  this  entire  nation  of 
which  we  take  judicial  knowledge. 
City  and  County  of  San  Francisco 
v.  Collins  (Cal.  Sup.)  IS  P,  (2d) 

912  j State  ex  rel*  v.  Industrial 
Commission,  207  Wis.  652,  242  N, 

W.  321. 

a 

"The  good  of  society  demands  that 
when  a person  ’is  without  means, 
and  unable,  on  account  of  some 
bodily  or  mental  infirmity,  or 
other  unavoidable  cause,  to  earn 
a livelihood,'*  he  Ts  entitled  to 
be  supported  at  the  expense  of  the 
public.  ’It  is  immaterial  how  the 
alleged  pauper  is  brought  into  need, 
as  it  is  the  fact  of  the  situation 
and  not  the  method  of  producing  it 
that  is  important , * ’So  the  fact 
that  a person’s  want  is  the  result 
of  gross  intemperance  does  not  pre- 
vent him  from  securing  relief  as  a 
pauper.’  ’An  able-bodied  man,  who 
can,  if  he  chooses  obtain  employment 
which  will  enable  him  to  maintain 
himself  and  family,  but  refuses  to 
accept  employment,  is  not  entitled 
to  public  relief,  though  relief  may 
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be  properly  extended  to  the  wives 
end  children  of  such  men**  21  R. 

C.  L.  705,  706.  It  necessarily 
follows  that  an  able-bodied  man, 
who  is  unable  to  obtain  employment 
on  account  of  the  economic  condi- 
tions existing  at  the  time,  and  who 
is  without  means  of  support,  is 
entitled  to  public  relief.” 


And  tiie  Court  further  said,  in  the  same  case,  at  page  982: 


"We,  therefore,  hold  that  the 
ordinances  authorising  the  issuance 
of  these  bonds  are  for  a * public 
purpose**  They  undertake  to  provide 
relief  for  people  of  the  city  of  St. 
Louis  who  are  unable  to  care  for 
themselves,  and  to  relieve  them,  of 
their  condition,  and  it  is  immaterial 
what  caused  their  condition." 


Under  the  above  cited  cases  it  Is  apparent  that  the 
food  stamp  plan  would  be  a public  purpose  for  which  the 
funds  of  a county  might  be  used  if  the  county  had  conferred 
upon  it  authority  under  which  the  county  court  could  properly 
appropriate  the  funds  for  that  purpose.  In  Article  2 of 
Chapter  7 5,  R,  S.  Mo.  1959,  is  the  county  budget  law,  first 
enacted  in  1935.  This  1 sew  was  enacted  for  the  purpose  of 
providing  a system  for  the  management  of  the  financial 
affair#  of  the  various  counties  of  the  state.  It  directs 
the  classification  of  county  expenditures  into  six  different 
classes  and  the  making  of  a budget  estimate,  listing  expendi- 
tures and  classifying  them  according  to  the  statutory  classi- 
fication into  which  they  fall . In  Section  10911  of  this 
Article  and  Chapter  to  directing  that  the  county  court  shall 
classify  the  proposed  expenditures  is  the  following: 


« # From  this  class  the  county  court 
may  pay  contingent  and  Incidental  ex- 
penses and  expense  of  paupers  not  other- 
wise class.i?iea ** ' c * •»  c**  ’ ' 


( Underscoring  ours.) 
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And,  under  Glass  6 In  this  same  section  Is  the  following! 


**•»  # * the  county  court  may  expend 
any  balance  for  any  lawful  purpose : 

•x  & *■ 


From  the  above  It  Is  apparent  that  it  is  within  the 
power  of  the  county  court  of  Butler  County  to  appropriate 
the  funds  of  the  county  to  participate  in  the  food  stamp 
plan  and  such  appropriation  is  properly  included  in  the 
budget  estimate  under  Class  5,  or  whan  there  is  an  unex- 
pended balance  In  Class  6, 

The  first  eight  sections  of  the  County  Budget  Act, 
10910  to  10917,  inclusive,  apply  to  counties  having  a 
population  of  50,000  inhabitants  or  less  and  the  remaining 
sections  of  the  Act  apply  only  to  counties  having  a popu- 
lation of  more  than  50,000  inhabitants  ; Inasmuch  as  the 
population  of  Butler  County,  by  the  1940  Census,  was 
54,276  inhabitants  only  the  first  eight  sections  of  the 
Budget  Act  apply  to  Butler  County.  In  the Be  first  eight 
sections  there  is  no  provision  made  for  a county  having  a 
population  of  50,000  or  less  inhabitants  to  borrow  money. 
The  only  authority  a county  of  this  size  has  to  borrow 
money  is  found  in  Section  12  of  Article  X of  the  Constitu- 
tion of  Missouri.  The  first  clause  of  this  section  is  as 
follows: 


”No  county,  city,  town*  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
Indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue 
provided  for  such  year,  without  the 
consent  of  two -thirds  of  the  voters 
thereof  voting  on  such  proposition, 
at  an  election  to  be  held  for  that 
purpose;  * * ■»  * **.n 
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CONCLUSION . 


It  is  oiep  conclusion  that  participation  in  the  food 
stamp  plan  is  a legitimate  use  for  county  funds;  hut  before 
county  fluids  may  be  used  for  such  purpose  an  item  should 
he  included  in  the  county  budget  showing  such  contemplated 
use,  or,  that  there  should  be  an  unexpended  balance  in 
Class  6 of  the  budget  of  the  county  and  that  the  expenditure 
is  within  the  anticipated  and  estimated  revenue  of  the 
county#  Further,  that  it  would  be  illegal  for  a county  to 
issue  a warrant  against  some  unanticipated  and  unestimated 
funds  and  place  this  warrant  in  the  hands  of  a bank  to  be 
used  as  security  upon  which  to  borrow  money  to  participate 
in  the  food  stamp  plan. 

Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 

APPROVED: 


VANE  C.  THURLO 
(Acting)  Attorney-General 


SOLDIERS  AND  OTHER  I ARSONS 
IN  MILITARY  SERVICE: 


Civil  courts  have  jurisdiction 
concurrent  with  military  court 
to  try  for  violations  of  civil 
laws. 

August  18,  1941 


Honorable  James  L.  Eaul 
frosecuting  Attorney 
McDonald  County 
£ineville,  Missouri 


Dear  Sir* 


tinder  date  of  August  11,  1941,  you 
requesting  an  opinion  as  follows* 


wrote  this  office 


"We  have  had  the  question  arise  in 
this  county  several  times  as  to  the 
right  of  county  and  state  officials 
to  arrest  and  prosecute  members  of 
the  United  States  Army  who  are  on 
furlough  and  who  violate  the  laws 
of  this  state,'  I would  appreciate 
your  opinion  as  to  whether  or  not 
the  offioers  of  this  state  have  con- 
current, exclusively,  or  no  juris- 
diction with  the  Government  Officers 
where  the  violation  is  committed  while 
the  members  are  on  furlough? 

"For  your  Information,  I might  say  that 
these  violations  consist  mostly  of 
careless  and  reckless  driving  and 
drunken  driving," 


Your  question  is  quite  broad,  and  it  is  possible 
that  cases  might  arise  which  would  be  exceptions  to  the 
general  statement  of  the  law  which  Is  contained  herein. 
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Military  courts  are  courts  of  special  jurisdiction, 
and  they  are  created  and  their  jurisdiction  defined  by 
the  Articles  of  War,  which  are  found  In  Chapter  36, 

Title  10,  U*S«C*A*  In  the  same  chapter  and  title  are  the 
punitive  sections  of  the  Articles  of  War*  Military 
Courts  were  created  primarily  for  the  punishment  of 
military  offenses*  A number  of  acts,  which  are  civil 
offenses,  are  not  Included  specifically,  but  are  covered 
by  two  very  broad  sections,  the  Ninety-fifth  and  the 
Ninety-sixth  Articles  of  War,  which  are,  respectively. 
Sections  1567  and  1568,  Chapter  36,  Title  10,  U*S*C*A, 
These  two  Articles  of  War  are  as  follows* 


Section  1567 

” Any  officer  or  cadet  who  is  convicted 
of  conduct  unbecoming  an  officer  and 
a gentlemen  shall  be  dismissed  from 
the  service*’* 


Section  1568 

’’Though  not  mentioned  in  these  articles, 
all  disorders  and  neglects  to  the  pre- 
Judice  of  good  order  and  military  dis- 
cipline, all  conduct  of  a nature  to 
bring  discredit  upon  the  military  ser- 
vice, and  all  crimes  or  offenses  not 
capital,  of  which  persons  subject  to 
military  law  may  be  guilty,  shall  be 
taken  cognisance  of  by  a general  or 
special  or  summary  court-martial,  ac- 
cording to  the  nature  and  degree  of  the 
offense,  and  punished  at  the  discretion 
of  such  court.” 


It  will  readily  be  seen  that  while  such  acta  a*  are 
mentioned  in  your  letter  might  not  be  specifically  made 
punishable  by  military  courts,  the  two  above  sections  would 
be  sufficiently  broad  to  cover  them* 
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The  general  rule  Is  that  when  the  State  laws 
and  the  Federal  laws  are  in  conflict  that  the  Federal 
laws  shall  be  paramount^  There  are  reported  cases  of 
soldiers  who  had  been  ahrested  by  civil  authorities  and 
were  being  punished,  being  released  by-Habeas  Corpus  from 
the  civil  authorities. 

As  mentioned  above.  Military  Courts  are  primarily 
for  the  punishment  of  military  offenses  and  this  is  recog- 
nized, and  the  right  of  civil  authorities  to  punish  for 
civil  offenses  is  also  recognised,  by  the  Seventy-fourth 
Article  of  War,  Section  1546,  Chapter  36,  Title  10, 
U,S,C«A„,  which  is  as  follows? 


MWhen  any  person  subject  to  military 
law,  except  one  who  is  held  by  the 
military  authorities  to  answer,  or 
who  is  awaiting  try.  or  result  of  trial, 
or  who  is  undergoing  sentence  for  a 
crime  or  offense  punishable,  under 
these  articles,  is  accused  of  a crime 
or  offense  committed  within  the  geo- 
graphical limits  of  the  States  of  the 
Union  and  the  Dlstriot  of  Columbia, 
and  punishable  by  the  laws  of  the  land, 
the  commanding  officer  is  required,  ex- 
cept in  time  of  war,  upon  application 
duly  made,  to  use  his  utmost  endeavor 
to  deliver  over  such  accused  person  to 
the  civil  authorities,  or  to  aid  the 
officers  of  justice  in  apprehending  and 
securing  him,  in  otder  that  he  may  be 
brought  to  trial.  Any  commanding  officer 
who  upon  such  application  refuses  or 
willfully  neglects,  except  in  time  of 
war,  to  deliver  over  such  acoused  person 
to  the  civil  authorities  or  to  aid  the 
officers  of  justice  in  apprehending  and 
securing  him  shall  be  dismissed  from  the 
service  or  suffer  such  other  punishment 
as  a court-martial  may  direet,* 

"When,  under  the  provisions  of  this  ar- 
ticle, delivery  is  made  to  the  civil  au- 
thorities of  an  offender  undergoing  sentence 
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of  a court-martial,  such  delivery 
if  followed  by  conviction,  shall  be 
held  to  interrupt  the  execution  of 
the  sentence  of  the  court-martial,  and 
the  offender  shall  be  returned  to 
military  custody,  after  having  ans- 
wered to  the  civil  authorities  for  his 
offense,  for  the  completion  of  said 
court-martial  offense,” 


In  addition  to  the  Seventy- fourth  Article  of  War 
above,  there  are  other  articles  recognizing  the  right  of 
the  civil  authorities  to  punish  persons  in  the  military 
service  for  violations  of  the  civil  laws,  Numerous  cases 
have  been  tried  invovling  the  custody  of  persons  in  the 
military  service  by  civil  authorities,  but  we  have  found 
no  case  directly  involving  a person  on  furlough, 

four  attention  is  called  to  the  fact  that  there  is 
a distinction  between  times  of  peace  and  times  of  war.  And, 
as  there  has  been  no  declaration  of  war  by  Congress,  this 
opinion  treats  only  of  the  right  of  civil  authorities  to 
try  persons  in  the  military  service  for  civil  offenses  in 
times  of  peace, 

Persons  in  the  military  service  who  are  on  furlough 
or  leave  of  absence  are  merely  temporarily  released  from 
duty  and  given  permission  to  travel  to  some  other  point  or 
points.  The  same  rules  which  are  applicable  to  persons  not 
on  furlough  or  leave  of  absence  would  be  applicable  to  those 
who  are  absent  from  their  posts  of  duty  with  permission. 

No  Missouri  Case  has  been  found  involving  the  custody 
of  a person  in  the  military  service  of  the  United  States  by 
the  civil  authorities.  But  the  Supreme  Court  of  Missouri 
had  occasion  to  apply  the  provisions  of  the  Articles  of  War 
in  the  case  of  McKittriok,  Attorney-General,  for  and  in 
behalf  of  Donaldson,  Sheriff  v.  Brown,  85  S,  W,  (2d)  385*. 

This  was  a case  involving  the  custody  and  right  to  try  a 
member  of  the  Missouri  Militia  for  an  act  committed  while 
on  duty  and  in  the  service  of  the  State  of  Missouri. 

The  Articles  of  war  are  applicable  for  the  punishment 
of  persons  committing  military  offenses  while  in  the  military 
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service  of  the  state#  Section  15024,  Article  IV,  Chap- 
ter 121,  R*  S.  Missouri,  1929# 

In  the  above  mentioned  case,  a soldier  had  committed 
an  act,  while  in  the  military  service  of  the  state,  for 
which  the  civil  officers  desired  to  try  him;  the  military 
authorities  had  preferred  charges  against  him  and  were 
holding  him  in  custody#  The  Attorney-General  of  Missouri, 
on  behalf  of  the  sheriff,  having  a warrant  for  the  arrest 
of  the  person,  instituted  habeas  corpus  proceedings,  seek- 
ing the  release  of  the  person  from  the  custody  of  the 
military  authorities.  The  Supreme  Court  refused  to  grant 
the  prayer  of  the  Attorney-General  on  the  ground  that  the 
jurisdiction  of  the  civil  and  military  authorities  was 
concurrent,  and  the  person  was  already  under  the  custody 
of  the  military  authorities  awaiting  trial  for  the  same 
act.  Prom  this  case  we  quote  at  length,  at  1,  c.  390  and 
391; 


"The  court-martial  has,  or  will  have, 
jurisdiction  to  try  the  prisoner  on  this 
charge  of  manslaughter#  But  this  fur- 
ther question  arises.  Where  the  of- 
fense charged  Is  one  cognizable  by  the 
civil  courts,  the  jurisdiction  of  the 
court-martial  Is  not  exclusive,  but  con- 
current with  that  of  the  state  courts# 
Caldwell  v.  larker,  252  U*  S#  376,  40 
S,  Ct.  388,  64  L.  Ed.  621.  And  the 
first  paragraph  of  article  74  of  the 
articles  of  war,  section  1546,  USCA, 
title  10,  p.  310,  provides: 

" fWhen  any  person  subject  to  military 
lav/,  except  one  who  is  held  by  the 
military  authorlties"To  answer,  or  who 
is  await ing  trial  or  result  of  trial, 
or  who  Is  undergoing  sentence  for  a 
crime  or  offense  punishable  under  these 
articles,  is  accused  of  a crime  or  of- 
fense committed  within  the  geographical 
limits  of  the  States  of  the  Union  and 
the  District  of  Columbia,  and  punishable 
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by  the  laws  of  the  land,  the  command- 
ing officer  Is  required,  except  In  time 
of  war,  upon  application  duly  made  To 
us e hi s utmost  endeavor  to  deliver  over 
such  accused  person  to  the  civil  au- 
thorities, or  to  aid  the  officers  of 
justice  in  apprehending  and  securing  him, 
in  order  that  he  may  be  brought  to  trial, 

Any  commanding  officer  who  upon  such  ap- 
plication refuses  tor  willfully  neglects, 
except  in  time  of  war,  to  deliver  over 
such  accused  person  to  the  civil  au- 
thorities or  to  aid  the  officers  of  jus- 
tice in  apprehending  and  securing  him 
shall  be  dismissed  from  the  service  or 
suffer  touch  other  punishment  as  a court- 
martial  may  direct,*  (Italics  ours), 

"It  would  seem  that  the  instant  case 
comes  squarely  within  the  first  excep- 
tion in  the  above  article,  •>  The  prisoner 
is  a person  subject  to  military  law;  he 
is  held  by  the  military  authorities  to 
answer  for  a crime  punishable  under  the 
articles  of  warj  he  Is  awaiting  trial. 

We  cannot  find  that  this  particular  part 
of  the  article  has  ever  been  judicially 
construed.  But  in  Caldwell  v,  I arker, 
supra,  the  Supreme  Court  of  the  United 
States  reviewed  the  history  of  the  articles 
of  war  and  declared  the  meaning  and  effect 
of  the  other  exception  'except  in  time  of 
war’  appearing  In  article  74*  The  opinion 
(252  U.  S,  376,  loc,  clt*  387,  40  S,  Ct. 

388,  loc*  cit*  391,  64  L*  Ed.  621,  loc. 
cit,  625)  expresses  grave  doubt  ’whether 
it  was  the  purpose  of  Congress,  by  the 
words  "except  in  time  of  war" 
to  do  more  than  to  recognize  the  right 
of  the  military  authorltes,  In  time  of 
war,  within  the  areas  affected  by  military 
operations  or  where  martial  law  was  con- 
tolling,  or  where  civil  authority  was  either 
totally  suspended  or  obstructed,  to  deal 
with  the  crimes  specified  — a doubt  which. 
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If  solved  against  the  assumption  of 
general  military  power,  would  demon- 
strate, not  only  the  jurisdiction  of 
the  state  courts  (in  the  case  under 
adjudication)*  but  the  entire  absence 
of  jurisdiction  in  the  military  tri- 
bunals** In  other  words*  the  opinion 
indicates  a view  that  the  spirit  and 
purpose  of  the  articles  of  war  was  to 
confer  upon  the  state  courts  a prior 
or  paramount  jurisdiction  to  try  per- 
sons in  the  military  service  for  criminal 
offenses  cognizable  by  them,  except  in 
areas  affected  by  military  operations* 
or  where  martial  law  had  been  declared* 
or  where  civil  authority  is  totally 
suspended  or  obstructed*  And  if  this  be 
true  In  time  of  ' war*  all  the  more  should 
It  be  true  where  tiie  only  reason  support- 
ing the  military  authorities  in  retain- 
ing jurisdiction  against  the  state  courts 
is  that  they  had  first  asserted  it* 

"In  the  instant  case,  the  civil  authority, 
so  far  as  this  record  shows*  was  neither 
totally  suspended  nor  obstructed  in  Dun- 
klin County;  nor  was  the  circuit  court  of 
that  county  unable  to  function  and  dis- 
pense justice*  And  t he  Governor  did  not 
declare  martial  law,  as  he  might  have 
done  under  section  13826*  R*  S*  Mo*  1929 
(Mop  St » Ann*  Sec*  13825,  p*  5039}*  But 
what  was  said  In  Caldwell  v*  Parker  was 
purely  arguendo*  In  Its  concluding  para- 
graphs the  opinion  declines  to  enter  upon 
an  investigation  of  whether  Congress  in- 
tended by  the  provision  "except  in  time  of 
war"  * * * * * to  do  more  than  meet  the 
conditions  exacted  by  the  actual  exigencies 
of  warp*  And  the  case  was  decided  on  the 
point  that  since  both  the  state  court  and 
the  court-martial  had  concurrent  Jurisdic- 
tion of  the  homicide  there  Involved,  and 
the  state  court  had  enforced  Its  jurisdic- 
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tion  and  rendered  judgment  the 
United  States  Supreme  Court  would  not 
interfere  by  habeas  corpus  to  nullify 
that  Judgment  on  the  ground  contended 
for  by  the  petitioner  that  jurisdiction 
was  exclusively  vested  in  a court-martial 
to  try.  tiie  petitioner  in  time  of  war, 

MThe  Caldwell-iarker  Case  was  written 
by  Mr,  Chief  Justice  White*  Later,  in 
Kahn  v,  Anderson,  255  U,  S,  1,  9,  41  S, 

Ct,  22*,  226,  65  L.  Ed,  469,  he  said, 
speaking  of  that  case,  that  the  sole 
question  involved  in  it  was  ’whether  the 
jurisdiction  which  it  was  conceded  such 
a court  (court-martial)  possessed  was 
intended  to  be  exclusive  of  a concurrent 
power  in  the  state  court  to  punish  the 
same  act,  as  the  mere  result  of  a declara- 
tion of  war  and  without  reference  to  any 
interruption,  by  a condition  of  war,  of 
the  power  of  the  civil  courts  to  perform 
their  duty,1 

’’And  in  Grafton  v,  U,  S,,  supra  (206  U, 

S*  335,  loc,  cl t *,  348,  27  S»  Ct,  749,  loc, 
cit ,752,  51  L,  Ed,  1084,  loc.  cit.  1089, 

11  Ann,. Gas,  640,  loc,  cit,  643),  it  was 
held  ’that  the  civil  tribunals  cannot  dis- 
regard the  judgments  of  a general  court- 
martial  against  an  accused  officer  or 
soldier,  if  such  court  had  jurisdiction 
to  try  the  offense  set  forth  in  the  charge 
and  specifications;  this,  notwithstanding 
the  civil  court,  if  it  had  first  taken 
hold  of  the  case,  might  have  tried  the  ac- 
cused for  the  same  offense  or  even  one  of 
higher  grade  arising  out  of  the  same  facts,’ 
In  this  Grafton  Case  the  accused  was  ac- 
quitted on  a homicide  charge  by  a court- 
martial  In  the  Ihlllippine  , Islands  and  the 
civil  courts  thereafter  tried  and  convicted 
him  upon  the  same  homicide,  the  latter 
judgment  being  reversed  on  a whit  of  error 
by  the  United  States  Supreme  Court,  It  is 
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not  precisely  In  point  on  the  ques- 
tion presented  here,  perhaps,  hut  it 
goes  to  show  that  a court-martial, 
having  jurisdiction,  may  bar  a further 
prosecution  in  the  civil  courts  even 
though  on  a more  aggravated  charge 
growing  out  of  the  same  act. 

"In  U.  S,  v.  Hirsch  (D,  C.)  254  P.  109, 

110,  it  is  said,  speaking  of  the  articles 
of  war  prior  to  those  now  In  force,  that 
'under  this  law  both  cor rts-martial  and 
civil  courts  necessarily  respected  the 
jurisdiction  which  was  being  exercised 
by  the  other,  and  the  court  first  appre- 
hending the  defendant  was  thus  able  to 
proceed  with  a trial,  without  reference 
to  the  concurrent  jurisdiction  of  the  other. 
In  the  same  way  double  jeopardy  was 
avoided.' 

"While  the  expressions  In  Caldwell  v. 

Farker,  supra,  strongly  appeal  to  us, 
and  we  would  be  Inclined  to  give  them 
effect  in  the  Instant  case  If  we  felt 
at  liberty  'to  do  so,  yet  the  language  of 
the  statute  is  so  plain  that  we  feel 
bound  thereby,  in  view  of  the  fact  that 
the  United  States  Supreme  Court  in  the 
Caldwell-Farker  Case  did  not  base  Its  judg- 
ment on  those  reasons.  It  may  be  that 
Congress  was  unwilling  to  permit  the 
civil  courts  to  Interfere  with  a criminal 
proceeding  first  started  by  the  military 
authorities,  save  with  the  consent  of  the 
latter.  It  appears  that  the  article  stood 
substantially  as  It  is  now,  but  without 
the  exceptions  which  we  have  italicized 
abo  ve,  from  1776  until  1916,  when  they 
were  first  Inserted." 


The  case  of  Caldwell  v,  Farker,  referred  to  In  the 
oregolng  quotation,  is  one  of  the  leading  cases  involving 
the  custody  of  a person  in  the  military  service  by  the  civil 
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authorities.  In  the  case  the  Supreme  Court  of  the 
United  States  upheld  the  right  of  the.  civil  authorities 
to  try  a person  In  the  military  service,  even  in  time  of 

war. 

An  earlier  case  on  the  subject  is  the  case  of  United 
States  ex  rel,  Drury,  et  al,  v.  Lewis,  Warden  of  the  Com- 
mon Jail  of  Allegheny  County,  Pennsylvania,  50  L.  Ed.  343. 
In  this  case  the  right  of  the  civil  authorities,  in  peace 
time,  to  try  persons  in  the  military  service  for  an  act 
committed  while  soldiers  were  in  the  performance  of  their 
duty,  but  not  on  United  States  property,  was  upheld.  Prom 
this  decision  we  quote  ate  length,  at  1.  c.  345-6: 


%r.  Chief  Justice  Puller  delivered 
the  opinion  of  the  court: 

"In  Baker  v.  Grice,  169  U,  S.  284, 

290,  42  L.  Ed.  748,  750,  18  Sup.  Ct, 

Rep.  323,  an  appeal  from  the  final 
order  of  the  circuit  court  of  the 
United  States  for  tis  northern  dis- 
trict of  Texas,  In  habeas  corpus,  it 
was  said: 

"’The  court  below  had  jurisdiction 
to  Issue  the  writ,  and  to  decide  the 
questions  which  were  argued  before  it. 

Ex  parte  Royall,  117  U.  S.  241,  29  L. 

Ed.  868,  6 Sup.  Ct,  Rep.  734;  Whitten 
v.'  Thomlinson,  160  U.  8,  231,  40  L. 
ed,  406,  16  Sup.  Ct.  Rep,  297.  In  the 
latter  case  most  of  the  prior  authorities 
are  mentioned.  Prom  these  cases  it 
clearly  appears,  as  the  settled  and 
proper  procedure,  that  while  circuit 
courts  of  the  United  States  have  juris- 
diction, under  the  circumstances  set  forth 
In  the  foregoing  statement,  to  issue  the 
writ  of  habeas  corpus,  yet  those  courts 
ought  not  to  exercise  that  jurisdiction 
by  the  discharge  of  a prisoner  unless  in 
cases  of  peculiar  urgency;  and  that  in- 
stead of  discharging,  they  will  leave  the 
prisoner  to  be  dealt  with  by  the  courts 
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of  the  statej  that  after  a final  de«? 
termination  of  the  case  by  the  state 
courts  the  Federal  courts  will  men 
then  generally  leave  the  petitioner 
to  his  remedy  by  writ  of  error  from 
this  court#  The  reason  for  this  course 
is  apparent#  It  is  an  exceedingly 
delicate  jurisdiction  given  to  the 
Federal  courts  by  which  a person  under 
an  indictment  in  a state  court,  and  sub- 
ject to  its  laws,  may,  by  the  decision 
of  a single  judge  of  the  Federal  court, 
upon  a writ  of  habeas  corpus,  be  taken 
out  of  the  custody  of  the  officers  of 
the  state,  and  finally  discharged  there- 
from, and  thus  a trial  by  the  state 
courts  of  an  indictment  fotfnd  under  the 
laws  of  a state  be  finally  prevented. 

Gases  have  occurred  of  so  exceptional  a 
nature  that  this  courie  has  been  pur- 
sued. Such  are  the  cases  Re  Loney  (Thomas 
v,  honey)  134  U^  Si  372,  33  L.  ed.  949, 

10  Sup.  Ct#  Rep.  584,  and  Re  Neagle 
(Cunningham  v^  Neagle}  135  II.  S.  1,  34 
Li  edi  55,  10  Supi  Ct.  Repi  658;  but  the 
reasons  for  the  interference  of  the  Federal 
court  in  each  of  those  cases  were  extraor- 
dinary, and  presented  what  this  court 
regarded  as  such  exceptional  facts  as  to 
justify  the  Interference  of  the  Federal 
tribunal#  Unless  this  case  be  of  such 
an  exceptional  nature,  we  ought  not  to 
encourage  the  interference  of  the  Federal 
court  below  with  the  regular  course  of 
justice  in  the  state  court,* 

"The  rule  thus  declared  Is  well  settled, 
and.  In  our  judgment.  It  was  properly  ap- 
plied in  this  case.  Growley  was  a citizen 
of  Pennsylvania,  not  in  the  service  of 
the  United  States,  and  was  killed  In  or 
near  a street  of  the  city  of  Pittsburg, 
and  not  on  property  belonging  to  the  United 
States  or  over  which  the  United  States  had 
jurisdiction. 
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"The  homicide  occurred  within  the 
territorial  jurisdiction  of  the  court 
of  oyer  and  terminer,  which,  as  Judge 
Acheson  observed,  was  the  only  civil 
court  which  could  have  jurisdiction  to 
try  petitioners  for  the  alleged  uhlaw- 
ful  killing,  and  the  indictment  pre- 
sented a case  cognizable  by  that  court, 

"The  general  jurisdiction,  in  time  of 
peace,  of  the  civil  courts  of  a state 
over  persons  in  the  military  service 
of  the  United  States,  who  are  accused 
of  a capital  crime  or  bf  any  offense 
against  the  person  of  a citizen,  com- 
mitted within  the  state,  is,  of  course, 
not  denied, B 


a 

CONCLUSION. 


It  is  the  conclusion  of  this  department  that  the 
courts  of  the  State  of  Missouri  have  concurrent  jurisdiction 
with  military  courts  ‘to  try  persons  in  the  military  service 
for  offense  against  the  laws  of  the  State,  'of  the  nature 
indicated  in  your  letter,  |which  offenses  were  committed  out- 
side the  limits  of  a military  reservation.  In  connection 
with  this  conclusion,  it  is  suggested,  if  the  authorities 
of  your  county  find  it  necessary  to  arrest  and  hold  for  trial 
a person  in  the  military  service,  that  the  commanding  officer 
of  the  person  held  he  notified  immediately. 


AI PROVED? 


Respectfully  submitted. 


Vane  c.  thurlo 

(Acting)  Attorney- General 


W.  0.  JACKSON 

Assist  ant  A 1 1 orney- Gen  era 1 
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PEDDLERS : 
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Parmer  who  feeds  and  kills  his  own  cattle 
may  sdll  the  meat  therefrom  without  paying 
a peddler's  license. 


October  2,  1941 


Hon.  James  L.  Paul 
Prosecuting  Attorney 
McDonald  county 
Pineville,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  September  24,  1941,  wnich  roads  as  follows: 


"Vile  have  a person  in  this  county  who 
buys  livestock,  and  after  rattening 
them,  wants  to  kill  anu  sell  the  meat 
as  a peddler.  Under  the  Missouri 
Statutes,  I do  not  find  any  section 
applicable  for  a license.  Please 
give  me  your  opinion  on  whether  the 
same  is  prohibited,  and  if  not,  what 
section  is  applicable  for  a license.11 


We  call  your  attention  to  Section  14608  R,  S. 
Missouri,  1939,  which  roads  as  follows,  to-wit: 


"Whoever  shall  deal  in  the  selling 
of  patents,  patent  rights,  patent  or 
other  medicines,  lightning  rods, 
goods,  wares  or  merchandise,  except 
pianos,  organs,  sewing  machins s, 
books,  charts,  maps  and  stationary, 
agricultural  and  horticultural  pro- 
ducts, including  milk,  butter,  eggs 
and  cheese,  by  going  about  from  place 
to  place  to  sell  the  same.  Is  de- 
clared to  be  a peddler." 
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We  also  call  attention  to  Section  7330  R«  0.  Missouri 
1939,  which  reads  as  follows s 


"No  incorporated  city,  town  or  village 
in  this  state  shall  have  power  to: levy 
or  collect  any  tax,  license  or  fees  from 
any  farmer,  or  producer  or  producers, 
for  the  sale  of  produce  raised  by  him, 
her  or  thorn,  when  sold  from  his,  her 
or  their  wagon,  cart  or  vehicle,  or  from 
any  person  or  persons  in  the  employ  of 
such  farmer  or  producer  in  any  such 
city,  town  or  village." 


In  the  case  of  St.  Louis  v,  Meyer,  185  Mo.  583,  l.c. 
592,  it  is  stated  that  the  defendant  was  a resident  of 
St,  Lquis  county,  Missouri,  and  was  for  many  years  engaged 
in  cultivating  a farm  in  said  county  as  Its  proprietor. 
Upon  this  farm  he  for  many  years  raised  apples,  potatoes, 
tomatoes,  grapes  and  like  fruits  and  vegetables}  he  lias 
also  raised  chickens  and  kept  milk  cows  thereon,  hauling 
them  either  in  person  or  b^  employee  into  said  city, 
and  passing  along  the  streets  of  said  city,  ana,  selling 
or  offering  to  sell  such  products  in  small  quantities 
from  his  wagon,  either  from  place  to  place  or  by  outcry. 
to  whomsoever  would  buy. The  Gourt,  in  passing  upon 
this  statement  of  facts,  in  the  light  of  what  Is  now 
Section  14608,  supra,  had  this  to  say:  1.  c.  593,597, 

599,  601. 


"The  first  proposition  to  be  settled  in 
this  dispute  Is  this:  ’Has  the  State,  by 
a general  enactment  of  the  Legislature, 
manifested  a policy  upon  the  character 
of  business  in  which  defendant  was  en- 
gaged?* If  so,  the  city  of  St.  Louis 
is  restricted  to  the  exercise  of  only 
such  jurisdiction  as  is  consistent 
with  and  in  harmony  with  the  policy  of 
the  State  so  manifested. 


V 

\ 
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“It  follows  tiiat  if  defendant,  in 
selling  his  products  in  the  manner 
as  shown  by  the  agreed,  statement , 
was  not  a peddler  under  the  general 
law  of  the  btate . and.  no  license 
could  be  exacted  "of  him  for  doing 
that  character  of  business,  then 
we  take  it  that  a municipality 
can  not,  for  conducting  the  same 
character  of  business,  exact  a 
license  from  him,  simply  by  calling 
him  a hawker.  The  general  law  of 
&£.  State  has.  indicated.  i&  qo 
doubtful  or  uncertain  terms . that 
ao.  lldahqe  shall  b£  exacted  from 
persons  engaged  la  the  character  of 
business  indicated  by  the  agreed 
statement!  whether  defendant  be 
defined  as  peddler  or  hawked,  an 
ordinance  which  undertakes  to  exact 
a license  from  him  is  not  in  harmony 
with  the  policy  of  the  btate  as  mani- 
fested by  its  general  laws  upon  the 
subject,  an<;i  as  was  said  by  the  court 
in  Trenton  v,  Ulayton,  supra s 'As 
the  municipal  corporation  can  not  legis- 
late regarding  any  subject-matter  un- 
less so  authorized  by  the  btate,  so 
is  the  corporation  powerless  to  ex- 
tend or  widen  the  s cope  of  its  powers 
by  the  arbitrary  and  unauthorized  defini- 
tion of  words  or  terms,  so  as  to  include 
more  than  was  intended  by  the  Legislature. 


The  agreed  statement  of  facts 
upon  which  this  cause  was  submitted 
to  the  trial  court  leaves  no  doubt  as 
to  the  character  of  busine  ss  in  which 
the  defendant  was  engaged.  It  was  that 
of  a farmer,  and  the  mere  fact  that  he 
went  from  place  to  place,  similar  to 
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that  of  peddler  or  hawker,  to  dis- 
pose of  the  fruits  of  his  business,  by- 
no  means  is  sufficient  to  warrant  the 
adding  to  his  name  as  farmer  that  of 
peddler  or  hawker.  The  disposition  of 
the  products  of  his  farm  in  the  manner 
indicated  by  the  facts  in  evidence  must 
be  treated  as  a mere  incident  to  his 
business  of  farming.  *«- 


People  who  bring  produce  here 
from  the  country  are  not  peddlers  or 
itinerant  graders,  but  f aimers} 
every  farmer  who  wagons  here  what  he 
makes  at  home  from  the  soil  need  fear 
nothing  from  any  discrimination  against 
him  in  favor  of  those  who  live  nearer 
to  the  city.  f * " (Underscoring 

ours.) 


In  the  case  of  higbee  v.  Burgin,  197  Mo.  hpp.  682 
the  defendant  was  a farmer  and  sold  from  his  wagon 
in  the  appellant  city,  near  which  he  lived*  spareribs 
and  sausage  made  from  hogs  raised  and  butchered  by  him 
The  Court,  in  passing  upon  this  statement  of  facta  in 
the  light  of  what  is  now  Beet ion  7330,  supra,  had  this 
to  says  1.  c.  683,  684,  685  - 

"Defendant  was  a farmer  and  sold  from  his 
wagon  in  appellant  city,  near  which  he 
lived,  spareribs  ana  sausage  made  from 
hogs  raised  and  butchered  by  him. 


"The  word  fproduce ' may  have  a variety  of 
meanings  dependent  upon  the  connection  in 
which  it  is  used.  In  reference  to  the 
produce  of  a farmer  the  court  of  appeals 
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of  the  District  of  Columbia  said: 

M,But  the  common  parlance  of  the 
county  and  the  common  practice  of 
the  country,  has  been  to  consider 
all  those  things  as  farming  products 
or  agricultural  products  which  had 
the  situs  of  their  production  upon 
the  farm,  anu  which  were  brought 
into  condition  for  the  uses  of  society 
by  the  labor  of  those  engaged  in  agri- 
cultural pursuits,  as  contra- di- 
stinguished from  manufacturing  or 
other  Industrial  pursuits.* 

v it  * 

"Under  the  definition  given  it  seems 
to  us  beyond  question  that  the  pursuit 
tinder  taken  by  defendant  was  that  ven- 
ding 'produce'  within  the  meaning  of 
our  statute  su^ra.  The  meat  being 
sold  by  defendant  was  raised  apd  brought 
into  use  for  human  consumption  on  the 
farm  by  the  defendant  who  was  engaged 
ill  agricultural  pursuits  and  was,  there- 
fore, farm  produce.  a-  * it 


* i't  it  it  it  it 

"•*  * it  If  Instead  of  selling  the 

sausage  and  apareribs  of  the  hogs 
defendant  had  sold  the  lard  rendered 
from  their  fat,  could  it  be  said  that 
the  lard  was  not  'farm  produce?’  Or 
would  It  do  to  say  that  when  a farmer 
is  making  his  butter  and  cheese  he  is 
engaged  In  the  creamery  business?  We 
think  not.  Similar  comparisons  could 
be  made  ad  infinitum.  whatever  might 
have  been  said  in  the  beginning  as  to 
the  farmer  being  engaged  In  the  pursuit 
of  slaughtering,  slaughter  house  opera- 
tion or  meat  packing,  when  he  butchered 
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stock  raised  on  his  farm,  such  as 
the  hogs  Involved  in  this  case,  the 
usages  and  practices  of  generations 
on  American  farms  has  in  this  day 
made  such  a practice  one  of  agri- 
culture or  farming. 


"We  are  unable  to  see  how  it  can  be 
said  that  fresh  meats  do  not  come 
within  the  definition  of  agricultural 
products  as  that  terai  is  used  in  sec- 
tion 10282  of  the  statute.  " 

(Section  10282  is  now  Section  7330 
R.  S.  Missouri,  1939.) 

See  7 C.  J.  1023,  Note  36 J 25  C.  J.  673,  Note  55. 

In  the  case  of  Re  Snyder,  (Idaho  Case),  68  L.  R.  A., 
the  Court  held  that  beef  is  the  product  of  the  farm  and 
may  be  sold  within  the  corporate  limits  of  cities  of  the 
State  of  Idaho,  without  license,  when  3ald  beef  is  raised 
and  butchered  by  the  farmer  offering  said  meat  for  sale. 


CONCLUSION 


We  are  of  the  opinion  that  a farmer  who  feeds  his 
own  cattle  and  butchers  the  same  has  the  right  to  sell  the 
meat  in  the  cities  of  the  State  of  Missouri,  without  paying 
a peddler *s ' license  so  to  do. 


& 

Respectfully  submitted 


APPROVED* 


Vane  c*  thurlo 

(Acting)  Attorney  General 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 
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ANIMALS:  The  stealing  of  a dog  is  subject  to  a charge  of 

larceny. 


October  24,  1941 

' ^ 

Hon.  Jamas  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  October  22,  1941,  which  is  as  follows: 


"A,  a man  with  a wife  and  small  child, 
which  child  has  been  sickly  all  its 
life,  owned  a shepherd  dog.  The  dog 
became  quite  attached  to  the  Child  and 
developed  vicious  propensities  in  and 
about  the  premises,  which  the  owner  A 
well  knew.  The  dog  in  the  past  month 
has  been  viciously  barking  at  passer 
bys,  and  has  bitten  two  or  three  persons 
who  attempted  to  enter  the  yard. 

"On  Friday  afternoon,  the  Mayor  of  this 
town  went  to  A’ s property  to  inform  him 
that  it  would  be  necessary  for  him  to  do 
something  with  the  dog,  inasmuch  as  the 
school  board  was  complaining  to  the  city 
council  of  this  dog  and  another  scaring 
school  children.  A.  was  not  at  home, 
and  the  dog  attacked  the  Mayor  and  bit 
him,  not  seriously,  but  painfully.  The 
Mayor  then  called  the  sheriff’ s office 
Saturday  morning,  and  the  sheriff  went 
to  the  home  of  A.  and  A.  not  being  at 
home,  the  sheriff  informed  the  boy  that 
he  would  have  to  keep  the  dog  tied  up  at 
all  times.  Later,  Saturday,  the  Mayor 


FILE 


Hon.  James  L.  Paul 


-2- 


Oct.  24,  1941 


called,  upon  the  deputy  sheriff  of 
Plneville  Township  to  come  to  Lanagan; 
and  upon  his  arrival,  gave  him  an  order 
signed  by  the  Mayor  appointing  him,  the 
deputy  constable,  city  marshal,  the 
town  not  having  a marshal,  and  ordering 
him  to  go  to  A's  home  and  take  the  dog 
and  dispose  of  It.  The  deputy  constable, 
in  company  with  the  Mayor,  drove  to  A's 
home  and  upon  arrival  there,  told  the 
boy  to  untie  the  dog,  which  he  had  tied 
up  pursuant  to  the  sheriff's  order,  and 
put  him  in  the  back  of  the  constable' s 
car,  which  the  boy  did. 

"The  constable,  acting  as  special  appointed 
marshal,  together  with,  the  Mayor,  then 
drove  off  and  the  dog  has  not  been  seen  or 
heard  of  since;  although  I am  Informed  by 
grapevine,  that  the  dog  was  killed  by  the 
constable  pursuant  to  the  order  of  the  Mayor. 
A.  has  sworn  out  a warrant  against  the  Mayor 
and  constable  for  stealing  this  dog,  alleged 
to  have  a value  of  $100 . 

i 

”l  would  appreciate  your  opinion,  if,  after 
considering  the  above  and  foregoing  facts, 
you  think  a criminal  charge  lle3  and  if  so, 
what  is  the  proper  charge?1  A preliminary 
hearing  has  been  scheduled  for  the  first  of 
November,  and  1 would  like  to  know  by  that 
time,  if  possible,  your  opinion.” 


In  a careful  research  of  the  statutes  of  Missouri  in 
reference  to  the  condemnation  of  dogs  of  vicious  character, 
we  only  find  Article  12,  Chapter  103,  which  would  be  considered 
applicable.  If  the  procedure  described  in  that  Article  has 
been  followed  by  the  Mayor  and  the  Constable,  acting  as  special 
appointed  Marshal,  they  have  not  committed  the  crime  of  larceny. 
From  a reading  of  the  facts  in  your  request,  it  appears  to  this 
department  tlxat  the  taking  of  the  dog  by  the  Constable  and  the 
Mayor  was  an  unlawful  act. 
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The  sections  authorizing  the  killing  of  dogs  under 
Article  12,  Chapter  103  are  Section  14541  and  14543,  Under 
neither  of  these  sections,  nor  under  the  facts  as  set  out 
in  your  request,  can  we  3ay  that  the  dog  was  lawfully  taken 
away . 

Section  4456,  R.  S.  Mo.  1939,  reads  as  follows: 


"Every  person  who  shall  he  convicted 
of  feloniously  stealing,  taking  and 
carrying  away  any  money,  goods,  rights 
in  action,  or  other  personal  property, 
or  valuable  thing  whatsoever  of  the 
value  of  thirty  dollars  or  more,  or 
any  horse,  mare,  gelding,  colt,  filly, 
ass,  mule,  sheep,  goat,  hog  or  neat 
cattle,  belonging  to  another,  shall  be 
deemed  guilty  of  grand  larceny;  and 
dogs  shall  for  all  purposes  of  this 
chapter  be  considered  personal  property." 


This  section  specifically  states  that  dogs  are 
personal  property.  In  the  case  of  Gerhart  v.  City  of  St. 
Louis,  270  S.  W.  680,  para.  2,3,  the  court  in  holding  that 
a dog  was  subject  to  larceney  said: 


"The  plaintiff  in  this  case  had  an 
adequate  and  complete  remedy  at  law. 
•When  we  began  the  practice  of  law,  our 
first  case  was  a dog  case,  and  we  were 
as  proud  as  the  small  boy  with  his  first 
pair  of  red-toppod  boots  when  we  re- 
covered for  our  client  the  sum  of  $50 
for  a dog  (pure-bred  Collie)  which  had 
been  shot  by  a neighbor.  We  have  kept 
in  touch  with  dog  law  ever  since.  Dogs 
are  property  in  Missouri,  ’It  has  long 
been  the  settled  law  that  dogs  are 
property  in  Missouri,  and  that  no  one 
has  the  right  to  kill  them  except  for 
just  cause.’  Reed  v.  Goldneck,  112  Mo. 
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App.  loc,  cit.  312,  6 3.  W.  1105. 

To  like  effect  are  Fenton  v.  Bisel, 

80  Mo,  App.  loc.  cit . 138;  Wools ey 
v,  Haas,  65  Mo.  App.  loc.  cit,  199, 
bottom  of  page;  State  v.  Mease,  69 
Mo.  App.  loc.  cit.  582;  Gillum  v. 
Sisson,  53  Mo.  App.  loc.  cit.  516, 

This  court  in  the  early  case  of 
Burden  v.  Hornsby,  50  Mo.  238,  sus- 
tained a judgment  of  damages  for  the 
killing  of  ’Old  Drum,’  mentioned, 
3upra,  Hot  only  so,  but  we  have 
made  the  dog  a subject  of  grand 
larceny,  just  the  same  as  other 
property  worth  more  than  030 . R.  S. 
1919,  Sec.  3312;  R.  S.  1909,  Sec. 

4535;  it.  S.  1899,  Sec.  1898;  R.  S. 
1889,  Sec.  3535.  So  at  least  as  early 
as  R.  S.  1889,  dogs  have  been  classed 
as  property,  with  a value."  „ 


CONCLUSION. 


In  view  of  the  above  authorities.  It  is  the  opinion 
of  this  department  that  under  the  facts  set  out  in  your 
request  the  Mayor  and  the  Constable  had  no  authority  to  take 
the  dog  from  the  premises  of  the  ovmer. 

It  is  further  the  opinion  of  this  department  that  the 
proper  procedure  is  the  filing  of  a complaint  or  information 
for  larceny. 


Respectfully  submitted. 


APPRO  V22D: 


W.  J.  BURKE 

Assistant  Attorney-General 


VANE  G.  THURL0 
(Acting)  Attorney-General 
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ROADS  AND  HIGHWAYS:  OVERSEERS:  CONTRACTING  FOR  ROAD  MACHINERY: 
Road  overseers. of  common  road  districts  are  not  authorized  to 
contract  for  road  machinery  nor  to  incur  obligations  in  excess 
of  income  for  current  year. 


November  22,  1941 


Hon.  James  L.  Paul 
Prosecuting  Attorney 
Pineville,  Missouri 

Dear  Mr*  Paul: 


This  is  in  reply  to  your  request  of  November  17, 
for  an  opinion  from  this  department  based  on  the  follow- 
ing statement  of  facts: 

” I would  like  to  have  your  opinion!  on  the 
following  question:  May  a road  overseer 
in  a common  road  district  issue  war rants 
which  exceed  the  revenue  for  that  particu- 
lar district  in  any  one  year?  This  ques- 
tion has  arisen  where  a road  overseer  of  a 
oommon  road  district  has  contracted  and 
agreed  to  buy  and  purchase  road  .machinery; 
the  payment  of  which  together  with  the 
actual  expense  in  road  repairs  has  exceed- 
ed the  income  for  that  year." 


Your  question  seems  to  involve  two  questions; 

(1)  tlxe  authority  of  a road  overseer  to  contract  for  road 
machinery,  and  (2)  to  obligate  the  district  for  an  amount 
in  excess  of  the  income  of  the  district  for  the  year  in 
which  such  obligation  Is  entered  into. 

On  the  first  question,  the  office  of  road  overseer 
is  an  office  which  is  created  under  the  statutes  and  we 
must  look  to  the  statute  to  ascertain  his  powers  and  duties. 
Under  Article  3 of  Chapter  46,  we  find  that  the  office  of 
road  overseer  is  created.  Section  3514  of  this  article 
gives  the  county  courts  jurisdiction  over  the  roads  in  their 
particular  county.  Under  Section  3518,  the  road  overseer 
is  required  to  give  a bond  to  the  county  court.  One  of 
the  conditions  of  the  bond  Is  that  he  will  account  to  the 
highway  engineer  for  tools  and  machinery  and  property  be- 
longing to  the  county  or  road  district.  Reviewing  the  re- 
maining sections  of  this  article,  it  will  be  seen  the  law- 
makers have  at  no  time  authorized  the  road  overseer  to 
enter  Into  contracts  for  road  machinery  for  the  district 
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and  bind  the  county  for  the  payment  thereof.  Section  2480 
R.  S.  Mo.  1939,  provides  as  follows; 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county,  and 
shall  have  power  and  authority  to  pur- 
chase, lease  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale 
to  the  use  of  the  same,  and  to  audit  and 
settle  all  demands  against  the  county." 

Under  this  section,  it  would  seem  that  the  lawmakers  intend- 
ed the  county  cou»t  to  control  and  have  management  of  the 
machinery  of  the  road  district  and  have  authority  to  purchase 
same.  This  rule  is  further  stated  in  Volume  29  C.  J.,  page 
574,  Section  299  in  the  following  language. 

"Under  the  rule  that  they  are  not  agents 
for  the  local  authorities,  contract 
obligations  can  be  imposed  by  highway 
officers  on  local  authrlties  only  so  far 
as  they  are  authorized  to  incur  such 
obligations.  *" 

And  also  In  Section  300  on  page  575,  the  court  said; 

"Ordinarily  highway  officers  have  no  power 
to  incur  or  create  indebtedness,  except, 
perhaps,  in  certain  cases  of  emergency. 

They  have  no  authority  to  issue  certificates 
of  indebtedness,  or  to  purchase  on  credit. 

* 

On  the  question  of  incurring  indebtedness  in  excess 
of  the  revenue  for  the  current  year,  we  find  that  the  Supreme 
Court  of  this  state,  by  an  opinion  dated  December  22,  1933, 
in  the  case  of  Hawkins  et  al . v.  Cox  et  al,  66  S.  W.  (2d)  539, 
had  before  it  the  question  of  the  authority  of  the  commiss- 
ioners of  a special  road  district  to  incur  an  indebtedness 
in  excess  of  the  revenue  for  the  year  in  which  the  contract 
was  made.  In  that  case  the  commissioners  had  purchased  road 
machinery,  the  payment  for  which  was  to  be  made  over  a 
period  of  years  subsequent  thereto.  At  1.  c.  543,  the  court 
said: 
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"The  question  presented  here  la  whether 
the  road  district  in  question  exceeded  its 
powers  in  this  respect,  under  its  then  finan- 
cial condition,  in  making  the  contract  of  pur- 
chase just  referred  to,  and,  if  so,  to  what 
extent.  We  think  the  first  question  must 
be  answered  in  the  affirmative.  Municipal 
corporations,  such  as  are  special  road  dis- 
tricts, are  by  our  Constitution  placed  on  what 
has  been  termed  a cash  basis.  This  has  been 
accomplished  by  the  provisions  of  section  12, 
article  10,  of  the  Constitution,  which  pro- 
vides that  'no  county,  city,  town,  township, 
school  district  or  other  political  corporation 
or  subdivision  of  the  state  shall  be  allowed 
to  become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided  for 
such  year,  without  the  consent  of  two-thirds 
of  the  voters  thereof  voting  on  such  proposi- 
tion, at  an  election  to  be  held  for  that 
purpose.'  The  plain  meaning  of  this  con- 
stitutional provision  is  that  any  such  mu- 
nicipal corporation  may  spend  or  contract 
to  spend  (become  indebted)  'in  any  (calendar) 
year  the  income  and  revenue  provided  for 
such  year, ' but  beyond  that  it  cannot  go 
in  creating  a debt  for  any  purpose  or  in  any 
manner,  except  by  consent  of  two-thirds  of 
the  voters.  This  was  so  held  in  Book  v.  harl, 
87  Mo.  246,  where  this  court  said*  'The  con- 
tracting of  a debt  in  the  future,  by  the  coun- 
ty in  any  manner  or  for  any  purpose,  in  any 
one  year  exceeding  the  revenue  which  the 
tax  authorized  to  be  imposed  would  bring 
into  the  treasury  for  county  purposes  for 
such  year,  unless  expressly  authorized  to  do 
so  by  the  assent  of  two-thirds  of  the  voters,' 
is  prohibited.  '#  * ■»£■  *«-  # ■>:-  The  evident  pur- 
pose of  the  framers  of  the  constitution  and 
the  people  who  adopted  it  was  to  abolish 
in  the  administration  of  county  and  municipal 
government,  the  credit  system  and  establish 
the  cash  system  by  limiting  the  amount  of  tax 
which  might  be  imposed  by  a county  for  county 
purposes,  and  limiting  the  expenditures  in 
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any  given  year  to  the  amount  of  revenue 
which  such  tax  would  bring  into  the 
treasury  for  that  year.  Section  12,  supra, 
is  clear  and  explicit  on  this  point.  Under 
this  section  the  county  court  might  anti- 
cipate the  revenue  collected,  and  to  be 
collected,  for  any  given  year,  and  contract 
debts  for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the  extent 
of  the  revenue  provided  for  that  year,  but 
not  in  excess  of  lt.“ 

* * •*;-  In  Trask  v.  Livingston  County,  210 
Mo.  582,  109  S.  W.  656,  65B,  37  L.  R.  A. 

(N.  S.)  1045,  the  county  in  September,  1889 
contracted  to  have  a bridge  built  to  be  paid 
for  in  a fixed  amount  when  completed.  It  was 
not  accepted  by  the  county  till  in  May  1890, 
when  warrants  were  issued  for  its  payment 
out  of  the  revenues  for  1890.  The  court  said: 

•When  the  county  became  indebted  on  these 
bridge  contracts  must  be  determined  by  the 
"income  and  revenue  provided,"  which  under 
the  constitution,  must  be  looked  to  for 
the  payment  of  such  indebtedness,  and  it  was 
the  "income  and  revenue  provided"  for  the 
year  1889,  which  the  county  court  was 
authorized  to  appropriate  for  that  purpose, 
and  not  the  revenue  for  the  year  1890,  which 
at  the  date  of  the  contract  for  the  building 
of  said  bridges,  had  never  been  assessed, 
levied,  or  collected.  W ’)}’  ■>»’  ** 

"The  contract  for  the  purchase  of  and 
payment  for  this  road  machinery  made  In 
February  1928,  is  void  at  least  to  the  ex- 
tent it  attempted  to  obligate  the  district  for 
payments  beyond  the  cash  payment  made  at  the 
time  and  the  amount  to  be  paid  out  of  the 
revenues,  provided  for  1928.  Anderson  v. 

Ripley  County,  181  Mo.  46,  65,  80  S.  W.  263." 

N 

From  the  foregoing  statement  of  the  court  it  very  clearly 
appears  that  the  road  district  officers  would  not  be  authorized 
to  enter  Into  a contract  for  the  payment  of  money  which 
would  be  in  excess  of  the  taxes  for  that  purpose  for  that 
year. 
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CONCLUSION 


Prom  the  foregoing  it  Is  the  opinion  of  this  depart- 
ment that  a road  overseer  is  not  authorized  to  enter  into  a 
contract  for  machinery  for  the  district,  the  payment  of  which, 
together  with  the  actual  expense  of  road  repairs,  exceeds 
the  income  of  that  year. 


Respectfully  submitted, 

TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO  ~ 

(Acting)  Attorney  General 


ROADS  AND  BRIDGES: 


County  may  ask  damages  for  injury  to 
county  roads  in  the  original  condemna- 
tion suit  by  the  United  States  condemn- 
ing roads  in  an  army  area. 


December  1,  1941 


Hon.  James  L.  Paul 
Proaeouting  Attorney 
McDonald  County 
Plneville,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion  under 
date  of  November  24,  1941,  which  reads  as  follows: 


"The  County  Gourt  has  asked  me  to  write  you 
for  your  opinion  relative  to  roads  in  the 
camp  area  in  this  county, 

"The  Court  lias  been  Informed  that  In  many 
Instances,  people  who  have  land  adjoining 
the  camp  area  will  be  closed  In  unless 
new  roads  and  bridges  are  built  to  allow 
them  egress  and  exgress  from  their  prop- 
erty. Inasmuch  as  most  of  the  farms 
located  south  of  the  camp’ s present 
survey  line  have  their  roads  running 
north  to  what  is  known  as  the  Goodman- 
Erie-Bethpage  road*  and  part  of  this 
road  will  be  within  the  oamp  enclosure, 
would  not  the  federal  government  be  liable 
and  responsible  to  the  McDonald  County 
Court  for  damages  and  expenses  in  rebuild- 
ing roads  in  that  area?" 


Article  I,  Section  8,  Clause  17  of  the  constltution 
of  the  United  States,  reads  as  follows: 
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"To  exercise  exclusive  legislation, 
in  all  cases  whatsoever,  over*  such 
district  (not  exceeding  ten  miles 
square)  as  may,  by  cession  of  parti- 
cular States,  and  the  acceptance  of 
Congress,  become  the  seat  of  govern- 
ment of  the  United  States,  and  to 
execute  like  authority  over  all 
places  purchased  by  the  consent  of 
the  legislature  of  the  State  in  which 
the  same  shall  be,  for  the  erection 
of  forts,  magazines,  arsenals,  dock 
yards,  and  other  needful  buildings; 

:*  -.t 


By  reason  of  the  above  section  of  the  Constitution  of  the 
United  States,  Congress  enacted  Section  257,  Title  40,  page 
76,  United  States  Code  Annotated,  which  reads  as  follows: 


"In  every  case  in  which  the  Secretary 
of  the  Treasury  or  any  other  officer 
of  the  Government  has  been  or  shall 
be,  authorized  to  procure  real  estate 
for  the  erection  of  a public  building 
or  for  other  public  uses  he  shall  be 
authorized  to  acquire  the  same  for  the 
United  States  by  condemnation,  under 
judicial  process,  whenever  in  his 
opinion  it  is  necessary  or  advantage- 
ous to  the  Government  to  do  so.  And 
the  United  States  district  courts  of. 
the  district;  wherein  such  real  estate 
is  located,  shall  have  jurisdiction 
of  proceedings  for  such  condemnation, 
and  it  shall  be  the  duty  of  the  Attorney 
General  of  the  United  States,  upon  every 
application  of  the  Secretary  of  the 
Treasury,  under  this  section  and  section 
258  of  this  title,  or  such  other  officer,, 
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to  cause  proceedings  to  be  com- 
menced for  condemnation,  within 
thirty  days  from  the  receipt  of 
the  application  at  the  Department 
of  Justice." 


Under  the  above  United  States  law  the  government  of 
the  United  States  through  the  Secretary  of  the  Treasury  was 
empowered  to  bring  condemnation  proceedings  for  the  acquiring 
of  land  and  for  public  purposes,  and  also  granted  the  United 
States’  District  Courts  of  the  district  where  the  real  estate 
is  located  jurisdiction  of  the  proceedings.  Congress  also 
enacted  Section  258,  Title  40,  page  84,  of  the  United  States 
Code  Annotated,  the  following; 


"The  practice,  pleadings,  forms 
and  inodes  of  proceedings  in  causes 
arising  under  the  provisions  of 
section  257  of  this  title  shall 
conform,  as  near  a3  may  be,  to  the 
practice,  pleadings,  forms  and  pro- 
ceedings existing  at  the  time  in 
like  causes  in  the  courts  of  record 
of  the  State  within  which  such 
district  court  is  held,  any  rule  of 
the  court  to  the  contrary  notwith- 
standing," 


Under  the  above  Section  258  it  provided  that  the  pro- 
cedure in  a condemnation  proceeding  would  be  the  same  in  the 
federal  court  as  Is  prescribed  in  the  state  law.  The  state 
law  of  condemnation  proceedings  is  covered  by  Article  2 of 
Chapter  8 of  the  Hevised  Statutes  of  Missouri  1939. 

By  reason  of  the  above  United  States  and  State  laws  the 
government  proceedings  are  carried  on  under  their  eminent 
domain  procedure,  and  a petition  of  condemnation  is  filed  in 
the  federal  court.  After  the  commissioners  have  been  appointed 
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by  the  federal  court  In  compliance  with  the  state  law  of 
condemnation  an  award  is  made  by  the  commissioners.  It 
is  then  paid  into  court  and  at  that  time  the  government 
takes  possession  of  the  lands  in  question.  The  procedure 
in  the  federal  court  is  then  the  same  as  in  the  state 
court  as  to  the  time  of  appealing  from  the  order  of  the 
commlss loners.  In  the  case  of  U.  S,  v.  8,557,16  Acres 
of  Land  In  Pendleton  County,  W,  Va.  (d,  C.  W.  Va.  1935)  11  P. 
Supp,  311,  It  was  held  that  In  condemnation  proceedings  by 
the  United  States  federal  courts  must  follow  methods  required 
by  state  statute,  in  addition  to  local  law  for  condemnation 
of  property,  so  far  as  required  to  meet  needs  of  justice.  It 
was  also  held  in  U,  S.  v.  Crary  (D.  G.  Va.1932)  2 P.  Supp, 
070,  that  the  condemnee  claiming  damages  to  residue  of  his 
land  or  estate  has  the  burden  of  proving  what  the  residue  is 
and  the  injury  to  the  market  value  thereof. 

In  the  same  case  of  U.  S.  v.  Crary,  supra,  it  held  that 
against  the  federal  government,  state  statutes  authorizing 
award  for  damages  to  condemnees  "adjacent  property"  must  be 
deemed  limited  to  residue  of  tract,  Uiider  the  facts  in  your 
request  you  state  that  the  roads  adjoining  the  camp  area 
have  been  closed  by  reason  of  the  condemnation  of  the  real 
estate  for  the  use  as  a camp  and  fort.  The  government  in 
case  of  a condemnation  not  only  condemns  the  road3  actually 
owned  by  the  state,  but  also  condemns  the  easement  on 
property  held  by  counties  for  road  purposes.  We  do  not  know 
who  the  defendants  were  In  the  condemnation  of  the  area  now 
known  as  Camp  Crowder,  but  if  the  government  has  followed  its 
usual  procedure  and  has  filed  a condemnation  proceeding 
against  the  state  for  Its  roads,  the  adjoining  property  owner 
and  the  easement  owned  by  the  county  on  Its  roads, In  such  a 
case  the  county  could  set  up,  upon  a trial  of  the  case  from 
the  appeal  from  the  commissioner,  the  fact  that  the  adjacent 
roads  upon  which  the  county  holds  easements  have  been  Injured 
and  would  result  in  damages  to  McDonald  County.  This  matter 
must  be  tried  before  the  jury  In  the  federal  court  upon  the 
appeal  from  the  award  of  the  commissioner. 


CONCLUSION. 

It  is  therefore  the  conclusion  of  this  department  that 
the  government  by  the  closing  of  roads  upon  which  the  county 


Hon.  James  L.  Paul 


(5) 


December  1,  1941 


owns  an  easement  and  the  damage  to  the  adjacent  property 
owner  for  the  roads  which  have  been  damaged  is  a matter  to 
be  passed  upon  by  the  jury  in  the  federal  court  when  the 
trial  is  had  upon  the  appeal  from  the  award  of  the  commis- 
sioners^ 

It  is  further  the  opinion  of  t'  is  department  that  the 
county  roads  which  have  been  closed  are  considered  adjacent 
property  rights  of  the  county  to  that  of  the  roads  or  ease- 
ments on  the  property  which  has  been  condemned  directly  in 
the  camp  area. 


Respectfully  submitted. 


W.  J.  LURKE 

Assistant  Attorney-General 

APPROVED: 


Vane'c.  THURLO  ' “ 

(Acting)  Attorney-General 
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COUNTY  TREASURER  AND  Section  11106  applies  to  compensation  as 
EX  OFFICIO  COLLECTOR:  ex-officio  collector  and  section  13450 

does  not. 

March  29,  1941 


Honorable  L,  A.  Pickard 
Presiding  Judge 
Dunklin  County  Court 
Kennett,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter  of 
March  17,  1941,  in  which  you  ask  for  an  opinion  setting 
forth  the  fees  which  the  treasurer  and  ex  officio  collector 
of  Dunklin  County  Is  permitted  to  collect  and  retain  in 
this  office,  and  making  specific  inquiry  as  to  whether  the 
provisions  of  Section  13450,  R.  S,  Missouri,  1939,  would 
apply. 

Section  13993,  R,  S,  Missouri,  1939,  Article  XI, 
Chapter  101,  relating  to  the  compensation  of  the  treasurer 
and  ex  officio  collector  in  counties  under  township  or- 
ganization is  as  follows: 


”The  county  treasurer  In  counties  adopt- 
ing township  organization  shall  be  allowed 
a salary  of  not  less  than  $100,00,  per 
month  by  the  county  court  to  be  paid  as 
at  present  provided  by  law;  the  county 
.collector  for  collecting  and  paying  over 
the  same  shall  be  allowed  a commission  of 
two  per  cent  on  all  corporation  taxes,  back 
taxes,  licenses,  merchants’  tax  and  tax 
on  railroads,  and  two  per  cent  on  all  de- 
linquent taxes,  which  shall  be  taxed  as 
costs  against  such  delinquents  and  collected 
as  other  taxes:  Provided,  he  shall  receive 
nothing  for  paying  over  money  to  his  suc- 
cessor in  office,” 


Honorable  L.  A,  Pickard 


(2) 


March  29,  1941 


In  addition  to  this  section  there  are  numerous  other 
fees  which  a county  collector  Is  authorized  to  oharge  and 
collect  found  at  various  places  in  the  statutes.  Some  of 
these  are  oharges  that  are  not  frequently  made.  The  numbers 
of  these  sections  are  not  herein  set  out.  A fee  is  pre- 
scribed in  connection  with  the  collection  of  income  taxj 
for  issuing  auctioneer's  license;  for  taking  merchant's  bond 
and  statement;  for  notice  of  delinquent  personal  tax;  for 
collecting  delinquent  city  and  town  tax;  for  services  in  con- 
nection with  delinquent  stray  list;  for  services  in  connec- 
tion with  the  license  of  billiard  and  pool  tables;  for  issu- 
ing ferry  licenses  and  there  may  be  some  of  these  charges 
we  have  overlooked. 

Inasmuch  as  these  last  mentioned  items  are  in  different 
articles  and  chapters  of  the  statutes  from  the  article  and 
chapter  in  which  section  13993,  supra,  is  contained,  the  view 
might  be  advanced  that  these  last  mentioned  fees  would  not 
apply  to  the  office  of  treasurer  and  ex  officio  collector  in 
counties  under  township  organization.  However,  the  writer 
thinks  that  all  fees  which  are  authorized  to  be  charged  by 
collectors  should  be  charged  and  collected  by  the  treasurer 
and  ex  officio  collector  of  Amklin  Couhty,  unless  there  is 
some  specific  exemption  for  some  fee.  It  Is  well  settled  law 
that  In  considering  and  construing  statutes,  all  statutes  on 
the  same  subject  should  be  read  and  considered  together. 

These  are  all  Items  of  fees  of  collectors  as  are  the  items 
set  out  In  Section  13993,  supra. 

In  the  case  of  State  ex  rel.  Davidson, v.  Railway  Co. 

334  Mo,  127,  1,  c,  132,  the  court  said: 


"The  sections  relate  to  the  same 
subject,  and  although  In  different 
chapters,  should  be  considered'  to- 
gether In  construing  Section  12316. 
(In  the  matter  of  State  ex  rel.  Bank 
v«  Davis,  314  Mo,  373,  1,  c.  388,  284 
S.  W.  464)." 
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In  the  case  of  State  ex  rel,  Bank  v.  Davis,  314  Mo 
373,  1.  c.  387-388,  the  court  said* 


"Sections  1177  and  1180  should  be  con- 
strued together  and  a xnenalng  given  to 
each  which  will  not  destroy  the  other, 

If  this  can  be  done*  Notwithstanding 
what  was  said  In  State  ex  rel*  v.  Gantt, 
supra,  said  sections  of  the  statute  should 
be  held  In  pari  materia.  The  general  rule 
in  thus  laid  down  in  36  Cyc*  1147* 

"’Statutes  in  pari  materia  are  those  which 
relate  to  tlae  same  person  or  thing,  or  to 
the  same  class  of  persons  or  things.  In 
the  construction  of  a particular  statute, 
or  In  the  interpretation  of  any  of  Its 
provisions,  all  acts  relating  to  the  same 
subject,  or  having  the  same  general  pur- 
pose, should  be  read  In  conneption  with 
it,  as  together  constituting  one  law. 

The  endeavor  should  be  made,  by  tracing 
the  history  of  legislation  on  the  subject, 
to  ascertain  the  uhiform  and  consistent 
purpose  of  the  Legislature,  or  to  discover 
how  the  policy  of  the  Legislature  with 
reference  to  the  s ub ject-matter  ha*  been 
changed  or  modified  from  time  to  time. 

With  this  purpose  in  view  therefore  it  Is 
.proper  to  consider,  not  only  acts  passed 
at  the  same  session  of  the  Legislature, 
but  also  acts  passed  at  prior  and  subse- 
quent sessions,  and  even  t hose  which  have 
been  repealed.  So  far  as  reasonably 
possibly  the  statutes,  although  seemingly 
in  oonflict  with  each  other,  should  be 
harmonized,  and  force  and  effect  given  to 
each,  as  It  will  not  be  presumed  that  the 
Legislature,  in  the  enactment  of  a subse- 
quent statute,  intended  to  repeal  and 
earlier  one,  unless  it  has  done  so  In  ex- 
press terms*  nor  will  it  be  presumed  that 
the  Legislature  Intended  to  leave  on  the 
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statute  books  two  contradictory  enactments# 1 


•'This  is  the  rule  in  Missouri,  (Grimes 
v,  Reynolds,  184  Mo,  679,  1,  c,  688.)” 


Section  13450,  R,  S,  Missouri,  1939,  mentioned  in  your 
letter  is  as  follows* 


"The  fees  of  no  executive  or  ministerial 
officer  of  any  county,  exclusive  of  the 
salaries  actually  paid  to  his  necessary 
deputies,  shall  exoeed  the  sum  of  five 
thousand  dollafs  for  any  one  year.  The 
foregoing  clause  shall  not  apply  to  any 
county  or  city  not  within  a county  in  this 
state  now  containing  or  which  may  hereafter 
contain  one  hundred  thousand  inhabitants 
or  more.  After  the  first  daya  of  January, 

1891,  every  such  officer  shall  make  return 
quarterly  to  the  county  court  of  all  fees 
by  him  received,  and  of  the  salaries  by 
him  aotually  paid  to  his  deputies  or  as- 
sistants, stating  the  same  in  detail  and 
verifying  the*  same  by  his  affidavit;  and 
for  any  statement  or  omission  in  such  re- 
turn contrary  to  the  truth,  such  officer  shall 
be  liable  to  the  penalties  of  willful  and 
.corrupt  perjury," 


The  only  case  we  have  been  able  to  find  in  which  this 
section  is  called  in  controversy  is  the  oase  of  State  ex  rel. 
Saline  County  v.  Price,  296  Mo,  121,  in  which  the  constitution- 
ality of  the  act  was  upheld.  The  court  further  ruled  the 
amounts  paid  by  the  county  court  to  the  sheriff  for  boarding 
prisoners  were  not  fees,  and  that  fees  did  not  include  re- 
imbursement for  expense  incurred  in  the  discharge  of  official 
duties. 

This  section  is  general  in  its  application  and  wculd  apply 
to  the  treasurer  and  ex  officio  collector  of  Dunklin  County 
unless  there  is  some  special  law  which  would  remove  the  treasurer 
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and  ex  officio  collector  from  the  operation  of  this  section. 

In  the  case  of  Collins  v.  Twellman,  344  Mo,  330,  1.  o, 
334,  the  court  said* 


•’Appellant  concedes  that  when  one  of 
two  conflicting  statutes  must  prevail 
then  all  else  being  equal  a special 
statute  must  take  precedence  over  the 
general  law; also  that  all  else  being 
equal  later  statutes  take  precedence 
over  earlier  statutes,” 


In  Article  VIII  of  Chapter  74,  R.  S.  Missouri,  1939,  is 
found  Section  11106  fixing  the  compensation  of  the  collectors 
The  first  paragraph  of  which  section  is  as  follows* 


’’The  collector,  except  In  counties  where 
the  collector  Is  by  law  paid  a salary 
In  lieu  of  fees  and  other  cpmpensation, 
shall  receive  as  full  compensation  for 
his  services  in  collecting  the  revenue, 
except  back  taxes,  the  following  commis* 
sions  and  no  more*  # # #•  # * ” 


Then  follows  fourteen  paragraphs  classifying  counties  accord- 
ing to  the  amount  of  taxes  levied  for  the  purpose  of  fixing 
the  commission  of  collectors.  Paragraph  15  of  this  section  i 
as  follows  * 


’’For  the  purpose  of  enabling  the  state 
auditor  to  determine  the  compensation  of 
the  collector  to  be  paid  by  this  state. 

It  Is  hereby  made  the  duty  of  the  clerk 
of  any  county  court,  immediately  after 
such  annual  settlement  made  by  the  collec- 
tor, to  make  out  and  forward  a statement 
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to  the  state  auditor,  unddr  the  seal  of 
the  court,  showing  the  aggregate  of  all 
such  taxeB  and  licenses  levied  for  the 
year  for  which  such  settlement  was  made. 
Including  therein  local,  special  and 
school  and  all  other  taxes*  Provided, 
that  no  coll<ectoy  except  as  provided  in 
subdivision  fourteen  herein,  shall  be 
allowed  to  retain  commissions  and  fees 
in  any  one  year  in  excess  of  the  follow- 
ing amounts*  In  any  county  coming  within 
the  provisions  of  subdivisions  one  to 
seven,  Inclusive,  hereof  aot  more  than 
$>2,500.00;  in  any  county  coming  within  the 
provisions  of  subdivision  eight,  not  more 
than  $>3,000;  in  any  county  coming  within 
the  provisions  of  subdivision  nine,  not 
more  than  $3,500.00;  In  any  county  coming 
within  the  provisions  of  subdivision  ten, 
not  more  than  $4,000,00;  In  any  county 
coming  within  the  provisions  of  subdivision 
eleven,  not  more  than  $4,500,00;  in  any  county 
coming  within  the  provisions  of  subdivision 
twelve,  not  more  than  $5,000.00;  in  any 
county  coming  within  the  provisions  of 
subdivision  thirteen,  nor  more  than  $5,500,00; 
and  all  fees  and  commissions  coming  Into  the 
hands  of  any  collector  from  any  source  what- 
ever in  excess  of  the  amounts  herein  specified 
except  as  provided  in  subdivision  fourteen, 
■shall  be  paid  Into  the  city,  county  and  state 
treasuiieB  in  proportion  to  the  amount  re- 
ceived on  taxes  collected  for  each;  and  It 
shall  be  the  duty  of  each  collector,  once  in 
each  year,  to  file  in  the  county  court  in  each 
county  and  In  the  office  of  the  comptroller 
of  each  city  not  in  a county,  a statement, 
under  oath  of  the  amount  of  fees  and  commis- 
sions received  by  him  and  from  what  source, 
and  shall  Immediately  pay  over  the  excess  ac- 
cording to  the  order  of  county  court  or  comp- 
troller* Provided,  however,  that  this  section 
8HA1I  not  apply  to  any  oounty  adopting  town- 
ship organization,  so  far  as  conoerna  the  rate 
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of  per  cent  to  be  charged  for  collecting 
taxes i but  shall  apply  to  counties  under 
township  organization  so  far  as  to  limit 
the  total  amount  of  fees  and  commissions 
which  may  be  retained  annually  by  the  " 
county  treasurer  and  ex  officio  collector 
for  collecting  taxes  In  s uch  counties * 
Provided,  that  the  limitation  on  the  amount 
to  be  retained  as  herein  provided  shall 
apply  to  fees  and  commissions  on  current 
taxes,  but  shall  not  apply  to  commissions 
on  the  collection  of  back  and  delinquent 
taxes  and  dltoh  and  levee -taxes,  and  the 
compensation  of  the  county  collector  for 
the  collection  of  levee  taxes  and  ditch 
taxes,  collected  for  drainage  purposes, 
shall  be  one  per  cent  of  the  amount  col- 
lected," (Underscoring  ours). 


This  last  section  is  a special  section  applying  to 
collectors  only,  while  Section  13450,  R,.  S.  Missouri,  1939, 
mentioned  In  your  letter  is  general.  It  is  the  belief  of 
the  writer  that  Section  11106,  R,  S,  Missouri,  1939,  being 
a special  section  applying  ^only  to  collectors,  the  amount 
of  compensation  therein  limited  would  prevail  over  the  limit 
fixed  by  Section  13450,;  R.  S,  Missouri,  1939, 

k' 

! {'■ 

/ (Sf) 

,j  , »'  'f  ' Very  truly  yours, 

i,  ’I 

APPROVED* ' 

W.  0.  JACKSON 

Assistant  Attorney  General 

VANE  C.  THURLO 

(Acting)  Attorney  General 

C C Maryland  Casualty  Co, 

Pierce  Building,  Kansas  City,  Mo, 

Hon,  Harry  Barlow 
State  Auditor’s  Office 
Jefferson  City,  Missouri 
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COUNTY  TREASURERS : House  Bill  255  becomes  effective  October  10, 

E 1941,  but  operation  may  be  postponed  to 

some  treasurers. 


August  20,  1941 


Hon.  Everett  H.  Tittman 
Treasurer 
Clinton  County 
ilattsburg,  Missouri. 


Dear  Sir: 


Under  date  of  August  9,  1941,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


’’House  Bill  No.  255  passed  by  our 
last  General  Assembly  and  sighed  by 
the  Governor  yesterday  according  to 
the  press,  this  bill  setting  the  com- 
pensation by  statute  of  County  1'reas- 
urer’s  instead,  being  set  by  our 
various  County  Courts. 

"Here  in  the  past,  you  no  doubt  know 
that  our  compensation  is  set  by  the 
Court  as  a matter  of  record  when  we 
enter  office  for  our  term  and  in  my 
case,  this  being  a matter  of  record, 
this  compensation  is  paid  during  my 
term  which  is  four  years,  I have  al- 
ways thought,  that  you  could  not  in- 
crease or  decrease  the  compensation 
during  the  term  of  office,  however, 
what  we  wish  to  know,  does  this  hill 
become  effective  during  our  present 
term  of  office,  thanking  you  for  this 
information,” 


* 
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Section  36,  Article  IV  of  the  Constitution  of  Missouri 
directs  when  all  laws  passed  by  the  General  Assembly  shall 
become  effective.  This  section  of  the  Constitution  is  as 
follows* 


"No  law  passed  by  the  General  Assem- 
bly, except  the  general  appropriation 
act,  shall  take  effect  or  go  Into  force 
until  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  it  was 
enacted,  unless  in  case  of  an  emergency 
(which  emergency  must  be  expressed  In 
the  preamble  or  In  the  body  of  the  act). 
The  General  Assembly  shall,  by  a vote 
of  two-thirds  of  all  the  members  elected 
to  each  hduse,  otherwise  direct;  said 
vote  to  be  taken  by  yeas  and  nays,  and 
entered  upon  the  journal.” 


House  Bill  No.  255,  enacted  by  the  Sixty- first  General 
Assembly,  has  no  emergency  clause,  nor  is  its  effective  date 
deferred  by  Its  terms,  and  it  would  therefore  become  effective 
ninety  days  after  the  adjournment  of  the  Sixty-first  General 
Assembly, 

Recently  an  opinion  was  prepared  by  this  office  and 
furnished  to  Dwight  E.  Brown,  Secretary  of  State,  as  to  the 
effective  date  of  the  laws  enacted  by  the  Sixty-first  General 
Assembly,  a copy  of  which  opinion  is  herewith  enclosed.  By 
that  opinion  all  laws  not  containing  an  emergency  clause,  en- 
acted by  the  Sixty-first  General  Assembly,  become  effective 
on  the  10th  day  of  October,  1941, 

While  House  Bill  No.  255,  enacted  by  the  Sixty-first 
General  Assembly,  will  become  a part  of  the  law  of  the  State  of 
Missouri  on  the  10th  day  of  October,  1941,  as  held  In  the 
opinion  of  this  department  to  the  Secretary  of  State,  It  Is 
necessary  to  consider  whether  or  not  it  will  become  operative 
on  that  date  for  the  purpose  of  paying  the  compensation  of  all 
county  treasurers  Included  within  its  terms.  A law  may  be  in 
existence  but  be  Inoperative  until  a future  date,  as  was  held 
in  State  ex  rel.  v,  DIrckx,  211  Mo.  568,  at  1,  c,  578,  as 
follows : 
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”*  * # That  a statute  or  constitu- 
tional provision  may  have  a poten- 
tial existence,  but  which  will  not 
go  into  actual  operation  until  a 
future  time,  is  familiar  law.  (State 
ex  rel*  v,  Wilcox,  45  Mo*  1*  c*  464} 
State  ex  rel.  v.  fond,  93  Mo*  1.  c* 

625}  Ex  pa.i  t e Snyder,  64  Mo.  1.  c.  61.) 


And  again  in  the  case  of  State  ex  rel.  Otto  v.  Kansas 
City,  276  S.  W.  389,  at  1.  c.  395s 


MIt  is  familiar  law  that  a statute 
or  a constitutional  provision  may 
have  a potential  existence,  though  it 
will  not  go  into  operation  until  a 
future  time.  State  ex  rel.  v.  Dirckx, 

211  Mo,  568,  loc,  cit.  578,  111  S.  f. 
lj  iolndexter  v.  Eettis  County,  295 
Mo.  629,  246  S.  W.  28,  loc.  cit.  40} 

State  ex  rel,  Brunjes  v,  Bockelman  (Mo, 
Sup.)  240 IS.  W.  209,  loc.  cit.  211. 

Where  not  prohibited  by  the  Cons titution, 
the  Legislature  may  direct  that  different 
parts  of  the  same  statute  shall  go  into 
effect  at  different  times,  and,  even  un- 
der constitutional  provisions  requiring 
all  parts  of  a statute  to  take  effect  at 
the  same  time,  it  is  sufficient  that  the 
statute  becomes  effective  as  an  entirety 
at  one  time,  notwithstanding  that,  as  to 
some  persons  or  matters  affected  by  it, 
the  statute  kecomes  operative  at  different 
times.  36  Cye.  1201,  The  time  a particu- 
lar statute  shall  take  effect  may  be  fixed 
by  another  statute  passed  at  the  same 
session,  Honeycutt  v,  Co,,  40  Mo.  App. 
674,  cited  with  approval  in  State  ex  rel. 
Brunjex  v.  Bockelman,  supra.” 
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In  your  letter  you  state  you  are  under  the  Impression 
the  compensation  of  an  officer  could  not  be  increased  or 
decreased  during  his  term  of  office.  This  Is  an  erroneous 
impression.  There  Is  no  statutory  or  constitutional  pro- 
hibition against  decreasing  the  compensation  of  a state 
pr  county  officer  during  his  term  of  office,  but  there  is 
a constitutional  prohibition  against  Increasing  the  compen- 
sation of  any  officer  during  his  term  of  office.  That  is 
the  reason  we  must  consider  whether  or  not  House  Bill  No,  255, 
enacted  by  the  Sixty-first  General  Assembly,  becomes  opera- 
tive on  all  county  treasurers  Included  within  Its  terms  at 
the  time  it  becomes  effective.  The  constitutional  prohibition 
against  increasing  the  compensation  of  an  officer  during  his 
term  of  office  Is  contained  in  Section  8,  Article  XIV,  of  the 
Constitution,  and  is  as  follows: 


”The  compensation  or  fees  of  no 
State,  county  or  municipal  officer 
shall  be  increased  during  his  term 
of  office;  nor  shall  the  term  of 
any  office  be  extended  for  a longer 
period  than  that  for  which  such 
officer  was  elected  or  appointed,” 


In  connection  with  the  foregoing  remarks  concerning  the 
increasing  of  the  compensation  of  an  officer  during  his  term, 
your  attention  is  called  to  the  case  of  Givens  v,  Daviess  County, 
107  Mo,  603,  This  was  a case  involving  the  compensation  of  a 
county  treasurer  and  the  following  quotation  is  taken  from 
page  608: 


"A  public  officer  is  not  entitled  to 
compensation  by  virtue  of  a contract, 
express  or  implied.  The  right  to  com- 
pensation exists,  when  It  exists  at  all, 
as  a creation  of  law,  and  as  an  incident 
to  the  office.  Gammon  v.  LaPayette  Co,, 

76  Mo.  675}  Koontz  v.  Franklin  Co,,  76  Pa. 
St.  154}  Fitzsimmons  v,  Brooklyn,  102  N. 

Y,  536;  Walker  v.  Cook,  129  Mass.  579} 
Knappen  v.  Supervisors,  46  Mich.  22}  City 
Council  v.  Sweeney,  44  Ga.  465.  In  the 
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absence  of  constitutional  restrictions 
the  compensation  or  salary  of  a public 
officer  may  be  increased  or  diminished 
during  his  term  of  office,  the  manner 
of  his  payment  may  be  eh&nged,  or  his 
duties  enlarged  without  the  impairment 
of  any  vested  right.  State  ex  rel.  v. 
Smith,  87  Mo.  158}  City  of  Hoboken  v. 
Gear,  27  N.  J.  L.  278;  United  States  v. 
Pisher,  109  U.  S,  143.” 


Further,  in  deciding  the  case  of  Givens  v«  Daviess 
County,  supra,  the  Supreme  Court  applied  Section  8,  Article 
XIV  of  the  Missouri  Constitution  and,  in  so  doing,  used 
the  following  language,  at  1.  c.  610* 


"We  do  not  think  the  order  had  the 
effect  of  accomplishing  a change  in  the 
salary  for  services  subsequent  to  its 
date  for  the  reason  that  the  terms  used, 

*In  full  of  all  demands  as  such  treasurer,* 
does  not  express  such  an  intention.  Those 
terms  imply  rather  that  this  payment  was 
in  full  of  salary  to  that  date,  but  as 
such  a construction  would  Increase  the 
salary,  which  could  not  be  done  under  the 
constitution,  (art*  14,  sec.  8,)  we  must 
infer  that  it  was  only  intended  to  cover 
the  salary  for  two  years,  leaving  the 
additional  period  for  future  adjustment, 

"Again,  we  do  not  think  the  existing  salary 
could  have  been  detached  from  the  office 
without  notice  to  the  officer*  While  the 
court  had  the  right  to  decrease  the  com- 
pensation plaintiff  had  the  right,  which 
appears  to  have  been  his  only  remedy,  to 
resign  the  office  if  dissatisfied  with  the 
change." 
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Hon.  Everett  H,  Pittman 


CONCLUSION . 


The  conclusion  is  reached  that  House  Bill  no.  255, 
enacted  by  the  Sixty-first  General  Assembly,  will  become 
effective  and  a part  of  the  law  the  State  of  Missouri 
on  the  10th  day  of  October,  1941,  and  fixes  the  salaries 
of  county  treasurers  included  within  Its  terms.,  except  if, 
by  its  terms.  It  provides  for  an  Increased  compensation 
for  any  county  treasurer.  It  can  not  become  operative  as 
to  such  Increase  by  reason  of  Section  8,  Article  XIV  of 
the  Constitution,  until  the  commencement  of  the  next  term. 
If,  by  Its  terms,  it  reduces  the  compensation  of  any  county 
treasurer  such  reduction  becomes  operative  on  the  effective 
date  of  the  law. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED; 


Vane  c.  trurlo 

(Acting)  Attorney-General 
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OFFICERS:  Probate  Judge  may  be  a notary  public  at  the 

same  time  as  the  duties  are  not  incompatible. 


October  15,  1941 


Honorable  Jos.  V,  Pitta 
Judge  and  ex-officio  ^lerk 
Douglas  County 
Ava,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  September  22nd,  1941,  which  1b  as  follows: 


"Since  1902  - Oct.  I have  held  a 
Notary  Public’s  Commission  - Renew- 
ing continuously  down  through  the 
years. 

"On  July  18th.  Our  Honorable  Governor 
honored  me  with  the  Appointment  to 
Office  of  Probate  Judge  for  Douglas 
Co.  Mo. 

"Question:  Is  there  any  conflict 
between  the  appointments? 

"Should  I surrender  the  Commission 
as  N.P.? 

"I  have  known  our  Prosecuting  Attys. 
to  hold  a N.P,  Commission  but  they 
might  have  been  out  of  line. 

"If  In  your  opinion  I should  surrender 
my  N.P.  Commission,  O.K.  I desire  to 
tract  the  Laws  In  all  respects." 


In  a careful  research  we  fall  to  find  any  statute  or 
any  section  under  the  Constitution,  which  prohibits  a person 
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from  holding  the  office  of  probate  judge  at  the  same  time 
that  he  holds  a commission  as  a notary  public.  It  has  been 
repeatedly  held  that  the  State  Constitution  is  not  a grant 
but  a limitation  on  legislative  power,  so  the  Legislature 
may  enact  any  law  not  expressly  or  impliedly  prohibited  by 
the  Federal  or  State  Constitution.  It  was  so  held  In  the 
case  of  State  ex  rel.  Gaines  vs,  Canada,  113  S.  W.  (2d)  783, 
342  Mo,  121.  And,  since  the  holding  by  a probate  judge  of 
a notary  commission  is  not  prohibited  either  by  the  Consti- 
tution or  statutes  the  same  rule  applies  as  applies  in  the 
common  law.  The  Constitution  does  prohibit  a state  officer 
holding  an  office  under  the  United  States,  as  it  appears  In 
Section  4,  Article  XIV  of  the  Constitution  of  Missouri,  The 
Constitution  of  Missouri  also  prohibits,  in  counties  or  cities 
having  more  than  200,000  inhabitants,  the  holding,  by  anyone, 
of  a state  office  and  an  office  in  any  county,  city  or  other 
municipality.  This  is  set  out  in  Section  18,  Article  IX  of 
the  Constitution  of  Missouri,  which  also  specifics!  ly  pro- 
vides that  the  section  shall  not  apply  to  notaries  public. 

This  section  is  not  applicable  to  Douglas  County. 

After  a careful  research  we  further  do  not  find  any 
statute  preventing  a probate  judge  from  holding  a notary 
public  commission.  Since  there  Is  no  constitutional  or 
statutory  prohibition  under  the  Constitution  or  the  statutes 
preventing  a person  frbm  holding  the  office  of  probate  judge 
and  at  the  same  time  holding  a notary  public  commission,  we 
must  refer  to  the  common  law.  In  the  case  of  State  ex  rel. 
Walker,  Attorney-General  vs.  Bus,  135  Mo.  325,  which  was 
passed  upon  by  the  Supreme  Court  of  this  State  June  30,  1896, 
and  which  has  not  been  overruled  In  any  manner.  It  was  held 
that  under  the  common  law  the  question  as  to  whether  or  not 
a person  could  hold  two  county  offices,  or  a State  office  and 
a county  office,  should  depend  upon  whether  or  not  the  two 
offices  were  Incompatible.  This  case  held  that  a deputy 
sheriff  of  the  City  of  St.  Louis  could  also  hold  the  position 
of  School  Director  of  the  City  of  St.  Louis.  In  that  case, 
at  page  338,  In  setting  out  the  rule  of  law  as  to  whether  or 
not  any  two  positions  are  incompatible,  the  court  stated  as 
follows : 


•'V.  The  remaining  inquiry  is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  director 
are  so  inconsistent  and  Incompatible 
as  to  render  it  Improper  that  respond- 
ent should  hold  both  at  the  same  time.- 
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At  common  law  the  only  limit  to 
the  number  of  offices  one  person 
might  hold  was  that  they  shpuld 
be  compatible  and  consistent.  The 
incompatibility  does  not  consist 
in  a physical  inability  of  one 
person  to  discharge  the  duties  of 
the  two  offices,  but  there  must  be 
some  inconsistency  in  the  functions 
of  the  twoj  some  conflict  in  the 
duties  required  of  the  officers,  as 
where  one  has  some  supervision  of 
the  other.  Is  required  to  deal  with, 
control,  or  assist  him. 

"It  was  said  by  Judge  Polger  in 
People  ex  rel.  v,  Green,  58  N.  Y. 
loc,  elt,  3b'4:  * Where  one  office  is 
not  subordinate  to  the  other,  nor 
the  relations  of  the  one  to  the  other 
such  as  are  Inconsistent  and  repugnant, 
there  Is  not  that  Incompatibility  from 
which  the  law  declares  that  the  accept- 
ance of  the  one  Is  the  vacation  of  the 
other*  The  force  of  the  word,  in  its 
application  to  this  matter  Is,  that 
from  the  nature  and  relations  to  each 
other,  of  the  two  places,  they  ought 
not  to  be  held  by  the  same  person,  from 
the  contrariety  and  antagonism  which 
would  result  In  the  attempt  by  one 
person  to  faithfully  and  Impartially 
discharge  the  duties  of  one,  toward 
the  Incumbent  of  the  other,  ^hus,  a 
man  may  not  be  landlord  and  tenant  of 
the  same  premises.  He  may  be  landlord 
of  one  farm  and  tenant  of  another, 
though  he  may  not  at  the  same  hour  be 
able  to  do  the  duty  of  each  relation. 
The  offices  must  subordinate,  one  the 
other,  and  they  must,  per  se,  have  the 
right  to  interfere,  one  with  the  other, 
before  they  are  Incompatible  at  common 
law. 1 " 
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The  case  of  State  ex  rel,.  Walker,  Attorney-General 
vs.  Bus,  supra,  was  followed  in  the  case  of  State  ex  rel, 
Langford  vs,  Kansas  City,  261  S,  W.  115,  and  in  that  case 
the  court  held  that  the  office  of  deputy  sheriff  was  not 
incompatible  with  the  office  of  City  Clerk.  In  paragraph 
one  of  the  opinion  the  court  said: 


”11.  The  only  point  raised  by 
appellants  in  this  case,  which 
was  not  decided  adversely  to  appell- 
ants’ contention  in  the  Prior  Case, 
is  the  contention  that  relator’s 
appointment  and  acceptance  of  the 
office  of  deputy  sheriff  on  January 
1,  1921,  and  his  discharge  of  the 
duties  of  that  office  up  to  the  time 
of  trial,  was  incompatible  with  the 
office  of  clerk  of  the  board  of 
public  works.  The  evidence  showed 
that  the  duties  of  relator  as  such 
clerk  were  clerical,  and  thp  law 
fixes  his  duties  as  deputy  sheriff 
as  being  to  attend  to  all  the  duties 
of  a sheriff.  In  support  of  appell- 
ants’ contention  that  such  positions 
were  incompatible,  the  following  cases 
are  cited:  . State  ex  rel,  v.  Walbridge, 
153  Mo.  194,  54  S.  W.  447?  State  ex 
rel*  v.  Draper,  45  Mo,  355;  State  ex 
rel,  v*  Lusk,  48  Mo,  242.  And  respond- 
ents cite  as  holding  that  such  offices 
are  not  incompatible  with  each  other. 
State  ex  rel.  Bus,  135  Mo.  325,  36  S. 

W.  636,  33  L.  R»  A,  616  (court  en  banc) 
and  Gracey  v.  St.  Louis,  213  Mo.  395, 
111  S.  W.  1159.'' 


In  that  case  the  court,  at  page  116,  further  said: 


”In  State  ex  rel.  v.  Bus,  135  Mo.  325, 

36  S,  W.  636,  33  L.  R.  A.  616,  before 
the  court,  en  banc,  the  question  was 
most  elaborately  considered.  MacFarlane, 
J.,  rendered  the  opinion,  and  It  was  held 
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that  the  office  of  deputy  sheriff 
and  school  director  were  neither 
incompatible  at  common  law  nor 
prohibited  by  the  Constitution, 
and  that  the  test  was,  not  the 
physical  inability  of  one  person 
to  discharge  the  duties  of  both 
offices  at  the  same  time,  but 
some  conflict  in  the  duties  re- 
quired of  the  officers.  The  court 
said,  at  page  338  of  135  Mo.  (36 
3,  W.  639): 

” ’The  remaining  inquiry  is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  director 
are  so  inconsistent  and  Incompatible 
as  to  render  it  improper  that  respond- 
ent should  hold  both  at  the  same  time. 
At  common  law  the  only  limit  to  the 
number  of  offices  one  person  might 
hold  was  that  they  should  be  compat- 
ible and  consistent.  The  incompatibil- 
ity does  not  consist  in  a physical  in- 
ability of  one  person  to  discharge  the 
duties  of  the  two  offices,  but  there 
must  be  some  inconsistency  in  the 
functions  of  the  two— some  conflict  in 
the  duties  required  of  the  officers, 
as  where  one  lias  some  supervision  of 
the  other,  is  required  to  deal  with, 
control,  or  assist  him.” 


Also,  in  the  case  of  State  ex  rel.  vs.  Lusk,  48  Mo* 

242,  the  Supreme  Court  of  this  State  held  that  the  office  of 
clerk  of  the  circuit  court  was  not  incompatible  with  that  of 
the  clerk  of  the  county  court.  This  case  was  one  originating 
in  the  Circuit  Court  of  Cole  County,  Missouri* 

Since  the  matter  set  out  in  your  request  must  be  con- 
sidered according  to  the  common  law,  which  results  in  the 
fact  that  the  ruling  must  be  made  in  accordance  with  the 
facts  in  each  separate  case,  the  question  is  whether  or  not 
the  duties  of  a probate  judge  are  incompatible  with  the  duties  of 
a notary  public.  We  are  holding  that  the  duties  of  the  probate 
judge  and  that  of  a notary  public  are  not  antagonistic  and  in 
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no  way  are  their  duties  inconsistent. 


CONCLUSION 

In  view  of  the  above  authorities • it  is  the  opinion 
of  this  department  that  since  the  duties  of  a probate  Judge 
and  the  duties  of  a notary  public  are  not  incompatible  and 
are  not  inconsistent,  a person  can  hold  the  office  of  pro- 
bate Judge  and  that  of  a notary  public  at  the  same  time. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney-General 


Ai PROVED 8 


11  C.  THURLO 

(Acting)  Attorney-General 
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HIGHWAY  ENGINEERS  - County  Highway  Engineers  not 

entitled  to  mileage  in  counties 
of  twenty  thousand  to  fifty 
thousand. 


January  30,  1941 


Hon.  W*  Oliver  Rasch 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir  t 


We  are  in  receipt  of  your  request  for  an 
opinion,  under  date  of  January  2,  1941,  as  follows  i 


/ 


/ 


/ 


"By  virtue  of  Laws  1939,  page  674, 
the  County  Surveyor  becomes  the  High- 
way Engineer  of  this  county,  and  his 
salary  as  highway  engineer  shall  be 
hot  less  than  twelve  hundred  dollars 
per  annum,  nor  more  than  two  thousand 
dollars  per  annum  as  shall  be  de- 
termined by  the  County  Court, 

"Is  the  highway  engineer  entitled  to 
receive  expenses,  such  as  mileage,  in 
addition  to  the  salary  determined  by 
the  County  Court?" 


Section  3011  as  found  in  Laws  of  1939,  P, 
674,  is  in  part  as  follows: 
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"The  county  court  of  the  several 
comities  in  this  state  may,  in  their 
discretion,  appoint  the  county  sur- 
veyor of  their  respective  counties 
to  the  office  of  county  highway  engi- 
neer, provided  he  he  thoroughly 
qualified  and  competent,  as  required 
by  this  article j and  when  so  ap- 
pointed, he  shall  receive  the  compen- 
sation fixed  by  the  county  court,  as 
provided  in  section  8008,  in  lieu  of 
all  fees,  except  such  fees  as  are 
allowed  by  law  for  his  services  as 
county  surveyor:  * * * 

Provided,  further,  after  January  1, 
1941,  that  in  all  counties  in  the 
state  which  contain,  or  which  may 
hereafter  contain  not  less  than 
twenty  thousand  inhabitants  or  more 
than  fifty  thousand  inhabitants  the 
county  surveyor  shall  be  ex-officio 
oounty  highway  engineer,  and  his 
salary  as  county  highway  engineer 
shall  not  be  less  than  twelve  hun- 
dred dollars  per  annum,  nor  more 
than  two  thousand  dollars  per  annum 
as  shall  be  determined  by  the  Oounty 
Court." 


An  examination  of  Article  8,  Chapter  42,  R, 

S,  Missouri,  1929,  as  amended  by  Section  8011,  passed 
by  the  Sixtieth  General  Assembly,  which  article  per- 
tains to  the  office  of  county  highway  engineer,  fails 
to  disclose  any  statute  or  provision  authorizing  the 
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payment  of  mileage  to  a county  engineer  lawfully  en- 
gaged in  the  discharge  of  his  duties. 

The  courts  of  this  State  have  consistently 
required  an  officer  seeking  compensation  from  the 
public  treasury  to  point  out  the  authority  for  the 
payment  of  such  compensation.  This  rule  may  be 
illustrated  by  the  two  following  cases:  In  King 
v.  Rlverland  Levee  List.,  279  S.  W.  195,  we  find 
the  rule  set  out  as  follows:  (1.  c.  196) 


MIt  Is  no  longer  open  to  question  but 
that  compensation  to  a public  officer 
is  a matter  of  statute  and  not  of  con- 
tract, and  tliat  compensation  exists, 
if  it  exists  at  all,  solely  as  the 
creation  of  the  law  and  then  Is  Inci- 
dental to  the  office.  State  fex  rel. 
Evans  v*  Gordon,  245  Mo.  12  loc.  cit. 
27,  149  5.  W.  638  J Sanderson  v.  Pike 
County,  195  Mo.  598,  93  S.  W.  942, 
State  ex  rel.  Troll  v.  Brown,  146  Mo. 
401,  47  S,  W.,,  504.  Furthermore,  our 
Supreme  Court  has  cited  with  approval 
the  statement  of  the  general  rule  to 
be  found  in  State  ex  rel.  Wedeking  v, 
McCracken,  60  Mo.  App,>  loc.  cit.  656, 
to  the  effect  that  the  rendition  of 
services  by  a public  officer  is  to  be 
deemed  gratuitous  unless  a compensa^ 
tion  therefor  is  provided  by  statute, 
and  that  if  by  statute  compensation 
is  provided  for  in  a particular  mode 
or  manner,  then  the  officer  is  con- 
fined to  that  manner  and  is  entitled 
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to  no  other  or  further  compensation, 
or  to  any  different  mode  of  securing 
the  same.  State  ex  rel,  Evans  v, 
Oordon,  supra," 


More  recently  the  Supreme  Court  has  affirmed  the 
above  principle  in  Nodaway  County  v.  Kidder,  129  S 
W.  (2d)  857,  344  Mo,  795,  1.  c,  801,  where  it  is 
stated  as  follows; 


"The  compensation  of  a judge  of  the 
county  court,  in  a county  having  less 
than  75,000  inhabitants  is  fixed  at 
per  day  for  each  day  necessarily 
engaged  in  holding  court,  plus  five 
cents  per  mile  for  each  mile  neces- 
sarily traveled  in  going  to  and  re- 
turning from  the  place  of  holding 
county  court,  and  such  mileage  shall 
be  charged  only  once  for  each  regular 
term,  (Sec,  2092,  R,  S,  1929  (Mo,  Stat, 
Ann,,  sec.  2092,  p,  2664),  &a  amended 
Laws  of  Mo,  1931,  pp.  190-191,)  In 
addition  a judge  of  the  county  court 
is  allowed  fc5  per  day  for  each  day  he 
sits  as  a member  of  the  board  of  equali- 
zation and  board  of  appeals,  (Sec, 

9818,  R,  S.  1929(Mo.  Stat,  Ann.,  sec. 
9818,  p.  7915).) 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is 
deemed  to  be  gratuitous,  unless  a compen- 
sation therefor  is  provided  by  statute. 

If  the  statute  provides  compensation  in 
a particular  mode  or  manner,  then  the 
officer  is  confined  to  that  manner  and 
is  entitled  to  no  other  or  further  com- 
pensation or  to  any  different  mode  of 
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securing  same,  Such  statutes,  too 
must  he  strictly  construed  as  against 
the  officer,  (State  ex  rel,  Evans  v. 
Gordon,  245  Mo.  12,  28,  149  S,  W.  638 J 
King  v.  Kiverland  Levee  Diet.,  218  Mo. 
App.  490,  493,  279  3.  M . 195,  196 } 

State  ex  rel  Vi/edeking  v,  McCracken, 

60  Mo.  App.  650,  656.) 

”lt  is  well  established  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorizing  such  pay- 
ment. (State  ex  rel.  Buder  v.  Eackmann, 
305  Mo,  342,  265  3,  W.  532,  534  j State 
ex  rel.  Linn  County  v.  Adams,  172  Mo. 

1,  7,  72  S.  W.  655j  Williams  v.  Chariton 
County,  85  Mo.  645. )n 


CONCLUSION. 


In  view  of  the  foregoing,  it  is  the  conclusion 
of  this  Department  that  a county  surveyor  becoming 
the  ex-officio  county  highway  engineer  by  virtue  of 
Section  8011,  as  amended  in  Laws  of  1939,  P,  674,  in 
counties  of  not  less  than  twenty  thousand  nor  more 
than  fifty  thousand  inhabitants  is  not  entitled  to 
any  fees  for  mileage  incurred  in  discharging  his 
duties  as  such  county  highway  engineer. 


AP  ROVED s 


Respectfully  submitted. 


COVELL  R.  HEWITT 

(Acting)  Attorney  General  ROBERT  L.  HYDER 

Assistant  attorney  General 
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GARNISHMENT  - Notice  to  a judgment  debtor 

after  general  execution  is 
not  a prerequisite  before 
issuing  a writ  of  summons  to 
a garnishee. 


February  15,  1941 


Hon,  W.  Oliver  Rasch 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows : 


"The  Sheriff  of  my  County  has  called  upon 
me  for  an  opinion  on  a question  which  1 
have  been  unable  to  decide  after  a rather 
thorough  investigation  of  the  Statute  and 
Authority  and,  therefore,  request  an  opinion 
from  you  on  thd  matter, 

"The  Sheriff  has  a large  number  of  execu- 
tions to  serve  wherein  the  defendants  are 
working  for  the  Pittsburgh  Plate  Glass 
Company  of  this  County,  Heretofore  it  has 
been  the  custom  of  the  Sheriff  to  merely 
serve  summons  to  garnishee  upon  the  Company 
but  he  did  not  serve  the  defendant  personally. 
The  question  is,  is  the  Sheriff  required  to 
serve  the  defendant  personally  with  the  exe- 
cution before  he  serves  summons  to  garnishee 
on  the  Glass  Company? 


Hon 
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'‘This  also  gives  rise  to  another  questions 
If  the  Sheriff  Is  required  to  serve  the 
defendant  with  the  execution,  would  ser- 
vice be  good  upon  a member  of  his  family, 
over  the  age  of  fifteen  years,  at  his 
usual  place  of  abode? 

' ! 

"I  rather  doubtj  whether  the  Sheriff  is 
required  to  sertve  the  defendant  with  an 
execution  in  wfctich  case  he  has  been  di- 
rected to  garnish  the  defendant’s  wages 
but  as  this  question  Is  going  to  be  of 
some  concern  to  the  Sheriff,  I want  to  be 
sure  about  the  matter# 

"if  you  can  get  an  opinion  to  me  in  the 
next  week,  I shall  appreciate  it,  as  the 
Sheriff  has  about  one  hundred  executions 
in  his  possession  now  waiting  -to  he  served 
and  it  is  going  to  be  nearly  an  Impossible 
task  for  him  to  obtain  service  on  some  of 
the  defendants  as  they  apparently  try  to 
avoid  service." 


And  your  supplemental  request  under  date  of  January  30 
1941,  which  reads  In  part  as  follows: 


"The  judgments  on  which  the  executions  are 
issued  and  garnishment  writ  served  are 
judgments  that  v/ere  rendered  in  the  first 
instance  in  the  Circuit  Court,  or  judgments 
that  were  rendered  by  Justices  of  the  Peace, 
and  transcripts  thereof  filed  inr the  Office 
of  the  Circuit  Clerk.  However,  all  of  the 
executions  are  issued  by  the  Circuit  Clerk 
and  all  of  the  judgments  are  rendered,  not 
only  in  this  State  but  in  Jefferson  County, 
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In  all  eases  In  which  the  Sheriff  is 
interested,  the  judgments  have  first 
been  obtained  and  the  garnishment  pro- 
ceeding followed.” 


In  the  case  of  Ritter  v.  Boston  Ins.  Co.,  28  Mo. 
App.  140,  1.  c,  147,  the  Court  had  this  to  aayi 


’Garnishment  is  one  of  the 
modes  pointed  out  by  the  statute  by 
which  the  writ  (of  execution)  Is  exe- 
cuted, and  it  Is  not  a new  suit,  but 
an  incident,  or  an  auxiliary,  of  the 
Judgment,  and  a means  of  obtaining 
satisfaction  of  the  same  bj  reaching 
the  defendant's  credits , ” 


In  the  case  of  Chapman  v,  Yancey,  173  Mo.  App.  132, 
l.c.  145,  the  Court  had  this  to  say* 


” k Under  the  statute,  garnishment 

attempts  to  reach  funds  or  property  of 
judgment  debtor,  alleged  to  be  in  the 
handB  of  the  garnishee.  The  subject-mat- 
ter is  that  fund  and  its  ownership.  Be- 
yond or  outside  of  the  determination  of  the 
right  to  that  fund,  the  court,  in  that 
proceeding,  has  no  jurisdiction  whatever. 
(Connor  v.  Pope,  18  Mo.  App.  86.)  It  has 
no  right  to  go  Into  any  determination  of 
the  rights  of  the  parties  to  anything  out- 
side of  their  respective  rights  to  that 
fund;  cannot  adjust  matters  between  them 
beyond  the  ownership  of  that  fund,  Vihen 
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it  lias  determined  to  whom  the  fund 
in  the  hands  of  the  garnishee  belongs 
and  has  made  an  order  carrying ' that 
determination  into  effeet,  its  juris- 
diotion  is  at  an  end,  save  to  enforce 
the  order • " I 


In  the  case  of  State  v.  Harris,  69  S.  W.  (2d)  307 
1.  c.  310,  the  Court  made  the  following  comment t 


“Garnishment  proceeding,  under  our 
statutes,  is  strictly  legal,  and  is  but 
an  incidental  remedy  to  judgment,  and  is 
but  a means  of  obtaining  satisfaction  of 
a Judgment  by  reaching  credits  due  to  a 
losing  defendant  in  the  main  suit.  Tins- 
ley et  al  v.  Savage,  50  Mo.  141;  Sheedy 
v.  Second  National  Bank,  62  Mo.  17,  21 
Am.  Rep.  407 ; Norman  v.  Pennsylvania 
Fire  Ins.  Co.,  237  Mo.  576,  141  S.  W. 

618. 

"The  right  to  judgment  against  a gar- 
nishee depends  upon  it  being  made  to 
appear  that  the  garnishee  owes  the 
princlpel  debtor,  and  the  creditor 
can  claim  no  right  where  the  det-tor 
himself  could  not  maintal  n an  action 
against  the  garnishee,-  People’s  Sav- 
ings Bank  y.  Hoppe,  132  Mo,  App.  449, 

111  S.  W.  1190;  Fenton  v.  Block,  10 
Mo,  App.  536, 

"The  issues  between  garnishee  and  plain- 
tiff are  tried  as  are  ordinary  issues 
between  a plaintiff  and  defendant.  Sec- 
tion 2529,  R.  3.  1929  (Mo.  St.  Ann,  sec. 
2529,  p.  2537),  " 


Hon 
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In  28  C.  J,  236,  par*  326,  the  Court  has  this  to 

say* 


"*  # * In  the  absence  of  a statutory 

requirement,  notice  of  ancillary  garni ali- 
ment proceedings  need  not  be  served  on 
defendant,  * a jb  ,B 


And,  in  Shinn  ton  Attachment  and  Garni shme 
999,  we  find  she  following* 


it. 


Vol*  2,  P, 


* Where,  however,  a garnish- 
ment process  is  issued  upon  a judgment, 
i«  «*,  in  aid  of  an  execution,  it  Is 
not  generally  necessary  that  notice 
of  the  garni  aliment  be  given  tp  the 
judgment-debtor « tt 


In  reading  Article  5,  of  Chapter  8 R*  S*  Mo»,  1939, 
we  do  not  find  any  specific  section  which  requires  that 
the  judgment  debtor  shall  be  given  notice  where  a writ 
of  garnishment  Is  issued*  However,  it  will  be  observed 
from  reading  the  cases,  supra,  that  in  Missouri  the  rul- 
ing is  that  a garnishment  proceedings  is  but  an  incidental 
remedy  to  .judgment  and  Is  but  a means  of  obtaining  satis- 
faction of  a judgment  by  reaching  the  credits  due  to  a 
losing  defendant  In  the  main  suit*  In  other  words,  it  is 
a continuation  of  the  original  suit  and  there  being  no 
express  statute  requiring  that  notice  be  given,  then  it  . 
is  our  opinion  that  a notice  is  not  required,  as  was  said 
by  Shinn  in  his  works  oh  e tfcachfcent  and  garnishment  in 
Vol*  2 at  P*  999*  The  purpose  of  a notice  Is  to  inform 
the  judgment  debtor  of  his  rights  or  credits  and  exemp- 
tions , 
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It  will  be  noted  in  the  statute.  Section  1588 
R.  3.  Missouri,  1939,  that  no  wages  shall  be  attached 
or  garnished.,  before  personal  service  is  had  or  ob~ 
tained  upon  the  judgment  debtor,  unless  the  suit  be 
brought  in  the  county  where  the  judgment  debtor  re- 
sides, or  in  the  county  where  the  debt  is  contracted, 
and  the  cause  of  action  arose  or  accrued.  The  Section, 
further  provides  that  the  petition,  or  statement,  filed 
in  the  cause  and  the  writ  or  summons  of  attachment  or 
garnishment  shall  affirmatively  show  the  place  where 
the  debt  is  contracted,  and  the  cause  of  action  arose. 

It  Is  our  view,  and  the  view  of  the  cases,  that 
this  Section  throws  a protection  around  the  judgment 
debtor,  where  it  is  sought  to  attach  wages,  and, 
through  the  observance  of  this  mandatory  statute  the 
judgment  debtor  would  be  fully  apprised  of  the  suit 
commenced  against  him  in  the  first  instance.  It 
will  also  be  observed  that  Section  1562  R,  S'.  Missouri, 
1939  provides  in  part  as  follows* 


* nor  shall  any  person  be  charged 
as  garnishee  for  more  than  ten  per  cent 
of  any  wages  due  from  him  to  a defendant 
in  his  employ,  for  the  last  thirty  days1 
service*  Provided,  such  employee  Is  the 
head  of  a family  and  a resident  of  this 
state;  .,l 


It  will  be  noted  that  this  Section  fully  takes  care  of 
the  judgment  debtor  where  he  is  the  head  of  a family. 

We  call  your  attention  to  the  cases  of  Nor veil  v. 
Porter,  62  Mo.  309,  and  also  Epstein  v.  Salorgne,  6 Mo, 
App.  352.  These  cases  explain  the  proper  method  of 
service  of  the  summons  upon  a garnishee  and  the  proper 
return  to  be  made  by  the  sheriff. 
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CONCLUSION. 


In  conclusion,  we  are  of  the  opinion  that  under 
the  Missouri  law,  when  an  execution  is  placed  in  the 
hands  of  the  sheriff  or  a writ  of  summons  for  a garnishee, 
that  it  is  not  necessary  that  the  sheriff  also  serve 
the  judgment  debtor;  for,  if  the  original  suit  was 
properly  brought,  and  the  judgment  regular  in  all  par- 
ticulars, then  this  would  be  sufficient  notice  to  the 
judgment  debtor*  especially  in  view  of  the  fact  that 
garnishment  under  the  Missouri  statutes  is  strictly 
legal,  and  is  an  incidental  remedy  to  judgment. 


Respectfully  submitted. 


B,  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED: 


COVELL  R,  HEWITT 
(Acting)  Attorney  General 


BRG SRW 


MOTOR  VEHICLES: 


Dealer’s  license  plates  may  not  te  us«dt 
in  the  demonstration  or  transportation  of 
farm  tractors. 


April  10,  1941 


/ f 


Captain  W,  J.  Ramsey 
Acting  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


Dear  Sir: 


filed 


We  are  in  receipt  of  your  request  for  an 
opinion  under  date  of  March  28th  based  on  the  follow- 
ing statement  of  facts: 

”2*  A dealer,  as  defined  in  the 
Motor  Vehicle  ^aw,  in  Ford  automo- 
biles, also  sells  Fordson  "f arm 
tractors  in  connection  with  his 
dealership.  For  the  purpose  of 
demonstrating  a farm  tractor,  this 
dealer  recently  loaded  a tractor 
on  a company-owned  trailer  bearing 
his  dealer  tags,  which  trailer  was 
pulled  by  a company-owned  car,  also 
bearing  dealer  tags,  and  hauled  this 
farm  tractor  to  and  from  the  place 
of  demonstration, 

"3.  Please  advise  if,  in  the  opinion 
of  the  Attorney  General,  this  is  a 
legitimate  use  of  dealer  tags, 

"4,  The  question  seems  to  be  whether 
or  not  the  tractor  agency  is  a part 
of  the  registered  dealer’s  business 
and  if  dealer  tags  might  be  used  in 
the  demonstration  or  transportation 
of  these  tractors,” 

Section  8367,  R,  S.  Mo,  1939,  provides  that: 
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"Wherever  in  this  article,  or  in 
any  proceeding  under  this  article, 
the  following  words  or  terms  are 
used,  they  shall  be  deemed  and 
taken  to  have  the  meanings  ascribed 
to  them  as  follows:  * •»  * * «• 

♦Dealer,  * Any  person,  firm,  corpox1- 
ation,  association,  agent  or  sub- 
agent  engaged  in  the  sale  or  exchange 
of  new,  used  or  reconstructed  motor 
vehicles  or  trailers . * * «•  * * 

♦Motor  vehicle.’  Any  self-propelled 
vehicle  not  operated  exclusively  upon 
tracks,  except  farm  tractors.  -is-  * " 

The  sale  or  exchange  of  new,  used  or  reconstructed 
farm  tractors  is  not  included  within  the  statutory  defi- 
nition of  the  term  "dealer11  and  farm  tractors  are  except- 
ed within  the  statutory  meaning  of  the  term  "motor  vehicle 

Section  8371,  R.  S.  Mo,  1939",  provides  that: 

"(a)  All  manufacturers  and  dealers 
shall,  instead  of  registering  each 
motor  vehicle  manufactured  or  dealt 
in,  make  application  upon  a blank  to 
be  furnished  by  the  commissioner  for 
a distinctive  number  for  all  the 
motor  vehicles  owned  or  controlled 
by  such  manufacturer  or  dealer,  said 
application  to  contain:  (1)  a brief 
description  of  each  type  of  motor 
vehicle  manufactured  or  dealt  in, 
including  character  of  the  motive 
power,  amount  thereof,  stated  in 
figures  of  horsepower,  and  (2)  the 
name  and  business  address  of  such 
manufacturer  or  dealer*  (3)  the 
weight  and  rated  live  load  capacity 
of  commercial  motor  vehicles# 

"(b)  Pees  and  plates  for  manufac- 
turers and  dealers:  On  the  payment 
of  a registration  fee  of  £521,00  there 
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shall  be  assigned,  to  such  manu- 
facturer or  dealer  a certificate 
of  registration  in  such  form  as  the 
commissioner  shall  prescribe,’  and 
two  sets  of  number  plates  bearing 
such  number.  As  many  duplicate  sets 
of  number  plates  as  may  be  desired 
may  be  obtained  upon  the  payment  of 
a fee  of  £10.50  for  each  duplicate 
set, 

"(c)  Display  of  duplicate  number 
plates:  Ouch  duplicate  number  plates 
may  be  displayed  on  any  motor  vehicle 
used  in  the  business  of  the  manu- 
facturer or  dealer,  but  shall  not  be 
displayed  on  any  motor  vehicle  or 
trailer  used  for  the  private  pur- 
poses of  any  such  manufacturer,  dealer 
or  their  employees,  or  on  any  motor 
vehicle  or  trailer  hired  or  loaned 
to  others. 

"(d)  The  commissioner  of  motor  ve- 
hicles shall  use  all  due  diligence 
to  ascertain  whether  applicant  is  a 
dealer  in  fact,  and  he  may  regulate 
the  number  of  plates  furnished  each 
dealer." 


Under  the  above  section  license  plates  are  issued 
to  dealers  to  be  legally  used  only  for  the  purposes 
actually  incident  to  the  demonstration  and  sale  of  motor 
vehicles  or  trailers.  In  the  instant  case  the  dealer’s 
license  platos  are  not  used  on  trailers  for  the  purpose  of 
demonstrating  and  selling  same  (although  same  would  be 
sold  if  there  were  a buyer)  but  are  used  for  private  pur- 
poses, viz,,  transportation  and  demonstration  of  farm 
tractors. 


In  the  case  of  People  v,  birth,  188  ti , W,  390,  1.  c 
391,  the  defendant,  employed  as  a truck  driver  for  the  Dodg 
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Brothers  automobile  manufacturers,  was  at  the  time  of  his 
arrest  driving  a Packard  Truck  owned  by  his  employer, 
and  carrying  dealers  license  plates*  The  truck  contained 
a load  of  automobile  parts  which  were  taken  to  the  freight 
depot. 


The  Supreme  Court  of  Michigan  in  passing  on  the 
above  case  had  before  it  a statute  very  similar  to  Section 
8731,  supra.  The  court  saids 


"Defendant  claims  the  truck  he  was 
driving  falls  within  the  provision 
of  the  statute  permitting  a general 
distinctive  number  for  all  motor 
vehicles  owned  or  controlled  by  Dodge 
Bros.  With  this  we  cannot  agree* 

The  motor  truck  ha  was  driving  was 
employed  in  the  conduct  of  the  busi- 
ness of  Dodge  Bros,  'i’he  statute 
relates  to  motor  vehicles  manufactured 
hy  any  person  or  company,  and  the 
shipment,  delivery,  demonstration,  and 
operation  thereof  in  the  course  of  sale 
upon  highways.  A motor  truck  employed 
in  the  conduct  of  the  business,  whether 
purchased  from  another  maker  or  made  by 
the  company  so  devoting  the  same  to 
purely  commercial  purposes,  such  as 
the  trucking  business  of  the  company, 
does  not  fall  within  the  permitted 
•registration  of  motor  vehicles  by  manu- 
facturers.. Such  use  is  in  its  very 
nature  a private  one,  and  clearly  out- 
side of  permitted  operation  upon  the 
public  highways  of  the  motor  vehicles 
manufactured  by  the  company.  Nothing 
in  other  sections  of  the  statute  mili- 
tates against  this  view.  Tho  law  does 
not  admit  of  manufacturers  operating 
motor  trucks  upon  the  highways,  in  the 
general  conduct  of  the  business  of  the 
factory,  under  a manufacturer’s  number. 


"Every  manufacturer  of  motor  vehicles 
’may,  instead  of  registering  each  motor 
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vehicle  so  manufactured.,  ’ make  appli- 
cation for  and.  obtain  ’a  general 
distinctive  number  or  numbers ,for  all 
motor  vehicles  owned  or  controlled  by 
such  manufacturer, 1 but  may  not  employ 
motor  vehicles  under  such  number  or 
numbers  upon  the  highways  in  the  in- 
dustrial conduct  of  the  business  of  the 
company.” 


Consequently,  v/e  are  of  the  opinion  that  a reg- 
istered "dealer”  may  not  use  dealer’s  license  plates  on 
trailers  which  are  used  in  the  demonstration  or  trans- 
portation of  farm  tractors. 


Respectfully  submitted. 


MAX  VASSERMAN 

Assistant  Attorney-General 


APPROVED s 


VANE  C.  THURLO 

(Acting)  Attorney-General 


Mb  j EG 


MOTOR  VEHICLES : Highway  ’Patrol  ■unauthorized  to  keep  slow 

HIGHWAY  e'ATROL:  moving,  heavuly  loaded  motor  vehicles  off 

highways . 


September  4,  1041 


Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Attention:  Captain  W,  J.  Ramsey 
Ac  ting  Super in  tenden  t 


Gentlemen : 


This  will  acknowledge  receipt  of  your  letter 
under  date  of  August  19,  enclosing  a copy  of  a letter 
from  Captain  Lewis  B«  Howard  of  Troop  ”C"  at  Kirkwood, 
Missouri,  requesting  the  following  opinion. 

"1.  Please  refer  to  Section  12,  page 
234,  Laws  1931,  State  Highway  Patrol 
Law,  which  is  quoted  in  part:  ’Duties 
of  the  Highway  Patrol:  It  shall  be 
the  duty  of  the  patrol  to  police  the 
highways  constructed  and  maintained 
by  the  Commission,  to  regulate  the 
movement  of  traffic  thereon ,n 

t 

"2,  Please  refer,  also,  to  Section 
15,  page  235,  entitled  ’Must  Stop 
on  Signal  of  Member  of  Patrol  - 
Penal ty  * » 

°3.  The  opinion  of  the  Attorney  Gen- 
eral as  to  whether  or  not  members 
of  the  patrol,  under  these  sections, 
would  be  within  their  authority  in 
requiring  slowly  moving  trucks  to 
stay  off  of  narrow,  crowded  high- 
ways during  the  hours  of  congested 
traffic  v/henever  their  slow  move- 
ment constitutes  a serious  hazard 
is  requested.  It  Is  granted  that 
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these  trucks  have  complied  with 
the  Motor  Vehicles  haw  and  the 
Bus  and  Trust  Law  and  are  guilty 
of  no  specific  offense,  but  because 
of  their  slow  movement  pack  up 
behind  them  long  strings  of  auto- 
mobiles from  which  some  drivers 
attempt  to  cut  out  and  pass  at 
hazardous  locations*  If  it  is 
possible  to  deny  thdse  trucks  the 
use  of  certain  highways  during 
a seven  to  eight  hour  period  of 
congestion  on  weekends,  the  move- 
ment of  traffic  will  be  consider- 
ably expedited  and  a real  hazard 
removed 

The  Highway  Patrol  was  created  by  the  legislature 
and  has  no  authority  except  that  granted  It  by  the  legislature* 
(Lamar  Township  v*  City  of  Lamar,  261  Mo.,  l*e.  189.) 

The  two  provisions  mentioned  in  your  request  are 
now  Sections  8358  and  8361,  R*  S*  Missouri  1939,  and  read  aa 
follows l 

"8358 . It  shall  be  the  duty  of 
the  patrol  to  police  the  high- 
ways constructed  and  maintained 
by  the  commission!  to.  regulate 
the  movement  of  traffic  thereon; 
to  enforce  thereon  the  laws  of 
this  state  relating  to  the  opera- 
tion and  use  of  vehicles'  on  the 
highways;  to  enforce  and  prevent 
thereon  the  violation  of  the  laws 
relating  to  the  size,  weight,  and 
speed  of  commercial  motor  vehicles 
and  all  laws  designed  to  protect 
and  safeguard  the  highways  con- 
strue tea  and  maintained  by  the 
eoHHnlssion*  It  shall  be  the  duty 
of  the  patrol  whenever  possible 
to  determine  persons  causing  or 
responsible  for  tho  breaking,  dam- 
aging or  destruction  of  any  im- 
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proved  hard  surfaced  roadway,  struc- 
ture, sign  markers,  guard  rail  or  any 
o ther  appur  teraance  cons  true  ted  or 
maintained  by  the  commission  and  to 
arrest  persons  criminally  responsible 
therefor  and  to  bring  them  before  the 
proper  officials  for  prosecution.  It 
shall  be  the  duty  of  the  patrol  to  co- 
operate with  the  secretary  of  state 
and  the  motor  vehicle  commissioner  in 
the  collection  of  motor  vehicle  regis- 
tration fees  and  operators  and  chauf- 
feurs licenses  and  to  cooperate  with 
the  state  inspector  of  oils  in  the 
collection  of  motor  vehicle  fuel  taxea*” 


°8561*  It  shall  be  the  duty  of  the 
operator  or  driver  of  any  vehicle  or 
the  rider  of  any  animal  traveling  on 
the  highways  of  this  state  to  stop 
on  signal  of  any  member  of  the  patrol 
and  to  obey  any  other  reasonable 
signal  or  direction  of  such  member  of 
the  patrol  given  in  directing  the 
movement  of  traffic  on  the  highways. 

Any  person  who  wilfully  falls  or  re- 
fuses to  obey  such  signals  or  direc- 
tions or  who  wilfully  resists  or 
opposes  a member  of  the  patrol  in  the 
proper  discharge  of  his  duties  shall 
be  guilty  of  a misdemeanor  and  on 
conviction  thereof  shall  be  punished 
as  provided  by  lew  for  such  offenses ,M 

It  will  be  noted  that  Section  8358,  supra,  provides 
that  it  shall  be  the  duty  of  the  Highway  Patrol  to  regulate 
the  movement  of  traffic  on  the  highways  constructed  and  main- 
tained by  the  Commission.  Ihis  is  not  all  that  is  required 
of  the  Highway  Patrol  under  this  provision  of  the  law.  It 
further  requires  the  atrol  to  enforce  and  prevent  thereon 
the  violation  of  laws  relating  to  size,  weight,  and  speed  of 
commercial  motor  vehicles*  Section  8383  R.  S.  Missouri  1939 
provides  what  speed  motor  vehicles  shall  be  driven  in  this 
State  and  reads  as  follows* 
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"Every  person  operating  a motor 
vehicle  on  the  highways  of  this 
state  shall  drive  the  same  in  a 
careful  aid  prudent  manner,  .and 
shall  exercise  the  highest  degree 
of  care*  and  at  rate  of  speed 
so  as  not  to  endanger  the  prop* 
erty  of  another  or  the  life  or 
limb  of  any  person,  provided  that 
a rate  of  speed  in  excess  of 
twenty-five  miles  an  hour  for  a 
distance  of  one-half  mile  shall 
be  considered  as  evidence,  pre- 
sumptive but  not  conclusive, 
of  driving  at  a rate  of  speed 
which  is  not  careful  and  prudent, 
but  the  burden  of  proof  shall 
continue  to  be  on  the  prosecution 
to  show  by  competent  evidence 
that  at  the  time  and  place  charged 
the  operator  was  driving  at  a 
rate  pf  speed  which  was  not  care- 
ful and  prudent,  considering  the 
time  of  day,  the  amount  of  vehic- 
ular and  pedestrian  traffic,  con- 
dition of  the  highway  and  the  loca- 
tion with  reference  to  Intersecting 
highways,  curves,  residences  or 
schools i Provided,  however,  that  no 
person  3hall  operate  a solid  tire 
commercial  motor  vehicle  having  a 
rated  live  load  capacity-  of  two  (2) 
tons  and  less  at  a rate  of  speed 
exceeding  twenty  miles  per  hour, 
or  a solid  tire  commercial  motor 
vehicle  having  a rated  live  load 
capacity  of  more  than  two  (2)  tons 
and  not  more  than  five  (5)  tons  at 
a rate  of  speed  exceeding  fifteen 
miles  per  hour,  or  a solid  tire 
commercial  motor  vehicle  having  a. 
rated  live  load  capacity  of  more 
than  five  (5)  tons  at  a rate  of 
speed  exceeding  ten  miles  per  hour} 
and  provided  further,  that  no  person 
shall  operate  a motor  vehicle 
equipped  with  iron  or  other  metal 
tires  at  a greater  rate  of  speed  than 
six  miles  per  hour*" 
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While  Section  8358,  supra,  does  authorize  the 
Highway  Patrol  the  right  to  regulate  the  movement  of  traffic 
upon  the  highways,  this  does  not  by  any  stretch  of  the 
imagination  direct  the  Highway  Patrol  to  regulate  the  move- 
ment of  traffic  to  such  an  extent  as  to  exceed  or  violate 
my  provision  of  the  law.  To  permit  that  would  in  fact  be 
permitting  the  Highway  Patrol  to  legislate  and  not  merely 
administer  the  act  as  passed  by  the  legislature* 

It  is  fundamental  that  there  are  three  distinct 
branches  of  the  government,  the  legislative,  executive  end 
the  judicial,  and  under  judicial  construction  by  the  courts 
of  this  state  none  can  infringe  upon  the  duties  of  any  other 
branch  of  the  government,  (Article  III,  Constitution  of 
Missouri,) 

In  Clark  v,  Austin,  101  S,  W,  (2d)  977,  l.c*  981, 
the  Supreme  Court  en  banc  in  speaking  on  the  separation  of 
departments  and  powers  in  this  State  said* 

"In  re  Richards,  333  Mo,  907,  914, 

63  S,  W*  (2d)  672,  675,  Speaking 
to  a like  question  in  State  ex  inf. 
v*  Washburn,  167  Mo.  680,  691, 

67  S,  W.  592,  594,  90  Am.  St,  Rep, 

430,  this  court  en  banc  said* 

1 All  governmental  powers  are  in 
their  natures  either  legislative, 
executive,  or  judicial.  rihe  con- 
stitution does  not  undertake  to 
define  what  acts  fall  within  the 
one  class  or  the  other,  but 
leaves  every  act  to  be  classified 
according  to  its  nature,  recog- 
nizing that  the  essentials  which 
distinguish  those  that  belong 
to  one  department  from  those  that 
belong  to  the  two  others  are  dis- 
cernible to  the  learned  mind* 

But  in  that  article  of  the  consti- 
tution all  the  powers  of  the 
state  government  are  disposed  of, 
ard  every  one  who  lawfully  exer- 
cises any  state  governmental  func- 
tion is  able  to  trace  the  source 
of  his  authority  to  one  of  the 
three  departments  there  named* 
ihe  power,  whatever  its  character, 
can  be  exercised  only  by  or  under 
authority  of  the  separate  magis- 
tracy to  which  by  the  constitution 
it  is  assigned*1 " 


State  Highway  Patrol 


6- 


september  4,  1941 


In  Sawyer  v.  U.  S.  10  Fed.  (2d)  416,  l.c*  420, 
the  United  States  Court  of  Appeals  laid  down  a general 
proposition  of  lav/  regarding  regulations,  which  reads 
as  follows : 

’’Authority  to  make  rules  and 
regulations  necessary  for  carry- 
ing out  the  purposes  of  legis- 
lative act  can  confer  no  authority 
to  change  the  provisions  of  the 
act  itself,  and  thereby  deprive 
one  of  a right  given  by  the  act." 

In  State  ex  rel.  Kaser  v.  Leonard,  129  A.  L.  R. 

1125,  l.c.  1135,  die  court  said: 

"The  following  language  which  we 
have  taken  from  Maryland  Casual- 
ty Co.  v.  United  States,  251  US 
342,  40  S Ct  155,  157,  64  L.  ed 
297,  is  much  quoted:  ’It  is  set- 
tled by  many  recent  decisions  of 
this  court  that  a regulation  by 
a department  of  government,  ad- 
dressed to  and  reasonably  adapted 
to  the  enforcement  of  an  act 
of  Congress,  t e administration 
of  which  is  confided  to  such  de- 
partment, has  the  force  and  effect 
of  law  if  it  be  not  in  conflict 
with  express  statutory  provision*’” 

• In  Marsh  v.  Bartlett,  121  S.  Vi.  (2d)  737,  l.c*  744, 
the  court  in  construing  the  word  "regulate”  as  contained  in  the 
constitutional  amendment  creating  the  Conservation  Commission 
of  the  state  of  Missouri  said  : 

” ihe  term  ’regulate’  will  be 
sufficient  for  the  moment.  It 
includes  ordinarily  the  means 
to  adjust,  order,  or  govern  by 
rule  or  established  mode}  direct 
or  manage  according  to  certain 
standards  or  rules.  Sluder  v. 
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St.  Louis  Transit  Go.,  189  Mo.  107, 

88  S.  Hi*  648,  5 L.R.A.,  N.S.,  186. 

Regulation  and  legislation  are  not 
synonymous  terms.  In  re  Northwest- 
ern Indiana  Tel*  Co.,  201  Irid.  667, 

171  H.  S,  65,  70. 

42  G.  J*,  page  619,  Section  22  lays  dovai  the  gen- 
eral principal  of  law  regarding  regulation  by  certain  public 
officers  or  boards. 


’’The  power  of  supervising  and  mak- 
ing rules  and  regulations  as  to 
administrative  matters,  in  carry- 
ing out  the  statutory  regulations 
of  motor  vehicles,  may  be  conferred 
upon  designated  public  officers  or 
boards,  such  as  upon  the  state 
highway  commission,  or,  within  a 
city,  upon  police  or  traffic  of- 
ficers. Guch  officers  or  boards 
may  make  rules  and  regulations 
only  as  to  matters  within  the  pow- 
ers delegated)  and  they  are  presum- 
ed not  to  be  vested  witn  power  to 
make  a regulation  m a matter  al- 
ready regulated  by  statute.  But 
if  the  rules  and  regulations 
adopted  by  them  are  within  the 
general  purpose  of  the  authority 
granted  and  tend  to  make  it  effec- 
tive, they  are  not  subject  to  the 
criticism  that  they  are  an  unlaw- 
ful delegation  of  authority.  The 
legislature,  however,  cannot 
delegate  to  such  officers  or  boards 
its  legislative  functions,  and 
therefore  cannot  confer  upon  them 
power  to  establish  a maximum  rate 
of  speed,  less  than  the  rate  estab- 
lished by  law,  over  a particular 
part  of  the  highway.  Thus,  where 
the  state  highway  commission, 
under  its  power  to  regulate,  estab-* 
llshes  a maximum  rate  of  speed  over 
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a bridge,  at  a rate  less  than  that 
allowed  by  law,  such  regulation  if 
viewed  as  an  attempt  to  legislate 
is  unauthorised  and  voidj  or  if  view- 
ed as  a regulation,  is  unenforceable, 
where  the  legislature  has  fixed 
no  penalty  for  its  violation. 11 

bee  also  State  v«  Smith,.  49  S,  W,  (2d)  74,  l.c*  76. 
In  other  words  the  legislature  is  the  only  branch  of  the  govern 
ment  that  may  enact  laws,  'Ihe  executive  department  merely 
administers  acts  passed  by  the  legislature,  ihe  legislature 
may  delegate  power  to  the  executive  branch  to  promulgate 
rules  and  regulations  or  regulate  traffic  as  in  the  instant 
case,  but  not  to  exceed  the  law  as  enacted  by  the  legislature. 
Such  regulations  are  merely  for  the  purpose  of  carrying  out 
the  provisions  of  the  act. 

Your  request  states  that  it  is  granted  that  these 
trucks  have  complied  with  the  motor  vehicle  act  and  the  bus 
and  truck  law  and  are  guilty  of  no  specific  offense,  lhere- 
fore  any  regulations  of  traffic*  which  would  require  such 
trucks  to  abandon  a highway  cons true ted’ and  maintained  by 
the  Commission  would  be  in  direct  violation  of  the  law  per- 
mitting the  use  of  such  highways,  and  such  a regulation  would 
in  fact  exceed  the  law  and  be  invalid. 

Section  8383,  supra,  in  part  requires  certain  trucks 
to  travel  over  the  highways  in  this  state  at  a rate  of  speed 
not  to  exceed  six,  ten*  fifteen  or  twenty  miles  per  hour  depend 
ing  upon  the  capacity  of  said  trucks.'  Certainly,'  we  cannot 
hold  that  the  Highway  Patrol  can  ignore  such  a law  and  in  lieu 
thereof  exercise  their  authority  to  enforce  regulations  of 
traffic  upon  the  highways  of  this  State  and  thereby  keep  these 
trucks  off  the  highways  for  the  reason  said  trucks  travel  so 
slowly  that  it  creates  a hazardous  condition  by  reason  of  the 
fact  certain  drivers  of  motor  vehicles  will  take  chances  and 
pass  a long  line  of  cars  at  hazardous  locations;  Such  reckless 
drivers  attempting  to  pass  slow  moving  motor  vehicles  at  hazard 
ous  locations  should  be  apprehended  under  the  law  arid  not  the 
truck  drivers  who  are  complying  with  the  law  in  every  respects 

Section  8383*  supra,  further  provides  that  persons 
operating  motor  vehicles  on  the  highways  of  this  state  shall 
drive  the  same  in  a careful  and  prudent  manner,  and  shall 
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exercise  the  highest  degree  of  care,  and  at  a rate  of  speed 
so  as  not  to  endanger  the  property  of  another  or  the  life 
or  limb  of  any  person*  and  further  provides  that  a rate  of  speed 
ineascess  of  twenty-five  miles  per  hour  for  a distance  of  one-half 
mile  shall  be  considered  as  evidence  presumptive,  not  con- 
clusive, of  driving  at  a rate  of  speed  which  is  not  careful 
and  prudent.  There  are  many  things  to  be  taken  into  considera- 
tion as  to  whether  said  motor  vehicles  are  being  driven  in  a 
careful  and  prudent  manner,  such  as  the  time  of  the  day,  the 
anount  of  vehicular  and  pedestrian  traffic,  conditions  of  the 
highway  and  the  location  with  reference  to  intersecting  high- 
ways, curves,  residences  and  schools. 

In  Booth  v.  Gilbert,  79  Fed.  (2d)  790,  l.c.  794, 
the  court  quotes  from  many  of  the  Missouri  appellant  courts' 
decisions  that  a person  driving  a motor  vehicle  upon  the  high- 
ways may  be  guilty  of  driving  at  an  excessive  speed  even  though 
driving  at  a rate  of  speed  less  than  twenty-five  miles  an  hour. 
The  test  of  excessive  speed  is  not  whether  the  driver  has  or 
has  not  driven  at  a rate  in  excess  of  twenty-five  miles  per  hour, 
but  whether  he  drove  his  car  in  a careful  and  prudent  manner 
exercising  in  so  doing  the  highest  degree  of  eare,  having  due 
regard,  we  repeat,  to  his  situation  and -surroundings. 

w(9,l0)  It  will  be  noted  that  this 
etatute  fixes  no  definite  limit, 
in  miles  per  hour,  of  the  speed  at 
which  a car  may  lawfully  be  driven 
on  the  public  highways  of  Missouri. 

(In  passing,  it  may  be  observed  that 
no  ordinance  of  the  city  of  S^., Louis 
is  involved,  becaiise  no  such  ordi- 
• nance  is  either  pleaded  or  proved.) 

The  statute  simply  requires  that  a 
car  shall  be  driven  in  a careful 
and  prudent  manner}  that  the  driver 
shall  exercise  the  highest  degree 
of  care;  and  that  the  rate  of  speed 
shall  not  be  such,  or  so  great,  as 
to  endanger  the  life,  limb,  or  prop- 
erty of  other si  True,  the  statute 
does  say  that  a speed  in  excess  of 
twenty-five  miles  an  hour,  when 
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maintained  for  a distance  of  one- 
half  a mile,  shall  be  presumptive 
evidence,  but  not  conclusive  ev- 
idence , of  the  lack  of  care  and 
prudence*  But  even  if  the  .rat© 
of  speed  so  named  be  exceeded, 
the  statute  says  the  burden  is 
still  on  the  prosecution  to  show, 
by  proof  of  the  surroundings  and 
situation— which  may  include, 
weather,  time  of  day  or  night; 
intersections  wi th  other  highways; 
curves  in  the  highway,  or  lack 
thereof;  density  of  population, 
and  of  pedestrian  and  vehicular 
traffic,  and  condition  of  the 
road— that  the  speed  exercised 
was  not,  the  time  and  place  regard- 
ed, careful  and  prudent,  and  was 
therefore  excessive,  on  the  other 
hand,  it  seems  fairly  plain,  from 
the  language  of  this  statute,  that 
a driver  may  be  guilty  of  driving 
at  an  excessive  speed,  eveh  though 
he  shall  drive  at  a speed  less  than 
twenty- five  miles  an  hour.  Wilson 
v.  Spuhler  ( Mo . App.)  20  S.  V/*  (2d) 

556.  The  statutory  test  of  excess- 
ive speed*  vel  non,  is  therefore 
not  whether  the  driver  has,  or  has 
not,  driven  at  a rate  in  excess 
of  twenty- five  miles  per  hour,  but 
the  test  is  whether  he  drove  his 
car  in  a careful  and  prudent  man- 
ner exercising  in  so  doing  the 
highest  degree  of  care,  having  due 
regard,  v/e  repeat,  to  Ms  situation 
and  surroundings,  or  some  of  them 
above  set  out.  (Cases  cited.)*  * " 

therefore,  it  is  the  opinion  of  this  department 
that  the  Highway  Patrol  may  regulate  traffic,  but  not  to 
such  an  extent  that  said  regulation  goes  beyond  the  law 
and  in  fact  attempts  to  repeal  said  law;  that  under  Section 
8583,  supra,  the  Highway  Patrol  may  not  by  regulation  restrict 
those  trucks  from  using  the  Mghways  of  tMs  State  as  provided 
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by  law.  Since  the  statute  provides  that  certain  trucks 
of  certain  capacity  shall  travel  over  the  highways  at  a specified 
rate  of  speed,  such  trucks  may  continue  to  travel  at  that 
rate  of  speed  and  no  regulation  should  prevent  their  use  of 
the  highways.  'This  is  a matter  for  the . consideration  of  the 
legislature  and  cannot  be  adjusted  by  regulation* 

We  realize  that  often-tiraes  slow  moving  motor 
vehicles  on  the  highway  do  tie  up  traffic  and  certain  persons 
who  are  in  a hurry  grow  impatient  and  take  chances, thereby 
endangering  the  property  and  lives  of  many  other  persons.  But 
as  long  as  these  motor  vehicles  are  complying  with  the  law 
in  every  respect,  as  you  stated  they  are  doing,  then  the  only 
possible  way  to  remove  such  slow  moving  motor  vehicles  from 
the  highways  of  this  State  is  for  the  legislature  to  amend  or 
repeal  the  present  law  and  enact  legislation  restraining  them 
from  die  use  of  the  highways.  Under  the  present  law  the  provision 
authorizing  the  Highway  Petrol  to  regulate  traffic  upon  the 
highways  is  not  sufficient  authorization  to  prohibit  such  slow 
moving  motor  vehicles  from  operating  upon  the  highway  so  long 
as  they  are  being  operated  in  a careful  and  prudent  manner  and 
at  a rate  of  speed  not  to  endanger  the  property  and  lives  of 
other  persons. 

-a 

Respectfully  submitted. 


AUBREY  R.  HAIflJEli1,  JR. 

Assistant  Attorney  General 


APPRO  MED : 


VAnE  G . iHUKfib 

(Acting)  Attorney  General 
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"Push- a- Bike"  is  a motortricycle  within  the 
meaning  of  the  motor  vehicle1  act. 


MOTOR  VMIGLrs  : 


September  30,  1941 


Captain  W,  J.  Ramsey- 
Acting  tup  rintondent 
Missouri  ctate  Highway  Patrol 
Jefferson  City,  Missouri 


Dear  Captain  Ramsey: 


’’  a are  in  receipt  of  your  letter  of  September  22d 
wherein  you  request  an  opinion  based  on  the  following  facts: 

"1.  Attached  is  a folder  describing  a 
Push-a-Bike  motor.  A ruling  is  re- 
quested as  to  whether  these  motors, 
when  attached  to  a bicycle,  make  the 
said  bicycle  a motor  vehicle,  and, 
therefore,  require  a license. 

"2.  If  this  ruling  makes  it  a motor 
vehicle,  then  any  person  under  the  age 
of  sixteen  cannot  operate  it  legally. 

There  are  several  children  ranging  from 
the  ages  of  twelve  to  sixteen  in  this 
district  having  these  Push-a-Bike  motors. 

• They  are  used  principally  in  going  to 
and  from  school  and  riding  around  after 
school  hours. 

"3 . Also,  if  this  ruling  specifies  these 
as  motor  vehicles  It  will  require  them  to 
have  the  necessary  head  and  tail  lights 
and  to  come  under  the  laws  of  the  Motor 
Vehicle  Act. 

"4.  Please  give  us  a clear-cut  definite 
ruling  covering  all  phases,  so  that,  if 
necessary,  we  can  Inform  local  law  enforce- 
ment officers.  Prosecuting  Attorneys,  Jus- 
tices of  the  Poace,  etc.,  regarding  this 
ruling.” 
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Prom  the  attached  folder  we  learn  that  "Puah-A- 
Bike  Is  no  toy  i Push-A-Bike  is  a well  engineered,  gasoline 
motor  designed  specifically  to  propel  a bicycle  over  any 
type  roati  surface  at  a safe  speed.  It  converts  your  bi- 
cycle into  a practical,  economical,  find  trouble-free  motor 
vehicle. " The  motor  "rides  on  its  own  pneumatic  double-tube 
tire,"  thus  converting  the  bike  into  a no tor tricycle . 

Section  8567,  R.  8.  Mo.  Mo.,  1939,  provides  that: 

"Wherever  in  this  article,  or  in  any 
proceeding  under  this  article,  the 
following  words  or  terms  are  used, 
they  shall  be  deemed  and  taken  to  have 
the  meanings  ascribed  to  them  as  follows: 

•*;-  * * ’Motorcycle.*  A motor  vehicle 
operated  on  two  wheels.  ’Motortricycle . * 

A motor  vehicle  operated  on  throe  wheels, 
including  a motorcycle  while  operated  with 
any  conveyance,  temporary  or  otherwise, 
requiring  the  use  of  a third  wheel.  ’Motor 
vehicle.’  Any  self-propellea  vehicle  not 
operated  exclusively  upon  tracks,  except 
farm  tractors.  #” 

It  is  to  be  noted  that  the  above  section  after  de- 
fining "Motortricycle"  a^s  "a  motor  vehicle  operating  on  three 
wheels,"  goes  on  to  provide  that  it  includes  "a  motorcycle 
while  operated  with  any  conveyance,  temporary  or  otherwise, 
requiring  the  use  of  a third  wheel." 


The  fact  that  "Push-a-Bike"  is  not  operated  with  any 
conveyance,  would  not  take  it  out  of  the  definition  of  a motor- 
tricycle,  since  the  word  "including"  is  nor  a word  of  limita- 
tion, rather  "it  is  a word  of  enlargement,  and  in  ordinary 
signification  implies  that  something  else  has  been  given  beyond 
the  general  language  which  precedes  it."  In  Re  Goetz’s  Will, 
75  N.  1.  Supp.  750,  1.  c.  751. 

A "Push-a-Bike"  would  also  come  within  the  meaning 
of  a motor  vehicle  as  using  "any  self-propelled  vehicle." 

Section  8369,  R.  S.  Mo.  1939,  provides  that  every 
owner  of  a motor  vehicle  which  shall  be  operated  or  driven  upon 
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the  highways  of  this  State,  must  register  same  with  the 
Commissioner  of  Motor- Vehicles  and  pay  a registration  fee 
for  "motortricycles  . . . . * §7.50.". 

Prom  the  foregoing  we  are  of  the  opinion  that 
when  a bicycle  is  fitted  with  a gasoline  motor,  which  motor 
rides  on  its  own  tire,  that  said  vehicle  when  so  operated 
and  driven  on  the  highways  of  this  State  becomes  a motor- 
tricycle  within  the  meaning  of  Section  8369,  supra,  re- 
quiring it  to  be  registered,  together  with  the  payment  of  a 
registration  fee. 

We  are  further  of  the  opinion  that  said  motor tri- 
cycle comes  within  the  meaning  of  Section  8401,  sub-section 
"i",  R.  S.  Mo,  1939,  making  it  an  offense  for  any  person  under 
the  age  of  sixteen  years  to  operate  a motor  vehicle  on  the 
highways  of  this  State,  and  is  also  within  the  meaning  of  the 
motor  vehicle  act  requiring  motor  vehicles  to  be  equipped  with 
proper  head  and  tail  lights.  Senate  Bill  gOO,  Laws  of  Missouri, 
1941,  p.  438. 


Respectfully  submitted. 


MAX  \ ;AS  S EiiMAN 

Assistant  Attorney-General 


APPROVED: 


VANE  C.  THURLQ 

(Acting)  Attorney-General 
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CRIMINAL  LAW:  Affidavit  sufficient  to  charge  the  crime 
of  Grand  Larceny  under  Section  4456  R.  S. 
Mo.,  1939  - Larceny  and  Embezzlement 
distinguished, 


September  10,  1941 


Hon,  Charles  H,  Rehm 
Prosecuting  Attorney 
Ste.  Genevieve  County 
Ste,  Genevieve,  Missouri 


dear  31r  t 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  August  30th,  1941,  which  reads  as  follows: 


"X  have  a question  of  criminal  pro- 
cedure that  I would  like  to  have  your 
opinion  concerning. 

"An  affidavit  for  a state  warrant  was 
issued  charging  Embezzlement  by  Bailee 
and  the  defendant  was  arrested  for  that 
charge,  iie  was  placed  under  bond  and 
released.  For  the  charge  that  he  was 
arrested,  ray  county  lacked  venue  for  the 
conversion  took  place  in  Illinois,  How- 
ever if  it  can  be  proved  that  he  had  a 
wrongful  intent  at  the  t irae  he  was  given 
possession  of  the  gooas  the  crime  is  that 
of  Grand  Larceny.  At  the  preliminary  hear- 
ing, (without  any  other  papers  being  filed) , 
the  judge  founa  that  there  was  probable 
cause  for  binding  him  over  to  the  circuit 
court  on  a charge  of  Grand  Larceny,  His 
bond  read  that  he  was  to  appear  before  a 
justice  and  answer  a charge  of  Embezzle- 
ment by  Bailee,  Objection  was  made  at 
the  preliminary  hearing  to  our  showing 
that  he  was  guilty  of  another  crime, 

"Gan  I just  go  ahead  ana  file  an  informa- 
tion In  the  Circuit  Gourt  charging  grand 
larceny,  or  must  X have  a new  affidavit 
signed  ana  have  him  rearrested  and  give 


\ 


Hon.,  Charles  H*  Kehm 
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him  another  preliminary  hearing? 

I have  been  unable  to  determine 
this  for  myself.  Both  charges 
arose  out  of  the  same  set  of  facts.*1 


We  are  also  in  receipt  of  your  supplemental  request, 
under  date  of  September  8,  1941,  in  which  you  state: 


"The  original  affidavitj filed,  charging 
'embezzlement  by  bailee^,  was  as  follows: 


"'One  "A"  to  the  best  of  affiant's 
knowledge  and  belief  wiifch  specific  crimi- 
nal  intent,  aid  then  and  there  willfully, 
unlawfully  anu  feloniously,  did  felonious- 
ly steal,  take  and  narrjy  away  from  the 
possession  of  one  "B",  55  wood  ties,  all 
of  the  aggregate  value  of  over  1,30.00, 
the  personal  property  of  the  said  "B" 
then  ana  there,  being,  unlawfully  and 
and  feloniously  did  then  and  there  steal, 
take  and  carry  away  with  the  intent  to 
then  and  there  deprive  the  owner  of  the 
said  goods  and  personal  property  of  the 
use  thereof  ; and  to  convert  the  same  to 
his  own  use,  without  the  consent  of  the 
owner  ; contrary  to  the'  form  of  the 
Statutes  in  such  cases  made  and  provided 
and  against  the  peace  ana  dignity  of  the 
State.' 


"The  authority  for  this  action  is  Section 
4473  of  Mo.  Revised  Statutes,  1939.  The 
authority  for  an  action  that  I intend  to 
bring  now,  charging  Grand  Larceny,  is 
Section  4456, 

"I  think  that  under  the  cases  of  'State 
vs.  Scott  * , 301  Mo.  409;  'State  vs.  Buck*, 
186  Mo.  L.  0.  19;  and  'State  vs.  Mints', 
189  Mo.  L.  C.  283,  the  defendant  can  be 
convicted,  under  the  facts,  of  Grand 
Larceny. " 


1941 
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Section  4456  Ft.  S.  Mo.,  1939,  provides  as  follows* 


"Every  person  who  shall  be  con- 
victed of  feloniously  stealing, 

'taking  and  carrying  away  any  money, 
'goods,  rights  in  action,  or  other 
personal  property,  or  valuable  thing 
whatsoever  of  the  value  of  thirty 
dollars  or  more,  or  any  horse,  mare, 
gelding,  colt,  filly,  ass,  mule,  sheep, 
goat,  hog  or  neat  cattle,  belonging  to 
another,  shall  be  deemed  guilty  of 
grand  larceny j and  dogs  shall  for  all 
purposes  of  this  chapter  be  considered 
personal  property." 


Section  4473  R.  S.  Mo.,  1939,  provides  as  follows* 


"If  any  carrier,  bailee  or  other 
person  shall  embezzle  or  convert  to 
his  own  use,  or  make  way  with  or 
secrete,  with  intent  to  embezzle  or 
to  convert  to  his  own  use,  any  money, 
goods,  rights  in  action,  property 
or  valuable  security  or  other  effects 
which  shall  have  been  delivered  to 
him,  or  shall  have  come  into  his  pos- 
session or  under  his  care  as  such  bail- 
ee, although  he  shall  not  break  any 
trunk,  package,  box,  or  other  tiling  in 
which  he  received  them,  he  shall,  on 
conviction,  be  punished  in  the  manner 
prescribed  by  law  for  steel  ing  property 
of  the  nature  or  value  of  the  article 
so  embezzled,  taken  or  secreted." 


In  the  case  of  State  v.  Hannery,  263  Mo*  579, 
1.  c.  592  the  Court  had  this  to  say* 
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"The  examining  magistrate  is  not 
expected,  or  empowered,  to  determine 
the  guilt  or  innocence  of  the  accused, 
or  to  nicely  or  irrevocably  'determine 
the  precise  offense  of  which  he  is 
guilty.  The  statute  says:  *If  it 
appear  that  a felony  ha3  been  com- 
mitted* ( not  the  felony),  *and 
that  there  is  probable  cause  to  be- 
lieve the  prisoner  guilty  thereof* 

(Sec.  5036,  ft.  S.  1909),  he  may  let 
him  to  bail  if  the  offense  be  bailable 
(Sec.  5039,  H.  S.  1909 ); , provided  the 
preliminary  examination  is  not  to  be 
had  when  accused  sees  fit  to  waive 
it.  (Laws  1913,  p.  225,  supra.) 

"What  does  he  waive?  Clearly,  1 
think  he  waives  that  which  the  magis- 
trate was  required  to  find,  viz., 
that  a felony  had  been  committed,  and 
that  there  was  probable  cause  to  be- 
lieve the  accused  committed  it.  And 
by  a waiver  of  such  examination  ac- 
cused in  effect  admits,  for  all  and 
singular  but  only  for  the  legal  pur- 
poses, objects  and  intents  of  the 
preliminary' examination,  all  that 
such  magistrate  was  required  to  find, 
viz.,  that  a crime  has  been  committed 
and  there  is  probable  cause  to  be- 
lieve that  accused  is  guilty  of  Its 
commission.  Thereafter  it  is  left 
to  the  prosecuting  attorney  to  de- 
termine the  exact  legal  name  ana 
nature  of  the  offense  committed.’ (State  v 
Anderson,  252  Mo.  83.)  The  law  then,  this 
view  considered,  ought  not  to  be,  neither 
do  I think  it  is,  that  for  every  small 
error  of  a magistrate  unlearned  in  the 
extreme  niceties  of  the  law,  prosecu- 
tions must  be  halted  after  informations 
are  filed  ana  the  case  sent  back  for  a 
technically  correct  preliminary  hearing. 

* * ."  (Secs.  5036  and  5039  K.  S. 

Mo.,  1909,  mentioned  in  this  case  are 
now  Secs.  3873  and  3876  K.  S.  Mo.,  *39, 
respectively. ) 
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In  the  case  of  ^tate  v.  Bauer,  12  S.  (2d)  57, 

1.  e.  59,  the  Court,  in  referring  to  the  Flannery  case, supra, 
had  this  to  say: 


11 » -it  -;t  To  hold  that  a complaint 
authorised  to  be  filed  under  such 
conditions  should  conform  to  the 
rigid  rules  of  criminal  procedure 
would  be  to  destroy  the  purpose  of 
the  statute,  which,  in  addition  to 
the  objects  stated,  provides  a way 
by  which  the  defenuant  may  be  legally 
arrested  and,  if  probable  cause  is 
founa  to  exist,  detained  until  an 
indictment  or  information  may  be 
f preferred  against  him.  His  legal 
arrest  is,  therefore,  of  equal 
importance  anu  of  more  effective 
fore®  in  the  administration  of  the 
criminal  law  than  the  filing  of  the 
complaint  upon  which  the  warrant  of 
arrest  is  based.i  Having  accomplished 
this  purpose,  the  defects  anti,  informali- 
ties of  the  complaint,  unless  it  fails 
utterly  to  state  the  substance  of  the-  ' 
offense  with  which  the  accused  Is 
charged,  should  not  be  held  sufficient 
to  invalidate  the  subsequent  proceed- 
ings. » (Our  italics.)" 

In  the  case  of  dtate  v.  Kennedy,  259  S.  W.  869, 
the  dourt-  had  this  to  say: 


’’BLAND,  J.  Defendant  was  convicted 
upon  an  information  charging  tfrat  he 
♦did  *'<•  * unlawfully  and  feloniously 
steal,  take  and  carry  away’  certain 
electrical  goods  and  material  of  the 
aggregate  value  of  d'400  belonging 
to  the  American  Electric  Company,  a 
corporation.  Upon  a trial  the  jury 
returned  a verdict  finding  him  guilty 
of  petit  larceny,  and  assessed  his 
punishment  at  six  months  in  the  county 
Jail. 
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MIn  order  for  defendant  to  have 
been  guilty  of  the  crime  of  embezzle- 
ment it  was  necessary  that  he  either 
have  actual  or  constructive  possession 
of  the  goods,  and  that  hi a intention 
to  steal  them  was  conceived  only  after 
he  came  into  lawful  possession  of  the 
same.  If  felonious  intent  existed  at 
the  time  of  the  taking,  then  he  was 
guilty  of  larceny.  * " 


In  the  case  of  State  v,  Scott,  256  S.  W.  745,  1. 
747,  tiie  Court  had  this  to  says 


"It  is  not  contenjded  that  the  evidence 
in  this  case  woulki  show  embezzlement, 
or  that  the  action  of  the  court  in 
taking  that  charge  away  from  the  jury’s 
consideration  was  improper.  If,  after 
receiving  the  money,  the  defenuant  had 
conceived  the  idea  of  converting  it  to 
his  own  use,  it  would  have  been  em- 
bezzlement. The  evidence  shows  that 
when  he  received  the  money  he  intended 
to  convert  it  to  his  own  use." 


In  the  case  of  State  v,  Cochran,  80  S.  W.  (2d)}.82 
1.  c.  184,  the  Court  had  this  to  say* 


"Embezzlement  is  an  offense  created 
by  statute.  A fundamental  ‘aistlnction 
between  embezzlement  and  larceny,  uni- 
versally recognized,  is  that  in  em- 
bezzlement the  money  or  property  is 
lawfully  obtained  and  unlawfully  con- 
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verted,  while  in  larceny  the  taking 
must  always  be  unlawful.  20  C.  J.  410, 
section  3,  and  cases  there  cited.  The 
elements  necessary  to  constitute  the 
crime  of  embezzlement  are  stated  in 
20  C.  J. , page  413,  section  4,  as 
follows:  ’To  make  out  a case  of  em- 

bezzlement under  the  statutes  it  is 
necessary  to  show  first,  that  the 
thing  converted  or  appropriated  is  of 
such  a character  as  to  be  within  the 
protection  of  the  statute;  second, 
that  it  belonged  to  the  master  or 
principal,  or  someone  other  than 
accused;  thiru,  that  it  was  in  the 
possession  of  the  accused  at  the  time 
of  the  conversion,  iso  that  no  trespass 
was  committed  in  taking  it;  fourth, 
that  accused  occupied  the  designated 
fiduciary  relation,?  and  --'  that  the 
property  came  into  his  possession  ana, 
was  held  by  him  by  virtue  of  his  em- 
ployment or  office;  fifth,  that  his 
dealing  with  the  property  constituted 
a conversion  or  appropriation  of  the 
same;  ana  sixth,  that  there  was  a 
fraudulent  intent  to  deprive  the  owner 
of  this  property.*  (Italics  ours.)" 


It  will  be  noted  In  reading  the  affidavit  set  forth 
in  the  opinion  request  that  it  follows  very  closely  the 
wording  of  Section  4456  R.  3.  Missouri,  1939,  and  also 
the  wording  used  in  the  information  in  the  case  of  State 
v.  Kennedy,  supra.  We  think  that  the  above  cases  clearly 
hold  that  the  wording  of  the  affidavit  would  be  sufficient 
to  charge  the  defendant  with  the  crime  of  grand  larceny, 
as  defined  in  Section  4456,  supra.  We  are  of  the  opinion 
that  this  affidavit  would  not  be  sufficient  to  charge 
the  de&adant  with  embezzlement.  As  said  in  the  case  of 
State  v,  Kennedy,  supra,  in  order  for  a defence  nt  to 
be  guilty  of  the  crime  of  embezzlement,  it  is  necessary 
that  he  either  have  actual  or  constructive  possession 
of  the  gooaa.  It  will  be  noticed  in  the  affidavit  that 
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it  is  directly  charged  that  the  ties  were  taken  "away 
from  the  possession  of  one  ,B*.n  Further,  in  the  light 
of  the  necessary  elements  to  he  pro\ed  in  a case  of 
embezzlement,  as  set  forth  in  the  case  of  State  v.  Cochran 
supra,  it  must  be  proved  that  the  accused  occupied  the 
designed  fiduciary  relationship,  that  the  property  was 
given  into  his  possession  and  was  held  by  him  by  virtue 
of  his  employment  or  office.  The  affidavit  does  not 
charge  this,  but,  on  the  contrary,  specifically  charges 
that  "B"  possessed  the  property,  thereby  making  it  one 
of  the  necessary  allegations  to  sufficiently  constitute 
the  crime  of  larceny,  under  Section  4556  R.  S,  Missouri, 
1939. 

We  call  your  attention  to  the  case  of  Btate  v. 

Ancell,  62  d,  <7,  (2d)  443,  1.  c.  446,  where  the  Court 
said! 


" it  -is-  The  justice  found  that 
the  felonious  act  charged,  in  other 
words  a felony  charged  in  the  com- 
plaint, had  been  committed.  It  was 
not  incumbent  upon  him  to  determine  . 
the  precise  degree  of  the  crime  found 
to  have  been  committed  nor,  in  our  opinion, 
could  his  attempted  determination  thereof 
preclude  the  prosecuting  attorney  from 
filing  an  information  charging  the  higher 
degree. M 


It  will  be  noted  in  this  case,  as  well  as  in  reading  the 
cases,  supra,  that  the  affiuavit  can  be  maae  by  a layman 
ana  does  not  have  to  be  drawn  with  the  precision  as  does 
an  information  or  indictment.  Further,  the  Justice  before 
whom  the  preliminary  hearing  is  held  is  only  charged 
with  the  duty  to  ascertain,  first,  whether  a felony  has 
been  committed,  and  second,  whether  there  is  probable 
cause  to  believe  the  accused  committed  it. 

As  we  understand  the  facts,  from  your  opinion  re- 
quest, the  Justice  bouna  the  defendant  over  to  the  Cir- 
cuit Court,  after  a preliminary  hearing  hela  upon  the 
affidavit  above  set  forth.  Certainly  the  defendant  was 
fully  Informed  that  he  was  charged  with  the  crime  of 
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larceny  unaer  Section  4456,  supra.  However,  if  the  evi- 
dence before  the  Justice  in  no  vrise  followed  the  affidavit, 
then  it  could  be  aaia  that  the  defendant,  though  charged 
under  one  Section  of  the  statute  was  subject  to  an  in- 
quiry unaer  a different  set  of  facts  than  those  alleged 
in  the  affidavit,,  and  would,  in  truth  and  in  fact,  have 
not  had  a preliminary  hear  in,  >,  should  he  be  charged  in 
the  information  under  a different  statute  from  that  about 
which  the  witnesses  were  interrogated.  In  other  words, 
the  defendant  is  charged  with  a statutory  crime,  both 
in  the  affidavit  and  the  information  and  the  preliminary 
hearing  accorded  him  ought  to  be  conducted  so  that  the 
evidence  adduced  before  the  Justice  explains  and  sub- 
stantiates the  charge  made  against  him. 


CONCLUSION. 


We  are  of  the  opinion  that  the  affidavit  set  forth 
in  your  opinion  request  sufficiently  charges  the  crime 
of  grand  larceny  under  Section  4456  R*  S.  Missouri, 

1939,  and  the  defendant  charged  in  the  affidavit  was 
given  a preliminary  hearing,  thereunder,  unless  the 
testimony  before  the  Justice  in  no  way  followed  the  charge 
mao.e  in  the  affidavit  and  completely  proved  a different 
crime  other  than  the  one  charged  under  .said  Lection. 


Respectfully  submitted 

APPROVED? 

D.  RICHER, C CREECH 

-Assistant  /ttorney  General 

VANE  C.  THURLO 

(Acting)  Attorney  General 
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PARENT  & CHILD:  Valid  marriage  affects  emancipation  of 

child  from  parental  control-  and  parental 
consent  for  vaccination  of  married  minor 
not  necessary. 
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Dr,  Mary  M,  Richardson, 

Supervisor,  State-wide  Health  Project 
National  Youth  Administration  for  Missouri 
412  East  High  Street 
Jefferson  City,  Missouri 
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Dear  Doctor  Richardson: 


Under  date  of  July  2,  1941,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


"On  May  9,  1941,  you  gave  us-  a ruling 
in  regard  to  the  vaccination  of  minors 
who  are  working  on  the  National  Youth 
Administration  program.  According  to 
this  ruling  it  is  necessary  that  we  have 
the  written  permission  of  the  parent 
or  guardian  for  the  vaccination. 

"Beginning  with  the  new  fiscal  year  the 
NYA  will  register  married  men  and  women 
between  the  ages  of  17  and  25  years. 
Heretofore  only  single  meh  and  women  have 
been  eligible  for  this  program  work. 

"We  would,  therefore,  like  your  opinion 
as  to  whether  or  not  we  will  need  the 
written  permission  of  the  parent  or 
guardian  to  vaccinate  a youth  who  Is 
married  but  still  a minor." 


Section  374,  Article  XVI, 
1939,  declares  who  are  minors* 


Chapter  1,  R.  S,  Missouri, 
This  section  Is  as  follows: 
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"All  person  of  the  age  of  twenty- 
one  years  shall  be  considered > of  full 
age  for  all  purposes,  except  as  other- 
wise provided  by  law,  and  until  that 
age  is  attained  they  shall  be  consider- 
ed minors*  Irovlded,  however,  that 
when  any  person  under  twenty-one  years 
of  age  is  married  to  an  adult  who  has 
or  claims  any  interest  in  real  estate 
and  wishes  to  convey,  encumber,  lease, 
or  otherwise  dispose  or  affect  the  same, 
such  minor  shall  be  deemed  of  age  for 
the  purpose  of  joining  with  his  or  her 
adult  spouse  in  the  execution  of  any 
instrument  affecting  such  spouse's 
real  estate," 


It  will  be  observed  that  this  section  contains  no 
exception  and  only  one  proviso  releasing  a minor  from  the 
disabilities  of  minority,  which  permits  minors,  when  married 
to  an  adult,  to  join  with  the  adult  spouse  in  the  execution 
of  an  instrument  affecting  the  real  estate  of  the  adult 
spouse. 

Section  375  of  the*  same  article  and  chapter  declares 
the  parents  to  be  the  natural  guardians  of  their  children, 
and  to  be  entitled  to  custody  and  control  of  them. 

Section  378  of  the  same  article  and  chapter  provides 
generally  for  the  appointment  of  guardians  for  minors. 

This  section  is  as  follows* 


"If  a minor  have  no  parent  living,  or 
the  parents  be  adjudged  incompetent  or 
unfit  for  the  duties  of  guardianship, 
the  prbate  court,  or  judge  or  clerk 
thereof  in  vacation,  subject  to  the  con- 
firmation or  rejection  of  said  court 
of  the  county  of  the  minor's  domicile, 
or  if  the  minor  have  no  domicile  in  this 
state,  then  the  probate  court,  or  Judge 
thereof  in  vacation,  of  the  county  where 
the  minor  may  at  the  time  be  astually 
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residing,  shall  appoint  guardians  to 
such  minors  under  the  age  of  fourteen 
years,  and  admit  those  above  that  age 
to  choose  guardians  for  themselves, 
subject  to  the  approval  of  the  court 
at  its  next  term  thereafter*  Unfitness 
or  incompetency  of  parents,  after  ten 
days*  notice  to  the  parents  shall  be 
decided  in  the  probate  court  by  the 
judge  thereof,  or  by  a jury,  if  one  be 
demanded,” 


Section  394  of  the  same  article  and  chapter  defines 
the  powers  of  guardians  and  curators.  This  section  is  as 
follows : 


51  The  guardian  of  the  person,  whether 
natural  or  legal,  shall  be  entitled  to 
the  charge,  custody  and  control  of  the 
person  of  his  ward,  and  the  care  of  his 
education,  support  and  maintenance;  the 
curator  shall  have  the  care  and  manage- 
ment of  the  efitate  of  the  minor,  subject 
to  the  superintending  control  of  the 
court;  and  the  guardian  of  the  person  and 
estate  of  the  minor  shall  have  all  the 
powers  and  perform  all  the  duties  both 
pf  a guardian  of  the  person  and  a curator.” 


There  are  other  sections  of  the  statutes  relating  to 
guardians  of  minors,  which  are  not  mentioned  or  set  out,  as 
the  matters  pertinent  to  this  opinion  are  covered  by  the 
above  quoted  and  referred  to  sections. 

The  question  to  be  determined  is  what  effect,  if  any, 
the  marriage  of  a minor  has  upon  the  relation  of  parent  and 
child,  with  reference  to  the  right  of  custody  and  control  by 
the  parent,  when  the  new  status  of  husband  or  wife  is  estab- 
lished for  the  minor. 

The  Laws  of  Missouri  recognize  the  right  of  minors  to 
marry  by  authorizing  the  issuance  of  marriage  licenses  to 
minora  under  certain  conditions.  The  section  of  the  statute 
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which  does  this  is  Section  3370,  Chapter  20,  R,  S,  Missouri, 
1939,  and  is  as  follows: 


”No  recorder  shall  in  any  event  ex- 
cept as  herein  provided  issue  a 
license  authorizing  the  marriage  of 
any  person  under  fifteen  years  of 
age*  Provided,  however,  that  said 
license  may  be  issued  on  order  of  the 
circuit  or  prohate  court  of  the  county 
in  which  said  license  is  applied  for, 
such  license  being  issued  only  for  good 
cause  shown  and  by  reason  of  such  un- 
usual conditions  as  to  make  such  marriage 
advisable,  and  no  recorder  shall  issue  a 
license  author  1 zing"" the  marriage  of  any"* 
male  under  the  age  of  twenty-one  years 
or  of  any  female  under  the  age  of  eighteen 
years,  except  witK  the  consent  of  his  or 
her  father,  mother  or  guardian,  which 
consent  shall  be  given  at  the  time  in 
writing,  stating  the  residence  of  the 
person  giving  suoh  consent,  signed  and 
a worn  before  an  officer  authorized  to 

administer  oaths,-  The  recorder  shall 
state  in  every  license  whether  the  par- 
ties applying  for  same,  one  or  either  of 
both  of  them,  are  of  age,  or  whether  thev 
male  is  under  the  age  of  twenty-one  years, 
or  the  female  under  the  age  of  eighteen 
years,  and  if  the  male  is  under  the  age 
of  twenty-One  years  or  the  female  is 
under  the  age  of  eighteen  years,  the  name 
of  the  father,  mother  or  guardian  con- 
senting to  such  marriage,” 

(Underscoring  ours) 


By  marriage  a minor  takes  on  a new  status,  one  that  is 
incompatible  with  that  of  a child  under  the  laws  relating  to 
parents  and  children,  A parent  is  entitled  to  the  care,  custody 
and  control  of  a child  and  the  benefit  of  the  child* a services. 
Under  the  marriage  relationship,  a male  minor  owes  to  his 
wife  the  duty  to  provide  for  and  maintain  his  wife,  A married 
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female  owes  her  services  to  her  husband,  and  the  husband  Is 
entitled  to  the  benefit  of  them. 

The  State  of  Missouri  has  no  statute  bearing  directly 
on  the  question,  and  we  have  failed  to  find  any  Missouri 
cases  directly  in  point.  However,  in  Tiffany  on  Domestic 
Relations,  Third  Edition,  where  the  emancipation  of  children 
is  under  discussion,  we  find  the  following  at  page  360: 


”iinanoipation  may  also  be  effected 
by  operation  of  law,  and  even  against 
the  will  of  the  parent.  It  is  bo 
effected  by  the  valid  marriage  of 
the  child.  * * * * 


There  are  cases  in  other  states  which  bear  directly 
on  the  point  under  consideration.  The  leading  case  la  the 
United  States  seems  to  be  a Minnesota  Case  - State  ex  rel. 
Scott  v,  Lowell,  reported  in  78  Minnesota  Reporter,  at 
page  116,  and  in  the  Northwestern  Reporter,  volume  80,  at 
page  877.  We  quote  from  this  case,  1,  c«  878: 


”Now  the  question  of  the  right  of  the 
respondent,  as  father  of  the  relator r a 
wife,,  to  restrain  her  from  going  to  her 
husband,  must  be  determined  upon  the  basis 
that  the  marriage  is  valid.  The  marriage 
of  a minor,  even  without  the  parent’s  con- 
sent, emancipates  the  child  from  the  custody 
of  the  partentj  for  the  marriage  creates 
relations  inconsistent  with  subjection  to 
the  control  of  the  parent.  Parental  rights 
must  yield  to  the  necessities  of  the  new 
status  of  the  child.  1 Bish*  Mar.  & DIv. 

Sec,  275;  Schouler,  Dom.  Rel.  Sec,  267. 

The  correctness  of  this  proposition  as 
a general  rule  Is  admitted,  but  it  is 
claimed  on  behalf  of  the  father  that  it 
does  not  apply  to  this  ease,  because  the 
husband  cannot  enforce  his  marital  rights 
without  the  consent  of  the  wife,  and  that 
she  cannot,  by  giving  her  consent  to  a 
voidable  marraige,  free  herself  from  parental 
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control,  and,  further,  that  she  cannot 
do  so  until  she  reaches  the  age  when 
she  can  legally  affirm  the  marriage; 
that  toj  hold  otherwise  would  enable  a 
girl  under  12  and  over  7 years  of  age  to 
emancipate  herself  by  consenting  to  a 
voidable  marriage.  This  course  of 
reasoning  ignores  the  fact  that  the 
marriage,  until  set  aside,  must  be,  for 
all  civil  purposes,  treated  as  valid, 
and  that  it  is  her  new  and  inconsistent 
status  as  a wife  which  emancipates  her 
from  the  control  of  her  father.  A wife 
— and  this  girl  must  toe  regarded  as 
such  for  the  purposes  of  this  case  — 
certainly  has  the  capacity  to  consent 
to  live  with  her  husband.  Whether  the 
marriage  of  a child  under  12  years  of 
age  and  over  7 years  would  emancipate 
her,  we  need  not  determine,  ■»  It  would 
seem,  however,  that  the  operation  of 
natural  laws  would  Incapacitate  her  in 
fact  from  assuming  the  new  and  incon- 
sistent relations  which  emancipate  a 
minor  from  parental  control.  Our  con- 
clusion Is  that  the  respondent  Is  not 
legally  entitled  to  detain  his  daughter, 
if  she  elects  to  return  and  live  with 
her  husband.  Therefore  It  la  ordered 
that  Sadie  Scott,  the  wife  of  the  re- 
lator, Alex  W.  Scott,  be  freed  from  the 
restraint  of  her  father,  the  respondent 
Fred  L,  Lowell,  and  that  he  surrender 
her  to  the  relatozj  If  she  elects  to  live 
with  him  as  her  husband.  Let  judgment 
be  so  entered,” 


The  Statutes  of  Missouri,  while  containing  no  direct 
provision  on  the  matter,  at  least  in  one  Instance  recognize 
the  changed  status  of  a married  minor.  This  is  in  the  law 
relating  to  divorce  and  alimony,  where  It  Is  provided  that 
parents  living  apart  are  entitled  to  an  order  of  court  res- 
pecting the  custody,  control,  services  and  earnings  of  their 
unmarried  minor  children.  This  recognition  of  the  different 
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status  of  a married  minor  is  in  Section  1526,  Article  III, 
Chapter  8 of  R,  S,  Missouri,  1939, 

Prom  the  foregoing  it  would  seem  that  the  contracting 
of  a valid  marriage  by  a minor  would  effect  an  emancipation 
of  the  minor  from  the  parental  control.  The  following  brief 
quotation  on  emancipation  Is  taken  from  the  case  of  Broslus 
v.  Barker,  154  Mo,  App,  657,  at  1,  c*  662* 


’’Complete  emancipation  la  an  entire 
surrender  of  all  the  rights  t o the 
care,  custody  and  earnings  of  the 
child,  as  well  as  a renunciation  of 
parental  duties,  (Lowell  v*  Newport, 

66  Me,  78,)  And  the  test  to  be  ap- 
plied is  that  of  the  preservation  or 
destruction  of  the  parental  and  filial 
relations,  (Sanford  v,  Lebanon,  31  Me, 

124.) 

’’There  are  two  kinds  of  emancipation- 
express  and  implied.  Express  emancipa- 
tion takes  place  when  the  pa  rent  agrees 
with  his  child,  who  is  old  enough  to  take 
care  of  and  provide  for  himself,  that  he 
may  go  away  from  home  and  earn  his  own 
living  and  do  as  he  pleases  with  the 
fruits  of  his  labor.  Implied  emancipa- 
tion la  where  the  parent,  without  any 
express  agreement  by  his  acts  or  con- 
duct, Impliedly  consents  that  his  infant 
child  may  leave  home  and  shift  for  him- 
self, (Rounds  Bros,  v,  McDaniel,  supra, 

Lowell  v,  Newport,  supra,) 

’’Unancipatlon  was  in  early  time,  evidenced 
and  perfected  by  the  formality  of  an 
Imaginary  sale.  Subsequently  this  was  abolished, 
and  the  simple  process  of  manumission  be- 
fore a magistrate  substituted,  (Everett  v, 
Sherfrey,  1 la,  358.)  In  Louisiana  the 
matter  is  expressly  regulated  by  statute* 
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But  in  the  absence  of  statute,  the 
rule  now  Ik  that  emancipation  need  not 
be  evidenced  by  any  formally  executed 
instrument,  or  by  any  record  act,  but 
is  a question  of  fact  which  may  be  proven 
from  circumstances  and  direct  proof  is 
not  required,  (Canover  v.  Cooper,  3 
Barb,  115j  Benson  v,  Remington,  2 Maas. 
115 j Everett  v.  Sherfrey,  supra.) 

•'The  question  of  emancipation  must  be 
determined  upon  the  peculiar  facts  and 
circumstances  of  each  case,  and  nothing 
more  than  general  rules  can  be  declared 
which  will  be  applicable  in  all  cases, 
(inhabitants  of  Carthage  v*  Inhabitants 
of  Canton,  54  Atl,  1104,) 

"Emancipation  is  never  presumed,  and  if 
relied  upon  as  a defense,  must  be  proven, 
(Singer  v.  Railroad,  119  Mo,  1pp.  112, 

95  S.  W,  944.)" 


« 

CONCLUSION. 


It  Is.  the  conclusion  of  this  Department  that  it  would 
not  be  necersary  to  have  the  consent  of  the  parents  to 
vaccination  of  a married  minor,  because  of  the  emancipation 
affected  by  marriage. 


Respectfully  submitted. 


All  ROVED* 


W.  0,  JACKSON, 

Assistant  Attorney  General 


Vane  c.  thurlo 

(Acting)  Attorney  General 
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NEPOTISM:  A member  of  the  County  Court 

OFFICERS  APPROVING  voting  for  approval  of  his  son- 
APPOINTMENTS : in-law  as  assistant  county 

engineer  violates  the  nepotism 
act;  but  if  other  members  of  the 
court  vote  for  such  approval 
without  the  connivance,  understand- 
ing or  agreement  of  the  related 
member  then  the  act  is  not  violated. 


January  23,  1941 


Mr.  Russell  D,  Roberts 
Prosecuting  Attorney 
Adair  County 
Klrksville , Mis  souri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date,  wherein 
you  submit  the  following  request: 


1(0ur  local  County  Court  asks  the 
question,  whether  or  not  the  County 
Engineer  and  Surveyor  recently 
elected  has  the  authority  to  appoint 
as  an  employee  working  under  him  the 
son-in-law  of  one  of  the  County 
Judges. 

"I  am  interested  in  knowing  whether 
in  your  opinion  the  power  of  the 
County  Engineer  and  County  Surveyor 
Is  absolute  enough  to  remove  any 
question  of  nepotism  in  such  an  ap- 
pointment.” 


Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri,  pertinent  to  nepotism,  provides  as  follows: 


”Any  public  officer  or  employe  of 
this  State  or  of  any  political  sub- 
division thereof  who  shall,  by  virtue 
of  said  office  or  employment,  have 
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the  rigfct  to  name  or  appoint  any 
person  to  render  service  to  the 
State  or  to  any  political  sub- 
division thereof,  and  who  shall 
name  or  appoint  to  such  service 
any  relative  within  the  fourth 
degree,  either  by  consanguinity 
or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment  •" 


In  the  case  of  State  ex  rel.  McKittrick  v.  Whittle, 

65  S,  Vi?*  (2d)  100,  1.  c.  101,  the  Supreme  Court  of  Missouri 
said  that  the  nepotism  act  was  adopted  for  the  following 
reasons  and  purposes ; 


n(l)  it  is  a matter  of  common 
knowledge  that  at  the  time  of  the 
Constitutional  Convention  in  1922- 
1923,  and  for  a long  time  prior 
thereto,  many  officials  appointed 
relatives  to  positions,  and,  thereby 
placed  the  names  <f>f  said  relatives 
upon  the  public  pay  rolls.  The 
power  was  abused  by  individual 
officials  and  by  members  of  official 
boards,  bureaus,  commissions,  and 
committees,' with  whom  was  lodged  the 
power  to  appoint  persons  to  official 
positions.  It  also  was  abused  by 
officials  with  whom  was  lodged  the 
power  to  appoint  persons  to  official 
positions,  subject  to  the  approval 
of  courts  and  other  functionaries  of 
the  state  and  its  political  subdivi- 
sions ♦ 

n(2)  It  also  is  a matter  of  common 
knowledge  that  many  of  the  relatives 
we re  inefficient,  and  some  of  them 
rendered  no  service  to  the  public. 

To  remedy  this  widespread  evil,  the 
convention  proposed  to  the  people  an 
amendment  to  the  Constitution,  desig- 
nated therein  section  13,  art.  14, 

•y-  ja  tt 
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And  the  court  also  states: 


-;!•  ■»  The  amendment  is  directed 
against  officials  who  shall  have 
(at  the  time  of  the  selection) 

•the  right  to  name  or  appoint*  a 
person  to  office.  * •*  -*  ■»  If  at 
the  time  of  the  selection  a member 
has  the  right  (power),  either  by- 
casting  a deciding  vote  or  other- 
wise, to  name  or  appoint  a person 
to  office,  and  exercises  said  right 
(power)  In  favor  of  a relative  within 
the  prohibited  degree,  he  violates 
the  amendment.  * * -* 


Section  8011,  R,  3.  Mo,  1929,  in  so  far  as  it 
applies  to  the  question  of  appointing  an  assistant  county 
engineer,  provides  as  follows: 


“The  county  court  of  the  several 
counties  In  this  state  may.  In  their 
discretion,  appoint  the  county  sur- 
veyor of  their  respective  counties 
to  the  office  of  county  highway 
engineer,  provided  he  be  thoroughly 
qualified  and  competent,  as  required 
by  this  article | and  when  so  appointed, 
he  shall  receive  the  compensation  fixed 
toy  the  county  court,  as  provided  in 
section  8008,  in  lieu  of  all  fees,  ex- 
cept such  fees  as  are  allowed  by  law 
for  his  services  as  county  surveyor: 
Provided,  that  in  counties  in  which  the 
provisions  of  this  article  with  refer- 
ence to  the  appointment  of  a county 
highway  engineer  have  not  been  suspend- 
ed as  hereinafter  provided,  the  county 
surveyor  may  refuse  to  act  or  serve  as 
such  county  highway  engineer,  unless 
otherwise  provided  by  law.  In  the  event 
that  the  county  highway  engineer  cannot 
properly  perform  all  the  duties  of  his 
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office,  he  shall,  with  the  ap-  . 
proval  of  the  court,  appoint  one 
or  more  assistants,  who  shall 
receive  such  compensation  as  may 
be  fixed  by  the  court:  * 


It  will  be  noted  that  the  appointment  of  the  assist- 
ant engineer  Is  not  complete  until  It  is  approved  by  the 
county  court.  In  other  words,  the  act  of  approval  is  a 
part  and  parcel  of  the  appointment.  We  think  -this  state- 
ment is  supported  by  the  rule  announced  in  Schulte  v.  City 
of  Jefferson,  273  S*  W,  170,  1,  c.  172  in  the  following 
language : 


" ’ Where  the  appointment  is  made  as 
the  result  of  a nomination  by  one 
authority  and  confirmation  by 
another,  the  appointment  Is  not 
complete,  until  the  action  of  all 
bodies  concerned  has  been  had,  and 
the  body  which  has  been  intrusted 
with  the  power  of  confirming  ap- 
pointments may  reconsider  Its  action 
before  any  action  based  upon  Its 
first  decision  has  been  taken.*  13 
Cyc*  p.  1372 j Meachem's  Public  Office 
and  Officers*,  Sees.  114,  124;  22  R, 

C.  L,  p.  433,  Sec,  84." 


However, .there  might  be  an  exception  to  the  foregoing 
statement  in  a case  where  the  members  of  the  court  who 
are  not  related  to  the  appointee  approve  the  appointment. 

In  that  case,  if  such  members  voting  for  the  approval  do 
not  have  an  understanding  with  the  related  member  that  they 
vote  for  the  approval,  and  if  and  provided  further  that 
they  vote  for  the  approval  as  their  free  official  act  and 
deed,  and  there  is  no' conspiracy  between  them  and  the  re- 
lated member  to  so  vote,  then  such  appointee  may  be  approved 
and  the  related  member  would  not  be  guilty  of  a violation  of 
the  nepotism  act.  This  rule  is  announced  and  applied  by  the 
Supreme  Court  of  Missouri  in  State  ex  rel.  McKittrlck  v. 
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Becker , et  al . , 81  S.  W,  (2d)  948,  951,  where  the  court 
said: 


"How,  in  the  Instant  proceeding, 
it  is  freely  conceded  that  in  the 
intended  appointment  there  is  not 
in  fact  or  in  semblance  any  con- 
nivance, agreement,  confederation, 
or  conspiracy  between  the  majority 
members  of  the  Court  of  Appeals  as 
between  themselves  or  as  between 
them,  on  the  one  hand,  and  the  non- 
voting member  on  the  other,  or  any 
common  design  between  any  two  of 
them,  that  the  two  should  accomplish 
in  behalf  of  any  or  all  a prohibited 
purpose.  The  sum  of  the  matter  is 
that  Judges  Becker  and  McCullen  are 
about,  honestly  and  in  good  faith, 
to  exercise  their  official  power  in 
securing  for  the  Court  of  Appeals 
the  continued  and  uninterrupted 
services  of  a commissioner  whose 
record  of  integrity  of  character, 
untiring  Industry,  and  distinguished 
judicial  service,  has  met  with  the 
unqualified,  approval  alike  of  his 
associates  on  the  Court  of  Appeals 
and  the  bench  and  bar  of  the  state. 

“In  view  of  the  foregoing  considera- 
tions, we  are  of  the  opinion  that  the 
threatened  action  of  the  respondents 
is  not  beyond  or  in  excess  of  their 
Jurisdiction  as  members  of  the  St, 
Louis  Court  of  Appeals  and  1s  not  in 
violation  of  section  13  of  article 
14  of  our  State  Constitution*” 


CQECLUS10H . 


It  is,  therefore,  the  opinion  of  this  department  that 
the  county  engineer  may  appoint  a son-in-law  of  one  of  the 
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county  judges*  V/©  are  further  of  the  opinion  that  since 
it  is  the  duty  of  the  county  court  to  approve  such  appoint 
ment  then  the  member  of  the  court  related  to  the  appointee 
would  be  violating  the  provisions  of  the  nepotism  act  if 
he  voted  for  the  approval  of  the  appointment.  We  are 
further  of  the  opinion  that  if  only  the  members  of  the 
county  court  not  related  to  the  appointee  vote  for  the 
approval  and  if  their  voting  is  not  by  connivance  or 
agreement  or  unders tending  with  the  related  member  that 
they  so  vote,  then  the  related  member  would  not  be  guilty 
of  a violation  of  the  nepotism  act  if  such  appointment  is 
finally  approved  by  the  other  members  of  the  county  court. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED: 


COVELL  R.  HEWiTT 
(Acting)  Attorney -General 
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TAXATION: 


County  Court  authorized  to  make  additional 
levy  under  provisions  of  Section  22  of  Art. 
SPECIAL  ROAD  AND  X of  the  Constitution  for  special  road  and 
BRIDGE  TAXES:  bridge  taxes. 
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Mr*  Marion  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  facts  and  request: 


"On  the  1941  Budget  form  #'1%  page  1, 
furnished  by  the  Auditor  to  the  County 
Clerk,  entitled  Tax  Rate  and  Valuation, 
at  item  i,  1 there  are  the  following 
entries  under  the  general  heading  Tax 
rate  for  all  revenue  purposes  preceding 
year : 

(a)  General  county  revenue  operating 

fund  $ , Per  $100  Assessed  Valua- 

tion . 

(b)  County  road  and  bridge  fund  (Sec. 

7890,  R.  S.  Mo.  1929)  $ Per  $100 

Assessed  Valuation. 

"It  has  been  the  custom  In  this  county 
for  the  County  Court  to  make  a 35^  levy 
for  $100  assessed  valuation,  which  is 
known  as  the  general  county  revenue  oper- 
ating fund,  and  the  county  in  the  past 
has  also  assessed  a special  20^  per  $100 
assessed  valuation  as  a Special  Road  and 
Bridge  Fund.  Under  the  form  that  the 
Court  has  received  for  1941,  Section  (B) 
as  above  mentioned  entitled  County  road 
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and  bridge  fund.  Sec.  7890,  R.  s. 

Mo.  1929,  would  indicate  that  the 
20^  additional  road  and  bridge 
fund  should  be  levied  under  Section 
7890,  My  Investigation  has  indi- 
cated to  me  that  Section  7890  for  a 
20^  levy  and  should  be  Included  in 
the  general  county  revenue  fund  and 
be  in  the  ZStf  per  $100  assessed 
valuation,  and  that  the  Special  road 
and  bridge  fund  that  the  county  haa 
been  assessing  in  this  county, 
should  be  levied  under  Section  7891, 
which  provides  for  a Special  road 
and  bridge  levy.  In  checking  through 
the  constitution,  I noticed  that 
Article  10,  Section  11,  provides  for 
the  general  revenue  fund  of  35^  in 
counties  similar  to  Saline  County, 
and  that  Article  10,  Section  22, 
provides  for  the  Special  road  and 
bridge  levy  and  apparently  corresponds 
with  Section  7891  of  the  R.*S.  of  1829. 
Our  County  Court  is  preparing  its 
budget  for  the  coming  year  and  is 
anxious  to  get  this  matter  cleared  up 
for,  in  my  opinion,  if  this  special 
levy  was  made  under  7890,  the  County 
would  likely  be  limited  to  only  a 35^ 
levy  and  would  not  be  able  to  make  the 
additional  20^  levy  for  roads  and 
bridges  as  they  have  done  in  the  past,” 


We  find  that  this  office,  on  December  15,  1938,  by 
an  opinion  to  Miss  Thela  Shuck  Henry,  Prosecuting  Attorney 
of  Shannon  County,  held  that  the  county  road  and  bridge 
tax  is,  by  virtue  of  the  provisions  of  Section  7890,  a 
part  of  the  levy  for  county  purposes . We  are  enclosing  a 
copy  of  this  opinion  for  your  information. 

From  this  opinion,  applying  the  facts  to  your  county, 
which  comes  within  the  brackets  under  the  Constitution 
which,  limits  the  levy  to  55/. , your  county  court  would  be 
required  to  Include  the  levy  authorized  by  Section  7890 
R.  S,  Mo*  1929  in  the  35^  levy  for  county  purposes.  As  a 
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suggestion,  however,  it  might  be  advisable  for  the 
county  court  to  make  a levy  of  some  amount  under  said 
Section  7890  in  order  that  it  may  be  authorized  to  make 
the  levy  under  Section  7891  and  under  . Section  22  of 
Article  X of  the  Constitution.  We  suggest  this  for  the 
reason  that  both  Section  7891  of  the  statute  and  Section 
22  of  the  Constitution  start  off  with  the  words:  “in 
addition  to  the  levy  authorized  byn*  This  clause  of 
these  sections  indicates  that  the  writers  of  the  Consti- 
tution and  the  Legislators  contemplated  that  some  levy 
would  be  made  under  the  county  road  and  bridge  fund 
sections. 

Referring  to  Section  22  of  Article  X of  the  Consti- 
tution and  Section  7891,  R.  S.  Mo,  1929,  which  was  enacted 
by  the  General  Assembly  by  virtue  of  the  authority  of  said 
Section  22,  we  find  that  the  courts  have  held  that  the 
levies  authorized  under  these  sections  are  not  to  bo  in- 
cluded in  the  limitations  placed  on  the  county  courts  by 
the  provisions  of  Section  11  of  Article  X for  county  pur- 
poses. 

The  Supreme  Court,  in  the  case  of  State  ex  rel.  • 
Johnson  v.  A.  T.  & Santa  Ry»  Co.,  310  Mo.  587,  1.  c. 

596,  in  speaking  of  Section  22,  Article  X of  the  Constitu- 
tion, which  authorizes  the  levy  for  special  road  and  bridge 
purposes,  said: 


“This  section  is  a grant  of  power, 
and  not  a limitation  of  power,  ex- 
cept as  to  the  amount.  The  two 
sections  (11  and  22)  must  be  con- 
strued together  and  both  permitted 
to  stand,  if  they  can  be  reconciled. 
Upon  its  very  face.  Section  22  of 
Article  X is  a provision  for  an 
additional  tax,  not  contemplated  in 
Section  11*  When  construed  together, 
the  two  sections  mean  that,  in  addi- 
tion to  the  allowable  and  limited  tax 
specified  in  Section  11,  the  county, 
in  the  discretion  of  the  county  court, 
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can  levy  an  additional,  special 
ro ad-and-bridge  tax  not  to  ex- 
ceed twenty-five  cents  on  the 
$100.  To  make  it  plain,  if  the 
county  can  levy  fifty  cents  on 
idie  $>100  under  Section  11,  it  can 
in  addition  levy  as  much  as  twenty- 
five  cents  per  $100  more  for  the 
special  road-and-bridge  find  of  the 
county , in  other  words,  construing 
the  two  sections  together,  the  levy 
for  all  county  purposes  ( and  the 
special  road-and-bridge  fund  is  for 
a county  purpose}  may  reach  the  total 
of  seventy-five  cents  on  the  $100.  # 

# * *» 


So,  in  your  case,  where  the  limit  of  levy  for  county 
revenue  purposes  is  thirty-five  cents  on  the  assessed 
valuation,  then  the  county  court  would  be  authorized  to 
levy  as  much  as  sixty-cents  on  the  $100  assessed  valuation, 
which  would  include  the  twenty-five  cents  levy  authorized 
under  Section  22  of  Article  X of  the  Constitution  and 
Section  7891,  R.  S.  Mo.  1929* 


‘ CONCLUSION . 


It  is,  therefore,  the  opinion  of  this  department 
that  the  special  road  and  bridge  tax  levy  authorized  by 
Section  22  of  Article  X of  the  Constitution  a^id  Section 
7891  R,  S.  Mo.  1929  may  be  mad©  in  addition  to  the  limita- 
tiohs  placed  on  the  county  under  Section  11  of  Article  X 
of  the  Constitution. 


Respectfully  submitted. 


TYRE  W.  BURTON 

API-ROVED : Assistant  Attorney-General 


CdVELtfl.  HEWITT  ' ” 

(Acting)  Attorney- General 
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■SPECIAL  ROAD  DISTRICTS:  Cannot  use  funds  derived  from 

special  road  tax  to  pay  bonded 
indebtedness. 

a 


February  12,  1941 


Honorable  Marlon  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 

Dear  Sir: 

Receipt  of  your  letter  of  January  2,  1941, 
asking  for  an  opinion  as  follows: 

"This  inquiry  is  made  at  the  instance  of 
the  Commissioners  of  the  Sweet  Springs  Special 
Road  District  of  Saline  County,  Missouri. 

"In  addition  to  the  200  levy  made  by  the 
county,  which  goes  to  the  General  Fund  of  the 
Sweet  Springs  Special  Road  District,  the  road 
district  has  also  issued  and  sold  bonds  for 
gravelling  of  roads  within  the  district,  and 
for  that  purpos§  have  made  a 250  levy  which  Is 
paid  into  the  interest  and  sinking  fund  of  the 
district,  and  is  sufficient  for  the  purpose  of 
retiring  bonds  and  interest  as  they  become  due. 

"There  is  however,  a surplus  of  approxi- 
mately $6,000.00  in  the  General  Fund,  whioh  is 
created  by  the  200  levy* 

"The  question  the  Commissioners  would  like 
for  you  to  decide,  is  whether  or  not  they  can 
transfer  the  $6,000.00  surplus  or  any  part  thereof 
not  needed  for  maintenance  of  the  highway,  to  the 
interest  and  sinking  fund,  so  that  they  may  re- 
duce the  levy  of  £50  for  the  retirement  of  bonds 
and  interest.  In  other  words*  may  a Special 
Road  District  use  General  Fund  money  for  retire- 
ment of  bonds,  and  at  the  same  time  reduce  the 
levy  for  interest  and  sinking  fund?" 
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was  acknowledged  in  our  letter  of  January  20th,  in  which 
information  was  requested  concerning  the  matters  referred 
to  in  the  above  letter,  concerning  which  the  opinion  was 
asked* 


Under  date  of  January  29,  1941,  you  replied  as 

follows: 

"In  reply  to  your  letter  of  January  £0, 

1941,  as  to  what  Article  of  the  statutes  this 
road  district  was  organized,  I am  informed  that 
it  was  Article  9,  Chapter  42,  R.  8.  Mo,  1929, 
beginning  at  Section  8024;  that  the  Special 
levy  of  20^  that  the  County  Court  made  was' 
authorized  by  Section  7891,  R*  S.  Mo*  1929,  and 
that  the  original  bonded  indebtedness  which 
the  district  voted,  was  authorized  by  Sections 
7961  and  Section  7962." 

You  state  that  a 20?f  tax  was  levied  in  accordance 
with  the  authority  contained  in  Section  7891  R,  3.  Mo.  1929 
This  Section  was  enacted  under  authority  of  Section  22  of 
Article  X of  the  Constitution.  These  sections  of  the  Con- 
stitution and  Statutes  are  as  follows: 

Section  22  of  Article  X of  the  Constitution: 

"In  addition  to  taxes  authorized  to  be 
levied  for  county  purposes  under  and  by  virtue 
of  sectlaall,  article  X of  the  Constitution  of 
this  State,  the  county  court  in  the  several 
counties  of  this  State  not  under  township  organ- 
ization, and  the.  township  board  of  directors  In 
the  several  counties  under  township  organization, 
may,  in  their  discretion,  levy  and  collect,  in 
the  same  manner  as  State  and  county  taxes  are 
collected,  a special  tax  not  exceeding  twenty- 
five  cents  on  each  *100  valuation,  to  he  used 
for  road  and  bridge  purposes,  but  for  no  other 
purpose  whatever;  and  the  power  hereby  given 
said  county  courts  and  township  boards  Is  declared 
to  be  a discretionary  power." 

Also  ‘Section  7891  R.  S.  Mo.  1929: 

"In  addition  to  the  levy  authorized  by  the 
preceding  section,  the  county  courts  of  the 
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counties  of  this  state,  other  than  those  under 
township  organization,  in  their  discretion  may 
levy  and  collect  a special  tax  not  exceeding 
twenty-five  cents  on  each  one  hundred  dollars 
valuation,  to  be  used  for  road  and  bridge  pur- 
poses , but  for  no  other  purposes  whatever,  and 
the  same  shall  be  known  and  designated  as  'the 
special  road  and  bridge  fund1  of  the  county; 

Provided,  however,  that  all  that  part  or  por- 
tion of  said  ta'x  which  shall  arise  from  and  be 
oolleotad  and  paid  upon  any  property  lying 
and  being  within  any  road  district  shall  be 
paid  into  the  county  treasury  and  placed  to  the 
credit  of  the  special  road  district , or  other 
road  district,  from  hich  it  arose*  and  shall 
be  paid  out  to  the  respective  road  districts 
upon  warrants  of  the  county  court , in  favor 
of  the  commissioners*  treasurer  or  overseer  of 
the  district,  as  the  case  may  be:  Provided, 

’ further,  that  the  part  of  said  special'  road 
and  bridge  tax  arising  from  and  paid  upon  prop- 
erty not  situated  in  any  road  district,  special 
or  otherwise,  shall  be  placed  to  the  credit  of 
the  ’county  road  and  bridge  fund*  and  be  used 
in  the  construction  and  maintenance  of  roads, 
and  may,  in  the  discretion- of  the  county  court, 
be  used  in  improving  or  repairing  any  street 
in  any  incorporated  city  or  village  in  the 
county,  if  said  street  shall  form  a part  of  a 
continuous  highway  of  said  county  leading 
through  such  city  or  village;  but  no  part  of 
said  fund  shall  be  used  to  pay  the  damages  in- 
cident to,  or  costs  of,  establishing  any  road: 
Provided  further,  that  no  warrant  shall  be 
drawn  in  favor  of  any  road  overseer  until  an 
account  for  work  done  or  materials  furnished 
shall  have  been  presented  and  audited  by  the 
county  court,” 

It  will  be  observed  that  Section  22  of  Article  X of  the 
Constitution,  and  Section  7891  R*  S.  Mo,  1929,  both  direct 
that  the  funds  derived  on  the  levy  of  this  special  road 
tax  shall  be  used,  for  road  and  bridge  purposes,  and  for 
no  other  purpose* 
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Vol.  61  C.  J.  paragraph  2 of  section  2235,  at 

page  1521: 

"Taxes  which  are  set  apart  by ‘the  consti- 
tution of  the  state  for  particular  uses  cannot 
be  diverted  by  the  legislature  to  any  other 
purpose,  and  neither  can  funds  derived  from 
taxes  levied  and  collected  for  particular  pur- 
poses be  legally  utilized  for,  or  diverted  to, 
any  other  purpose,  some  constitutional  provi- 
sions expressly  so  providing." 

Inasmuch  as  funds  derived  through  the  levy  of 
this  special  road  tax  can  be  used  for  no  other  purpose, 
it  remains  to  be  determined  whether  or  not  the  applying 
of  such  funds  can  be  reverted  to  the  payment  of  bonded 
indebtedness* 

In  the  case  of  Newport  v.  McLane  77  S.  W*  (2d) , 
page  27*  96  A.L.R.  655,  is  found  the  following  definitions 
of  divert  and  diversion: 

"We  shall  hereafter  use  the  term  ’divert,*  or 
’diversion’  in  the  sense  of  turning  money  be- 
longing to  one  fund,  permanently,  from  its 
purpose  or  the  final  appropriation  of  it*  to 
some  other  use  of  the  city*  Gates  v.  Jweitzer , 

347  111*  333,  179  N*  E*  837*  79  A,L*R*1151* " 

This  was  a case  in  which  suit  was  brought  against 
certain  olty  officers,  because  they  had  transferred  funds 
from  a sinking  fund  created  for  the  purpose  of  paying  a 
bonded  indebtedness  to  other  funds*  and  the  court  further 
said  at  1*  c*  660: 

• "The  courts*  indeed  all  authorities*  seem- 

ingly without  on  exception  agree  that  when  a 
tax  is  levied,  whether  by  a fiscal  court*  city 
eouncil*  or  a board  of  commissioners  of  a city* 
or  trustees  of  a town*  or  other  legislative 
body*  by  a resolution*  ordinance*  or  other  leg-* 
lslative  procedure*  specifying  distinctly  the 
purpose  for  which  it  is  levied*  the  legislative 
body  making  the  levy*  aftei'  the  tax  shall  have 
been  collected*  does  not  thereafter  have  any 
legislative  authority  over  it  for  the  purpose 
of  diverting  is  so  long  as  the  purpose  for  which 
it  was  collected  exists*  A fortiori  those  ad- 
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ministrative  officials  into  whoso  custody  and 
control  the  law  intrusts  the  same  with  the 
authority  to  invest,  preserve,  or  pay  it  out 
are  without  authority  to  divert  it*” 

The  special  road  tax  was  levied  and  collected 
for  road  and  bridge  purposes  only,  and  when  in  the  county 
treasury,  it  Is  required  to  be  kept  in  a separate  ac- 
count, The  funds  raised  by  the  levy  to  pay  the  bond  is- 
sue must  be  similarlly  treated.  Also  the  funds  derived 
from  the  bond  issue  could  be  used  for  the  purpose  of  pur- 
chasing righ-of-way  for  the  construction  of  new  roads, 
which  is  a use  not  permitted  of  funds  derived  from  the 
special  road  tax.  It  can  hardly  be  said  that  the  payment 
of  a pre-existing  debt i even  when  incurred  for  the  con- 
struction of  roads,  would  be  road  and  bridge  purposes 
within  the  meaning  of  Section  22,  Article  X of  the  Con- 
stitution, and  Section  7891  R.  S.  Mo.  1929. 

Tour  letter  also  states  that  the  Sweet  Springs 
Special  Road  District  was  organized  in  accordance  with 
Article  IX  of  Chapter  42,  R.  S.  Mo.  192,9.  This  Article 
contains  Section  8047,  which  is  as  follows: 

"The  fund  received  from  the  poll  and  road 
tax  of  said  district  shall  constitute  a general 
district  road  fund,  and  shall  be  disbursed  only 
as  hereinbefore  provided,  and  shall  be  used 
only  for  working,  repairing  and  improving  the 
public  roads  of  such  district  as  herein  pro- 
vided, and  for  no  other  purpose;  and  no  part 
thereof  shall  be  used  for  paying  damages  and 
costs  for  opening  new  roads,  but  all  such 
damages  and  costs  for  opening  new  roads  paid 
by  the  county  shall  be  paid  out  of  the  other 
county  revenue,  except  as  this  article  may 
otherwise  provide,” 

CONCLUSION. 

The  conclusion  is  reached  that  no  funds  derived 
from  the  levy  and  collection  of  the  special  road  tax 
authorized  by  Section  22  of  Article  X of  the  Constitution 
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and  Section  7891  R.  S.  Mo,  1989,  can  be  applied  to  the 
payment  of  a bonded  indebtedness. 

Respectfully  submitted. 


. W.  C,  JACKSON 

Assistant  Attorney  General. 

APPROVED: 


covr.Li,  17  HjfoiT'r 

(Acting)  Aggorney  General. 
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ELECTION  CONTESTS:  In  absence  of  statute  the  county  clerk  cannot 

receive  ,any  conipenss„tion  for  additional  expense  in  recounting 
ballots  in  gubernatorial  contest.  The  county  court  cannot 
reimburse  him  because  the  claim  is  not  a valid  claim  and  the 
court  is  precluded  from  paying  the  same  by  the  County  Budget  Law. 


April  17,  1941 


Honorable  Marion  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Sir* 


You  have  submitted  to  this  department  the 
question  of  expense  for  the  recounting  of  ballots 
in  the  contest  of  the  election  for  governor.  Your 
letter  is  as  follows! 


"C.  W.  Piper,  County  Clerk  of  Saline 
County,  hais  been  served  with  a writ 
for  the  recount  of  ballots  to  contest 
the  election  of  Forrest  C.  Dbnnell, 
Governor  of  the  State  of  Missouri,  which 
election  wjas  held  November  5th,  1940. 

The  contestant  and  the  contestee  are 
both  represented  by  Marshall  attorneys. 

Mr.  Piper  hap  fixed  April  24th  as  the 
day  on  whllch  the  ballots  will  be  opened 
and  a recount  made.  According  to  his 
instructions  in  the  writ  served  upon 
him,  the  donfcestor  and  contestee  may, 
by  mutual  Agreement,  have  present  during 
said  reeoukiting,  an  equal  number  of 
tally  clerks  and  stenographers,  in 
addition  to  the  assistants  provided 
by  the  County  Clerk. 

The  recounting  of  the  ballots  will 
necessitate  hiring  additional  clerks 
and  stenographers,  and  there  will  probably 
be  additional  expenses  that  will  have  to 
be  paid*  The  Clerk  has  taken  the  matter 
up  with  the  Saline  County  Court  to  pay 
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for  the  cost  of  the  recount*  They 
want  to  know  if  they  have  authority, 
as  County  Gourt  of  Saline  County,  to 
pay  the  expenses  of  this  recount,  and 
have  authorized,  me  to  write  you  for 
your  opinion,” 


In  arriving  at  a conclusion,  it  will  be  necessary 
to  determine  whether  there  is  any  liability  for  additional 
costa  occasioned  by  the  recount,  and  if  such  liability  f 
exists  who,  if  anyone,  is  liable  for  the  additional 
costs.  The  legislature  has  issued  the  writ  for  the 
recount  of  the  ballots  under  Sections  11654  - 11658, 
inclusive,  R.  S.  Mo,  1939,  The  sections  provide  in 
substance  that  after  the  petition  is  presented  to  the 
General  Assembly  setting  forth  the  points  on  which 
will  be  contested,  together  with  the  facts,  the 
legislature  votes  by  yeas  and  nays  whether  the  prayer 
shall  be  granted*  After  the  granting  of  the  prayer  the 
Joint  commit tde  is  appointed  to  take  the  testimony  of 
eontestor  and  conte atee , The  committee  has  the  power 
to  send  for  witnesses,  to  issue  warrants  under  the  hand 
of  the  chairman  and  to  take  the  depositions  of  witnesses. 
All  of  the  above  mentioned  statutes  are  based  on  the 
authority  given  to  the  legislature  by  Section  8 of  Article 
VIII  wherein  contested  elections,  with  the  exception  of 
governor  and  lieuten&nt-governor,  are  vested  in  the 
courts,  and  ArtlclS  V,  Section  25,  wherein  contested 
elections  for  governor  and  lieutenant-governor  are  to 
be  decided  by  both  houses  of  the  General  Assembly  in 
such  manner  as  may  be  provided  by  law. 

With  these  preliminary  remarks,  we  proceed  to 
determine  the  authority  for  costs  of  the  contest  insofar 
as  the  recounting  of  the  ballots  is  concerned  by  the  county 
clerk*  Under  Article  VIII,  Chapter  76,  R»  S.  Mo,  1939 
the  procedure  for  ©lection  contests  to  all  offices  is 
set  forth*  Section  11657  R*  S*  Mo.  1939  is  as  follows* 


”In  all  contested  elections,  costs 
may  be  adjudged  against  the  unsuccessful 
party,  and  the  payment  thereof  enforced 
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as  in  civil  cases ,w 


We  interpret  the  above  section  to  refer  to  contests 
in  the  different  courts  of  our  state  and  not  contests 
Instituted  in  the  legislature.  The  above  section  was 
tinder  construction  in  the  decision  of  Steele  vs.  Wear 
54  Mo#  531,  l.c.  555 I 


"By  they  58th  sectipn  of  the  statute 
concerning  Elections,  (Wagn.  Stat., 

574,)  it  is  provided  that,  'In  all 
contested  elections  costs  may  be  ad- 
judged against  the  unsuccessful  party, 
and  the  payment  thereof  enforced  as  in 
civil  cases,'  This  section  it  will  be 
observed  from  its  connection  with  the 
other  sections  of  the  act,  and  from  the 
whole  subject  matter  only  applies  to  > 

contests  of  elections  which  can  be  had 
before  the  courts  where  costs  can  be 
adjudged  and  the  payment  thereof  en- 
forced as  in  civil  cases  by  execution 
on  fee  bil|l  or  in  some  other  manner 
provided  for  in  the  courts.  In  the  very 
nature  of  the  case,  no  costs  could  be 
adjudged  or  enforced  by  the  House  of 
Representatives,  where  they  decide  the 
contest  by  resolution  of  the  House. 

Ho  judgment  is  rendered  or  could  be 
rendered  or  adjudged  in  such  cases,  and 
no  payment  could  be  enforced  as  costs 
are  enforced  in  civil  cases.  It  could 
not,  therefore,  have  been  intended  by 
the  legislature  that  this  last  quoted  section 
should  apply  to  any  contests  but  those 
authorised  to  be  contested  in  the  courts 
of  the  country*  It  may  be  hard  in  such 
case  for  the  plaintiff  to  be  put  to  costs, 
which  he  had  no  means  provided  by  law  by 
which  he  could  recover  it  back  from  the 
unsuccessful  party;  but  the  coimnon  law 
gives  him  no  remedy,  in  such  case,  and  we 
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do  not  think  he  has  any  by  statute." 

In  the  decision  of  Hoover  vs.  Pacific  Railway 
Company  115  Mo.  77,  the  decision  of  Steele  vs.  Wear  la 
followed  and  the  general  statute  relating  to  civil 
actions  wherein  the  party  prevailing  can  recover  hia 
costs  against  the  other  party,  except  in  cases  where 
a different  provision  is  made  by  law,  is  discussed 
and  the  conclusion  reached  is  that  no  final  costs  are 
recoverable  by  either  party  unless  by  express  statute 
and  further  that  no  coats  were  recoverable  at  common 
law.  Incidentally,  we  refer  to  the  case  of  Lowe  vs. 
Sumners  69  Mo.  App.  637,  which  deals  with  the  power 
of  the  General  Assembly  to  punish  for  contempt  not  only 
by  persons  In  their  presence  but  by  ignoring  or  treating 
with  contempt  the  General  Assembly’s  lawful  process . 

The  question  of  contempt  Is  not  germane  to  the  questions 
you  present.  merely  comment  on  the  fact  that  the 

county  clerk  must  follow  out  the  terms  of  the  writ  for 
the  recount  of  the  ballots.  The  rule  In  the  Wear  case, 
likewise  in  the  eases  of  Veldt  vs.  M.K.T.  Railway  Co. 

109  Mo,  App.  102;  Thompson  vs.  The  Union  Elevator  Co. 

77  Mo.  520  and  State  ex  rel  Houser  vs*  ulliver  50  Mo. 

217,  is  to  the  effect  that  the  right  of  coats  is  a 
statutory  right  and  does  not  exist  independent  of  the 
statute  and  that  all  statutes  relating  to  costs  must 
be  strictly  construed. 

Sometimes  the  costs  in  an  equity  case  are  left  to 
the  discretion  of  tho  court.  Supreme  Council  vs.  Nldelet 
85  Mo.  App.  283*  The  general  rule,  as  expressed  in  the 
Wear  case  and  followed  by  later  decisions  in  Misaanri, 

Is  also  adhered  to  by  foreign  states.  We  quote  from  106 
A.L.R.  928  as  follows* 


"It  appears  to  be  well  settled  that, 
in  the  absence  of  express  statutory 
authority  the  court  or  other  tribunal 
deciding  an  election  contest  may  not 
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render  judgment  for  costs  in  favor 
of  the  prevailing  party  or  order  that 
he  be  reimbursed  for  expenses  which 
he  has  incurred  in  the  contest." 


In  the  decision  of  Graham  vs.  Peters  248  111#  50 
it  was  held  that  In  the  absence  of  any  authority  in 
the  statute  for  taxing  costs  for  tellers  or  others 
designated  to  recount  ballots,  such  tellers  or  others 
were  rot  entitled  to  have  taxed  as  costs  their  services 
in  an  election  contest. 

Without  citing  further  authorities,  we  are  of  the 
opinion  that  there  is  no  statute  by  which  the  county 
clerk  Is  entitled  to  any  compensation  for  carrying  out 
his  duties  under  the  writ  for  the  recount  of  ballots 
1b sued  by  the  committee  of  the  General  Assembly.  The 
legislature  has  overlooked  or  Intentionally  failed  to 
provide  for  any  compensation  for  the  officials  who  are 
to  recount  the  ballots.  It  having  been  made  their  duty 
by  the  legislature,  we  think  the  late  decision  of 
Nodaway  County  vs.'  Kidder  129  S.  W.  (2nd)  857,  l.c. 

860,  is  applicable  Insofar  as  the  question  of  payment 
for  their  services  is  concerned: 

f 

"The  general  rule  is'  that  the  rendition 
of  services  by  a public  officer  is 
deemed  to  be  gratuitous * unless  a com- 

fensatlon  therefor  is  provided  by  statute. 

f the  statute  provides  compensation  in 
a particular  mode  or  manner,  then  the 
officer  is  confined  to  that  manner  and 
Is  entitled  to  no  other  or  further  com- 
pensation or  to  any  different  mode  of 
securing  same#  Such  statutes,  too  must 
be  strictly  construed  as  against  the 
officer.  State  ex  rel*  Evans  v.  Gordon, 

246  Mo.  12,  28*  149  S.  W*  638 J King  V. 

River  land  Levee  Dist#*  218  Mo#  App.  490, 

493,  279  S.  W#  195*  196 j State  ex  rel* 
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Wedeking  v.  McCracken,  60  Mo,  App. 
650,  656  .H 


We  next  proceed  to  the  question  of  whether  or  not 
the  county  court  can  pay  for  the  additional  costs, 
assuming  that  it  la  willing  to  do  so.  The  financial 
structure  of  a county  is  governed  by  the  County  Budget 
Act,  Article  II*  Chapter  73,  R,  S,  Mo,  1959,  Sections 
10910  - 10918,  inclusive,  in  counties  of  the  population 
of  Saline*  In  Section  10911,  the  proposed  expenditures 
of  a county  are  classified  under  six  general  classes* 

The  act  further  plaoes  the  mandatory  duty  on  all  officers 
who  are  mentioned  in  the  act  to  classify  and  sacredly 
preserve  the  priority  of  classes.  We  know  as  a matter 
of  fact  that  the  time  has  elapsed  when  your  county  has 
made  its  annual  estimate  and  that  the  budget  is  now  on 
file  in  your  county  and  with  the  state  auditor.  Hence, 
there  was  no  provision  made  and  none  can  be  made  at 
the  present  time  for  thd  payment  of  tpe  additional  costs 
of  recounting  the  ballons  out  of  the  first  five  classes 
for  the  reason  that  they  are  definite  In  their  purposes. 
Class  6 is  as  follows*  ! 


"After  having  provided  far  the  five 
classes  of  expenses  heretofore 
specified,  the  county  court  may  expend 
any  balance  for  any  lawful  purpose* 
Provided,  however,  that  the  county 
court  shall  not  incur  any  expense 
under  class  six  unless  there  is 
actually  on  hand  In  cash  funds  suffi- 


cient to  pay  all  claims  provided  for 
in  preceding  classes  together  with 
any  expense  incurred  under  class 
six*  Provided,  that  If  there  be  out- 
standing warrants  constituting  legal 
obligations  such  warrants  shall  first 
be  paid  before  any  expenditure  is 
authorized  under  class  6*” 
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A* Burning  that  your  county  may  have  a balance  in 
class  6 and  there  are  no  outstanding  Warrants  or  oblige^ 
tions  of  previous  years  now  existing,  may  the  county 
court  expend  the  balance  for  any  0 lawful  purpose” ? 

What  is  a ’’lawful  purpose”  as  used  in  the  statute? 

County  courts  are  only  agents  of  the  county  and  can 
bind  the  county  only  when  acting  strictly  within  the 
scope  of  their  statutory  authority.  Cape  Girardeau 
County  vs.  Hatton  102  Mo.  45,  Sturgeon  vs.  Hampton  88  Mo. 
205.  The  county  court  has  certain  duties  to  perform 
. with  reference  to  the  holding  of  an  election  and  the 
conduct  of  same.  There  is  no  provision  in  any  statute 
to  the  effect  that  the  county  court  has  any  duties 
to  perform  or  any  authority  with  reference  to  the 
counting  of  ballots,  or  any  other  costs  incurred  in 
connection  with  a gubernatorial  contest.  The  expression 
’’lawful  purpose”  has  been  defined  by  the  courts  in 
accordance  with  the  manner  in  which  it  was  used  in 
the  statute  and  is  conceded  to  be  general  in  character 
(but  must  be  germane  to  or  connected  with  the  business} 
and  purposes  of  the  corporation  or  county.  In  Re 
Waterloo  Oregon  County  134  Fed.  341.  Guernsey  vs. 

Ho.  Cal.  fewer  Company  117  Pacific  906. 


* CONCLUSION 


We  are  of  the  opinion  that  in  the  absence  of  any 
statute  and  In  view  of  the  fact  that  costs  in  e lection 
contests  could  not  be  collected  even  at  common  law  that 
the  county  clerk  of  your  county  cannot  receive  remuneration 
or  compensation  for  additional  expenses  incurred  In 
making  a recount  of  the  ballots  on  the  gubernatorial 
contest. 

We  are  of  the  further  opinion  that  the  county  court 
cannot  use  the  funds  of  the  county  to  compensate  or  to 
hire  additional  clerks  or  pay  the  additional  expense 
Incurred  by  the  r ©counting  of  the  ballots  for  t he  reason 
that  such  duties  are  mandatory  on  the  county  clerk  and 
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the  statute  having  provided  no  compensation  is  presumed 

£<£*?*£*  th#duW««  gratuitously,  and  ?ha£  HZZrt 

DUTOOM  within11?^  °°UI',fc  would  not  constitute  a lawful 
purpose  within  the  meaning  of  the  statutes  relating  to 

the  County  Budget  Law.  In  o then  worda.  lt  is  not  f 

valid  claim  which  the  county  court  is  authoriaed  to  pay. 


Respectfully  submitted 


OLLIVER  W«  NOLEN 
Assistant  Attorney  General 


APPROVED! 


VANE  TIIURLO  

(Acting)  Attorney  General 
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TAXATION  AND  REVENUE:  (1)  Nonresident  owner  may,  through 

\ a legally  constituted' attorney-  in  fact, 

i redeem  his  land  sold  under  the  Jones- 

Munger  law,  within  the  statutory  per- 
iod of  redemption. 

(2)  Answered  by  an  opinion  rendered 
to  Mr.  Bryan  A.  Williams,  Prosecuting 
Attorney,  Marble  Hill,  Missouri. 

April  22,  1941 


Honorable  Russell  D.  Roberts 
Prosecuting  Attorney 
Adair  County 
Kirksville , Missouri 

Dear  Mr,  Roberts: 

We  desire  to  Acknowledge  your  request  for  an 
opinion  on  April  15,  1941,  which  is  as  follows: 

"Our  local  Collector  desires  an  opinion 
oh  the  following  questions: 

”i,  If  a non-reaident  owner  of  a tract 
of  land  offered  and  sold  at  an  Annual  Tax  Sale 
executes  a power  of  attorney  authorizing  the 
redemption  of  such  tract  by  an  attorney  in 
fact,  does  such  power  of  attorney  grant  authority 
to  the  County  Collector  to  issue  a Certificate 
of  Redemption,  of  lands  thus  offered  and  sold 
at  an  Annual  Tax  Sale? 

”11*  If  a tract  of  land  is  sold  at  an  An- 
nual Tax  Sale  and  the  party  to  whom  such  tract 
was  assessed  executes  a deed  of  conveyance  on 
same  during  the  two  year  period  of  redemption 
to  a party  other  than  the  party  that  holds  a 
Certificate  of  Purchase  issued  by  the  County 
Collector,  does  a County  Collector  have  author- 
ity under  the  Statutes  of  the  State  of  Missouri 
to  issue  Certificate  of  Redemption  to  party 
to  whom  such  tract  was  assessed  and  sold  at  an 
Annual  Tax  Sale*” 

We  are  presuming  that  the  second  part  of  your 
inquiry  might  be  clarified  by  marking  out  the  words 
"assessed  and”  and  "at  an  annual  tax  sale”  and  adding  the 
words  "by  such  owner”  in  the  last  line  thereof  so  that 
the  last  line  of  such  inquiry  shall  read  as  follows: 

"sold  by  such  owner.” 
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I. 

Section  11145  R.  S.  Mo.  1939,  .relating  to  the 
manner  of  redeeming  property  sold  for  delinquent  taxes 
on  real  estate  is  as  followss 


"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  having  an 
interest  therein,  may  redeem  the  same  at  any 
time  during  the  two  years  next  ensuing,  in  the 
following  manner:  By  paying  to  the  county  col- 
lector, for  the  use  of  the  purchaser,  his  heirs 
or  assigns , the  full  sum  of  the  purchase  money 
named  in  his  certificate  of  purchase  and  all 
the  costs  of  the  sale  together  with  interest 
at  the  rate  specified  in  such  certificate,  not 
to  exceed  ten  per  centum  annually,  with  all  sub- 
sequent taxes  which  have  been  paid  thereon  by 
the  purchaser,  his  heirs  or  assigns,  with  inter- 
est at  the  rate  of  eight  per  centum  per  annum 
on  such  taxes  subsequently  paid,  and  in  addition 
thereto  the  person  redeeming  any  land  shall  pay 
the  costs  incident  to  entry  of  recital  of  such 
redemption*  Upon  deposit  with  the  county  col- 
lector of  the  amount  necessary  to  redeem  as 
herein  provided,  it  shall  be  the  duty  of  the 
county  collector  to.  mail  to  the  purchaser,  his 
heirs  or  assigns,  at  the  last  postoffice  ad- 
dress if  known,  and  if  not  known,  then  to  the 
address  of  the  purchaser  as  shown  in  the  record 
of  the  certificate  of  purchase*  notice  of  such 
deposit  for  redemption*  Such  notice,  given  as 
herein  provided,  shall  stop  payment  to  the 
purohaser,  his  heirs  or  assigns,  of  any  further 
Interest  or  penalty *’  In  case  the  party  purchas- 
ing said  land,  his  heirs  or  assigns,  fails  to 
take  a tax  deed  for  the  land  so  purchased  within 
six  months  after  the  expiration  of  the  two  years 
next  following  the  date  of  sale,  no  interest 
shall  be  charged  or  collected  from  the  redemp- 
tioner  after  that  time** 
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Section  11130  R.  S.  Mo,  1939,  provides  for 
final  sale  at  a third  offering  of  land  for  delinquent 
taxes,  and  from  such  sale  there  can  be  ho  redemption. 
Therefore,  redemption  lies  only  in  case  of  first  and 
second  offerings  of  such  lands. 

The  Jones-Munger  law  is  a remedial  or  procedural 
law  relating. to  the  collection  of  delinquent  taxes  on 
real  estate  and,  as  such,  it  was  not  intended  to  nor  does 
it  affect  laws  of  private  contract  relating  to  conveyances 
of  real  estate  nor  any  interest  therein. 

Therefore,  a resident  or  nonresident  "owner  or 
occupant  of  any  lend  * * * or  any  other  persons  having 
interest  therein"  may*  invest  proper  agents  with  author- 
ity under  lawful  instruments  to  act  in  their  behalf. 

Such  agent vS  should  be  recognized  by  a collector  as  agents 
of  such  interested  parties  for  the  purposes  expressed 
in  such  instruments*  Parties  having  the  right  to  redeem 
themselves,  may  redeem  through  lawful  agents*  absent  a 
prohibitory  Statute*  « 

The  right  of  the  certificate  holder  is  defined 
in  Hilton  v*  Smith  134  Mo*  499*  509  as  follows: 

"At  the  time  the  bach  tax  suit  was  com-* 
menced  interpleader  Smith  h Id  certificates  of 
the  purchas  of  the  land  at  collector’s  sales 
for  taxes  levied  for  the  years  1874  and  1875* 

The  time  allowed  by  the  law  (Wag*  Stat* * p* 

1202*-  see*  208}  in  which  the  owner  could  re- 
deem had  expired  and  he  was,  and  for  some  time 
had  been  entitled  to  a deed* 

"What  title  to*  interest  in*  or  lien  upon 
land  a certificate  of  purchase  secures  to  the 
holder  is  a question  upon  which  there  is  a dif- 
ference of  opinion*  It  may  be  said  generally 
that  the  right  is  no  larger  than  the  statute 
gives*  The  law  of  1872  only  gives  the  right 
to  the  redemption  money  in  case  the  land  is 
redeemed*  and  to  a deed  when  the  time  of  redemp- 
tion has  expired* 


Hon*  Russell  D*  Roberts 


4 


April  22,  1941 


MIn  the  absence  of  provisions  of  law  de- 
fining the:  rights  of  the  holder  of  a certifi- 
cate of  purchase  the  generally  accepted  rule  is 
that,  until  the  delivery  of  a deed,  he  takes  no 
title  to  the  land,  either  legal  or  equitable. 

Black  on  Tax  Titles,  sec.  522;  Burroughs  on 
Taxation,  p.  321. 

HThe  rule  is  announced  by  this  court  in 
Donohoe  v.  Veal,  19  Mo.  335,  336,  as  follows! 

•If  the  lav/  did  not  propose  to  give  the  pur- 
chaser the  title  to  the  land  until  two  years 
should  elapse  from  the  time  of  the  purchase,  then 
it  did  mean  that  the  title  should  remain  in  the 
owner  for  that  period,  and  the  right  of  the  pur- 
chaser was  to  receive  his  money,  with  a high  penal 
interest,  during  the  delay  of  redemption.  It 
appears  very  clearly  to  be  the  design  of  these 
two  acts,  that  the  title  of  property  sold  for 
taxes  shall  remain  undisturbed,  until  the  deed 
is  actually  executed  by  the  register;  and  that , 
until  that  act  is  performed,  the  title  is  in 
the  former  owner. *” 

"After  the  period  allowed  for  redemption 
has  expired,  as  was  the  case  here,  the  holder 
of  the  certificate  has  a mere  naked  right  to 
demand  and  receive  a deed  from  the  collector. 

The  law  thereafter  gives  him  no  lien  upon  the 
land  for  any  sum,  except  that,  in  case  his  title 
fails,. he  may  secure  a lien  under  section  219, 

2 Wagner*s  Statute,  page  1206.  Pitkin  v, 

Reibel , 104  Mo.  511." 

We  are  unable  to  find  any  provisions  in  the 
Jones-Munger  statute  that  would  make  the  above  rule 
inapplicable. 

CONCLUSION 

Therefore,  a nonresident  owner  of  real  estate 
in  Missouri  may,  through  lis  legally  constituted  at- 
torney in  fact,  redeem  his  land  sold  under  the  Jones- 
Munger  law  for  delinquent  taxes  within  the  statutory 
period  of  redemption. 
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II. 

Tills  inquiry,  as  clarified,  is  answered  by 
an  opinion  rendered  by  this  Department  to  Mr,  Bryan  A. 
Williams , Prosecuting  Attorney,  Marble  Hill,  Missouri, 
November  lb,  1939,  a copy  of  which  is  enclosed  herein. 

Respectfully  submitted, 


3.  V.  ME  DUNG 

Assistant  Attorney  General 


APPROVED: 


TWITT  thurlo 

(Acting)  Attorney  General 

SVM/mc 
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MUNICIPAL  CORPORATIONS:  In  cities  of  the  third  class  the  mayor 
CONFLICT  OF  LAWS:  only  has  the  power  of  appointment  of 

non-elective  officers.  City  ordinanc 
Conflicting  with  state  law  absolutely 
void. 


August  16,  1941 


Mr,  Arthur  Rogers 
City  Attorney 
Richmond,  Missouri 

Dear  Sirs 

We  are  in  receipt  of  your  request  for 
from  this  department  which  reads  as  follows* 


HMr.  Robert  S,  Lyon,  Mayor  of  the 
City  of  Richmond,  has  requested 
that  I write  your  office  for  an 
opinion  on  the  interpretation  of 
Section  6735,  R.  SU  Mo.,  1929, 
which  Section  reads  as  follows* 


nMay  Appoint  What  Officers.— 

The  Mayor,  with  the  consent  and 
approval  of  a majority  of  the  mem- 
bers elected  to  the  city  council, 
shall  have  power  to  appoint  a street 
commissioner  and  such  other  officers 
as  he  may  be  authorized  by  ordinance 
to  appoint. 

”The  Council  of  the  City  of  Richmond, 
being  of  the  opinion  that  the  above 
•section  reserves  to  the  Council  the 
authority  to  appoint  all  city  of- 
ficers (except  those  elective)  except 
the  street  commissioner,  repealed  an 
ordinance  granting  such  power  to  the 
mayor  and  took  away  the  mayor’s 
authority  to  appoint  any  such  officer  ex- 
cept the  street  commissioner. 

’•'^he  mayor  is  of  the  opinion  that  this 
section  is  not  a limitation  on  the 
mayor’s  right  and  authority  to  appoint 
and  is  intended  to  mean  that  the  mayor 
shall  appoint  a street  commissioner  and 
all  other  officers  to  fill  departments 
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which  the  council  may  set  up  and  provide. 

”Woul&  you,  at  your  earliest  convenience, 
give  us  your  opinion  on  this  question.” 

The  section  above  set  out,  6733,  R.  S.  Missouri  1929, 
is  now  Section  6879,  R.  S*  Missouri  1939.  This  section  reads 
as  follows j 

"Hie  mayor,  with  the  consent  and  ap- 
proval of  a majority  of  the  members 
elected  to  the  city  council,  shall 
have  power  to  appoint  a street  com- 
missioner and  such  other  officers  as 
he  may  be  authorized  by  ordinance  to 
appoint . ” 

It  will  be  noticed  in  the  abpve  section  that  these 
words  are  used,  ”The  mayor,  # shall  have  power  to  appoint 
-a-”  The  part  omitted  by  the  asterisks  is  as  follows*  ”4*  •>> 
with  the  consent  and  approval  of  a Majority  of  the  members 
elected  to  the  city  council,  In  other  words,  in  con- 

struing this  section  It  specifically  states  that  the  mayor 
shall  have  power  to  appoint  and  does  not  give  that  power 
to  a majority  of  the  members  elected  to  the  city  council* 
"Shall”  has  been  construed  as  being  mandatory.  It  was  so 
held  in  119  S.  W.  (2d)  941,  where  the  court  said,  par.  7* 

”It  is  the  general  rule  that  In 
statutes  the  word  *may*  is  per- 
missive only,  and  the  word  ♦shall* 

Is  mandator^,” 

Under  our  interpretation  and  the  interpretation 
of  many  holdings  of  the  Supreme  Court  by  the  use  of  the 
word  ”shall”  In  Section  6879,  supra,  it  is  mandatory  that 
the  mayor  make  the  appointment  but  the  majority  of  the 
members  elected  to  the  city  council  shall  consent  and  ap- 
prove his  appointment* 

Section  6879,  supra,  was  partially  construed  in 
Boonville  ex  rel,  v*  Stephens,  238  Mo*  339,  1*  c.  366, 

Where  the  court  said* 

”It  is  claimed  that  Capt.  Ravenel  was 
not  city  englnss*?  for  the  reason  that 
no  ordinance  was  shown  In  evidence 
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ereating  such  office,  and  that  there 
can  he  no  officer  de  facto  where 
there  la  no  de  Jure  office*  We  can- 
not unqualifiedly  agree  to  that  propo- 
sition. The  statute  does  not  create 
the  office  of  city  engineer.  Section 
5766,  Revised  Statutes  1899,  gives 
the  mayor  power,  with  the  consent  of 
the  council,  to  appoint  *a  street  com- 
missioner and  such  other  officers  as 
he  may  be  authorized  by  ordinance  to 
appoint. * 

w Subdivision  8 of  section  5858  required 
the  city  engineer  or  other  proper  of- 
ficer to  make  the  estimate.  There  can 
be  no  doubt  then  that  the  city  council 
had  the  power  to  create  the  office  of 
city  engineer,  Capt,  Ravenel  had  acted 
as  sucji  city  engineer  for  the  period 
of  eight  or  ten  years.  He  was  recognized 
as  such  officer  by  the  city  council 'in 
the  ordinances  concerning  this  improve- 
ment. Every  one  connected  wifch  the  city 
government  for  that  long  period,  and 
every  one  concerned  in  city  matters 
wherein  the  engineer *s  services  were 
necessary,  wa4  evidently  under  the 
impression  not  only  that  there  was  an 
office  of  city  engineer,  but  that 
Ravenel  was  such  officer. 

"Now  the  objection  is  made  that  because 
no  ordinance  is  shown  creating  such  of- 
fice, the  foundation  has  fallen  from 
under  these  taxbllls.  Such  a result 
is  a non  sequitur*" 

The  above  holding  was  to  the  effect  that  the  mayor  should 
appoint  "a  street  commissioner  and  such  other  officers  as 
he  may  be  authorized  by  ordinance  to  appoint." 

In  reading  the  above  quotation,  and  in  reading  the 
statutes,  it  is  very  clear  that  the  Legislature  intended 
that  the  mayor  should  appoint  for  the  reason  that  it 
specifically  states  "as  authorized  by  ordinance  to  appoint." 
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Also,  In  passing  upon  Section  6879,  supra,  the 
court.  In  Menefee  v,  Taubman,  159  Mo,  App,  318,  1,  c,  320 
In  passing  upon  the  above  section,  said* 


* « ^he  elective  officers  of 
cities  of  the  third  class  do  not 
include  the  office  of  city  engineer 
(R,  S*  1909,  sec,  9147)  and  no  suc- 
cessor to  Duncan  was  elected.  But 
the  statutes  provide  (sec,  9157) 
that  * the  mayor  with  the  consent  and 
approval  of  a majority  of  the  members 
elected  to  the  city  council  shall  have 
power  to  appoint  a street  commissioner 
and  such  other  officers  as  he  may  be 
authorised  by  ordinance  to  appoint.* 
Pursuant  to  this  statute  an  ordinance 
was  enacted  June  23,  1904,  entitled 
*An  ordinance  appointing  a city 
engineer  of  the  City  of  Lexington 
and  fixing  his  compensation, * and 
Wilson  succeeded  Duncan  by  appointment 
under  this  ordinance.  n 


Also,  in  the  casd  of  Weesner  v.  Bank,  106  Mo.  App. 
668,  1.  c.  671,  the  court*  in  passing  upon  the  same  mat- 
ter, said* 


"Hie  act  governing  cities  of  the  third 
class  does  not  in  specific  terms  pro- 
vide for  a city  engineer.  Section 
5765,  R.  S.  1899,  provides t ’The 
.mayor,  with  the  consent  and  approval 
of  a majority  of  the  members  elected 
to  the  city  council,  shall  have  power 
to  appoint  a street  commissioner  and 
such  other  officers  as  he  may  be  au- 
thorized by  ordinance  to  appoint** 

But  as  section  5848  provides  that 
certain  duties  shall  be  performed  by 
a city  engineer,  or  other  officer, 
there  can  be  no  doubt  but  what  the 
city  may,  under  said  section  5765 
appoint  a city  engineer*  But  under 
said  section  5848  an  officer  other 
than  the  city  engineer  may  perform 
the  duties  required  in  regard  to 
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severs.  Under  said  section  the 
language  used  Is  the  ’city  engineer 
or  other  officer.’  By  the  act  of 
May  9,  1899,  amending  section  5858, 
the  words  used  are*  ’The  city 
engineer  or  other  proper  officer,* 

We  take  It  that  the  word  proper  la  & 
limitation  upon  the  word  officer  re- 
quiring that  he  have  proper  quali- 
fications for  the  work. 

"But  it  is  contended  that  the  duties 
imposed  by  the  statute  must  be  per- 
formed either  by  the  city  engineer 
or  by  an  officer  of  the  city,  and 
as  Grieb  was  neither,  his  acts  were 
void.  Section  5777  construes  the 
term  officer  as  follows*  ’The  term 
officer  whenever  used  in  this  article 
shall  include  any  person  holding  any 
situation  under  the  city  government 
or  any  of  its  departments  with  an 
annual  salary  or  for  a definite  term 
of  office.’  As  Grieb ’s  appointment 
did  not  provide  for  an  annual  salary 
for  his  services,  nor  for  a definite 
terxji  of  office',  he  was  not  an  officer 
within  the  meaning  of  said  section. 

"Appointive  off leers-- other  than  that 
of  street  commissioner— as  provlfed  by 
said  section  6765  can  only  be  appoint- 
ed in  cases  where  there  is  an  ordinance 
authorising  such  appointment.  No  evi- 
dence of  such  an  ordinance  is  found  in 
the  record.  There  was,  then,  no  such 
an  officer  as  a city  engineer.  And  it 
is  clear  that  the  statute  contemplates 
- that  the  city  engineer  be  an  officer. 

The  language,  ’the  city  engineer  or 
other  officer*  implies  at  least  that 
he  must  be  an  officer." 

In  none  of  the  quotations  as  set  out  in  the  above 
cases  does  the  court  doubt  the  fact  that  the  mayor  should 
make  the  appointment  of  all  officers  under  an  ordinance 
passed  by  the  city  council.  The  city  eouneil  in  cities 
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of  the  third  class  passes  the  ordinances  and  the  mayor 
has  no  power  to  vote  upon  an  ordinance  except  in  a tie* 
Section  6871,  R,  S.  Missouri  1939,  specifically  states 
that  the  mayor  shall  have  no  power  to  vote  on  ordinances 
except  in  case  of  a tie  vote  in  the  city  council.  This 
section  should  he  used  in  construing  Section  6879,  supra, 
upon  which  section  this  opinion  is  based* 

The  word  "appoint”  as  used  in  Section  6879,  supra, 
is  not  ambiguous  and  is  pot  subject  to  construction  as  it 
Is  a word  that  has  an  ordinary  meaning,  but  the  above  sec- 
tion seta  out  that  the  appointment  must  be  considered  by 
a majority  of  the  city  council  ar|d  approved  by  them.  In 
the  ease  of  Better  Built  Homes  & 'Mortgage  Co,  v,  Nolte, 

211  Mo,  App,  601,  1,  e.  608,  the  court,  in  construing  the 
word  "approve"  which  approval  was  made  by  one  person  in 
a case  whew  the  appointment  was  made  by  another  person, 
said: 

"k  « # Counsel  for  respondents  also 
argue  that  from  the  very  language  of 
the  statute  itself  it  appears  that  the 
duty  of  the  Board  of  Aldermen  is  not 
ministerial  but  Involves  the  exercise 
of  a discretion;  that  the  word  ’approve* 
is  used,  and  therefore  it  necessarily 
follows  that  a discretion  is  involved. 

The  word  ’approve*  does  not  necessarily 
indicate  that,  a discretion  is  contem- 
plated, The  word  must  be  considered 
In  connection  with  the  subject  matter 
to  which  it  is  applied,  and  the  con- 
nection in  which  same  is  found,  *:•  * " 

Also,  to  the  same  effect  is  the  case  of  Cunlo  v, 
Franklin  County,  285  S,  W.  1005,  1,  c,  1008,  where  the 
court  said: 

"The  statutes  say  ’the  circuit  judge 
shall  designate  or  appoint  # * « » 

a probation  officer, 

"’The  word  "designate,”  when  used 
by  the  appointing  power  in  making  an 
appointment  to  office,  is  equivalent 
to  the  word  "appoint,"*  Words  and 
Phrases,  vol,  3,  p»  2027,  citing  Peo- 
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pie  v,  Fitzsimmons,  68  N.  y.  514,  519* 

"*The  word. "appointed”  means  named  or 
designated  for  or  assigned  to  an  of- 
fice,1 Words  and  Phrases,  -sol.  1,  p, 

458,  citing  Brown  v.  0* Connell,  36  Conn, 

432,  447,  4 Am.  Rep.  89.” 

Also,  in  the  case  of  State  v.  Caulfield,  62  S.  W. 

(2d)  818,  1,  c,  823,  the  court,  in  construing  the  word 
"approval"  where  a certain  act  or  thing  was  done  by  another, 
said  i 

"Among  the  decisions  Involving  matters 
Cognate  to  those  instanced  above  and 
bearing  on  the  question  now  under  con- 
sideration, the  power  of  approval, 
reference  will  be  made  to  two,  these 
being  typical  of  a number  of  others. 

”In  the  case  of  State  v.  Rhein,  Treas., 

149  Iowa,  76,  loe.  cit.  80,  127  N,  W. 

1079,  1081,  a statute  was  rudder  con- 
struction which  authorized  the  county 
treasurer  to  select  depositories  *to 
be  approved  by  supervisors,*  and  the 
court  held  that  the  supervisors  had 
no  power  of  selection,  saying*  *Had 
it  been  the  purpose  of  the  Legislature 
to  empower  the  board  to  designate  the 
depository,  the  easy  and  the  obvious 
thing  was  to;  say  so  in  plain  unambiguous 
. terms,  » % & To  "approve”  or  give  "ap- 
proval” is  in  its  essential  and  most 
obvious  meaning  to  confirm,  ratify, 
sanction,  or  consent  to  some  act  or 
thing  done  by  another, * 

"In  Thaw  v.  Ritchie,  5 Mackey  (16  B. 

C.)  200,  225,  it  was  held  that,  as 
used  In  the  act  of  1798,  providing 
that  the  chancellor  should  * approve* 
a decree  of  the  orphans*  court  for 
the  sale  of  the  lands  of  a ward, 

* approve*  implies  a revisory  proceed- 
ing, as  the  term  is  only  appropriate  ' 


Mr,  Arthur  Rogers 


8~ 


Auguat  16,  1941 


to  such  an  act,  and  the  statute 
clearly  contemplates  a previous 
decree  by  the  orphanaT  court  to 
receive  the  approbation  of  the 
chancellor', h 

In  view  of  the  quotations  set  out  In  the  three 
above  cases  and  in  construing  Section  6879,  supra,  the 
fact  that  the  appointment  by  the  mayor  should  be  consented 
to  and  approved  by  a majority  of  the  members  of  the  city 
council  does  not  mean  that  the  members  of  the  city  council 
should  have  the  power  of  appointment.  The  question  of  ap- 
proval was  also  passed  upon  In  Baynes  v.  Bank  of  Caruthersville 
118  S,  W,  (2d)  1051,  3|,  c«  105$,  where  the  court  said* 

’’But  we  do  4°t  believe  that  ends  the 
matter  or  that  the  determination  of 
the  case,  sd  far  as  the  court  is  con- 
cerned, turiis  alone  on  the  use  of  the 
word  1 fix*  in  the  statute.  One  sec- 
tion authorizes  the  Commissioner  to  em- 
ploy deputies  and  counsel  but  provides 
that  no  salaries  or  fees  shall  be  paid 
♦unless  approved'  by  the  Cttrchit  Court, 

The  other  section  provides  that  the 
Commissioned  shall  pay  his  deputies 
and  counsel  ! from  the  funds  In  his 
hands  subject  to  the  approval*  of 
the  Circuit  Court*  ^hls  is  the  sec- 
tion which  days  that  the  Commissioner 
shall  ♦fix*  {the  fees  of  his  deputies 
and  counsel^  . 

f 

'♦As  used  in  \ the  statute  the  words  'ap- 
proved’ and  I * approval * must  be  consid- 
ered In  at  least  two  connections— first* 
with  the  duty  of  the  court  and  second. 

In  connection  with  the  word  'fix.*  Inhere 
are  Instances  when  the  words  'approve' 
and  ’approval ' as  used  in  the  atsfcute 
contemplate  the  doing  of  a purely 
ministerial  act.  Better  Built  Homes 
& Mortgage  Co,  v.  Nolte  et  al*>  211 
Mo.  App.  601,  249  S.  W.  743.  But  as 
applied  to  a court  whose  duty  It  is 
, to  supervise.  In  a large  measure,  the 
liquidation  of  a state  bank  within 
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Its  Jurisdiction  the  words  do  not  con- 
template the  court’s  approval  as  a 
purely  ministerial  act  or  duty*  The 
words  as  here  used  call  for  the  exer- 
cise of  judicial  discretion  and  determina- 
tion* a hearing  and  judgment  by  the  court 
passing  on  the  matter  before  it*  6 G,  J, 

S»,  Approve,  p.  129. M 

In  the  request  it  states  that  the  city  council 
repealed  an  ordinance  granting  such  power  of  appointment 
to  the  mayor  and  took  away  the  mayor’s  authority  to  ap- 
point any  other  officer  except  the  street  commissioner. 

In  reading  the  authorities  set  out  heretofore  in  this 
opinion,  it  has  been  the  unanimous  opinion  of  the  dif- 
ferent courts  that  the  mayor  has  the  power  to  appoint, 
■under  Section  6879,  supra,  the  Street  commissioner  and 
any  other  officer  authorized  by  ordinance  to  appoint. 

Some  of  the  cases  even  go  so  far  that  they  authorize 
the  mayor  to  appoint  a city  engineer  where  no  such  office 
had  ever  been  authorized  by  an  ordinance  of  the  city 
council.  „ 

Section  7442,  R*  S,  Missouri  1939,  reads  as  fol- 
lows s 

“Any  municipal  corporation  in  this 
state,  whether  under  general  or 
special  charter,  and  having  authority 
to  pass  ordinances  regulating  sub- 
jects, matters  and  things  upon  which 
there  is  a general  law  of  the  state, 
unless  otherwise  prescribed  or  au- 
thorized by  scan©  special  provision 
of  its  charter,  shall  confine  and 
restrict  its  jurisdiction  and  the 
passage  of  its  ordinances  to  and 
in  conformity  with  the  state  law 
upon  the  same  subject.” 

Under  the  above  section  any  ordinance  passed  by 
a city  council  which  would  nullify  the  state  law  would 
be  absolutely  void.  It  was  so  held  In  the  case  of  John 
Bardenheler  Wine  & Liquor  Co.  v.  City  of  St.  Louis,  135 
S.  W.  (2d)  345,  par.  2,  where  the  court  said? 
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BWe  examine  first  the  assignment  that 
the  section  of  the  ordinance  mentioned 
Is  invalid  because  in  conflict  with 
the  provisions  of  the  state  liquor  con- 
trol act,  and  particularly  sections  21 
and  25  thereof.  Mo.  St.  Ann.  sections 
4525g— 23,  4525g--29,  p.  4689*  The 
rule  that  municipal  ordinances  regulat- 
ing subjects,  matters  and  things  upon 
which  there  is  a general  law  of  the 
state,  must  be  in  harmony  with  the 
state  law  (Sec.  7289,  R.  S.  *29,  Mo* 

St.  Ann.  section  7289,  p.  6874;  Ex 
parte  Tarllng,  Mo.  Sup.,  241  S.  V/. 

929)  is  not  controverted  by  respond- 
ents. -is-  «•  «■  * •*  * **  n 


Also,  the  same  holding  was  held  in  State  ex  rel. 
NIgro  v.  Kansas  City,  27  S.  W.  (2d)  1030,  325  Mo.  96. 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  under  Section  6733,  R.  S,  Missouri 
1929,  which  Is  now  Section  6879,  R.  S.  Missouri  1939,  the 
mayor  only  has  the  power  of  appointment  and  the  majority 
of  the  member#  elected  to  the  city  council  can  only  con- 
sent and  approve  his  appointment, 

» 

It  is  further  the  opinion  of  this  department.  In 
view  of  the  cases  herein  set  out,  that  the  mayor  only 
can  appoint,  not  only  the  street  commissioner  but  also 
any  other  officer  AS~  he  may  be  authorised  by  ordinance 
to  appoint. 

It  is  further  the  opinion  of  this  department  that 
the  ordinance  passed  by  the  city  council  which  repealed 
an  ordinance  which  granted  the  mayor  the  power  to  appoint 
non-elective  city  officers  other  than  the  street  commis- 
sioner, is  absolutely  void  for  the  reason  that  it  earmot 
be  harmonized  with  the  state  law  as  set  out  in  Section 
6879,  supra. 

Respectfully  submitted 

APPROVED s 


ROY  McKITTRICK 

' Attornev  OenaTsI 


W.  J.  BURKE 

Assistant  Attorney  General 
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BURIAL  INSURANCE  SOCIETIES:  Persons  or  corporations  doing 
burial  insurance  business  without  authority 
from  Insurance  Department  subject  to  punishment. 


October  17,  1S41 


Honorable  Marion  Robertson 
Prosecuting  Attorney- 
Saline  County- 
Marshall,  Missouri 


Dear  Sir: 


In  your  letter  of  August  23,  1941,  you  wrote  this 
office  requesting  an  opinion  as  follows; 


"My  attention  has  been  called  to  a 
recent  criminal  suit  filed  against 
a man  named  Mels ter,  owner  of  a 
Boonvllle  Funeral  Home,  and  Roberson 
for  violation  of  the  Burial  Associa- 
tion regulations. 

a 

"1  have  read  the  recent  Supreme  Court 
opinion  in  the  case  of  State  ex  inf. 
Williamson  versus  Black  and  others 
which  held  that  Burial  Associations 
must  operate  solely  under  the  super- 
vision of  the  Insurance  Department. 

"There  Is  a concern  in  Marshall  that 
sells  policies  for  the  Barry  County 
Burial  Association  of  Cassville*  I 
understand  that  the  recent  legislature 
failed  to  pass  a bill  regarding  the 
Burial  Associations  of  this  state. 

"I  would  like  to  have  your  opinion  as 
to  whether  or  not  this  Association  and 
its  agents  in  Saline  County  are  vlolat' 
ing  the  law  and  if  they  are  subject  to 
prosecution." 
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Your  letter  fails  to  state  any  facts  as  to  how 
the  concern  mentioned  does  business. 

In  your  letter  mention  is  made  of1 the  case  of 
State  ex  inf.  Williamson  v.  Black,  et  al«,  145  S.  V;. 

(2d)  406.  As  you  know,  this  case  held  unconstitutional 
and  void  the  sections  of  the  statutes  under  which  numerous 
burial  insurance  societies  had  been  incorporated  and 
were  doing  business,  and  the  following  language  was 
used  at  1.  c,  409s 


” it  seems  obvious  that  the  Act 

of  1917,  and  present  Sections  5014-5019, 
provide  for  incorporation,  as  benevolent 
corporations,  of  associations  which 
would  actually  be  business  corporations 
authorized  to  operate  solely  upon  an 
insurance  basis.  Therefore,  these 
sections  conflict  with  and  violate 
Section  21,  Article  10  of  our  Consti- 
tution, and  we  must  hold  them  uncon- 
stitutional and  void  in  so  far  as  they 
are  thus  in  conflict  with  the  Consti- 
tution.” 


By  this  decision,'  all  persons  who  had  been  doing 
a burial  insurance  business  by  reason  of  an  attempted 
incorporation  under  the  above  numbered  sections  were 
placed  in  the  position  of  never  having  had  authority  to 
do  such  business.  An  unconstitutional  law  is  no  law. 
State  ex  rel.  Miller  v,  O’Malley,  342  MO.  641,  1.  c.  652. 


uAn  unconstitutional  statute  is  no  law 
and confers  no  rights.  (12  C.  J.,  sec. 

168,  p.  748 j 6 R , C.  L.,  sec.’  117,  p. 

117).  This  is  true  from  the  date  of 
its  enactment,  and  not  merely  from  the 
date  of  the  decision  so  branding  it. 

(12  C.  J * , sec.  228,  p#  800 j Gi Ike son 
v.  Mo.  Pac.  Ry.  Co.,  222  Mo.  173,  204, 

121  S.  W.  138,  148,  24  L.  R.  A.  (H.  S.) 
844,  17  Ann.  Cas.  763;  Pederson  v.  Pat- 
terson, 124  Ore.  105,  109,  258  Pac.  204.)” 
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Section  6020,  Chapter  37,  Article  X,  R.  S.  Missouri, 
1939,  provides  a penalty  for  any  association  of  individuals 
and  any  corporation  transacting  any  insurance  business 
without  being  authorized  by  the  Superintendent  of  Insurance 
to  do  so.  This  penalty  is  to  be  recovered  by  ordinary 
civil  action. 

Section  6014,  Chapter  37,  Article  X,  R.  8,  Missouri, 
1939,  makes  it  a misdemeanor  for  any  person  or  persons 
to  act  as  agent  or  solicitor  for  any  Individual,  associa- 
tion of  individuals,  or  corporation  engaged  in  Insurance 
business  before  such  individual,  association  of  Individuals 
or  corporation  are  licensed  and  authorized  to  do  business. 

As  above  mentioned,  your  letter  contains  no  statement 
of  facts  as  to  how  the  concern  therein  mentioned  does 
business. 


CONCLUSION 

>• 


It  is  the  conclusion  of  this  department  that  any 
persons  doing  an  unauthorized  burial  Insurance  business 
are  subject  to  prosecution. 


Respectfully  submitted. 


Vi.  0.' JACKSON 

Assistant  Attorney  General 


AP  PRO VXD : 


VANE  C.  TIIURLO 

(Acting)  Attorney  General 
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TAXATION:  Surplus  from  tax  sale  should  be  paid  to  persons 

entitled  thereto.  In  case  of  doubt  or  dispute 
of  such  surplus,  the  collector  should  pay  the 
same  Into  the  county  treasury  for  the  use  and 
benefit  of  such  person  or  persons. 


November  10,  1941 


Hon.  Harden  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall , ill s sour!  : 

Dear  iir.  Robertson: 


This  is  an  acknowledgement  of  your  request  for  an 
opinion  relating  to  the  Jones-Munger  lav;  on  November  5, 
1941,  which  is  as  follows : 


"The  question  has  arisen  in  this  county  as  to  the 
matter  of  delinquent  tax  sales,  as  to  who  should 
pay  the  taxes  that  have  accrued  for  the  current 
year,  where  there  is  a surolusleft  from  the  third- 
year  sale?  The  instance  I have  in  mind,  the 
property  was  advertised  on  the  2,  9thaand  16th  days 
of  October.  The  amount  of  taxes  that ’were  ad- 
vertised due  w- b *162.22,  and  the  current  1241 
tax  is.  ,23.20.  The  property  actually  brought 
.335.00.  The  purchaser  insists  that  the  1941 
taxes  should  be  paid  out  of  the  surplus  from 
the  sale.  Our  Oollector  would  like  to  know  just 
what  disposition  should  be  made  cf  the  surplus," 

Cection  11109  A. 3.  no.  1939  is  as  follows: 


"The  taxes  due  end  unpaid  on  any  real  estate  which 
has  heretofore  been  returned  delinquent,  and 
which  has  not  been  forfeited  to  the  state,  and 
the  taxes  due  and  unpaid  on  any  real  estate  which 
has  been  forfeited  to  the  state  for  the  nonpay- 
ment of  such  taxes,  shell  be  deemed  and  held  to  be 
back  taxes,  and  the  lien  heretofore  created  in 
favor  of  the  state  of  Missouri  is  hereby  retained 
on  each  such  tracts  and  lota  of  real  estate  to  the 
amount  of  the  taxes  due  thereon,  and.  also  the  in- 
terest and  costs  accruing  under  this  chapter." 
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November  10,  1941 


Oection  11132  thereunder  is  in  part  as  follows: 

"where  such  sale  is  made,  the  purchaser  at  such 
sale  shall  immediately  pay  the  amount*  of  his 
bid  to  the  collector,  who  shall  pay  the  surplus, 
if  any,  to  the  person  entitled  thereto;  or  if 
he  has  doubt,  or  a dispute  arises  as  to  the 
proper  person,  the  same  shall  be  paid  into  the 
couhty  treasury  to  be  held  for  the  use  and  ben- 
efit of  the  person  entitled  thereto* H 


Section  11133  thereunder  is  in  part  as  follows: 

* # If  the  purchaser  bid  for  any  tract  or  lot 
of  land  a sum  In  excess  of  the  delinquent  tax, 
penalty,  interest  and  costs  for  which  said  tract 
or  lot  of  land  was  sold,  such  excess  sum  shall 
also  be  noted  In  the  certificate  of  purchase,  in 
a separate  column  to  be  provided  therefor. * ^ 


The  back  tax  lien  In  favor  of  the  state,  which  Is 
provided  in  section  11109  supra,  is  a lien  against  realty 
and  must  be  enforced  under  the  provisions  of  what  is  com- 
monly known  as  the  J'ones-Munper  lav;,  which  provides  for  the 
forclosure  of  such  lien  by  summary  action. 

The  surplus  in  such  forclosure  proceedings  must,  under 
the  provision  of  seotion  11132  supra.,  be  paid  to  the  per- 
son entitled  thereto;  or  If  the  collector  has  doubt,  or 
a dispute  arises  as  to  the  proper  person,  he  shall  pay  the 
same  Into  the  county  treasury  to  be  held  for  the  use  and 
benefit  of  the  person  entitled  thereto. 

In  the  case  of  Holly  v.  Rolving  230  ho.  Ap  . 33,  a con- 
troversy arose  as  to  who  was  entitled  to  a surplus  in  the 
hands  of  the  sheriff.  A drainage  ancl  levee  district  claimed 
the  surplus  as  Junior  lienors.  The  sheriff  filed  a suit  in 
the  nature  of  interpleader  asking  the  court  to  determine  to 
whon  such  surplus  should  be  paid. 
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On  page  38  of  said,  decision  the  court  said: 


“The  appellants  have  divided  their  brief  into  sev- 
eral heads,  but  really  there  is  only  one  point 
before  us  for  consideration,  and  that  is,  who, 
under  the  facts  agreed  on,  is  entitled  to  this 
surplus  fund?  The  districts  contend  that  the 
surplus  should  be  considered  as  realty,  and  that 
their  liens  which  they  admittedly  had  upon  the 
land,  should  be  construed  by  the  courts  to  be  upon 
the  surplus. 

"There  is  no  question  here  as  to  the  v>  roper  organ- 
ization of  the  two  districts,  nor  is  there  any 
contention  but  that  the  liens  of  the  two  districts 
were  subject  to  and  inferior  to  the  lien  for  the 
State  and  county  taxes. " 


On  page  42  thereto  the  court  held: 

"As  we  read  the  statute  with  reference  ,$o  collection 
of  delinquent  levee  taxes  we  find  no  provision 
that  would  authorize  such  an  action  as  herein  brought 
that  would  establish  a lien  upon  the  surplus  money 
left  after  a sale  by  the  Atate  for  the  collection 
of  general  taxes.  Nor  do  we  find  any  authority  by 
the  courts  of  this  State  that  would  authorize  our 
so  holding. 

"Since  there  is  no  provision  in  the  statute  giving 
the  drainage  or  levee  districts  the  right  to  follow 
the  surplus  derived  from  a sale  under  a procedure 
to  collect  general  taxes,  and  since  the  statutes 
do  give  to  drainage  and  levee  districts  sufficient 
methods  of  procedure  to  protect  their  interest,  if 
followed,  it  is  our  conclusion  that  the  finding  of 
the  trial  court  was  proper,  and  that  this  Judgment 
should  be  affirmed. " 
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Therefore,  it  is  our  opinion  that  a surplus  arising 
from  a sale  of  lands  for  the  -ayment  of  delinquent  taxes 
for  certain  yearsj cannot  be  held  for  the  ayment  of  taxes 
for  subsequent  ybars  but  that  such  a surplus  mu s t \b  e 
paid  to  the  person  entitled,  theretqjby  reason  of  owner- 
ship of  some  interest  in  and  to  such  realty;  or  if  the 
collector  has  doubt  as  to  who  Is  entitled  thereto  or 
a dispute  arises  as  to  the  proper  person,  the  same  shall 
be  paid  into  the  county  treasury  to  be  held  for  the  use 
and  benefit  of  the  person  or  persons  entitled  thereto. 


Respectfully  submitted, 


3.  V.  MEDLINC- 

Assistant  Attorney  General 

SVN/aw 
APPROVED i 


Vane  G.  Thurlo 

(acting)  Attorney  General 


OFFICERS  : Treasurer^  can  not  receive  extra  compensation 

COUNT*  for  taking  care  of  accounts  of  county  toll 

TREASURERS:  bridges* 
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November  19,  1941 


Honorable  Marion  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Sir: 


Under  date  of  October  SO,  1941,  you  wrote  this  ffice 
requesting  an  opinion  as  follows: 


"I  have  been  requested  by  the  County 
Court  and  Mr.  II.  C.  Young,  Treasurer 
of  Saline  County,  to  write  you  for  an 
opinion  as  to  whether  the  county  can 
pay  Mr.  *oung  a salary  in  addition  to 
the  salary  as  determined  by  Sec.  13465 
of  the  Laws  q.f  Missouri,  1941,  for  tak- 
ing care  of  the  Saline  County-MIemi 
Bridge  Fund.  Since  the  bridge  has  been 
built  Mr,  Young  has  taken  care  of  all 
the  accounts  for  the  county;  has  collected 
'all  fees  and  is  still  doing  so.  Since 
Section  13465,  above  mentioned,  reduces 
bis  salary  approximately  $500  a y ear,  the 
County  Court  would  like  to  know  If  they 
can  pay  him  additional 7 compensation  for 
his  services  in  looking  after  the  Miami 
Toll  Bridge  Fund.  The  amounts  of  the 
accounts  which  he  supervises  are  as 
folloivs:  Saline  County  Miami  Toll 
Bridge,  interest  and  sinking  fund  B 30,657; 
Revenue  Fund  $S,667.47,  and  operation  and 
maintenance  on  hand  $16.57.  Thera  are 
two  other  funds,  namely,  Saline  County 
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Miami  Toll  Bridge  Construction  Fund 
No,  1 $6,276.73,  and  Saline  County 
Miami  Toll  Bridge  Construction  F’und 
No,  2 - $5524. 28. 

w Since  this  bridge  adds  many  additional 
duties  to  those  that  the  County  Treas- 
urer already  has,  the  County. Court  is 
interested  to  know  if  they  may  compensate 
the  Treasurer  for  these  duties,” 


Later  information  was  received  from  you  to  the  effect 
that  what  reads  Section  13465  in  the  letter  of  request 
should  read  Section  13800.  This  opinion  is  written  with 

■*-  'your  request  pertains  to  Section 

1939,  as  enacted  by  the  Sixty-first 


the  understanding  that 
13800,  R.  S.  Missouri, 


General  Assembly,  Laws.of  1941,  page  534, 


The  new  Section  13^00  as  enacted  by  the  Sixty-first 
General  Assembly,  definitely  fixes  the  srlary  of  the 
county  treasurer  in  certain  counties.  Saline  County  fall- 
ing into  one  of  the  classes  for  which  the  salary  of  the 
Treasurer  is  fixed.  After  fixing  the  salaries  the  Act 
contains  the  following! 


•*  # # Ve  Provided,  salaries  set  out 
and  prescribed  in  this  section  shall  be 
in  lieu  of  any  other  or  additional  salaries, 
fees,  commissions  or  emoluments  of  whatso- 
ever kind  for  county  treasurers  in  all 
counties  of  this  state  to  which  this 
section,  by  its  terms,  applies,  the  pro- 
visions of  any  other  statute  of  this 
state  to  the  Contrary  notwithstanding.” 


By  Section  8347,  Article  IV,  Chapter  46,  R.  8.  Missouri, 
1939,  the  authority  is  conferred  upon  counties  and  other 
political  or  civil  subdivisions  to  acquire,  construct,  operate 
and  maintain  toll  bridges. 
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Section  8548  of  the  sane  Article  end  Chapter  pre- 
scribes the  method  of  financing  the  acquiring  and  construct# 
lng  of  such  toll  bridges.  This  section  is  as  follows* 


"In  order  to  secure  funds  for  the  pur- 
pose of  acquiring,  constructing,  owning 
and  operating,  improving  or  extending, 
and  maintaining  toll  bridges,  and 
approaches  thereto,  all  'public  agencies  named 
in  the  preceding  section  may  issue  negotiable 
toll  bridge  revenue  bonds  and  sell  such 
bonds  to  the  United  States  Government, 
or  any  authorized  agency  thereof,  or 
other  investor  or  investors.  In  the 
event  of  the  issuance  and  sale  of  bonds 
authorized  by  this  act  by  a public 
agency, such  agency  shall  charge  a reason- 
able toll  for  the  use  of  any  such  toll 
bridge,  the  amount  of  which  toll  shall  be 
sufficient  to  pay  the  reasonable  cost  of 
maintaining,  repairing  and  operating  such 
bridge  and  to  provide  a sinking  fund 
sufficient  to  amortize  and  repay  any  such 
loan.  Including  Interest  and  financing 
cost,  on  such  dates  and  within  such  period 
of  time  as  may  be  agreed  upon  between  the 
borrower  and  the  original  purchaser  of 
such  revenue  bonds,  and  said  tolls  shall 
be  used  for  no  other  purpose;  and  any 
public  body  which  shall  issue  bonds  under 
the  provisions  of  this  act  is  hereby  au- 
thorized and  required  to  make  all  necessary 
provisions  for  the  payment  of  principal. and 
interest  on  any  such  bonds  by  the  fixing, 
collecting,  segregating,  and  allocating 
of  the  tolls  and  other  revenues  received 
from  the  operation  of  said  bridge  or 
bridges.  Such  public  agencies  enumerated 
above  may  execute  liens  in  proper  form, 
pledging  the  revenue  derived  from  the  toll 
from  such  toll  bridges  or  parts  thereof 
which  are  constructed  or  acquired  with  funds 
borrowed  as  aforesaid,  to  the  retirement  of 
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such  bonds:  Provided,  however,  that 
no  revenue  bonds  or  any  liens ; securing 
such  bonds  shall  be  repaid  in  Mtiole  or 
in  part  from  any  funds  arising  from  tax- 
ation, nor  shall  any  such  bonds  or  liens 
given  under  authority  of  this  act  consti- 
tute a lien  on  any  other  property  of  any 
such  public  agency  or  a pledge  of  the 
credit  of  such  agency;  and  provided  fur- 
ther, that  at  such  time  vt  en  all  moneys 
borrowed  as  aforesaid  shall  have_b>en 
repaid,  together  with  interest  and  charges 
thereon,  no  further  toll  shall  be  charged 
for  the  use  of  such  bridges  by  the  travel- 
ing public*  Such  bonds  may  be  made 
negotiable,  may  bear  interest  not  to 
exceed  6 per  cent,  per  annum,  and  may 
mature  annually  or  semi-annually,  and 
may  be  sold  at  such  time  and  in  such 
manner  as  the  Issuing  authority  may  deter- 
mine upon*” 


Bonds  issued  in  accordance  with  Section  8548,  supra, 
do  not  create  an  indebtedness  of  the  municipality  issuing 
them*  State  ex  rel*  City  of  Hannibal  v*  Smith,  74  S*  W* 

(2d)  367*  The  bonds  not  being  considered  an  indebtedness 
of  the  municipality  and  being  payable  solely  from  tolls 
collected  from  persons  using  the  bridge  might  lead  to  the 
conclusion  that  the  funds  collected  to  he  applied  to  the 
payment  of  the  bonded  indebtedness  through  the  collection 
of  tolls  were  not  public  funds,  but  were  rather  in  the 
nature  of  trust  funds.  However,  the  Supreme  Court  of 
Kentucky,  in  the  case  of  Louisville  Bridge  Commission  v* 
Louisville  Trust  Company,  81  S*  W*  (2d)  894,  in  discuss- 
ing the  status  of  similar  bonds  issued  by  the  City  of 
Louisville  held  the  funds  collected  to  pay  such  bonds  were 
public  funds* 

Inasmuch  as  the  funds  gathered  for  the  purpose  of  pay- 
ing such  bonds  by  the  collection  of  tolls  from  the  users  of 
the  bridge  are  public  funds,  it  remains  to  he  determined 
whether  or  not  a county  treasurer  who  handles  the  accounting 
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of  such  public  funds,  in  a county  vhere  a toll  bridge  has 
been  built  under  the  provisions  of  the  aforementioned  sec- 
tions of  the  statutes,  may  lawfully  be  paid  added  compensa- 
tion for  such  work. 

No  compensation  may  be  paid  to  an  officer  unless  there 
is  some  law  authorizing  the  payment.  In  the  case  of  Smith 
v,  Pettis  County,  136  S,  W.  (Sd)  282,  it  is  said  at  1.  c. 
285* 


MThe  rule  is  established  that  the 
right  of  a public  official  to  com- 
pensation must  be  founded  on  a stat- 
ute. It  is  equally  established  that 
such  a statute  is  strictly  construed 
against  the  officer.  Nodaway  County 
v.  Kidder,  Mo.  Sup.,  129  S.  W.  (2d) 

857 j Ward  v.  Christian  County,  341  Mo. 
1115,  111  S,  W.  (2d)  182.  * *-  * 


The  above  mentioned  Sections  of  the  statutes  are  the 
only  ones  dealing  with  the  acquiring  or  constructing  and 
operating  of  toll  bridges  by  counties.  In  neither  of  them 
Is  there  any  authority  to  pay  to  the  county  treasurer  com- 
pensation for  services  he  might  render.  Section  8548, 
supra,  authorizes  the  collection  of  tolls,  segregating  and 
allocating  of  the  tolls  received.  And  it  may  be  argued 
from  this'  authorization  to  do  these  acts  there  is  authority 
to  pay  for  their  being  done.  For  a municipality  has  the 
Implied  power  to  do  those  things  which  are  necessary  to 
carry  out  express  powers.  In  the  case  of  State  ex  rel.  City 
of  Hannibal  v.  Smith,  supra.  It  is  said  1.  c.  372,  373* 


"This  point  involves  only  the  question 
of  ^aether  the  relator  has  the  authority 
to  permit  the  highway  commission  and  the 
federal  government  to  participate  in  the 
building  of  the  bridge.  We  will  later  dis- 
cuss if  their  participation  is  a gift. 
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”*It  is  a general  and  undisputed 
proposition  of  lav/  that  a municipal 
corporation  possesses  and  can  exer- 
cise the  following  powers  and  no 
others;  (1)  those  granted  in  express; 
words;  (2)  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential 
to  the  declared  objects  and  purposes 
of  the  corporation  --  not  simply  con- 
venient, but  indispensable.  Any  fair, 
reasonable  doubt  concerning  the  existence 
of  power  is  resolved  by  the  courts 
against  the  corporation  and  the  power 
is  denied. 1 Dillon  on  Municipal  Cor- 
porations (3d  Ed.)  ''Sec.  89. 

"We  have  repeatedly  approved  this  quota- 
tion, and  very  recently  in  the  case  of 
State  ex  rel.  Blue  Springs  v*  MeWillt&ms 
et  al.,  74  S.  W.  (2d)  363,  not  yet  reported 
(in  State  reports.)” 


And  there  is  a rule  of  law  that  an  officer  may  be 
given  extra  compensatlbn  for  services  not  incident  to  his 
office.  The  leading  case  on  this  point  is  in  Converse, 
Administrator  v.  The  United  States,  18  L.  Ed,  192#.  and  the 
rule  is  also  recognized  in  United  States  v*  Hill,  30  L. 

Ed.  627,  and  in  numerous  cases, in  the  state  courts.  In  the 
case  of  In  re  Village  of  Kenmore,  110  NTS,  1008,  is  the 
following  at  1.  c.  1014 i 


HThe  salary  of  the  village  clerk  is  fixed 
at  $250  a year,  Mr.  Pratt,  the  village 
clerk  during  the  past  two  years,  has  charged 
and  been  paid  the  sum  of  $100  for  type- 
writing work.  This  is  for  work  outside 
of  the  transcribing  of  the  minutes  of  the 
proceedings  of  the  board  of  trustees,  which 
has  been  done  by  the  clerk  with  a typewriting 
machine.  It  does  not  clearly  appear  what 
work  Is  charged  for  In  the  item  of  $100, 
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nor  that  it  is  of  such  a character 
as  is  not  comprehended  within  his 
official  duties  as  prescribed  by 
section  82  of  the  village  law.  He  is 
entitled  to  no  extra  or  additional  com- 
pensation for  his  official  work  in 
addition  to  his  salary,  A public  officer 
with  a fixed  compensation  is  bound  to 
perform  the  duties  of  his  office  for  the 
compensation  provided  by  law.  If  such 
duties  become  too  onerous,  he  must 
secure  a lawful  increase  of  salary, 
resign,  or  submit.  Meratoach  v.  Mayor,  etc., 
163  N.  Y.  16,  57  N.  E.  96.  For  services 
not  Incident  to  his  office  he  Is  not  de- 
barred from  receiving  compensation  from 
the  village.  This  rule  applies  as  well 
to  pdlicement  upon  whom  new  duties  are 
cast  ex  officio.” 


Also,  in  City  of  Detroit  v.  Redfield,  19  Mich,  382  and 
Groesbeck  v.  Auditor  General,  261  Mich.  243. 

If  the  services  being  performed  are  not  Incidental 
to  the  office  under  the  above  rules.  It  might  be  possible^  to 
compensate  the  county  treasurer  for  his  services.  But  the 
funds  are  the  public  funds  of  the  county  and  there  is  only 
one  proper  custodian  of  the  public  funds  of  the  county, 
the  treasurer. 


CONCLUSION. 

As  the  handling  of  the  toll  funds  derived  from  the 
operation  of  toll  bridges  by  the  county  treasurer  Is  inci- 
dental to  the  office  of  county  treasurer,  no  extra  com- 
pensation can  be  given  for  such  service. 


APPROVED* 


Respectfully  submitted. 


VANE  C,  THURLO 

(Acting)  Attorney  General 


W.  0.  JACKSON 

Assistant  Attorney  Gere  ral 
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SHERIFFS:  Special  election  to  fill  vacancy. 


January  18,  1941 


Hon,  J.  E.  Rowland 
Presiding  Judge 
County  Court 
Rolls,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  January  14,  1941,  in  which  you  request  an  opinion  on 
four  questions  concerning  a special  election  to  be  held 
in  your  county  to  fill  a vacancy  in  the  office  of  sher- 
iff. The  four  questions  you  asked  are  herein  set  out, 
and  are  as  follows: 

"1.  Shall  candidates  for  the  office  of 
sheriff  to  be  voted  on  at  this  special  elec- 
tion be  selected  by  the  Central  Committees 
of  the  2 political  parties  and  the  names  of 
the  candidates  so  selected  by  the  Committees 
certified  to  the  County  Clerk  to  be  printed 
on  the  ballot,  or  if  not  by  that  manner,  in 
what  manner  shall  candidates  for  the  offioe 
be  officially  placed  on  the  ballot? 

’•2.  Is  it  necessary  to  print  and  furnish 
ballots  similiar  to  ballots  used  at  the  general 
election? 


"3.  Is  it  necessary  to  provide  voting 
places  in  all  the  precincts  of  the  county  as 
in  general  elections  and  with  the  full  number 
of  judges  and  clerks  as  provided  under  the 
general  election  laws? 

"4.  Does  the  sheriff  elected  at  this 
special  election  serve  the  full  remaining 
4 year  term  or  does  he  serve  only  until  the 
next  regular  general  election?" 
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The  office  of  sheriff  is  a constitutional  of- 
fice being  provided  for  in  Section  10,  Article  IX  of 
the  Constitution. 

’’There  shall  be  elected  by  the  qualified 
voters  in  each  oounty  on  the  first  Tuesday  next 
following  the  first  Monday  in  November,  A.  D» 

1908,  end  thereafter  every  four  years,  a sher- 
iff and  coroner.  They  shall  serve  for  four 
years  and  until  their  successors  be  duly  elected 
and  qualified,  unless  sooner  removed  for  mal- 
feasance in  office.  Before  entering  on  the 
duties  of  their  office,  they  shall  give  secur- 
ity in  the  amount  and  in  such  manner  as  shall 
be  prescribed  by  law,  and  shall  be  eligible 
only  four  years  in  any  one  period,  Whenever  a 
county  shall  be  hereafter  established,  the 
Governor  shall  appoint  a sheriff  and  coroner 
therein,  who  shall  continue  in  office  until 
the  next  succeeding  general  election  and  until 
their  successors  shall  be  duly  elected  and 
qualified*" 

And  the  filling  of  a vacancy  bccurrlng  in  the 
office  of  sheriff  is  also  provided  for  in  the  Constitu- 
tion* Article  IX*  Section  11* 

"Whenever  a vacancy  shall  happen  in  the 
office  of  sheriff  pr  coroner*  the  same  shall  be 
filled  by  the  county  court.  If  such  vacancy 
happen  in  the  office  of  sheriff  more  than  nine 
months  prior  to  the  time  of  holding  a general 
election,  such  county  court  shall  immediately 
order  a special  election  to  fill  the  same,  and 
the  person  by  it  appointed  shall  hold  office 
until  the  person  chosen  at  such  election  shall 
be  duly  qualified;  otherwise*  the  person  ap- 
pointed by  such  county  court  shall  hold  office 
until  the  person  chosen  at  such  general  elec- 
tion shall  be  duly  qualified.  If  any  vacancy 
happen  in  the  office  of  coroner*  the  same  shall 
be  filled  for  the  remainder  of  the  term  by  such 
county  court*  No  person  elected  or  appointed 
to  fill  a vacancy  in  either  of  said  offices  shall 
thereby  be  rendered  ineligible  for  the  next 
succeeding  term*" 
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In  accordance  with  the  last  section  above  the 
General  Assembly  has  enacted  Section  115E3,  Article  E, 
Chapter  73,  directing  the  method  of  filling  a vacancy 
in  the  office  of  sheriff,  this  section  is  as  follows* 


"Whenever  from  any  cause  the  office  of 
sheriff  becomes  vacant , the  same  shall  be 
fillod  by  the  county  court;  if  such  vacancy 
happen  more  than  nine  months  prior  to  the  time 
of  holding  a general  election,  such  county  court 
shall  immediately  order  a special  election  to 
fill  the  same , and  the  person  by  It  appointed 
shall  hold  said  office  until  the  person  chosen 
at  such  election  shall  be  duly  qualified,  other- 
wise the  person  appointed  by  such  county  court 
shall  hold  office  until  the  person  chosen  at 
such  general  election  shall  be  duly  qualified; 
but  while  such  vacancy  continues,  any  writ  or 
process  directed  to  the  said  sheriff  and  in 
his  hands  at  the  time  suoh  vacancy  occurs,  re- 
maining unexecuted,  and  any  writ  or  process  is- 
sued after  such  vacancy,  may  be  served  by  any 
person  selected  by  the"  plaintiff,  his  agent  or 
attorney,  at  the  risk  of  such  plaintiff;  and 
the  clerk  of  any  court  out  of  which  such  writ 
or  process  shall  issue  shall  indorse  on  such 
writ  or  process  the  authority  to  such  person 
to  execute  and  retjirn  the  same,  and  shall  state 
on  such  indorsement  that  the  authority  thus  given 
is  *at  the  request  and  risk  of  the  plaintiff;* 
and  the  person  so  named  in  said  writ  or  process 
may  proceed  to  execute  and  return  said  process* 
as  sheriffs  are  by  the  lav;  required  to  do. 

Such  election  shall  be  held  within  thirty  days 
after  the  vacancy  occurs,  and  the  county  court 
shall  oause  notice  of  the  same  to  he  published 
in  some  newspaper  published  within  the  county, 
and  if  there  should  be  no  newspaper  published 
in  said  county,  shall  then  give  notice,  by  ten 
written  handbills,  posted  up  in  ten  of  the 
most  public  places  in  the.  county,  for  twenty 
days  prior  to  the  day  of  holding  such  eleotion. 
Upon  the  occurrence  of  such  vacancy,  it  shall 
be  the  duty  of  the  presidin,  justice  of  the 
county  court,  if  such  court  be  not  then  in 
session,  to  call  a special  term  thereof,  and 
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Hon,  J.  E,  Rowland, 


cause  said  eleotion  to  be  held  in  pursuance 
of  the  provisions  of  this  section,  and  the 
election  laws  regulating  general  elections  in 
this  state," 

i 

It  will  he  observed  that  this  section  requires 
the  specit 1 election  therein  provided  for  to  be  held  in 
accordance  with  the  provisions  of  the  section  and  the 
laws  regulating  general  elections.  Inasmuch  as  the  laws 
regulating  general  elections  provide  for  the  furnishing  of 
ballots  by  the  county  clerk,  the  erection  of  booths  and 
for  the  appointment  and  qualifications  of  Judges  these 
provisions  would  necessarily  have  to  be  followed  in  a 
special  election  to  fill  a vacancy  in  the  office  of 
sheriff. 


A search  of  the  statutes  reveals  there  are  three 
methods  of  making  nominations,  by  primary  election  in  ac- 
cordance with  the  terms  of  Article  5,  Chapter  61,  of  the 
Revised  Statutes  of  1929.  Inasmuch  as  by  the  terms  of 
Section  10253  of  this  article  and  chapter  it  does  not  ap- 
ply to  elections  to  fill  vacancies,  there  can  by  no  elec- 
tion by  primary  election. 

"Hereafter  all  candidates  for  elective 
of floes  shall  be  nominated  by  a primary  elec- 
tion held  in  accordance  with  this  article* 

This  article  shall  not  apply  toq»cial  elec- 
tions to  fill  vacancies,  nor  to  county  superin- 
tendents of  schools,  to  city  officers  not 
elected  at  a general  state  election,  to  town, 
village  or  school  district  officers,'1 

Section  10246  R.  S.  1929,  authorizes  the  making 
of  nominations  by  the  central  committee  of  a political 
party  to  fill  vacancies  occurring  after  the  holding  of  the 
primary  election  or  where  no  one  offers  himself  as  a can- 
didate* And  this  method  is  not  available*  In  the  case 
of  State  ex  rel.  v.  Roach  269  Mo,  500,  the  Supreme  Court 
in  discussing  the  meaning  of  Section  5870  R.  S,  1929* 
which  is  not  section  10246,  said  at  1.  c,  504: 

"The  word  'Vacancies*  used  in  this  statute 

has  reference  only  to  vacancies  upon  the  tickets 
nominated  August  1st,  and  to  no  other  vacancies. 
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There  was  no  vacancy  upon  any  ticket  nominated 
August  1,  1916,  and  this  part  ol1  the  statute 
affords  no  authority  for  relator’s  nomination. 

There  was  no  vacancy  upon  the  ticket  for  this 
office  because  his  office  at  the  date  of  the 
primary  was  not  an  office  to  be  filled  and 
therefore  could  'not  have  been  upon  such  pri- 
mary ticket.” 

This  leaves  as  the  only  method  of  making  nom- 
inations by  certificate  signed  by  the  requisite  number 
of  electors  in  accordance  with  Article  4,  Chapter  61, 

R.  S.  1929,  the  number  required  being  set  out  in  Section 
10241,  which  is  as  follows: 

"The  certificate  of  nomination  of  a candi- 
date selected  otherwise  than  by  a primary  shall 
be  signed  by  eleotors  resident  within  the  dis- 
trict or  political  division  for  which  the  candi- 
date is  presented,  to  a number  equal  to  two  per 
cent,  of  the  entire  vote  cast  at  the  last  pre- 
ceding election  In  the  state,  the  county  or  other 
division  or  district  for  which  the  nomination 
is  made:  provi ded  that  said  signer  shall  de- 
clare In  said  certificate  that  they  are  bona 
fide  supporters  of  the  candidate  sought  to  be 
nominated  and  have  not  aided  and  will  not  aid 
in  the  nomination  of  any  other  candidate  for 
the  same  office.”  * 

As  to  how  long  the  person  elected  at  this  special 
election  shall  hold  the  ofiiee  of  sheriff,  the  .Constitution 
of  Missouri  in  Section  11  of  Article  IX,  supra,  recognizes 
this  right  of  the  people  to  fill  vacancies  in  elective  of- 
fices by  election  and  directs  the  filling  of  the  office  of 
sheriff  as  soon  as  possible  by  election.  By  general  elec- 
tion if  a general  election  is  to  be  held  within  nine  months 
after  the  vacancy  occurs  ahd  if  no  general  election  is  to 
be  held  within  nine  months  after  the  vacancy  occurs,  then 
by  special  election.  The  person  appointed  by  the  County 
Court,  in  either  event,  to  serve  until  a person  is  properly 
elected  and  to  fill  the  vacancy  and  the  person  elected 
would  serve  until  the  end  of  the  term. 

"When  the  duration  of  the  term  is  fixed, 
and  also  the  beginning  or  ending,  or  both,  a 
vacancy,  if  it  occurs,  is  in  the  term  of  of- 
fice as  distinct  from  being  in  the  office  it- 
self, and  an  appointment  to  fill  such  vacancy 
can  only  be  for  the  unexpired  portion,"  State 
ex  rel.  v.  Smiley,  265  S,  W.  825,  1.  c.  827. 
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CONCLUSION. 


It  is  the  conclusion  of  this  Department  that 
at  a special  election  to  fill  the  office  of  sheriff  the 
nominations  should  he  made  by  certificate  signed  by  the 
required  number  of  electors;  that  the  law  pertaining  to 
the  furnishing  of  ballots,  erection  of  booths  and  appoint- 
ment of  judges  as  set  out  for  the  conduct  of  general  elec- 
tions should  be  followed;  that  the  person  elected  should 
fill  out  the  unexpired  term. 

Respectfully  submitted, 


W.  0.  JACKSON 

APPROVED:  Assistant  Attorney-General. 


COVELL  R.  HEWITT 
(Acting)  Attorney-General 
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JOURNALISM  SCHOOL; 
LINCOLN  UNIVERSITY: 
REASONABLE  TIME'S 


Establishment  of  journalism  school  7 months 
after  demand  is  within  a reasonable  time. 


% 

August  7,  1941 


Honorable  Sheraan  L.  Scruggs,  President 
Lincoln  University 
Jefferson  City,  Missouri 

Dear  President  Scruggs: 

This  is  in  reply  to  the  request  for  our  opinion  by 
your  letter  dated  .July  19,  1941,  which  is  in  the  following 
terms: 

"Some  days  ago  the  Supreme  Court  of  the 
State  of" Missouri  handed  down  its 
decision  In  the  case  ‘State  of  Missouri, 
at  the  Relation  of  Lucile  Dluford, 

Appellant,  vs.  S.  W.  Canada,  Registrar 
of  the  University  of  Missouri,  '’Respond- 
ent . * " 

"The  Board  of  Curators  for  Lincoln 
University  would  be  interested  In  an 
Interpretation  .of  a certain  aspect  of 
this  decision,  namely,  the  meaning  or 
construction  placed  upon  the  expression 
‘after  a reasonable  time’  which  appears 
in  the  paragraph  preceding  the  last  one 
of  the  text  of  the  decision.  The  full 
paragraph  is  quoted  herewith: 

" ‘The  present  session  of  the  General 
Assembly  will,  no  doubt,  shortly  adjourn. 

The  Lincoln  Board  will  then  know  the 
amount  of  funds  at  its  disposal  and  be 
In  position  to  determine  whether  and 
when  a journalism  course  can  be  instituted 
■ at  that  school.  If,  upon  proper  demand 
and  after  a reasonable  time,  the  desired 
course  is  not  available  at  Lincoln, 

Appellant  will  be  entitled  to  take  the 
course  at  Missouri  University.1" 


Honorable  Sherman  D 
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"Further,  the  Board  of  Curators  finds 
itself  in  a difficult  position  to 
provide  a course  of  study  in  journalism 
up  to  the  standard  offered  at  the 
University  of  Missouri  as  required  in 
Section  9618,  Revised  Statutes  of  Missouri 
for  the  year  1959,  with  the  amount  of 
$65,000.00  to  include  housing  of  the 
same . " 

"There  is  no  space  on  the  campus  at  present 
to  provide  adequate  quarters  for  the 
operation  of  the  School  of  Journalism. 

To  provide  necessary  minimum  space  will 
require  the  allocation  of  a part  of  the 
appropriation  grant  for  the  erection  of 
suitable  quarters,  even  of  a temporary 
nature . " 

"Should  the  amount  allocated  to  the 
erection  of  the  temporary  quarters  not 
exceed  $15,000.00,  there  remains  the  sum 
of  $50,000.00  to  provide  salaries  for 
administration  and  instruction,  the 
purchase  of  minimum  necessary  equipment 
facilities,  and  the  operation  costs." 

"The  amount  of  $50,000.00  will  provide 
the  salaries,  equipment  purchase  and 
operation  cost  for  a period  not  to  exceed 
twelve  months." 

"Temporary  quarters  can  be  erected  and 
made  ready  for  occupancy  not  sooner  than 
November  first  at  the  rate  materials  can 
be  secured  in  these  times." 

"it  would  seem  reasonable  for  the  Board 
of  Curators  to  announce  the  opening  of 
the  course  to  Miss  Bluford  not  earlier 
than  the  beginning  of  the  second  semester 
of  the  school  term,  1941-1942,  which  ie 
February  1,  1942.  It  seems  that  the 
Board  may  be  in  the  better  position  to 
offer  the  course  then,  provided  no  un- 
foreseen unavoidable  delays  interfere. 
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since  in  this  time  it  would  erect  the 
quarters  as  described  above,  assemble 
the  faculty,  purchase  equipment,  and 
organize  the  work  for  readiness  on  the 
date  (February  1,  1942)  suggested 
above . 

’’The  Board  of  Curators  would  be  advis- 
ed whether  in  the  opinion  of  the 
Attorney  General  this  date  of  opening 
would  be  reasonable  and  fair  for  all 
persons  concerned  in  the  light  of  the 
decision*  The  board  shall  await  the 
earliest  opinion  of  the  General 

The  opinion  of  the  Supreme  Court  of  Missouri  to 
which  you  refer  was  handed  down  on  July  3,  1941,  and  a motion 
for  rehearing  was  overruled  on  July  25,  1941.  The  Clerk  of 
the  Supreme  Court  of  Missouri  has  informed  us  that  no  further 
steps  have  been  taken  in  that  case  in  his  office.  Of  course, 
the  opinion  is  not  yet  published*  „ 

You  also  sent  us  a copy  of  a letter  written  by  Miss 
Bluford,  dated  July  17,  1941,  which  is  in  the  following  terras: 

"Dr.  Sherman  D.  Scruggs 
Lincoln  University 
Jefferson  City,  Missouri 

Dear  Dr.  Scruggs: 

I herewith  make  application  for  a 
graduate  course  in  Journalism,  looking 
forward  to  the  M.  A.  degree  in  journal- 
ism, at  the  beginning  of  the  autumn 
term,  1941,  provided  I can  get  courses 
! substantially  equal  to  those  offered  in 

the  Graduate  School  and  School  of 
Journalism  at  the  University  of  Missouri. 

When  X applied  for  admittance  to  your 
School  of  Journalism  in  1940,  you  wrote 
me  that  Lincoln  University  would  not  be 
able  to  open  a Journalism  School  until 
February,  1941,  but  when  I went  to  your 
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* 

campus  to  enroll  in  February,  1941, 
the  school  still  had  not  been 
established*  Bight  months  have 
passed  since  then  and  X am  anxious 
to  know  whether  your  school  of ‘ 

Journalism  will  be  established  this 
fall  so  that  I may  begin  my  graduate 
work  without  further  delay. 

Please  let  me  know  at  once  whether 
Lincoln  University  will  offer  the 
graduate  courses  I desire  with  faculty 
members  of  substantially  the  same 
qualifications  and  experience  as  those 
at  the  University  of  Missouri.  Please 
send  me  an  a pplication  blank  and  all 
information  pertaining  to  your 
Journalism  School." 

Your  reply  dated  July  19,  1941  was,  omitting  caption 
and  signature,  in  the  following  terms: 

"Dear  Miss  Bluford: 

I shall  bring  your  letter  of  July 
17  to  the  attention  of  our  Board  at  ^ 

its  next  meeting,  August  9,  1941.  \ 

Your  request  for  admission  will  be  1 

considered  at  'that  time." 

In  the  case  of  State  ex  rel  Bluford  v.  Canada,  mentioned 
above,  the  court  ruled  that  It  is  not  the  duty'  of  the  Board 
of  Lincoln  University  to  establish  a new  school  of  journalism 
at  all  until  demand  therefor  has  been  made.  This  is  fully  ex- 
plained by  the  following  pertinent  portions  of  the  opinion: 

"Since  1865  this  State  has  maintained  free 
public  schools  for  negroes  and  It  has 
been,  and  now  is,  the  public  policy  of 
Missouri,  established  by  our  constitution 
and  statutes,  to  segregate  the  white  and 
negro  races  for  the  purpose  of  education 
in  the  common  and  high  schools  of  the 
State.  This  policy  also  applies  to  our 
institutions  of  higher  education." 
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"It  -is  the  duty  of  this  court  to 
maintain  Missouri's  policy  of  segre- 
gation so  long  as  it  does  not  come  in 
conflict  with  the  Federal  constitution. 

It  is  also  our  duty  to  follow  the 
interpretation  placed  on  the  Federal 
constitution  by  the  Supreme  Court  of 
the  United  States.  The  Supreme  Court 
has  many  times  approved  the  policy  of 
segregation.  Mr.  Chief  Justice  Hughes, 
citing  authorities,  again  approved  the 
policy  in  the  Caines  case,  provided 
substantially  equal  facilities  for 
colored  persons  be  furnished  within  the 
State.  Since  that  opinion,  Missouri, 
by  legislative  enactment,  has  ordered 
that  equal  facilities  be  provided  with- 
in her  borders  and  has  designated  the 
Board  of  Lincoln  University  as  the 
proper  authority  to  furnish  such 
facilities.  The  duty  of  the  Lincoln 
Board  to  open  new  departments  on  proper 
demand  Is  now  mandatory.  True,  the 
Board  can  not  operate  without1 funds. 

If  Its  funds  are  Insufficient  to  provide 
all  courses  taught  at  Missouri  bniversity, 
the  Board  should  allocate  its  funds  to 
the  courses  most  needed*  But  that  very 
fact  entitles  the  Board  to  have  a demand 
made  upon  It  before  being  required  to 
open  a new  department,  for  surely  the 
Board  is  not  required  to  maintain  depart- 
ments for  which  there  are  no  students. 

"We  think  also  that  the  Board  is  entitled 
to  a reasonable  time  in  which  to  open 
a new  department  after  demand  is  made. 

If,  upon  proper  demand,  the  Lincoln 
Board  had  refused  to  establish  a course 
in  journalism  within  a reasonable  time, 
or  had  informed  appellant  that  It  was 
unable  to  do  so,  appellant  would  have 
been  entitled  to  admission  to  that  course 
In  the  Missouri  University.  The  proof 
does  not  make  that  kind  of  a case.  It 
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shows  no  demand  upon  or  refusal  by,  the 
Lincoln  Board.  On  the  contrary,  it 
shows  a desire  and  effort  by  the  Board 
to  establish  the  course  by  B'ebruary  1, 

1941,  which,  if  accomplished,  would  have 
delayed  appellant  for  two  semesters, 
reckoned  from  the  date  of  suit,  or  for 
one  semester  reckoned  from  the  date  of 
trial*  For  that  matter,  appellant  might 
have  avoided  all  delay  in  receiving 
instruction  by  making  demand  on  Lincoln 
University  a reasonable  time  in  advance  i 
of  the  opening  jof  the  school  term,  he 
| do  not  think  that  is  an  unreasonable 
jj  requirement,  ^he  purpose  to  attend 
school  is  not  often  the  result  of  a 
sudden  impulse  or  happening,  but  is 
usually  planned  well  In  advance.  That 
is  true  of  appellant  as  shown  by  her 
own  testimony.  She  had  formed  the 
purpose  to  take  a graduate  course  in 
journalism  many  months  before'’ she  made 
her  application,  but  her  purpose  was  to 
take  it  at  the  Missouri  University,  not 
at  some  other  school  in  Missouri." 

"We  are  now  faced  with  a different 
problem.  Here,  because  of  the  lack  of 
a previous  demand  on  Lincoln  University, 
appellant  was  not  entitled  to  admission 
to  Missouri  University  at  the  time  of 
her  application  and  respondent  committed 
no  wrong  in  denying  her  application. 
Therefore,  we  are  not  authorized  to  make  the 
write  permanent  or  to  remand  the  case  for 
determination  of  appellant's  right  to 
admission  at  the  beginning  of  the  next 
school  term.” 

"The  present  session  of  the  General  Assem- 
bly will  no  doubt  shortly  adjourn.  The 
Lincoln  Board  will  then  know  the  amount 
of  funds  at  its  disposal  and  be  in  position 
to  determine  whether  and  when  a journalism 
course  can  be  instituted  at  that  school. 
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If,  upon  proper  demand;  and  after  a 
reasonable  time,  the  desired  course 
;•  is  not  available  at  Lincoln,  appellant 
will  be  entitled  to  take  the  course  at 
Missouri  University." 

The  decision  was  based  in  part  on  Sec.  10774  R.  S.  Mo. 

1939,  therein  quoted. 

As  shown  by  the  quoted  portion  of  the  court's  opinion, 
it  was  ruled  that  ill  so  ^luford  had  made  no  demand  upon  Lincoln 
University  for  the  furnishing  and  opening  of  the  new  department 
in  journalism.  We  note  that  Miss  Bluford’s  letter  to  you  was 
written  on  July  17,  nine  days  after  the  opinion  was  handed  down 
on  July  3*  In  our  opinion  hiss  Bluford's  letter  should  be 
regarded  as  the  demand  contemplated  in  the  court's  opinion.  It 
then  became  the  duty  of  the  Board  of  Lincoln  University  to 
open  and  furnish  the  now  journalism  department.,  within  a reason- 
able time  after  said  demand. 

What  is  a reasonable  time  cannot,  be  measured  by  a fixed 
rule  applicable  to  all  cases;  it  must  depend  upon  the  circumstances 
of  each  particular  case.  o 2 Corpus  Jurl s p.  1132-1184,  dec*  2, 
states* 

"Reasonable  Time,  A relative  and 
flexible  term,  which  cannot  be  defined 
by  any  prescribed  rule  and  the  meaning 
of  which  in  a ‘particular  case  depends 
on  the  context  and  attendant  circum- 
stances , and^not  upon  mere  opinion  or 
expectation;  something  more  than  'direct- 
ly. 1 It  has  been  variously  defined  as 
meaning  as  soon  as  circumstances  will 
permit;  as  soon  as  convenient;  conven- 
iently can;  so  much  time  as  is  necessary 
under  the  circumstances,  conveniently  to 
do  what  should  be  done;  such  length  of 
time  as  may  fairly,  and  properly,  and 
reasonably  be  allowed  or  required,  having 
regard  to  the  nature  of  the  act  or  duty 
and  to  the  attending  circumstance;  such 
promptitude  as  the  situation  of  the 
parties  and  the  circumstances  of  the 
case  will  allow;  such  time  as  a prudent 
man  could  exercise  or  employ  in  or  about 
his  own  affairs;  such  time  as  is  necessary 
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conveniently  to  do  what  should  be  done; 
such  time  as  may  be  supposed  to  have 
been  contemplated;  that  time  which,  as 
rational  men,  the  parties  to  a contract 
ought  to  have  understood  each  other  to 
have  in  mind;  that  time  which  preserves 
to  each  party  the  rights  and- advantages 
he  possesses,  and  protects  each  party 
from  losses  that  he  ought  not  to  suffer; 
the  time  which  persons  of  ordinary  care 
and  prudence  take  to  do  a certain  thing; 
what  was  reasonable  time  under  the 
circumstances . 


"when  it  begins  to  run.  Eeaeonable  time 
will  not  begin  to  run  until  some  one 
interested  in  the  matter  calls  for  some- 
thing to  be  done  respecting  it." 

In  Kostrean  Healty  Company  v.  Steimke , 263  £•  W.  448,  1.  c. 
450,  215  Mo . App * 30,  the  £t 7 Lour s Uourt  of  Appeals  said: 

"•A  reasonable  time*  is  a relative  term, 
and  depends  upon  all  of  the  attending 
facts  and  circumstances  in  each  particu- 
lar case 

To  the  same  effect  are  many  authorities  collected  and 
analyzed  at  36  Words  and  Phrases  (perm,  ed.)  332,  391  et  seq. 

The  question  here  is  what  is  a reasonable  time  for  the 
establishment  and  furnishing  of  a nev;  department  in  journalism,  in 
the  circumstances  of  this  case. 

House  Bill  Ho.  581,  passed  by  the  General  Assembly  of 
Missouri,  and  approved  by  the  Governor  of  this  State  on  July  31, 
1941,  appropriated  $65,000.00  for  establishment  and  maintenance 
of  the  School  of  Journalism  of  Lincoln  University,  and  by  virtue 
of  its  emergency  clause  became  effective  on  the  date  it  was 
approved.  As  pointed  out  in  the  court's  opinion  and.-  in  your' letter , 
it  will  be  necessary  to  allocate  these  funds,  and  plan  thb; various 
necessary-  steps.  Temporary  quarters  must  be  erected  on  the  campus. 
Equipment  must  be  purchased.  A faculty  must  be  procured.  Undoubt- 
edly It  will  be  necessary  to  make  some  study  of  methods  employed 
by  other,  universities  In  the  establishment  and  operation  of 
journalism  departments.  Doubtless  there  are  many  other  problems 
which  are  not  apparent  to  one  not  conversant  with  educational  work. 
The  next  semester  of  the  university  commences  on  the  tenth  day  of 
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September,  and  the  following  one  commences  oh  February  first. 

Obviously  It  would  be  Impossible  for  the  Board  to  establish 
the  new  department  in  the  circumstances  of  this  case,  in  the  short 
space  of  less  than  tvro  months  between  the  demand  on  July  17,  and 
the  commencement  of  the  semester  on  September > 10. • The  decision  of 
the  Supreme  Court  plainly  said  it  would  be  reasonable  to  require 
that  the  demand  be  made  within  ^a  reasonable  time  in  advance  of 
the  opening  of  the  school  term.”  It  Is  universally  recognized 
that  schools  must  be  conducted  in  fixed  terms  * ' That  the  whole 
University  schedule  should  be  disrupted  by  establishment  and  furnish- 
in,  of  a new  department  between  regular  terras  was,1  in  our  opinion,, 
not  required  by  the  opinion  of  the  court.’  This  demand  was  not  made 
within  a reasonable  time  in  advance  of  the  commencement  of  the 
term  or  semester.  Therefore,  it  is  not  the  duty  of  the  said  Board 
to  open  and  furnish  the  new  department  in  journalism  for  and  during 
the  semester  commencing  September  10,  1941,' 

Your  letter  addressed  to  this  office  states  that  the  new 
journalism  department  probably  can  be  established  and  furnished  for 
and  during  the  term  commencing  on  or  about  February  1,  1942*  That 
would  allow  less  than  seven  months  from  time  of  demand#  The  above 
quoted  definitions  of  a reasonable  time  allow  for  the  care  and 
prudence  necessary  to  do  the  particular  thing  involved#  Establish- 
ment of  the  hew  department  by  February  l;  1942  appears  distinctly 
to  be  the  minimum  time  within  which  the  same  can  be  done  consistent- 
ly with  the  standards  of  excellence  now  prevailing  at  Lincoln 
University;  it  would  be  well  within  a reasonable  time* 

• GOilGLUSIQN 

In  our  opinion,  establishment  and  furnishing  of  a new 
department  of  journalism  at  Lincoln  University  for  and  during  the 
term  commencing  on  February  1,  1942  --  less  than  seven  months  after 
demand  therefor  --  would  be  well  within  a reasonable  time'.  It  is 
not  the  duty  of  the  Board  to  furnish  said  department  sooner. 


Respectfully  submitted. 


% 

ERNEST  HUBBBLL 

Assistant  Attorney  General 

APPROVED: 


ROBERT  L.  HYDER 
(Acting)  Attorney  General 
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Rules  made  by  Board’  of  Curators  with  reference 
to  paying  Negro  school  students ' tuition  out- 
side of  State  are  reasonable;  1%  of  fund  can 
not  be  used  for  administrative  purposes. 

September  6,  1941 


Dr*  Sherman  D.  Scruggs,  Pres. 
Lincoln  University 
Jefferson  City,  Missouri 


Dear  Doctor  Scruggs* 

On  August  26,  1941,  you  submitted  to  this  department 
a letter  containing  two  questions  for  an  official  opinion. 
The  first  question  embodies  the  following  facts* 

"1.  For  some  time  the  Board  has  had  the 
responsibility  for  distributing  the  funds 
appropriated  out  of  General  Revenue  for 
the  payment  of  Out-of-State  Tuition  Aid 
to  students  in  attendance  at  institutions 
outside  of  the  State  of  Missouri,  pur- 
suing courses  of  study  offered  at  the 
University  of  Missouri  and  not^offered 
at  Lincoln  University.  The  authority  for 
this  Responsibility  is  set  forth  in  the 
Revised  Statutes  of  Missouri,  1939, 

Section  9622.” 

"The  demands  u£>on  this  fund  are  heavy  and 
certain  of  the  individual  amounts  requested 
seem  excessive  and  unreasonable*  In  an 
attempt  to  make  the  most  economical  use  of 
the  fund  and  to  distribute  to  all  appli- 
cants the  amounts  which  are  reasonable  in 
comparison  with  the  costs  which  an 
individual  would  be  required  to  pay  if  he 
were  In  attendance  at  the  University  of 
Missouri  and  at  the  same  time  grant  the 
just  amount  to  the  applicant,  the  Board  of 
Curators  has  devised  a procedure,  a copy  of 
which  Is  enclosed  herewith,  which  it  would 
follow  when  granting  tuition  aid  to  the 
applicants." 

"The  Board  would  like  to  have  an  appraisal 
of  this  procedure  by  your  office  and  a 
statement  as  to  whether  the  device  is  a 
fair  Instrument  for  use  and  in  keeping  with 
the  provisions  of  the  Statute." 
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We  assume  that  the  Board  of  Curators  has  formulated 
the  attached  conditions  or  rules  and  regulations  with  reference 
to  the  payment  of  tuition  of  colored  students  in  compliance 
with  the  authority  as  contained  in  Section  10779,  formerly,  as 
stated  in  your  letter.  Section  9622,  R«  S.  Mo.  1929.  Said 
section  was  reenacted  by  the  General  Assembly  in  1939  and  now 
reads  as  follows* 

“Pending' the  full  development  of  the 
Lincoln  University;  the  Board  of  Curators 
shall  have  the  authority,  if  and  when  any 
qualified  negro  resident  so  requests,  to 
arrange  for  his  attendance  at  a college  or 
university  in  some  other  state  to  take  any 
course  or  to  study  any  subjects  provided 
for  at  the  State  University  of  Missouri, 
and  which  are  not  taught  at  the  Lincoln 
University,  and  to  pay  the  reasonable 
tuition  fees  for  such  attendance." 

In  order  that  the  Board  may  have  the  funds  to  carry  out 
the  terms  of  the  above  quoted  section,'  the  Legislature  has 
appropriated  under  House  Bill  583  the  sum  of  ^40,000.00,  it 
being  Section  2,  page  23,  and  as  follows* 

"Tuition  of  Negro-  college  student s.‘  — There 
is  hereby  appropriated  out  of  the  State 
Treasury  for  Lincoln  University,  payable 
out  of  the  General  Revenue  fund  for  the 
years  1941  and  1942, ‘ the  sum  of  Forth  Thou- 
sand Dollars  (|/40,000.‘00) for  the  payment 
of  reasonable  tuition  fees  of  Negro  residents 
of  the  State  of  Missouri  at  the  University 
of  any  adjacent  State  where  the  Board  of 
Curators  of  Lincoln  University  shall'  have 
arranged  for  the  attendance  of  such  students 
to  take  any  course  or  to  study  any  subjects 
provided  for  at  the  State  University  of 
Missouri,’  and  which  are  not  taught  at 
Lincoln  University.41 

Section  10779  places  the  duty  on  the  Board  "to  arrange  , 
for  his  attendance  at  a college  or  university  in  some  other 
state"  and  "pay  the  reasonable  tuition  fees  fox1  such  attendance. 
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We  now  consider  what  we  term  to  be  the  conditions  a 
prospective  student  must  nu-et  before  such  arrangement  for  the 
tuition  by  the  Board  is  accepted  and  granted  to  the  student, 
and  the  conditions  of  the  attached  copy  in  your  letter.  It 
is  recognized  as  a rule  of  lav/,  and  in  many 'instances  by 
statute,  that  boards  of  education,  teachers  and  officials  in 
charge  of  schools  and  colleges  have  the  power  and  authority  to 
make  needful  and  reasonable  regulations  for  the  conduct  of  such 
schools*  Although  the  statute  does  give  the  Board  of  Curators 
direct  authority  to  make  rules  and  regulations  affecting  the 
entrance  of  a colored  student  In  a school  in  a foreign  state, 
we  think  the  power  is  inherent  in  the  Board  of  Curators. 

(De skins  v.  Go so,  85  Mo*  485 j Englehart  v.  Serena,  200  S.  W. 
268). 

Having  scanned  each  one  of  the  conditions  as  outlined 
by  the  Board  which  must  be  adhered  to  or  agreed  to  by  a pros- 
pective colored  student,  we  find  none  of  them  which  appear  to 
be  unreasonable,  and  the  test,  when  a board  has  the  power  to 
make  rules ''and  regulations,  is  whether  such  rules  and  conditions 
are  reasonable.  They  must  pertain  to  the  subject  which  they 
are  supposed  to  govern,  be  without  malice  or  prejudice,  and  not 
Include  collateral  matters.  (King  v.  Jeffe»rson  City  School 
Board,  71  Mo.  623). 

Finding  no  conditions  which  appear  to  he  unreasonable 
or  harsh,  we  are  of  the  opinion  that  the  attached  rules  and  con- 
ditions necessary  for  a colored  student  to  receive  tuition 
under  the  provisions  of  Sec'tion  10779,  quoted  supra,  may  be 
followed  and  maintained  by  the  Board* 

"2.  The  Board  of' Curators  finds  it  quite 
expensive  to  administer  the  Out-of-State 
Tuition  Aid  fund.  The  enormous  amount  of 
correspondence  requires  almost  the  full 
time  of  a clerk  to  dispose  of  it  and 
properly  file  claims  for  payment.  The  cost 
of  postage  and  office  supplies  further  adds 
to  the  expense  of  Its  distribution.  For 
the  defrayal  of  these  costs  no  provisions 
are  indicated.  At  present  this  cost  has 
been  borne  by  the  Board  of  Curators  and 
paid  out  of  General  Revenue  funds  appropri- 
ated for  institutional  operation." 
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"In  view  of  the  fact  that  the  institutional 
funds  for  operation  are  greatly  limited  and 
must  be  used  to  meet  the  rightful  demands 
■ j,  of  this  rapidly  expanding  institution,  it 
seems  that  the  cost  of  the  administration 
of  the  Out*- of -St ate  Tuition  Aid  fund  should 
be  borne  by  the  fund  itself  and  not  made 
the  financial  and  service  burden  to  be  borne 
by  the  already  too  restricted  operation 
budget  of  the  institution." 

"The  Board  would  seek  your  honorable  opinion. 

It  would  know  if  it  can  be  permitted  to  set 
aside  one  per  cent  of  the  tuition  aid  fund 
for  its  own  administration*" 

In  answering  your  first  question,  we  have  quoted  that 
portion  of  the  Appropriation  Act  which  set  aside  funds  for  the 
payment  of  the  tuition  of  Negro  students  in  schools  outside  the 
State.  The  appropriation  act  contains  the  provision  "for  the 
payment  of  a reasonable  tuition  fee  of  Negro  residents  of  the 
State  of  Missouri."  It  is  silent  as  to  any  Item  for  the  opera- 
tion or  disbursement  of  the  fund.  In  order  for  it  to  be  valid 
for  you  to  deduct  or  to  set  aside  one  per  cent  of  the  amount, 
the  statute  would  have  to  be  broad  enough  to  include  such  an 
Item.  In  the  decision  of  State  Ex  rel  Bibee”  v.  Hackman,  276  Bio. 
110,  1.  c*  116,  the  question  arose  as  to  the  authority  of  the 
State  Board  of  Equalisation  to  emply  a stenographer*  The  Court 
denied  the  Board  the  right  to  employ  such  a stenographer,  stating 
that  the  authority  must  be  bottomed  on  some  statute.  A like 
principle  was  Involved  in  the  decision  of  State  Ex  rel  Bradshaw 
v.  Hackman,  276  Mo.  600,  1.  c*  607.  The  decision  of  State  v. 
Weatherby,  344  Mo.  848,  la  also  considered  as  authority  for  the 
above  statement. 

We  are,-  therefore,  of  the  opinion  that  one  per  cent  of 
the  tutitlon  fund  cannot  be  set  aside  for  the  administration  of 
same  * 

Respectfully  submitted. 


DELIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED* 


VANE  C,  THURLO 

(Acting)  Attorney  General 
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Dr,  Sherman  D,  Scruggs 
President 

Lincoln  University 
Jefferson  City,  Missouri 


Dear  Dr,  Scruggs: 


FILE 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  September  12th,  wherein  you  state  as  follows: 

"We  are  faced  with  a difficulty  in  fa- 
cilitating the  erection  of  our  building 
to  house  the  new  School  of  Journalism, 

"We  have  our  own  staff  of  architects 
and  building  crew.  These  facilities 
are  a part  of  our  instructional  pro- 
gram in  mechanic  arts  courses  which  we 
offer  here,'  With  the  use  of  this  staff 
and  the  young  men  whom  we  are  training 
in  these  courses,  we  can  erect,  or  con- 
struct, most  of  the  small  buildings 
and  structures  on  our  campus, 

"By  directing  these  activities  as  a 
part  of  instruction  we  effect  considerable 
financial  economies,  particularly  savings 
in  the  costs  of  labor,  as  well  as  provide 
the  real  instructional  material  for  our 
students. 

"In  the  purchase  of  materials  and  sup- 
plies for  these  constructions  we  must 
go  to  the  market  for  these  commodities. 

These  commodities  must  be  purchased 
through  the  Purchasing  Agency  of  the 
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State,  of  course.  Vie  shall  want  to  do 
this.  However,  Inasmuch  as  this  whole 
construction  of  the  smaller  buildings 
Is  within  our  ability  to  carry  forward, 
and  in  view  of  the  fact  that  such  con- 
structions are  instructional  projects, 
and  further,  inasmuch  as  financial  sav- 
ings are  made  and  greater  economies  are 
effected  in  general  revenues  of  the 
State,  we  would  appreciate  the  opinion 
of  the  Attorney  General  as  to  whether 
we  are  correct  in  our  planning  for  such 
a construction  and  can  proceed  under 
such  a plan  to  got  this  building,  and 
such  other  buildings  of  like  nature, 
under  cons  true tl on  at  once  and  without 
the  necessity  of  submitting  the  entire 
construction  and  materials  to  bids.  In 
other  words,  we  shall  like  to  know  if 
we  may  proceed  to  erect,  or^  construct, 
such  building  without  submission  of  the 
entire  job  to  outside  bid. 

"The  time  and  delays  in  the  delivery  of 
materials  due  to  defense  priorities  make 
it  necepsary  to  request  the  General  to 
give  us  his  opinion  as  early  as  it  is 
convenient  for  him.  Y;e  would  eagerly 
await  his  advices  in  this  matter*1' 

You  have  subsequently  advised  us  that  the  proposed 
improvements  will  be  in  excess  of  £5,000.00. 

The  funds  you  propose  to  use  for  the  construction 
of  the  Journalism  School  are  those  funds  appropriated  by  the 
Legislature  in  Section  78  of  House  Bill  581: 

"Lincoln  University,  There  is  hereby 
appropriated  out  of  the  State  Treasury, 
chargeable  to  the  General  Revenue  Fund, 
for  Lincoln  University,  for  the  1941- 
1942  biennium,  the  sum  of  Sixty-Five 
Thousand  Dollars  (£65,000.00)  for  the 
use  of  the  Board  of  Curators  of  Lincoln 
University  for  the  purpose  of  establish- 
ing, maintaining  and  operating  a School 
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of  Journalism.,  and  for  the  payment  of 
the  necessary  salaries.  Additions, 

Repairs  and  Replacements  and  Opera- 
tive expenses  incurred  by  said  Board 
of  Curators  for  instituting,  mairitain- 

- ing  and  operating  said  School  of 
Journalism," 

There  is  nothing  in  the  above  appropriation  act 
which  designates  the  manner  in  which  the  Journalism  School 
is  to  be  constructed.  Consequently,  we  must  look  to  the 
general  statutes  for  guidance* 

In  the  case  of  Blanchard  v.  Hamblin,  162  Mo,  App. 

242,  1.  c.  251,  the  court  said* 

"The  very  highest  policy  of  a state  is 
its  statutory  law  and  if  there  is  legis- 
lation on  the  subject  the  public  policy 
of  the  state  must  be  derived  from  such 
legislation  (Moorshead  v.  Railways  Co., 

203  Mo.  121.)" 

And  in  the  case  of  State  v,  Robinson,  163  Mo.  App. 

221,  1.  c.  226,  the  court  said: 

"In  the  interpretation  of  statutory 
language  the  meaning  must  be  given  that 
is  most  consonant  with  the  policy  or 
obvious  purpose  of  the  statute 

An  examination  of  Chapter  117,  of  the  Revised  Statutes 
of  Missouri,  1939,  reveals  a definite  policy  on  the  part  of  the 
State  to  allow  construction,  improvement,  alteration  or  repairs 
of  public  buildings  only  on  contracts  based  on  public  bids. 

Section  14939,  R.  S.  wo.  1939,  provides  as  follows: 

"No  contract  shall  be  made  by  an  officer 
of  this  state  or  any  board  or  organization 
existing  under  the  laws  of  this  state  cr 
under  the  charter,  lav/s  or  ordinances  of 
any  political  subdivision  t hereof , having 
the  expenditure  of  public  funds  or  moneys 
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provided  by  appropriation  from  this 
state  in  whole  or  in  part,  or  raised 
in  whole  or  in  part  by  taxation  under 
the  laws  of  this  state,  or  of  any  po- 
litical subdivision  thereof  contain- 
ing 500,000  inhabitants  or  over,  for 
the  erection  or  construction  of  any 
building.  Improvement,  alteration  or 
repair,  the  total  cost  of  which  shall 
exceed  the  sum  of  ten  thousand  dollars, 
until  public  bids  therefor  are  requested 
or  solicited  by  advertising  for  ten  days 
in  one  paper  in  the  county  in  which  the 
work  is  located?  and  if  the  eost  of  the 
work  contemplated  shall  exceed  thirty-five 
thousand  dollars,  the  same  shall  be  ad- 
vertised for  ten  days  in  the  county  paper 
of  the  county  in  which  the  work  is  located, 
and  in  addition  thereto  shall  aL  so  be 
advertised  for  ten  days  in  two  daily 
papers  of  the  state  having  not  less  than 
fifty  thousand  daily  circulation;  and  in 
no  case  shall  any  contract  be  awarded 
when  the  amount  appropriated  for  same 
is  not  sufficient  to  entirely  complete 
the  work  ready  for  service.  The  number 
of  such  public  bids  shall  not  be  restrict- 
ed or  curtailed,  but  shall  be  open  to  all 
persons  complying  with  the  terms  upon 
which  such  olds  are  requested  or  solicited,” 

It  might  be  argued  that  the  above  section  does  not 
prohibit  boards  or  other  public  bodies  from  using  their  own 
labor,  providing  same  is  available,  in  the  construction  of 
public  buildings  or  improvements , and  that  said  section  was 
only  applicable  in  those  cases  when  a contract  was  necessary* 
Statutes  must  be  construed  however,  if  possible,  "so  as  to 
harmonize  and  give  effect  to  all  of  their  provisions."  Sayles 
v,  Kansas  City  Structural  Steel  Go,,  128  S.  W.  (2d)  (Mo.  Sup.) 
1046,  1,  c.  1051. 

Section  14940,  R.  S.  Mo.  1939,  provides  as  follows; 

nAll  appropriations  made  by  the  general 
assembly  amounting  to  five  thousand 
dollars  or  more,  for  the  erection  of  new 
buildings  on  state  account,  or  for  the 
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repairing  of  buildings  already  erected 
on  state  account,  shall  be  drawn  from 
the  state  treasury  only  in  the  manner 
herein  provided.  After  being  furnished 
with  satisfactory  evidence  that  a bona 
fide  contract  has  been  entered  into  for 
the  erection  or  repairing  said  building 
or  buildings,  and  not  less  than  thirty 
days  after  the  contractor  has  commenced 
work,  the  state  auditor  may  draw  his 
warrant  on  the  state  treasury,  in  favor 
of  the  contractor  entitled  thereto,  for 
85  per  cent  of  the  value  of  all  labor 
and  materials  incorporated  in  the  work, 
or  for  materials  which  have  been  de- 
livered on  the  site  of  the  building  and 
accepted  by  the  architect  or  engineer 
in  charge,  such  value  being  calculated 
in  proportion  to  the  contract  amount; 
and  thereafter  not  oftener  than  once 
each  month  the  state  auditor  may  draw 
his  warrant  on  the  state  treasury  in 
favor  of  the  contractor  for  85  per  cent 
of  the  value  of  all  labor  and  materials 
furnished  and  computed  in  the  same 
manner,  less  all  previous  payments  made; 
and  upon  being  furnished  satisfactory 
evidence  that  the  contract  has  been  satis- 
factorily completed  and  the  work  accepted, 
the  state  auditor  shall  draw  his  warrant 
on  the  state  treasury  in  favor  of  the  con- 
tractor, for  the  balance  due  on  contract* 
Provided,  that  all  estimates  of  labor 
and  materials  furnished  shall  be  p*  epared 
and  certified  correct  by  the  architect 
or  supervising  engineer  in  charge,  and 
approved  by  proper  officials  of  the  insti- 
tution, commission,  or  board  responsibls 
for  such  construction*  Provided  further, 
that  in  no  event  shall  an  amount  exceed- 
ing 85  per  cent  of  the  entire  contract 
price  be  paid  to  the  contractor  until 
the  final  payment  is  made  after  the  con- 
tract is  satisfactorily  completed 
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work  accepted}  and  provided  further, 
that  in  no  case  shall  the  amount  con- 
tracted therefor  exceed  the  demount 
appropriated  by  the  general  assembly 
for  such  purpose •" 

Said  section  by  its  terms  contemplates  clearly 
* "that  a bona  fide  contract"  must  be  entered  into  for  the 
erection  or  repairing  of  public  buildings  or  improvements* 

Of  course,  we  readily  appreciate  the  fact  that  it 
may  be  wiser  and  more  economical  for  the  State  to  permit  the 
use  of  its  own  labor  and  facilities  for  the  construction  and 
repair  of  public  buildings  and  improvements,  rather  than  to 
enter  into  a contract  for  such  services*  However,  the  wisdom 
or  unwisdom  of  particular  acts  of  legislation  i3  for  the  de- 
cision of  the  General  Assembly,  and  not  for  us  to  determine. 
State  v.  Balsiger,  151  3.  W.  (2d)  521,  1.  c,  523. 


From  the  foregoing  we  are  of  the  opinion  that  it 
will  be  necessary  that  Lincoln  University  obtain  public  bids 
and  enter  into  a contract  covering  both  labor  and  materials 
for  the  construction  of  its  proposed  Journalism  School. 


Respectfully  submitted. 


MAX  WAS 5 DR MAN 

Assistant  Attorney-General 


APPROVED! 


VANE  C,  THUiiLQ 

(Acting)  A 1 1 orney- General 
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GENERAL . ASSEMBLY: 


Power  to  fnvestio-  election  returns 
prior  to  seating  executive  officials. 


January  9, 


1941 


Democratic  Caucuses 
c/o  Honorable  L.  N.  Searcy 
Missouri  Senate 
Capitol  Building 
Jefferson  City,  Missouri 


-Gentlemen  i 


We  acknowledge  receipt  of  the  letter  from 
the  Democratic  Senate  Caucus  requesting  an  opinion, 
which  reads  as  follows? 


"The  General  Assembly  desires  and 
requests  that  you  furnish  us  with 
an  opinion  on  the  following  ques- 
tion, that  is* 

Can  the  General  Assembly  proceed 
with  an  investigation  of  the  elec- 
tion and'  election  returns  for  the 
office  of  Governor  without  filing 
a formal  contest  and  without  seat- 
ing the  person  who  apparently,  from 
the  election  returns,  received  the 
highest  number  of  votes  for  that 
office?" 


Wl thin  the  limited  time  that  we  have  had  to 
examine  the  authorities  and  to  study  the  question 
presented,  we  have  arrived  at  the  conclusions  here- 
inafter set  out. 

At  the  outset  it  becomes  necessary  to  consider 
the  following  statutes  and  provisions  of  the  Missouri 
Constitution* 
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Article  V,  Section  3,  of  the  Constitution  of 
Missouri  reads i 


"The  returns  of  every  elebtlon  for 
the  above  named  officers  shall  be 
sealed  up  and  transmitted  by  the 
returning  officers  to  the  Cecretary 
of  State,  directed  to  the  Speaker 
of  the  House  of  Representatives,  who 
shall,  immediately  after  the  organiza- 
tion of  the  House,  and  before  proceed- 
ing to  other  business,  open  and  pub- 
lish the  shme  in  the  presence  of  a 
majority  of  each  House  of  the  General 
Assembly,  who  shall  for  that  purpose 
assemble  in  the  hall  of  the  House  of 
Representatives*  The  person  having 
the  highest  number  of  votes  for  ei- 
ther of  said  offices  shall  be  declared 
duly  elected;  but  if  two  or  more  shall 
have  an  equal  and  the  highest  number 
of  votes,  the  General  Assembly  shall, 
by  joint  vote,  choose  one  of  such  per- 
sons for  said  office*" 


Section  10169,  R.  3*  Mo*  1929 * provides; 


"After  each  election  of  governor*  lieu- 
tenant-governor,  secretary  of  state* 
state  auditor*  state  treasurer*  attorney- 
general*  and  superintendent  of  public 
schools*  the-  secretary  of  state  shall* 
immediately  after  the  organization  of 
the  house  of  representatives,  deliver 
to  the  speaker  thereof  the  returns  of 
the  votes  given  for  the  last  named  of- 
ficers* who  shall  thereupon  immediate- 
ly notify  the  senate  of  the  same,  and 
that  the  house  is  ready  to  receive  the 
senate  in  joint  session  to  open  aftd 
publish  the  same,  whereupon  the  genate 
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shall  immediately  repair  to  the 
hall  of  the  house  of  representa- 
tives j and  the  speaker  of  the  house 
shall,  before  proceeding  to  other 
business,  in  the  presence  of  a 
majority  of  the  members  elected  to 
each  house  of  the  general  assembly 
so  assembled  in  joint  session,  open 
and  publish  the  same.  In  case  of  an 
alleged  mistake  in  any  return,  or 
when  more  than  one  return  has  been 
made  for  any  of  said  officers  from 
any  county  or  city  or  precinct,  the 
two  houses  shall,  in  joint  session, 
correct  such  mistake*  if  any,  and 
determine  which  is  the  true  and  cor- 
rect return  by  a vote  of  a majority 
of  the  members  present,  and  the  same 
shall  be  counted  by  the  speaker,  un- 
der the  direction  and  control  of  the 
two  houses  thus  assembled.  The  per- 
son having  the  highest  number  of  votes 
for  any  of  said  offices  shall  be  de- 
clared by  the  speaker  of  the  house 
to  have  been  duly  elected.” 


It  is  clear  the  question  here  presented  concerns 
only  the  legislative  branch  of  our  government,  Taylor  v. 
Beckham,  56  S,  W,  177 j 178  U,  S.  547}  44  L.  Ed.  1187. 

Section  3 of  Article  V of  the  Missouri  Consti- 
tution, supra,  provides  the  following  steps  as  the 
procedure  before  the  General  Assembly* 

First,  the  returns  of  every  election  for  the 
Governor  and  other  officers  named  in  the  Constitution 
shall  be  transmitted  by  the  Secretary  of  State  to  the 
Speaker  of  the  House  of  Representatives. 

Second,  the  Senate  and  House  shall  meet  In 
the  hall  of  the  House  of  Representatives  in  joint  session* 
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Third,  the  Speaker  of  the  House,  before 
proceeding  to  other  business,  shall  open  the  returns 
and  publish  the  same  in  the  presence  of  a majority 
of  each  house  of  the  General  Assembly.' 

Fourth,  the  members  of  each  house  of  the 
Assembly  shall,  by  their  vote,  declare  one  or  the 
other  of  the  candidates  for  the  office  (in  the  instant 
case  that  of  Governor)  elected. 

We  believe  that  in  .determining  the  power  of 
the  General  Assembly  to  perform  the  duties  enjoined  on 
it  by  the  Constitution  that  the  following  generally 
accepted  rule  should  be  considered,  as  set  out  in  the 
case  of  Wire  Co,  v.  Wollbrinck,  275  Mo.  350: 


”*  it  is  well  to  note  the  true 
function  of  the  Legislature  as  the 
representative  of  the  people,  in 
the  enactment  of  laws  for  their 
government,  and  its  true  gelation 
to  the  Constitution  of  the  State. 
That  it  is  vested,  in  its  repre- 
sentative capacity,  with  all  the 
primary  power  of  the  people,  unless 
fettered  by  the  Constitution,  is  a 
proposition  which  is  the  corner 
stone  of  our  State  government,  and 
one  whose  stability  is  unquestion- 
able, and  which  has  been  enunciated 
by  this  court  whenever  the  relation 
of  the  Legislature  to  the  Constitu- 
tion was  held  in  judgment.” 


It  is  provided  in  Article  V,  Section  3,  of  the 
Constitution  of  Missouri,  and  also  in  Section  10169, 

R,  S,  Mo.  1929,  that,  "The  person  having  the  highest 
number  of  votes  shall  be  declared  duly  elected.  Does 
the  highest  number  of  votes,  as  used  in  the  Constitution 
and  the  statutes,  mean  the  result  shown  by  the  face  of 
the  returns,  or  does  it  mean  the  legal  votes  cast  at 
the  General  Election  for  Governor? 
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"Votes"  have  been  defined  by  the  Supreme  Court 
of  Missouri  in  State  ex  rel#  Chaney  v»  Grlnstead,  314 
P<>'  55,  232  S.  W,  715,  1*  c.  718,  as  follows* 


"The  word  ’votes’  means  ballots 
cast  by  those  authorized  to  vote 
by  law;  in  other  words  ballots 
cast  by  legal  voters," 


The  above  constitutional  and  statutory  provisions 
use  the  words  "duly  elected,"  "Duly"  is  defined  as 
"proper"  or  "according  to  law,"  19  C,  J»,  p,  833, 

Therefore,  the  Legislature  should  determine 
whether  the  purported  votes  cast  for  any  candidate 
shown  by  the  returns  published  to  the  joint  session 
were,  in  fact,  legal  votes  and  cast  for  the  particular 
candidate  by  qualified  voters. 

It  is  apparent  the  framers  of  the  Constitution 
did  not  intend  to  limit  the  General  Assembly  to  the 
mere  ministerial  act  of  witnessing  the  opening  and 
publication  of  the  returns  by  the  Speaker  of  the  House, 
but  placed  on  it  the  responsibility  of  ascertaining 
and  determining  which  candidate  actually  received  the 
highest  number  of  legal  votes  cast. 

Any  other  conclusion  could  lead  to  the  absurd 
result  of  forcing  the  General  Assembly  to  seat  a 
candidate  even  if  it  had  conclusive  knowledge  that 
he  was  not  qualified  under  other  provisions  of  the 
Constitution,  or  that  the  returns  before  them  were 
fraudulent.  Assume,  for  instance,  that  the  General 
Assembly  knew  beyond  any  doubt  that  certain  returns 
had  been  fraudulently  altered;  that  such  returns 
showed  on  their  face  that  more  votes  were  cast  in 
a county  than  there  were  inhabitants;  or  that  a 
return  received  by  the  Speaker  was  blank  as  to  the 
candidate  for  Governor;  assume,  further,  that  the 
records  showed  that  a candidate  for  Governor  did 
not  have  the  qualifications  necessary  to  hold  that 
high  office,  although  such  candidate  received  the  highest 
number  of  votes  as  shown  by  the  returns,  then  under 
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any  of  the  above  circumstances,  if  the  provisions  of 
Section  3 of  Article  V,  supra,  compel  the  General 
Assembly  to  declare  the  candidate  elected  as  shown 
by  the  face  of  the  returns,  then,  it  would  be  placed 
in  the  strange  position  of  merely  having  the  authority 
to  ratify  fraud,  to  seat  a candidate  in  violation  of 
other  provisions  of  the  Constitution,  or  to  vest  the 
powers  and  duties  of  the  office  of  Governor  in  a 
person  not  duly  elected  or  qualified  under  the 
provisions  of  the  Constitution* 

The  General  Assembly  itself  has  construed  its 
authority  as  being  greater  than  the  mere  perfunctory 
duty  of  declaring  elected  the  candidate  shown  by  the 
face  of  the  returns  to  have  received  the  highest  number 
of  votes.  Section  10169  R.  S.  Mo#  1929,  supra,  clearly 
authorizes  the  General  Assembly  to  correct  any  ^alleged 
mistake  in  any  return”*  BMistakett  is  defined  in  Webster** 
New  International  Dictionary,  Second  Edition,  as  follows* 


nAn  apprehending  wrongly;  a miscon- 
ception; a misunderstanding*  A 
fault  in  opinion  or  judgment;  an 
unintentional  error.  (2)  Miscon- 
ception or  error  of  the  mind  leav- 
ing a person  to  do  an  act  which  he 
otherwise  would  not  have  done; 
also,  the  act  or  omission  so  aris- 
ing, as  an  intentional  act  or  omis- 
sion arising  from  ignorance,  surprise. 
Imposition,  or  misplaced  confidence. M 


The  construction  placed  on  a statute  or  constit- 
utional provision  by  the  Legislature  is  entitled  to 
great  weight.  59  C.  J.  Section  612,  page  1033*  Further- 
more, the  General  Assembly  in  the  past  has  construed 
Section  10169  R.  S.  Missouri  1929  and  Article  V, 

Section  3 of  the  Constitution  of  Missouri  as  authorizing 
it  to  institute  and  conduct  an  investigation  of  alleged 
mistakes,  errors  and  irregularities  in  the  returns  for 
the  office  of  Lieutenant  Governor  before  seating  the 
candidate  shown  on  the  face  of  the  returns  to  have 
received  the  highest  number  of  votes. 


Democratic  Caucus 


7 


January  9,  1941 


In  1909,  the  committee  appointed  by  the  joint 
session  of  the  General  Assembly  to  canvkss  the 
returns  of  the  previous  general  election,  reported 
that  it  found  alleged  mistakes  in  the  returns  and  also 
found  amended  returns  and  corrections  certified  by  the 
county  clerks  with  other  irregularities  which,  had 
been  called  to  its  attention.  It  reported  further 
that  by  reason  thereof  it  was  unable  to  definitely 
and  correctly  report  the  vote  cast  at  said  election 
for  the  office  of  Lieutenant  Governor,  This  committee 
asked  the  General  Assembly  for  authority  to  investigate 
such  mistakes,  errors  and  incomplete  returns,  which 
was  granted  it  by  the  joint  assembly.  Pursuant  to 
such  authority,  said  committee  commenced  and  conducted 
an  investigation  of  such  alleged  errors,  mistakes  and 
incomplete  returns  before  the  Lieutenant  Governor  was 
declared  elected. 

It  is  true  that  under  the  provisions  of  Section 
10361,  R.  S,  Mo.  1929,  any  person  may  present  a 
petition  to  the  General  Assembly  to  contest  the 
election  of  Governor  or  Lieutenant-Governor,  This 
statute  giving  third  persons  the  right  to  file  a 
petition  for  contest,  however,  does  not  in  anyway 
affect  the  right  and  authority  of  the  General 
Assembly  under  the  provisions  of  Section  3 of  Article 
V of  the  Constitution  and  Section  10169,  R.  S.  Mo. 

1929.  In  other  words,  the  General  Assembly  must 
exercise  its  power  to  determine  which  candidate 
received  the  highest  number  of  legal  votes  and  who 
has  been  duly  elected. 

Section  25  of  Article  V of  the  Constitution 
of  Missouri  provides  that  contested  elections  of  the 
Governor  and  Lieutenant-Governor  shall  be  decided  by 
the  General  Assembly  in  such  manner  "as  may  be  provided 
by  law,"  Pursuant  to  such  constitutional  provision, 
the  Legislature  enacted  Section  10361,  R.  S.  Mo.  1929, 
which  permits  third  persons  to  file  petitions  for 
contests.  Any  contention  that  this  section  is  exclusive 
and  prohibits  the  General  Assembly  from  exercising  its 
statutory  and  constitutional  powers,  is  untenable. 
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In  the  case  of  State  v,  Y/ymore,  119  S,  W,  (2d) 
941,  the  defendant  contended  that  the  statutory  method 
of  removal  of  officers  was  exclusive* 

Section  7 of  Article  XIV  of  the  Constitution 
provides  that  MLaws  may  he  enacted  to  provide  for  the 
removal  from  office,  for  cause,  of  all  public  officers, 
not  otherwise  provided  for  in  this  Constitution,’1 

In  pursuance  to  such  constitutional  provision, 
the  Legislature  enacted  a statutory  method  for  the 
removal  of  such  officers,  The  defendant  in  the  above 
case  contended  that  such  statutory  method  was  exclusive. 
The  court  held,  however,  that  the  statutory  method 
providing  for  removal  of  officers  was  not  exclusive, 
and  that  an  officer  could  be  removed  by  the  constitution- 
al remedy  of  quo  warranto* 

We  have  failed  to  find  any  Missouri  case 
interpreting  either  the  constitutional  provisions  or 
the  statute  above  quoted,  A search  disclosed  that  many 
states  have  constitutional  provisions  identical  with 
Sections  3 and  25  of  Article  V of  the  Missouri 
Constitution, 

The  case  of  State  v.  Elder,  47  N*  W,  710,  decided 
by  the  Supreme  Court  of  Nebraska  in  1891, was  a case  in 
which  the  Speaker  of  the  House  of  Representatives 
presided  at  a meeting  of  both  houses  of  the  Legislature 
under  a constitutional  provision  similar  to  our  own,  and 
refused  to  open  and  publish  the  election  returns 
transmit  ted  to  iiim  "by  the  Secretary  of  State  and  vdilch 
purported  to  certify  the  number  of  votes  cast  for 
candidates  for  the  office  of  Auditor  of  Public  Accounts, 
The  court  interpreted  the  opening  and  publishing  of  the 
returns  to  be  a ministerial  duty,  and,  by  its  opinion, 
compelled  the  performance  of  such  duties  by  mandamus. 
However,  in  that  case  there  was  no  attempt  to  force 
the  members  of  the  Joint  Session  to  declare  either 
candidate  elected,  the  court  apparently  recognizing 
that  such  an  act  on  the  part  of  the  Assembly  involved 
the  exercise  of  discretion. 

There  is  only  one  ca30,  so  far  as  we  have  been 
able  to  ascertain,  which  bears  directly  on  the  question 
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at  hand,  Goff  v,  Wilson,  32  W.  Va*  Rep.  393.  An 
examination  of  the  Constitution  of  West  Virginia 
discloses  that  it  contains  a provision  identical 
with  Sections  3 and  25  of  Article  V of  our  own 
Constitution.  The  facts  were  that  the  plaintiff 
was  a candidate  for  the  office  of  Governor  at  the 
General  Election  held  November  6,  1888j  that  the 
commissioners  of  the  various  counties  in  said  state 
transmitted  the  returns  of  the  election  to  the 
Secretary  of  State  in  sealed  envelopes,  directed  to 
the  Speaker  of  the  House,  as  required  by  the 
Constitution.  The  Speaker  opened  and  published  the 
returns  at  a joint  session  of  the  two  houses  of  the 
Legislature,  and  they  were  submitted  to  a joint 
committee  for  the  purpose  of  reporting  on  the  verity 
of  the  returns.  The  committee  returned  a report, 
finding  one  A.  B.  Fleming  to  have  received  more 
legal  votes  than  plaintiff,  and  the  joint  session, 
in  adopting  the  report,  declared  the  said  A,  B.  Fleming 
duly  elected.  We  find  the  following  in  the  opinion  of 
the  court:  (1.  c,  398) 


"In  this  condition  of  the  law  the 
legislature,  when  it  assembled  in 
January  last  and  found,  that  there 
was  a contest  pending  between  Gen.  Goff 
and  Judge  Fleming  for  the  office 
of  governor,  was  confronted  with  this 
very  grave  and  serious  question: 

Was  it  their  duty  to  declare  either 
of  the  claimants  elected  to  the 
office  of  governor,  until  after  the 
contest  could  be  decided?  If  they 
or  the  speaker  of  the  house  should 
at  the  commencement  of  the  session, 
or  during  the  term  fixed  by  law  for 
Its  continuance  in  regular  session, 
declare  either  Goff  or  Fleming 
governor,  the  Inevitable  conse- 
quence would  be,  that  the  person  so 
declared  would  have  to  assume  the 
duties  of  the  office,  before  It 
would  be  possible  to  try  the  con- 
test or  determine  his  right  to  the 
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office  under  the  existing  lav/.  The 
result  of  this  might  be  to  place  in 
the  high  and  responsible .office  of 
governor  and  at  the  head  of  the  state 
government  a person,  who  had  never 
been  elected  or  otherwise  designated 
by  either  the  constitution  or  the 
law  to  discharge  the  duties  of  that 
office;  for,  if  the  trial  of  the 
contest  should  result  in  favor  of 
the  other  claimant,  his  title  would 
relate  to  the  date  of  his  election, 
and  he  would  be  the  de  jure  governor 
from  the  commencement  of  the  term 
fixed  by  the  constitution.  The 
decision  upon  the  contest  would  be 
simply  the  determination  of  a fact. 

It  would  not  create  a fact  or  a 
right  nor  confer  the  office.  The 
election  gives  the  right  to  the  office, 
and  the  decision  of  the  tribunal  fixed 
by  law  to  try  the  contes’t  simply  de- 
clares the  title  upon  the  evidence 
but  does  not  create  or  confer  it;  and 
If  a person  has  the  title  by  virtue 
of  his  election,  his  qualification 
entitles,  him  to  exercise  the  duties 
of  the  office.  Bier  v.  Gorrell,  30 
W.  Va.  95,  100,  (3  S.  E.  Rep.  30.) 

This  being  so.  It  is  plain,  that  the 
person  thus  placed  in  the  office 
before  the  decision  of  the  contest 
would  be  there  without  any  legal 
right.  He  would  be  a mere  intruder, 
because  he  had  never  been  elected, 
and  was  never  legally  entitled  to 
the  office. 


It  is  scarcely  possible  to 
believe,  that  It  was  contemplated 
by  those,  who  made  and  adopted  our 
constitution,  that  we  should  ever 
have  the  anomaly  of  a person 
discharging  the  high  and  responsible 
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duties  of  the  chief  executive  office 
of  the  state,  who  had  never  been 
elec tea  or  otherwise  designated  by 

to  Perform  the  duties  of  that 
office," 


CONCLUSION 


ls  the  opinion  of  this  office  that  i-h 
ra»uiro“u1  acoePt  th* 
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State  of  Missouri,  * ly  elected  Governor  of  the 


Respectfully  submitted. 


ROY  McKITTRICK 
Attorney  General 
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GOVERNOR:  Veto  of  Resolution  Afo„  3 passed  in  Joint  Session 
by  Sixty-first  General  Assembly  is  a nullity. 
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Honorable  L.  K.  Searcy,  Senator 
Honorable  V. . B.  V-.eakley 
Honorable  3.  R.  Cowherd 
i ' onor able  Roy  Hamlin 

Members  of  the  house  of  Representatives 

State  Capitol 

Jefferson  City,  Missouri 


Gentlemen: 

On  January  10,  1941,  the  Senate  and  House  convened 
in  a joint  session  in  the  House  of  Representatives 
pursuant  to  the  provisions  of  lection  3 of  Article  V. 

Among  the  proceedings  was  the  passage  ox  a resolution. 
(House  Journal,  page  37;  Senate  Journal,  page  52).  It 
was  denominated  "Joint  Resolution  No.  3".  The  resolution 
was  adopted  by  a vote  of  - ayes  102,  no os  63,  absent  19, 
present  but  not  voting,  1.  (House  Journal,  page  44-}. 

After  the  passage  of  the  resolution,  the  joint  session 
dissolved. 

In  Rednesday,  January  15,  1941,  the  -Governor  of 
the  ft ate  of  Missouri  returned  to  the  General  Assembly 
in  joint  session  a copy  of  the  resolution  showing  his 
disapproval  and  In  a special  message  cited  Section  12 
of  Article  V of  the  Constitution  of  Missouri  as  his 
authority  therefor. 

i.ou  submit,  for  an  opinion,  the  following  question, 
and  have  attached  copies  of  the  resolution  and  the 
Governor's  special  message: 


"wid  Governor  Stark  under  the  powers 
of  his  office  of  governor  of  the  St;  te 
of  Missouri  have  the  constitutional 
authority  to  veto  the  resolution?" 
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I. 

It  is  a rule  of  law  that  the  veto  power  of  the 
governor  must  be  strictly  construed*  It  was  said  in  the 
case  of  Strong  vs*  People,  220  P.  999  (Colo.),  1.  c. 
1002,  concerning  this  power: 


"It  can  only  be  exercised  when  clear ly 
authorized  by  a specific  provision 

•»£  it-  ■sfr  vf  u*  cf-  -I'r  w :!•  & ><■  -j;- 

because,  being  a power  In  derogation 
of  the  general  principle  of  the  state 
government,  the  language  conferring 
It  must  be  strictly  construed." 


In  arriving  at  a conclusion,  it  v/Ill  be  necessary 
to  consider  first,  what  is  a joint  resolution  as  con- 
templated by  Article  V,  Section  12  of  tile  Missouri  Consti 
tution?  This  provision  of  the  Constitution  is  as  follows 


"The  Governor  shall  consider  all  bills 
and  joint  resolutions,  whidh,  having  been 
passed  by  both  houses  of  the  General 
Assembly,  shall  be  presented  to  him.  He 
shall,  within  ten  days  after  the  same 
shall  have  been  presented  to  him,  return 
to  the  house  In  which  they  respectively 
originated,  all  such  bills  and  joint  reso- 
lutions, with  his  approval  indorsed  thereon, 
or  accompanied  by  his  objections:  Provided, 
That  if  the  General  Assembly  shall  finally 
adjourn  within  ten  days  after  such  presenta- 
tion, the  Governor  may,  within  tlilrty  days 
thereafter,  return  such  bills  and  resolutions 
to  the  office  of  the  Secretary  of  State, 
with  his  approval  or  reasons  for  disapproval. 


The  above  provision  authorizes  the  governor  to 
approve  or  disapprove  "joint  resolutions  * * * passed 
by  both  houses  of  the  General  Assembly."  The  use  of 
the  language  "both  houses  of  the  General  Assembly" 
means  that  a joint  resolution  must  originate  in  one 
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or  the  other  of  the  houses  and  be  acted  upon  separately. 
Otherwise,  no  meaning  can  be  attributed  to  the  words  ’’both 
houses,"  In  the  second  sentence  of  said  section,  the'  governor 
Is  directed  to  return  joint  resolutions  with  his  approval  or 
disapproval  to  the  "house  in  which  they  respectively  originated. 
This  conclusively  shows  that  a joint  resolution  is  one 
originating  in  one ‘or  the  other  of  the  houses.  If  It  does 
not  so  originate,  this  provision,  of  the  Constitution  has 
no  meaning.  The  rule  laid  down  in  State  ex  rel.  Crowe  vs. 
Hostetter,  137  Mo.  1.  c.  646,  is  that  "a  construction  of 
the  Constitution  which  renders  meaningless  any  of  its 
provisions  should  not  be  adopted,"  and  adhering  to  that 
rule  we  cannot  apply  a construction  that  renders  meaningless 
the  phrases  "both  houses"  and  "house  in  which  they  respec- 
tively originated." 

Another  provision  which  must  be  considered  with 
Section  12,  Article  V,  is  Section  14,  Article  V,  of  the 
Missouri  Constitution,  which  provides* 


"Every  resolution  to  which  the  concurrence 
of  the  Senate  and  House  of  Representatives 
raay  be  necessary,  except  on  questions  of 
adjournment,  of  going  Into ’joint  session, 
and  of  amending  this  Constitution,  shall  be 
presented  to  the  Governor,  and  before  the 
same  3hall  take  effect,  shall  be  proceeded 
upon  In  the  same  manner  as  in  the  case  of 
a bill;  Provided,  That  no  resolution  shall 
have  the  effect  to  repeal,  extend,  alter  or 
amend  any  law." 


It  Is  to  be  noted  that  this  section  uses  the  language, 
that  "every  resolution  to  which  the  concurrence  of  the  senate 
and  house  of  representatives  may  be  necessary."  This  broad 
language  includes  the  joint  resolutions  mentioned  in  Article 
V,  Section  12, 

By  this  section,  the  framers  of  the  Constitution 
excepted  from  the  requirements  of  Article  V,  Section  12, 
all  joint  resolutions  concerning  adjournments,  going  Into 
joint  session  and  amending  the  Constitution,  and  further 
prescribed  the  procedure  to  be  followed  in  passing  a joint 
resolution. 
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The  word  "concurrence"  as  used  in  Section  14,  when 
considered  with  Section  12,  is  to  be  given  its  ordinary  and 
accepted  meaning.  It  means,  consent  of  the  other  house  of 
the  General  Assembly.  A resolution  to  which  concurrence  of 
the  other  house  is  necessary  is  a joint  resolution  within 
the  meaning  of  Section  12,  Article  V.  * 

In  the  decision  of  Oklahoma  Hews  Go.  vs.  Ryan,  224  P 
969  (Okla.),  the  same  constitutional  provisions  as  in 
Missouri  were  under  consideration.  The  court  defined  a 
joint  resolution  as  follows,  1.  c.  972: 


" * # it  further  appears  that  the  joint 

resolution  contemplated'  was  the  joint 
act  of  both  branches  of  the  Legislature, 
being  first  agreed  to  in  one  branch  and 
then  sent  to  the  other  for  its  concurrence." 


be  next  consider  the  question  as  to  whether  or  not  a 
joint  resolution  must  be  passed  in  the  seine  manner  as  a 
legislative  bill.  It  appears  beyond  controversy  that 
Section  14  requires  a joint  resolution  and  a bill  passed  by 
the  General  Assembly  to  follow  the  same  procedure  so  far  as 
passage  is  concerned. 

In  the  decision  of  State  ex  rel,  V.ilcox  vs.  Draper, 
50  Mq.  24,  1.  c.  27,  a joint  resolution  is  regarded  as  a 
bill: 


"Whilst  In  American  legislation  a joint 
resolution  regularly  passed  Is  regarded 
as  a bill  (Cush.  Lav/  and  Practice  in 
Legislative  Assemblies,  Sec,  2403),  yet 
we  willingly  concede  that  a simple-  resolu- 
tion passed  by  one  house  only  cannot 
abrogate*  modify  or  affect  a general  law." 


The  procedure  relating  to  the  enactment  or  passage 
of  bills  Is  contained  in  Article  IV  of  the  Constitution. 
Section  26  relates  to  the  origin  of  bills  and  provides  in 
substance  that  bills  may  originate  in  either  house  and 
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mu&t  be  road,  on  three  different  day's  in  each  house; 
section  27  provides  that  no' bill  shall  be  considered 
for  final  passage  unless  it  has  been  reported  on  by 
a committee  and  printed  for  the  use  of  the  members; 
section  31  provides  that  no  bill  shall  become  a law  on 
its  final  passage  unless  the  vote  is  taken  by  yeas  and 
nays,  and  a majority  of  the  members  elected  to  each  house 
be  recorded  as  voting  in  its  favor.  This  means  seventy- 
six  votes  in  the  House  and  eighteen  votes  in  the  berate, 
voting  separately  - a constitutional  majority.  "Lach 
house,”  as  used  in  Section  31,  refers  to  lection  1 of 
Article  IV  wherein  the  Constitution  states  the  legislative 
power  shall  bo  vested  in  a senate  and  house  of  representatives, 
and  also  refers  to  lection  57  of  Article  IV  wherein  the 
Constitution  declares  "The.  legislative  authority  of  the 
state  shall  be  vested  in  a legislative  assembly  consisting 
of  a senate  and  house  of  representatives 

The  words  "each  house"  as  used  in  lection  31,  due 
to  the  provisions  of  lections  1 and  57,  can  mean  nothing 
other  than  the  two  different  branches  of  the  Assembly 
must  vote  separately  , and  not  in  joint  session  on  bills,, 
thus,  clearly  proving  that  bills  cannot  be  enacted  by  the 
General  Assembly  while  sitting  in  joint  session. 

After  a bill  is  passed,  certain  procedure  must  be 
followed  to  make  it  a valid  lav;.  Section  37  of  Article 
IV  provides  that  after  a bill  has  been  voted  upon  and 
passed  by  each  house  of  the  General  Assembly,  It  Is  to 
be  signed  by  the  presiding  officer  of  e ach  of  the  two 
houses;  Section  3u  requires  the  Secretary  of  the  Senate, 
if  the  bill  origins  ted  in  that  body,  or  the  Chief  Clerk 
of  the  House  of  Representatives,  if  the  bill  originated 
in  that  body,  to  present  the  same  immediately  to  the 
Governor. 

Having  established  that  a joint  resolution  and  a 
bill  must  be  passed  in  the  same  manner,  it  follows  that 
a joint  resolution  must  originate  in  one  of  the  houses, 
be  referred  to  a committee,  printed,  read  on  three  different 
days  and  adopted  by  a constitutional  majority  of  that  house, 
then  be  sent  to  the  other  house  and  follow  the  same  proce- 
dure. Thereafter,  a joint  resolution  must  be  signed  by 
the  presiding  officer  of  each  house;  the  procedure  required 
by  Section  29,  Article  IV  (as  amended.  Laws  1933,  page  479)  fol 
lowed  and  then  be  presented  by  the  proper  officer  (Secretary 
of  the  Senate  or  Chief  Clerk  of  the  House  of  Representatives) 
of  the  horse,  in  which  it  originated,  to  the  governor. 
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Joint  resolutions,  passed  in  compliance  with  the 
procedure  heretofore  set  out,  must  be  presented  to  the 
Governor  of  Missouri. 

Is  Resolution  No.  3 a joint  resolution  within 
the  meaning  of  the  Constitution? 

Without  considering  the  contents  and  the  real 
purport  of  the  resolution,  we  shall  proceed  to  show  the 
procedure  followed  in  passing  the  resolution  does  not 
meet  the  constitutional  requirements  of  a joint  resolu- 
tion* The  resolution  did  not  originate  in  one  or  the 
other  of  the  houses } it  was  not  referred  to  a committee 
and  reported  upon}  it  was  not  printed  for  the  use  of  the 
members;  it  did  not  have  a constitutional  majority  of 
each  house  voting  separately  in  their  individual  branches, 
that  is,  it  did  not  receive  seventy-six  votes  of  the  mem- 
bers of  the  House  sitting  as  the  House  of  Representatives 
and  eighteen  votes  of  the  members  of  the  Senate  sitting 
as  the  Senate}  the  provisions  of  Section  29,  Article  IV, 
as  amended,  were  not  followed;  it  was  not  signed  by  the 
presiding  officer  of  each  of  the  two  houses  In  open  ses- 
sion} and,  not  having  originated  In  either  house,  it  could 
not  have  been  presented  to  the  governor  in  person  by  the 
proper  officer  (Secretary  of  the  Senate  or  Chief  Clerk  of 
the  House  of  Representatives)  of  the  house  in  which  it 
originated* 

The  title  calling  the  resolution  a joint  resolu- 
tion does  not  make  It  such*  The  principle  of  law  to  be 
followed  is  that  the  substance  and  circumstances  surround- 
ing the  passage  of  the  resolution  determines  what  it  is. 

In  City  of  Springfield  to  the  use  of  McEvilly  vs.  Knott, 

49  Mo.  App.  612,  the  city  council  passed  an  act  providing 
for  the  curbing  and  guttering  of  streets*  This  act  was  en- 
titled a resolution.  When  attacked  on  the  ground  that  it 
was  not  an  ordinance,  the  court  looked  to  the  formalities 
followed  In  passing  the  same,  and  determined  that  It  was 
an  ordinance.  In  Kelley  vs*  Secretary  of  State,  112  N,  W , 
978  (Mich*),  the  state  legislature  passed  an  act  entitled 
a resolution.  Wien  attacked  because  not  a bill*  the  court 
looked  to  the  substance  and  formalities  observed  in  the 
passage  and  determined  that  It  was  a bill* 

From  the  above  and  foregoing,  we  are  of  the  opinion 
that  the  governor  had  no  authority  to  disapprove  or  veto 
resolution  No.  3,  and  his  attempt  in  so  doing  constituted 
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unwarranted  usurpation  of  power  not  vested  In  him  by 
the  Constitution,  and  is,  therefore,  a nullity* 


II. 


There  is  another  reason  that  may  be  stated  for 
holding  the  governor’s  purported  veto  of  this  resolution 
is  a mere  nullity  in  that  his  veto  power  extends  only  to 
resolutions  that  are  legislative  in  character.  In 
Richardson  vs.  Young, 125  S.  ft.  664  (Term.),  the  legislature 
had  passed  a joint  resolution,  that  is,  one  originating 
in  one  house  and  going  to  the  other.  The  purpose  of 
this  resolution  was  to  fix  a day  certain  for  a meeting 
of  both  houses  to  elect  certain  state  officers.  The 
resolution  was  vetoed  by  the  governor  and  thereafter  the 
General  Assembly,  sitting  in  joint  session,  ignored  the 
veto  and  proceeded  to  elect  the  officers.  The  right  of 
one  of  those  elected  to  hold  office  was  challenged,  and, 
in  the  opinion,  the  court,  of  necessity,  had  to  determine 
the  validity  of  the  governor's  veto.  The  Tennessee 
Constitution  authorizing  the  governor  to  veto  resolutions 
la  similar  to  that  of  the  State  of  Missouri,  and  is  as 
follows: 


"Every  joint  resolution  or  order  (except 
on  questions  of  adjournment),  shall  like- 
wise be  presented  to  the  Governor  for  his 
signature,  and  before  it  shall  take  effect 
shall  receive  his  signature;  and  on  being 
disapproved  by  him  shall,  in  like  manner, 
be  returned  with  his  objections;  and  the 
same,  before  It  shall  take  effect,  shell 
be  repassed  by  a majority  of  all  the  mem- 
bers elected  to  both  houses,  in  the  manner 
and  according  to  the  rules  prescribed  In 
case  of  a bill," 


The  Court,  In  determining  this  question,  said, 
1.  c.  678: 


"But  the  joint  resolution  was  not  one 
which  article  2,  section  18,  of  the 
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Constitution  requires  to  be  presented 
to  the  executive,  and  y/hieh  cannot  become 
effective  v^ithout  his  approval,  or  adoption 
notwithstanding  his  veto*  That  provision 
only  concerns  resolutions,  or  orders, 
which  are  legislative  in  their  character, 
and  does  not  relate  to  those  in  regard  to 
mere  matters  of  formal  procedure,  of  which 
the  Senate  and  House  have  exclusive  con- 
trol. There  seems  to  be  no  conflict  of 
authorities  as  to  this. 

"The  Constitution  of  the  United  States 
(article  1,  section  7)  provides  that 
'every  oh’der,  resolution,  or  vote,  to 
which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary 
(except  on  the  question  of  adjournment), 
shall  be  presented  to  the  President  of 
the  United  Ctates,  and  before  the  same 
shall  take  effect  shall  be  approved  by  him 
or,  being  disapproved  by  him,  shall  be 
passed  by  two- thirds  of  the  Senate  and  House 
of  Representatives,  according  to  the  rules 
and  limitations  prescribed  in  the  case  of 
a bill, ' which,  while  very  similar  to  sec- 
tion 18  of  article  2 of  the  Constitution  of 
this  state,  is  broader,  in  that  the  require- 
ment covers,  not  only  every  resolution  and 
order , but  ■every  vote  to  which  the  concurrence 
of  the  Senate  and  House  of  Representatives 
are  necessary* 

"This  provision  has  always  been  construed 
to  include  only  resolutions  which  are 
legislative  in  their  character,  and  it 
has  never  been  the  practice  of  the  Congress 
of  the  United  States  to  present  to  the 
President  for  his  approval  concurrent 
resolutions,  orders,  or  votes  in  regard  to 
matters  not  legislative* 

"The  question  first  arose  in  1798,  when 
th©  concurrent  resolution  submitted  the 
lleventh  Amendment  of  the  Constitution 
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of  the  United  States  to  the  several 
states  for  adoption  was  challenged, 
because  not  presented  to  the  President, 
as  supposed  to  have  been  required  by 
article  1,  section  7,  of  the  Constitu- 
tion, and  it  was  held  that  the  negative 
of  the  President  was  confined  to 
ordinary  cases  of  legislation,  and  that 
he  had  nothing  to  do  with  e resolution 
of  that  kind.  Hollingsworth  v.  Virginia, 

3 hall.  331,  1 L.  -,d.  644. 

"The  subject  of  joint  and  concurrent 
resolutions  v/as  considered  in  a report 
of  the  judiciary  committee  of  the  Senate 
of  the  United  States,  submitted  and 
adopted  January  27,  1397,  in  which  it 
is  said! 

11  ’he  conclude  this  branch  of  the  subject 
by  deciding  the  general  question  submitted 
to  us,  to  wit,  "whether  concurrent  resolu- 
tions are  required  to  be  submitted  to  the 
President  of  the  United  States,”  must  depend, 
not  upon  their  form,  but  upon  the  fact 
whether  they  contain  matter  which  is 
properly  to  be  regarded  as  legislative 
in  its  character  and  effect.  If  they  do  so, 
they  must  be  presented  for  his  approval} 
otherwise,  .they  need  not  be.  In  other  words, 
we  hold  that  the  clause  In  the  Constitution 
which  declares  that  every  order,  resolution, 
or  vote  must  be  presented  to  the  President 
to  “which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary,” 
refers  to  the  necessity  occasioned  by  the 
requirement  of  the  other  provisions  of  the 
Constitution,  whereby  every  exercise  of 
"legislative  powers"  Involves  the  concurrence 
of  the  two  houses;  and  every  resolution 
not  so  requiring  such  concurrent  action, 
to  wit,  not  involving  the  exercise  of 
legislative  powers,  need  not  be  presented 
to  the  President.  In  brief,  the  nature  or 
substance  of  the  resolution,  and  not  its 
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form,  controls  the  question  of  its  dis- 
position.’ 4 Hinds'  precedents  of  the 
House  of  Representatives,  Section  3482- 
3483." 


The  above  case  is  authority  that  the  governor 
of  Missouri  does  not  have  power  to  veto  any  resolution 
that  is  not  legislative  in  character. 

We  proceed  to  analyze  joint  resolution  No.  3 to 
determine  whether  it  Is  legislative  in  character.  Both 
branches  of  the  General  Assembly  assembled  in  the  House 
of  Representatives  to  receive  the  returns  of  the  general 
election  held  on  November  5,  1940,  in  compliance  with  the 
provisions  of  Article  V,  Section  3,  and  in  connection 
therewith  resolution  No.  3 was  adopted.  We  believe  that 
resolution  No.  3 is  nothing  more  than  a motion  reduced  to 
writing,  passed  by  the  General  Assembly  as  an  expression 
of  its  wishes  to  investigate  the  results  of  the  election 
in  the  race  for  governor. 

We  are  of  the  opinion  that  the  resolution  is  not 
legislative  In  character  because  it  purports  only  to  pre- 
scribe a course  of  action  for  the  General  Assembly  as  a 
single  body,  in  nowise  pertaining  to  a legislative  matter  - 
in  other  words,  an  Internal  function.  In  order  for  a 
resolution  to  be  legislative  In  character,  it  must  lay  down 
a rule  of  action  for  some  person  or  group  other  than  the 
General  Assembly,  That  this  Is  true  Is  to  be  seen  from 
the  holding  in  Richardson  vs.  Young,  supra,  wherein  it  was 
held  a resolution  prescribing  a course  of  action  for  the 
General  Assembly,  that  it  would  meet  at  a certain  date  to 
elect  certain  officers  was  not  legislative  in  character. 

We  have  considered  this  latter  proposition  that 
the  governor  does  not  have  authority  to  approve  or  disapprove 
a resolution  that  is  not  legislative  in  character  solely 
for  the  purpose  of  illustrating  what  may  be  the  rule  in 
this  state.  We  do  not  place  the  conclusion  reached  in 
this  opinion  upon  that  basis  since  v/e  do  not  think  It  Is 
the  function  of  the  attorney  general  to  determine  such  a 
grave  question,  that  of  reading  Into  the  constitution 
a new  exception,  that  joint  resolutions  not  legislative 
in  character  are  not  subject  to  approval  by  the  governor 
when  that  question  is  not  presented. 
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We  note  that  the  resolution  did.  not  receive  a 
constitutional  majority  of  the  Senate  and  House  of 
Representatives  voting  separately  as  such.  The  validity 
of  the  resolution  did  not  depend  upon  obtaining  a 
constitutional  majority  of  each  house  voting  separately. 
It  was  necessary  to  obtain  only  a majority  of  votes  of 
the  members  of  both  houses,  that  is,  ninety- three  or 
more  of  the  one  hundred  and  eighty- four  votes. 

In  our  analysis  of  Resolution  ho.  3,  we  have 
observed  it  indicates  the  legislature's  intention  to 
appropriate  funds  of  the  State  Treasury  to  pay  expenses 
of  the  investigation  of  the  election  for  Governor, 

Section  43  of  Article  IV  of  the  Constitution  of 
Missouri  provides: 


” the  General  Assembly  shall  have 

no  power  «•  » to  permit  money  to  be 
drawn  from  the  treasury,  except  in  pur- 
suance of  regular  appropriations  made 
by  law." 


One  employing  only  plain  and  honest  reasoning 
would  know  the  Governor's  veto  of  Resolution  No.  3 was 
a nullity,  and  would  know  also  that  no  money  can  be 
drawn  from  the  state  treasury  and  expended  for  any  purpose 
whatsoever  except  by  the  passage  of  an  appropriation  bill 
by  the  Senate  and  House  of  Representatives,  and  approved 
by  the  Governor, 


Yours  respectfully. 


ROY  MoKITTRICK 
Attorney  General 


CORPORATION:  SfoMce  of  reduction  of  employees*  wages  is 

mandatory  and  has  reference  to  all  classes  of 
employees  (Sections  4590  and  4591^  R*.  Mo,  1929) 


J anuary  21,  1941 


Mr.  Earl  U.  Shackelford 
Comiuiss loner  of  Labor 
Jefferson  city,  Missouri 


dear  Mr.  Shackelford: 


be  are  in  receipt  of  your  letter  of  January  9, 
wherein  you  state  as  follows: 

"A  question  has  arisen  with  reference 
to  the  interpretation  of  Section 
4590  and  4591,  R.  S.  Missouri,  1929, 

The  question  is  - Do  the  above  sec- 
ti  ons  make  it  mandatory  upon  a 
company  or  corporation  doing  business 
in  this  state,  desiring  to. reduce 
the  wages  of  its  employees,  or  any 
of  them,  to  give  to  all  employees 
affected  thereby  a thirty  days  notice 
of  such  reduction?  Also  v-hat  is  meant 
by  the  term  ’wages’  In  the  above  pro- 
vision? Does  this  term  Indicate  day 
and  piece  workers  or  does  it  have 
reference  to  salaried  workers  only?" 

Section  4590,  R.  S.  Mo.,  1929,  provides  that: 

"Any  railway,  mining,  express,  tele- 
graph, manufacturing  or  other  company 
or  corporation  doing  business  in  this 
state,  and  desiring  to  reduce  the 
wages  of  its  employes,  or  any  of  them, 
shall  give  to  the  employ  os  to  be 
affected  thereby  thirty  days’  notice 
thereof," 
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Section  4591,  R,  S • iuO  • , 1929,  provides  that} 

"uuci  notice  may  be  given  by  post- 
in:; a written  or  printed  handbill, 
specifying  the  class  of  employes 
whose  wages  are  to  be  reduced  and 
the  amount  of  the  reduction.  In  a 
conspicuous  place  in  or  about  the 
shops,  station,  office,  depo.t  or 
other  place  where  said  employes 
may  be  at  work,  or  by  mailing  each 
employe  a copy  of  said  notice  or 
handbill,  and  such  company  or 
corporation  violating  any  of  the 
provisions  of  the  preceding  section 
shall-  forfeit  and  pay  each  party 
affected  thereby  the  sum  of  fifty 
dollars,  to  be  recovered  by  civil 
action  in  the  name  of  the  injured 
party,  with  costs,  before  any  court 
of  competent  jurisdiction,.”'3 

In  the  case  of  State  ex  inf,  McKittrick  v, 
Wymore,  313  Mo.  98,  119  S.  V.  (2d)  941,  1,  c,  944,  the 
court  said* 


”It  is  trie  general  rule  that  in 
statutes  the  word  ’may*  is  permis- 
sive only,  and  the  word  'shall'  is 
mandatory 

And  in  the  case  of  Ousley  v.  Powell,  12  S.  W,- 
C-d)  102,  1.  c,  103,  the  court  said: 

’’When  a statute  provides  what 
results  shall  follow  a failure  to 
comply  with  its  terms,  it  is  man- 
datory and  must  be  obeyed.  Horse- 
fall  v.  School  district,  143  Mo. 

App.  541,  545,  546,  128  S.  1.  33.” 

The  above  sections  provide  not  only  that  companies 
or  corporations  doing  business  in  this  state  shall  give  notice 
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to  their  employees  of  the  reduction  of  wages,  but  also 
prescribe  the  results  to  follow  if  said  companies  or 
corporations  fail  to  give  notice.  This  definitely 
establishes  the  mandatory  character  of  the  above  two 
sections. 


The  term  “wages"  was  construed  by  the  court  in 
the  case  of  Reddick  v.  Northern  Accident  Co.,  180  Mo,  App. 
277,  165  S,  W • 354,  1,  c.  357,  wherein  the  court  said: 

"'Wages'  is  the  compensation  given 
to  a hired  person  for  his  or  her 
services;  it  is  that  for  which  one 
labors;  it  is  the  stipulated  pay- 
ment for  service  pa  rformed,  Bovard 
v.  Railway  Co.,  83  Mo,  App,  loc, 
cit.  501," 

In  the  case  of  Henry  v,  Fisher,  2 Pa.  Dist,  Rep. 
71,  the  court  said: 

"Wages  are  defined  to  be  ‘the  compen- 
sation paid  or  to  be  paid  for  ser- 
vices by  the  day,  week  or  month' 

(Anderson's  naw  Diet.,  hoc,  tit.),  or 
'a  compensation  given  to  a hired  person 
for  his  or  her  services'  (Bouvier's 
Daw  Diet.-,  Id,).  They  are  only  due 
as  the  result  of  a hiring  or  employ- 
ment, and  involve  the  relation  of 
master  and  servant,  or  employer  and 
employee." 

And  again  in  the  case  of  Seiler  v.  State,  160 
Ind.  605,  65  N.  E.  922,  1.  c.  927,  the  court  said: 

"Wages  are  the  compensation  paid 
or  to  be  paid  for  services  by  the 
day,  week,  etc.,  as  of  laborers, 
commissioners , etc." 

It  is  clear  that  the  term  "wages"  is  not  limited 
to  salaried  workers  only,  but  includes  all  workers  whether 
they  be  paid  by  the  hour,  day,  week  or  month. 
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Prom  the  foregoing,  we  are  of  the  opinion  that 
It  Is  mandatory  upon  companies  or  corporations  doing 
business  in  this  State  and  desiring  to  reduce  the  wages 
of  their  employees,  or  any  of  them,  to  give  to  all  said 
employees  affected  thereby  thirty  days'  notice  of  such 
reduction  in  the  manner  provided  for  by  Section  4591, 

R.  S.  Mo.,  1929.  It  is  our  further  opinion  that  Sec- 
tions 4590  and  4591,  k.  3.  Mo.,  1929,  Include  all  classes 
of  employees  of  said  companies  or  corporations  whether 
they  be  salaried  workers  or  day  and  piece  workers. 


Respectfully  submitted. 


MAX  WASSERMAN 

Assistant  Attorney-General 


APPROVED* 


C0V2LL  R.  HEWITT 
(Acting)  Attorney-General 
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COUNTY  OFFICERS: 


The  sheriff  and  his  deputies  may  not 
legally  receive  from  and  be  furnished 
SHERIFF:  DEPUTY:.  free  transportation  by  a street  railway 

company* 
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Honorable  Joseph  A.  Sherman 
Prosecuting  Attorney 
Buchanan  County 
St*  Joseph,  Missouri 

ATTENTION:  Hon.  John  W.  Mitchell 

Assistant  Prosecuting  Attorney 


Dear  Sir: 

This  is  in  reply  to  your  request  for  an  official 
opinion  in  your  recent  letter,  which  is  in  the  following 
terms: 


"The  question  has  arisen  in  our  county 
as  to  whether  or  not  the  Street  Railway 
Company  may  legally  furnish  free  trans- 
portation on  its  passenger*  vehicles  to  \ 

the  sheriff  and  his  deputies. 

gt  would  appear  that  under  Paragraph  No. 

of  Section  5155  R.  S.  1929,  such  trans- 
portation could  not  be  furnished  unless 
Ithe  sheriff  and  his  deputies  may  properly 
be  included  within  the  term  'policemen' 
as  it  is  used  in  the  following  part  of 
that  section:  'Nor  shall  anything  in 
tliis  chapter  be  construed  to  prevent 
the  Issuance  of  free  or  reduced  trans- 
portation by  any  street  railroad  corpora- 
tion to  mail  carriers,  policemen  and 
members  of  fire  departments." 


Article  XII,  Section  24  of  the  Constitution  of 
Missouri  provides: 

"No  railroad  or  other  transportation 
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company  shall  grant  free  passes  or 
tickets,  or  passes  or  tickets  at  a 
discount,  to  member a of  the  General 
Assembly,  or  members  of  the  Board  of 
Equalization,  or  any  State,  or  county, 
or  municipal  officers;  and  the  accept- 
ance  of  such  pass  or  ticket,  by  a 
member  of  the  General  Assembly,  or  any 
such  officer,  shall  be  a forfeiture  of 
his  office.” 


Section  4752  R.  S.  1939  in  part  provides* 


"No  railroad  or  other  transportation 
company  shall  grant  or  issue  free 
passes  or  tickets,  or  passes  or 
tickets  at  a discount,  to  ...  any  .. . 
county  ...  officer,” 


Section  4753  R.j  S.  1939  in  part  provides* 

"Any  offider,  agent  or  employee  of  any 
railroad  dr  other  transportation  company 
who  shall k end  or  deliver  any  free  passes 
or  tickets^,  or  passes  or  tickets  at  a 
discount,  'to  any  * . . county  ... 
officer,  shall  be  deemed  guilty  of  a 
misdemeanor  ...” 


Section  4754  R.  S.  Mo.  1939  in  part  provides* 


"Any  • . . county  * . • officer,  who  shall 
accept,  use  or  travel  on  any  free  passes 
or  tickets,  or  passes  or  tickets  at  a 
discount,  mentioned  in  the  preceding 
sections,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  • • * upon  conviction 
thereof,  forfeit  his  office  * • 
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To  furnish  or  accept  free  transportation  is  plainly 
the  same  as  to  furnish  or  to  accept  a free  pass. 

As  stated  in  State  ex  inf.  McKlt trick  vs.  Williams ■ 
(Mo.  Sup.)  144  S.  W.  ( 2nd7  98,  l.c.  103  (7,87,  7rA 
sheriff  is  indeed  a ’public  officer.'  We  hold  he  is 
a 'county  officer'  within  the  meaning  of  this  section.” 
The  court  was  referring  to  Section  7 of  Article  XIV 
of  our  Constitution,  applicable  to  county  officers, 
and  the  case  is  authority  here.  Being  a county  officer, 
the  sheriff  may  not  legally  receive  from  and  be  fur- 
nished free  transportation  by  the  street  railway. 

The  deputy  sheriff  is  not  a state  officer.  It 
was  so  ruled  in  State  ex  rel  vs.  Bus  135  Mo.  325,  l.c. 
337,  36  S.  Vi! « 636  where  the  court  said: 


"A  deputy  .sheriff  is  not,  in  our  opinion, 
a state  officer  within  the  intent  and 
meaning  of  said  section  of  „the  constitu- 
tion. In  this  section  the  officers  are 
clearly  classified  by  territorial  juris- 
diction and  a sheriff  falls  under  the 
class  of  county  officers.” 


Neither  is  he  a municipal  officer*  But  he  is  a 
public  officer.  In  State  vs > Bus , su.pra,  at  l.c*  352* 
333  of  135  Mo.,  it  was  ruled: 


"Deputy  sheriffs  are  appointed  by  the 
sheriff,  subject  to  the  approval  of 
the  judge  of  the  circuit  courts}  they 
are  required  to  take  the  oath  of  office, 
which  is  to  be  indorsed  upon  the  appoint- 
ment and  filed  .In  the  office  of  the 
clerk  of  the  circuit  courts  After 
appointment  and  qualification  they  'shall 
possess  all  the  powers  and  may  perform 
any  of  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff.'  R*  S. 
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1889,  secs.  8181  and  8182. 

The  right,  authority  and  duty  are  thus 
created  by  statute;  he  is  invested  with  some 
portions  of  the  sovereign  functions  of  the 
government  to  be  exercised  for  the  benefit 
of  the  public  and  is,  consequently,  a 
public  officer  within  any  definition  given 
by  the  courts  or  text  writers. 

It  can  make  no  difference  that  the  appoint- 
ment is  made  by  the  sheriff,  or  that  jLt 
is  in  the  nature  of  an  employment,  or | that 
the  compensation  may  be  fixed  by  contract. 
The  power  of  appointment  comes  from  tfie 
state,  the  authority  is  derived  from  the 
law,  and  the  duties  are  exercised  fori  the 
benefit  of  the  public.  Chief  Justice* 
Marshall  defines  a public  office  to  be 
*a  public  charge  or  employment.*  U.  $. 
v.  Maurice,  E Brock,  96.  Whether  a 
public  employment  constitutes  the  employe 
a public  officer  depends  upon  the  source 
of  the  powers  and  the  character  of  the 
duties.  ? 

i 

The  constitution  requires  *all  officers 
both  civil  and  military,  under  authority 
of  this  statijs  * before  entering  on  the 
duties  of  their  office,  to  take  and  sub- 
scribe a prescribed  oath. 

The  statute  requires  a deputy  sheriff  to 
take  *the  oath  of  office*  and  his  powers 
and  duties  are  made  equal  to  those  of  the 
sheriff  himself.  The  deputy  sheriff  is 
certainly  a public  officer  under  the  laws 
of  this  state,  and  his  power  and  authority 
is  coextensive  with  that  of  sheriff.  State 
v.  Dierberger,  90  Mo.  369." 


It  may  be  that  for  some  purposes  not  here  considered 
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the  deputy  sheriff  is  not  in' every  sense  a county  officer. 
But  there  is  authority  for  holding  him  subject  to  the  same 
general  limitations  as  are  other  public  officers.  In 
Scott  vs,  Bndlcott  58  B.  W.  (2nd)  67,  l.c.  68  (3),  225 
Mo.  App.  426,  the  Springfield  Court  of  Appeals  said* 


"There  can  be  no  doubt  that  a deputy 
sheriff  appointed  by  the  sheriff,  as 
provided  by  section  11513,  R.  S.  Mo. 

1929,  is  a public  officer.  State  ex 
|rel.  Walker  v.  Bus,  135  Mo.  325,  36 
|B , w,  636,  33  L.R.A.  616.  That  being 
jtrue,  he  is  subject  to  the  same  general 
jlimitations  as  any  other  public  officer 
in  the  matter  of  salary  and  fees." 

The  deputy  sheriff  is  a public  officer  vdth  power 
and  authority  coextensive  with  the  county.  He  has  the 
same  powers  and  duties  as  the  sheriff  has  (Section  13134 
R.  S.  1939).  Having  those  attributes,  in  our  opinion, 
the  deputy  sheriff  has  somewhat  the  same  limitations 
and  obligations  as  the  sheriff,  and  is  within  the  purview 
of  the  above  quoted  constitutional  and  statutory  prohibitions 
on  the  furnishing  and  acceptance  of  free  transportation 
from  a street  railway  company* 

The  above  cited  and  quoted  statutes  are  in  Chapter 
31,  R.  S.  1939.  In  view  of  all  the  foregoing,  it  is  un- 
necessary to  decide  the  question  regarding  another  chapter 
of  the  statutes.  Chapter  35  R.  S,  1939  (Section  5155 
R.  S.  1929,  now  Section  5611  R.  S*  1939),  which  is  asked 
in  your  said  letter. 


CONCLUSION 


The  sheriff  and  his  deputies  may  not  legally  receive 
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from  and  he  furnished  free  transportation  by  a street 
railway  company. 


Respectfully  submitted 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


AP  PROVED* 


VANE  THURLO 

(Acting)  Attorney  General 
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Recorder  of  deeds:  Xt  is  the  duty  of  the  recorder  of  deeds 

to  record  all  instruments  when  properly 
proved  or  acknowledged  according  to  law 
and  authorized  to  be  recorded  in  his 
office. 


May  26,  1941 


Mr.  John  P.  Sherrod 
Recorder  of  Deeds 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  May  23,  1941,  which  reads  as  follows: 

"I  am  enclosing  herewith  photostat 
copy  of  a ’release  deed*  tendered 
by  the  Union  Central  Life  Insurance 
Company,  through  their  representatives 
Hamilton  and  Crawford  Realty  Company, 
of  this  city. 

"After  discussing  the  deed  In  question 
with  several  attorneys,  I have  declined 
to  accept  it  for  record  pending  your 
instructions.  You  will  kindly  note 
letter  by  h.  Miller  of  the  Union 
Central  Life  Insurance  to  the  Hamilton- 
Crawford  Realty  Company,  and  their  com- 
ments on  this  subject,  also  their 
request  that  in  the  event  of  my  un- 
willingness to  accept  the  same  for 
record,  I consult  your  office* 

"The  point  in  question  is  on  page 
#2  of  the  deed,  (Photostat  Copy) 
and  Is  that  portion  Of  the  paragraph 
beginning,  quote:  ’Whereas,  the 
Sedgely  Investment  Company,  a Mis- 
souri Corporation,’  etc.,  which  reads, 
quote:  ’note  is  cancelled,  but  not 

paid,  a new  note  and  deed  of  trust 
securing  the  same  debt  having  been 
given.  ’ 

"I  am,  of  course,  not  asking  yoxir 
office  to'  pass  upon  the  soundness 
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of  the  documai t in  any  sense,  hut  I 
am  merely  asking  that  you  instruct 
me  as  to  its  acceptance  for  record. 

I will  appreciate  your  early  advice 
and  ins tract ions.” 

Section  3465,  Article  2,  chapter  23,  K.  S.  Missouri 
1939,  partially  reads  as  follows: 

”(Jf  any  mortgagee,  cestui  qu© 
trust  or  assignee,  or  administrator 
of  the  mortgagee,  cestui  que  trust 
or  assignee,  receive  full  satis- 
faction of  any  mortgage  or  deed  of 
trust,  he  shall,  at  the  request 
and  cost  of  the  person  making  the 
same,  acknowledge  satisfaction  of 
the  mortgage  or  deed  of  trust  on 
the  margin  of  the  record  thereof) 

(or  deliver  to  such  person  a suf- 
ficient deed  of  release  of  the 
mortgage  or  deed  of  trust;  hut  it 
shall  not  in  any  case  he  necessary 
for  the  trustee  to  join  in  such 
acknowledgment  of  satisfaction  or 
in  such  deed  of  release;  and  pro- 
vided further,  that  when  any  mort- 
gage or  deed  of  trust  shall  be 
. satisfied  by  a deed  of  release, 
the  recorder  shall  note  on  the 
margin  of  the  record  of  3uch  deed 
of  trust  the  hook  and  page  where 
such  deed  of  release  is  recorded. 

In  case  satisfaction  be  acknowledged 
by  the  payee  or  assignee,  or  in  case 
a full  deed  of  release  is  offered, 
for  record,  the  note  or  notes  secured 
shall  be  produced  and  canceled  in  the 
presence  of  the  recorder,  who  shall 
enter  that  fact  on  the  margin  of  the 
record  and  attest  the  same  with  his 
official  signature;  and  no  full  de*od 
of  release  shall  be  admit t. ed  to  record 
unless  the  note  or  notes  are  so  pro- 
duced and  canceled,  and  that  fact 
entered  on  the  margin  of  the  record 
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and  attested  as  above  provided.  * -:s- 
* -!!•  •»  -:s-  -x  * « x " 

Under  the  above  partial  section  it  will  be  noticed 
there  are  two  forms  of  procedure  for  the  releasing  and 
satisfaction  of  mortgages  and  deeds  of  trust.  The  first 
procedure  is  the  presentation  of  the  note  secured  by  the 
mortgage  or  deed  of  trust  and  acknowledgment  of  the  satis- 
faction of  the  mortgage  or  deed  of  trust  on  the  margin  of 
the  record  of  the  deed  of  trust.  The  other  procedure  for 
satisfaction  and  releasing  of  mortgages  and  deeds  of  trust 
is  by  way  of  a deed  of  release.  This  section  provides 
that  when  a deed  of  release  is  given  and  not  a satisfaction 
of  the  deed  of  trust  on  the  margin  of  the  recorded  deed  of 
trust  the  recorder  of  deeds  should  note  on  the  margin  of 
the  record  of  such  deed  of  trust  the  book  and  page  where 
such  deed  of  release  is  recorded.  It  also  provides  that 
when  a full  deed  of  release  is  offered  for  record  the  note 
or  notes  secured  shall  be  produced  and  canceled  In  the 
presence  of  the  recorder  who  shall  enter  that  Ike t on  the 
margin  of  the  record  and  attest  the  same  with  his  official 
signature. 

It  will  be  noticed  in  case  of  a deed  of  release 
the  word  "canceled*1  Is  used  and  not  "satisfaction"  as  used 
in  the  first  procedure.  This  section  further  provides  that 
no  deed  of  release  shall  be  admitted  to  record  unless  the 
note  or  notes  are  so  produced  and  canceled  and  that  fact 
entered  on  the  margin  of  the  record  and  attested  as  pro- 
vided in  said  section.  The  wording  of  this  section  is 
unambiguous.  It  clearly  states  that  under  the  first  pro- 
cedure, which  is  a release,  by  way  of  acknowledging  satis- 
faction on  the  margin  of  the  record  containing  the  deed 
of  trust  the  word  "satisfaction"  Is  used,  where  under  the 
second  procedure  the  release  or  satisfaction  is  made  by 
way  of  a deed  of  release.  All  that  is  necessary  is  that 
the  notes  shall  be  presented,  produced  and  canceled,  the 
word  "satisfaction  not  appearing  In  that  second  class 
of  procedure. 

According  to  the  photostatic  copy  of  the  deed  of 
release  In  question,  the  deed  of  release  specifically  said: 
"canceled  but  not  paid,  a new  note  and  deed  of  trust  securing 
the  same  debt  having  been  given."  This  deed  of  release  fol- 
lows exactly  the  wording  of  the  second  procedure  of  satis- 
faction and  release  under  Section  3465,  supra.  Also,  the 
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photostatic  copy  shows  the  cancellation  of  the  note* 

I am  presuming  the  cancellation  of  the  note  was  in  the 
presence  of  the  recorder  as  provided  under  Section  3465, 
supra.  The  production  and  cancellation  of  the  notes 
secured  by  the  deed  of  trust  for  which  the  deed  of  release 
was  given  is  a prerequisite  to  the  recording  of  the  deed 
of  release,  and  unless  the  notes  are  produced  and  canceled 
In  the  presence  of  the  recorder  of  deeds  It  Is  not  manda- 
tory upon  the  recorder  of  deals  to  record  the  deed  of 
release. 

Section  13161,  R*  S.  Missouri  1939,  partially  reads 
as  follows* 

"It  shall  be  the  duty  of  recorders 
to  record*  First,  all  deeds,  mort- 
gages, conveyances,  deeds  of  trust, 
bonds,  covenants,  defeasances,  or 
other  Instruments  of  writing,  of 
or  concerning  any  lands  and  tene- 
ments, or  goods  and  chattels,  which 
shall  be  proved  or  acknowledged  ac- 
cording to  law,  and  authorized  to 
be  recorded  in  their  offices;  * " 

It  will  be  noticed  under  the  above  partial  section 
that  It  Is  the  duty  of  the  recorder  to  record  several 
described  papers,  "which  shall  be  proved  or  acknowledged 
according  to  law  and  authorized  to  be  recorded  in  their  of- 
fices; This  partial  section  Is  mandatory,  the  word 

"shall"  being  used  Instead  of  the  word  "may"  and  does  not 
leave  the  recording  in  the  discretion  of  the  recorder  of 
deeds  If  the  instrument  Is  proved  or  acknowl edged  accord- 
ing to  law*  As  to  the  meaning  ' of  "EHe"  pbras  e ' ’'proved  or 
acknowl edg ed  according  to  law"  the  acknowledgment  must  be 
made  In  accordance  with  Section  3408,  R,  S.  Missouri  1939, 
which  provides  and  reads  as  follows: 

"The  proof  or  acknowledgment  of  every 
conveyance  or  instrument  in  writing 
affecting  real  estate  in  law  or  equity, 
including  deeds  of  married  women,  shall 
be  taken  by  some  one  of  the  following 
courts  or  officers:  First,  if  acknowl- 
edged or  proved  within  this  state,  by 
some  court  having  a seal,  or  some  judge, 
justice  or  clerk  thereof,  notary  public. 
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or  some  justice  of  the  peace  of  the 
county  in  which  the  real  estate  con- 
veyed or  affected  Is  situated;  second, 
if  acknowledged  or  proved  without 
this  state,  and  within  the  United 
States*  by  any  notary  public  or  by 
any  court  of  the  United  States,  or  of 
any  state  or  territory,  having  a seal, 
or  the  clerk  of  any  such  eourt,  or  any 
commissioner  appointed  by  the  governor 
of  this  state  to  take  the  acknowledgment 
of  deeds;  third,  if  acknowledged  or 
proved  without  the  United  States,  by 
any  court  of  any  state,  kingdom  or 
empire  having  a seal,  or  the  mayor 
or  chief  officer  of  any  city  or  town 
, having  an  official  seal,  or  by  any 
minister  or  consular  officer  of  the 
United  States,  or  notary  public  having 
a seal.” 

The  recorder  of  deeds  is  largely  a ministerial 
officer  and  does  not  pass  upon  the  legality  of  instruments 
proved  and  acknowledged  according  to  law.  It  is  not  for 
the  recorder  of  deeds  to  say  whether  or  not  the  instru- 
ment offered  has  heen  drawn  up  according  to  law  bpt  the 
reo order  of  deeds  may  require  certain  prerequisites 
required  under  our  state  law  to  be  compiled  with  and 
which  are  set  out  in  Section  3465,  supra,  before  it 
becomes  mandatory  that  he  record  the  instrument. 

The  State  of  Missouri  has  not  passed  directly 
on  the  question  as  to  the  recorder  of  deeds  being  merely 
a ministerial  officer,  but  in  the  State  of  Iowa  the  Supreme 
Court  of  that  state  In  Weyrauch  v.  Johnson,  208  N.  W.  706, 
708,  pars.  5,  6,  said; 

"We  may  observe  that  the  county 
recorder  is  largely  a ministerial 
officer.  It  is  a matter  of  common 
knowledge  that  many  instruments  that 
are  technically  defectlvesre  recorded, 
and  the  record  of  such  instruments  may 
be  insufficient  to  impart  constructive 
notice.  There  seams  to  be  no  pro- 
vision In  the  statute  which  clothes 
the  county  recorder  with  the  judicial 
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power  to  determine  the  legal  validity 
find  effect  of  every  Instrument  ten- 
dered to  him  for  record,  or  the  ef- 
fect of  such  recording.  He  cannot 
arbitrarily  refuse  to  record  instru- 
ments which  are  in  proper  form  and 
eligible  to  record,  under  our  record- 
ing acts,  where  a reasonable  request 
for  recording  is  made  and  the  fee  is 
duly  tendered* 

"We  find  no  error  in  the  record  ap- 
pealed from,  and  it  must  be,  and  is, 
affirmed." 

Also,  in  the  case  of  People  v.  Fromm e,  54  N.  Y. 

Supplement,  835,  834,  the^  court  said: 

l ' 

"'if-  As  has  already  been  decided 
by  the  court  of  appeals  of  this 
state  in  regard  to  provisions  of 
the  previous  revenue  law,  the  con- 
gress of  the  United  States  cannot 
control  the  rules  of  evidence  in 
courts  of  this  state,  nor  the 
legality  of  contracts  made,  executed, 
and  to  be  performed  within  its  bor- 
ders, except  such  contracts  as  relate 
to  subjects  over  which  the  United 
States  have  jurisdiction.  The  responsi- 
bility of  seeing  that  the  proper  stamp 
is  affixed  rests  upon  the  parties  to 
the  instrument ; and  the  register  is 
no  more  required  to  determine  the  va- 
lidity under  the  United  States  revenue 
law  of  an  instrument  offered  for  record 
than  he  would  be  to  determine  whether 
a deed  offered  for  record  contravened 
some  statute  of  the  state,  or  was  of- 
fered for  the  purpose  of  defrauding 
creditors,  or,  for  any  other  reason, 
was  invalid  and  void.  To  hold  that 
such  a duty  rested  upon  the  register 
would  be  to  constitute  him  a judicial 
instead  of  a ministerial, off icer.  The 
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relator  having  complied  with  the  provi- 
sions of  the  law  of  this  state  as  to 
the  statement  which  he  desired  to  have 
filed,  and  having  tendered  the  neces- 
sary fees  for  such  filing,  it  was  the 
duty  of  the  register  to  accept  the  same 
for  recording.” 

Since  the  Supreme  Court  of  this  state  has  not 
declared  either  way  whether  or  not  the  recorder  of  deeds 
is  a ministerial  officer  or  a Judicial  discretionary  of- 
ficer, one  must  look  to  the  statutes  to  determine  that 
point.  Under  Section  13161,  supra,  it  specifically  states, 
"shall”  and  in  accordance  with  the  decisions  of  other  courts 
there  is  no  question  hut  that  the  recorder  of  deeds  Is  a 
ministerial  officer.  Corpus  Juris  states  the  theory  of  the 
law  on  this  question  as  follows  in  Volume  18,  par.  186,  page 
247 : 

"The  question  as  to  what  instruments 
are  entitled  to  Record  must  as  a 
general  rule  depend  in  each  case 
upon  the  express  'provisions  of  law  in 
respect  thereto;  and  resort  thereto 
must  also  be  had  in  determining 
whether  a deed  Is  sufficient  in  its 
form  and  requisites  to  entitle  it  to 
record.  Again,  if  certain  conditions 
precedent  are  imposed  by  statute  as  a 
prerequisite  to  the  registration  of 
a deed,  there  should  be  a compliance 
therewith.  A deed,  though  void  on 
its  face,  may  be  entitled  to  record.” 

You  do  not  state  in  your  request  the  point  involved 
as  to  your  reason  for  not  recording  the  deed  of  release, 
but  I am  presuming  that  you  are  objecting  to  the  words,  "Note 
is  cancelled,  but  not  paid,  a new  n^te  and  deed  of  trust  se- 
curing the  same  debt  having  been  giv'en,  ” and  that  you  believe 
the  note  should  be  canceled  as  paid,  but  Section  3465,  supra, 
does  not  provide  that  when  a deed  of  release  is  given  that 
the  notes  should  be  canceled  as  satisfied  or  paid  but  merely 
states  canceled  in  the  presence  of  the  recorder  of  deeds. 

Section  13162,  R,  S,  Missouri  1939,  reads  as  follows: 

"The  several  classes  of  instruments 
of  writing  mentioned  in  the  several 
subdivisions  of  the  preceding  sec- 
tion shall  be  recorded  in  separate 
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books,  according  to  their  classifi- 
cation therein*" 

Section  13163*  R«  3.  Missouri  1939*  reads  as  fol- 
lows: 

"Instruments  in  writing*  conveying 
chattels  or  personal  property  alone* 
which  by  any  law  of  this  state  are 
required  to  be  recorded  or  admitted 
of  record  in  any  recorder's  office 
in  this  state*  shall  be  recorded 
in  a series  of  volumes  separate 
from  those  used  for  recording  con- 
veyances of  real  estate." 

By  virtue  of  the  above  two  sections  the  deed  of  release, 
which  relates  to  land,  should  be  recorded  In  the  separate 
book  regarding  lands. 


CONCLUSION 


It  Is  the; opinion  of  this  department  that  when  a 
deed  of  release  of  a mortgage  or  deed  of  trust  is  offered 
for  recording,  which  is  properly  proved  and  acknowledged 
according  to  law  4s  set  out  In  Section  3408,  supra,  it  Is 
mandatory  that  the  recorder  of  deeds  record  the  sail  e pro- 
viding all  prerequisites  have  been  complied  with. 

It  Is  also  compulsory  under  Section  3465,  supra, 
when  a full  deed  of  release  of  mortgage  or  deed  of  trust 
Is  offered  for  recording  the  note  or  notes  secured  must 
be  produced  and  canceled  In  the  presence  of  the  recorder, 
who  shall  enter  that  fact  on  the  margin  of  the  record  and 
attest  the  same  v/ith  his  official  signature.  Unless  the 
note  or  notes  are  so  produced  and  canceled  and  that  fact 
entered  on  the  margin  of  the  record  and  attested  by  the 
recorder’s  official  signature,  the  deed  of  release  of  the 
mortgage  or  deed  of  trust  should  not  be  admitted  to  record. 

It  is  further  the  opinion  of, this  department  under 
the  above  authorities  that  when  a release  or  satisfaction 
of  a mortgage  or  deed  of  trust  is  made  by  a deed  of  release 
it  Is  not  necessary  that  the  note  or  notes  be  marked  paid 
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or  satisELed  as  It  is  sufficient  to  merely  cancel  the 
note  or  notes  in  the  presence  of  the  recorder  of  deeds. 
Therefore,  it  Is  the  opinion  of  this  department  that  the 
deed  of  release,  from  which  the  phot os tat ic  copy  attached 
was  made,  should  he  recorded  by  the  recorder  of  deeds 
providing  the  note  or  notes  have  been  produced  and  can- 
celed in  the  presence  of  the  recorder  of  deeds,  and  for 
the  further  reason  that  the  deed  of  release  has  been 
ppoperly  acknowledged  by  an  officer  qualified  to  take 
the  acknowledgment  under  the  laws  of  this  state. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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COROMERS:  When  the  act  of  violence  occurs  in  one  county  and 

the  victim  dies  in  another,  the  coroner  of  the  county 
in  which  the  victim  dies  should  have  jurisdiction 
and  the  county  court  of  that  county  is  liable  for 
the  legal  expense  incurred  in  connection  with  such 
inquest. 


August  25,  1941 


Mr.  N.  Burton  Short,  Coroner 
Cape  Girardeau  County 
Jackson,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  wherein  you  request  an 
opinion  on  the  following  statement  of  facts: 


,fAs  you  know  the  City  of  Cape  Girardeau 
located  within  the  boundaries  of  the 
County  of  Cape  Girardeau  has  within 
it  two  Hospitals  patronized  by  nearly 
all  of  the  residents  of  Southeastern 
Missouri.  Since  I have  been  Coroner  of 
this  county  several  deaths  have  occurred 
in  these  hospitals  from  accident,  homi- 
cide and  other  acts  of  violence.  To 
illustrate—  On  Sunday,  March  9,  1941, 
a boy  was  brought  to  St.  Francis  Hospital, 
Cape  Girardeau,  Missouri,  suffering  from 
gunshot  wound  of  which  he  died  a few 
minutes  after  arrival.  The  hospital 
called  me.  1 took  the  depositions  of 
the  boy’s  father  and  the  attending 
medical  doctor,  and  notified  the 
coroner  of  New  Madrid  County  where 
the  alleged  shooting  transpired. 


”1  desire  a ruling  by  your  office  on 
this  question.  To  Wit  — Is  It  my 
duty  to  respond  and  investigate  deaths 
of  this  nature  where  the  alleged  act 
of  violence  or  accident  is  outside  the 
legal  boundaries  of  the  County  of  Cape 
Girardeau  and  death  occurs  within  the 
legal  boundaries  of  the  County  of  Cape 
Girardeau?  Or  should  I refuse  to  answer 
such  calls  and  Inform  the  summoning 
parties  to  call  the  Coroner  of  the 
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county  In  which  the  act  of  violence 
oceuri^ed?  On  the  call  illustrated 
above,  am  I entitled  to  fee  for  view- 
ing the  body  and  taking  depositions 
from  the  treasurer  of  Cap©  Girardeau 
County  after  the  approval  of  the  Cape 
Girardeau  County  Court?” 

Section  13227,  R«  S,  Missouri  1939,  which  pertains  to 
this  question,  reads  as  follows  : 

”A  coroner  shall  be  a conservator 
of  the  peace  throughout  his  county, 
and  shall  take  inquests  of  violent 
and  casual  deaths  happening  in  the 
same,  or  where  the  body  of  any  per- 
son coming  to  his  death  shall  be  dis- 
covered in  his  county,  and  shall  be 
exempt  from  serving  on  juries  and  work- 
ing on  roads.” 

f i 

The  answer  to  you*1  question  will  !be  determined  upon 
the  construction  to  be  placed  on  the  language  of  this  statute 
reading,  n*  or  where  the  body  of  any  person  coming  to  his 
death  shall  be  discovered  in  his  county,  “<■  ” 

If  the  coroner  has  jurisdiction  to  hold  the  inquest, 
then  under  the  provisions  of  Section  13251,  R.  S»  Missouri 
1939,  the  county  court  6f  his  county  is  required  to  audit 
and  allow  the  claim.  This  section  reads -as  follows: 

"The  coroner  or  other  officer  holding 
an  Inquest,  as  provided  for  by  this 
chapter,  shall  present  to  the  county 
court  a certified  statement  of  all 
the  costs  and  expenses  of  said  inquest, 
including  his  own  fees,  the  fees  of 
jurors,  wlthesses,  constables  and 
others  entitled  to  fees  for  which 
the  county  is  liable?  and  the  county 
court  shall  audit  and  allow  the  same, 
and  shall  make  a certified*  copy  of 
the  same,  without  delay,  and  deliver 
such  copy  to  the  county  treasurer, 
which  copy  shall  be  deemed  a suf- 
ficient warrant  or  order  on  the  treas- 
urer for  the  payment  of  the  fees  there- 
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in  specified  to  each  person  entitled 
to  such  fees.  The  county  treasurer 
shall  pay  to  each  person  on  demand, 
or  to  his  legal  representatives,  the 
fees  to  which  he  is  thus  entitled, 
and  shall  take  the  proper  receipt 
therefor,  and  produce  the  same  in 
his  settlements  with  the  county  court 
as  vouchers  for  the  money  so  paid  out 
by  him.” 

The  exception  to  this  section  is  in  Section  13252, 

R.  S.  Missouri  1939,  and  Section  13253,  R.  S.  Missouri  1939. 

The  fact  that  the  coroner  might  be  required  to  sum- 
mons witnesses  from  a territory  outside  his  Jurisdiction 
would  not  affect  the  conclusion  herein  reached,  because  un- 
der Section  13261,  R.  S.  Missouri  1939,  the  coroner  can  at- 
tach witnesses  outside  his  Jurisdiction.  We  do  not  find  any 
Missouri  cases  on  this  particular  question.  However,  the 
history  of  the  coroners'  act  seems  to  be  stated  in  Volume  4, 
American  & English  Annotated  Cases  at  page  1161,  1162.  We 
find  the  following  statements 

Originally,  in  England,  the  of- 
fice of  coroner  was  one  of  great  dig- 
nity and  authority,  and  coroner's 
Juries  had  the  power,  like  grand  Juries, 
to  present  indictments  for  murder.  The 
power  and  authority  of  the  coroner  from 
usage  and  statute  have  been  much  cur- 
tailed, "'fr  ^ # ft  ^ '•?  -/a  ft  vr  "It 

TJnder  the  old  system,  where  the 
coroner's  Jury  performed  the  functions 
of  a grand  Jury,  this  might  require 
the  removal  of  the  body  back  to  the 
jurisdiction  where  the  crime  was  com- 
mittedj  but  under  the  system  in  this 
state  the  inquest  is  to  speedily  in- 
quire into  the  cause  of  death  for  the 
purpose  of  apprehending  the  guilty 
parties,  and  the  testimony  then  taken 
to  be  an  aid  to  the  grand  Jury. 

"In  England,  under  the  common  law. 
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prior  to  the  statute  of  6 & 7 Victoria, 
chapter  12,  the  jurisdiction  over  an 
Inquest,  as  regards  place  where  the 
same  might  be  held,  was  conferred  upon 
the  coroner  only  within  whose  juris- 
diction the  injury  which  caused  the 
death  had  been  received.  -:t  ** 

This  statement  Is  borne  out  by  the  Missouri  Statutes  as 
they  apply  to  coroners.  It  seems  that  under  the  earlier 
authorities  where  the  coroner *s  jury  was  acting  in  the 
capacity  of  a grand  jury  that  the  body  had  to  be  moved 
back  to  the  jurisdiction  where  the  crime  was  committed, 
but  It  seems  under  the  later  statutes  which  authorized 
the  inquest  to  be  held  In  the  county  in  which  the  body  is 
found,  the  result  Is  that  the  Inquest  Is  more  speedily 
made  and  In  some  cases  with  less  expense.  It  seems  that 
the  rule  of  construction  of  the  statutes  similar  to  the 
Missouri  Statutes  was  announced  in  Volume  4,  American  & 
English  Annotated  Cases,  page  1163,  as  follows! 

"But  the  common-law  rule  was  suspended 
by  the  statute  of  6 and  7 Victoria, 
chapter  12,  which  provided  ’ that  the 
coroner  only  within  whose  ^irisdictlon 
the  body  of  any  person  upon  whose  death 
an  Inquest  ought  to  be  holden  shall  be 
lying  dead,  shall  hold  the  Inquest,  not- 
withstanding that  the  cause  of  death 
did  not  arise  within  the  jurisdiction 
of  such  coroner.* 

•"In  a case  construing  this  statute, 
where  the  Injury  was  inflicted  and 
death  occurred  outside  the  city  of 
London,  but  afterward  the  body  was 
removed  Into  the  city.  It  was  held 
that  the  inquisition  was  properly 
held  by  the  coroner  of  London,  al- 
though the  cause  of  death  arose  with- 
out his  Jurisdiction.  Reg.  v,  Ellis, 

2 C.  & K.  470,  61  E.  C.  L,  470.  But 
It  was  held  that  the  coroner  of  a 
county  wherein  a dead  body  was  found 
could  take  an  inquisition  only  In 
that  county  % * ■»  **  # -:c- 
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"In  the  United  States  statutory  pro- 
vlsions  in  most  of  the  states  determine 
the  proper  place  for  the  holding  of 
inquests,  and  decisions  construing  these 
statutes  are  not  numerous* 

"Inhere  a person  died  in  one  county  and 
was  buried  in  another  county,  and  after 
burial  it  became  necessary  to  exhume 
the  body  in  order  to  hold  an  inquest 
to  determine  the  manner  and  cause  of 
death,  It  was  held  that  if  there  were 
conflicting  claims  between  the  coroner 
of  the  county  wherein  the  person  died 
and  the  coroner  of  the  county  wherein 
the  body  was  burled,  the  former  would 
have  the  better  right j but  in  the  absence 
of  such  conflicting  claims,  the  coroner 
of  the  county  wherein  the  body  was  burled 
had  jurisdiction  to  hold  a ?valid  inquest. 

In  its  opinion  the  court  said*  ’An  in- 
quest must  always  be  super  visum  cor- 
poris, and  could  not  have  been  held  in 
the  other  county  without  taking  the  body 
back  there,  thus  involving  useless 
expense  and  delays,  and  in  some  cases 
that  may  easily  be  imagined,  such  re- 
moval from  the  place  of  interment  back 
to  the  place  where  the  death  occurred 
would.be  impracticable,  and  if  the 
position  taken  by  counsel  for  defendant 
is  correct,  defeating  the  ends  of  justice, 
or  at  least  hindering  them  greatly  by 
preventing  the  holding  of  any  inquest 
at  ah.  » * On  the  whole,  it  would  seem 
to  be  in  accord  with  reason  and  convenience 
to  say  that  under  sueh  circumstances  as  ap- 
pear in  the  case  now  under  consideration, 
the  inquest  could  be  lawfully  held,  as  it 
was,  in  Srie  county  (the  county  wherein 
the  bodywas  burled).’  Pickett  v.  Sri© 
County,  19  W*  N.  C.  (Pa.)  60,  3 Pa*  Co. 

Gt*  23.  See  also  Jameson  v.  Bartholomew 
County,  64  Ind.  524,  86  Ind.  154.  But 
see  Rentsehler  v.  County,  1 Leg.  Rec. 

(Pa.)  289,  where  the  contrary  was  held. 
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11  Under  a statute  providing  that  the 
coroner  shall  take  inquisition  over 
dead  Bodies  ‘found  within  the  county,’ 
it  has  been  held  that  a body  is  found 
within  the  county  within  the  meaning 
of  the  statute  whenever  it  is  ascertained 
by  any  means  that  it  is  within  the  county. 
State  v.  Bellows,  62  Ohio  St,  307,” 


In  the  case  of  Moore,  Coroner,  v.  Box  Butte  County, 
111  JJ>  W.  469,  the  Supreme  Court  of  Nebraska  had  under  con- 
sideration a question  similar  to  yours.  In  that  state  the 
statute  read  as  follows* 

"’The  coroner  shall  hold  an  Inquest  upon 
the  dead  bodies  of  such  persons  only  as 
are  supposed  to  have  died  by  unlawful 
means.  When  he  has  notice  of  the  dead 
body  of  a person,  supposed  to  have  died 
by  unlawful  means,  found  or  being  in  his 
county,  he  is  required  to  issue  his  war- 
rant to  a constable  of  his  county,  requir- 
ing him  to  summon  forthwith  six  lawful 
men  of  the  county  to  appear  before  the 
v coroner,  at  a time  and  place  named  In 
the  warrant, 1 " 

The  Missouri  Statutes  are  somewhat  similar  to  the 
Nebraska  Statutes  on  the  question  of  the  body  being  found 
or  being  In  his  county,.  Ihe  Missouri  statute  provides 
that  the  body  be  discovered  In  the  county,  while  the 
Nebraska  statute  provides  that  if  the  body  be  found  or 
being  in  his  county  he  may  hold  the  inquest.  At  1.  c,  470 
the  court,  in  speaking  of  the  duties  of  the  coroner  with 
respect  to  holding  inquests  similar  to  those  narrated  in 
your  request,  said* 

* * when  a coroner  finds  in  his  coun- 
ty the  body  of  a person  who  has  evidently 
cane  to  his  death  by  violent  means,  al- 
though he  may  have  reason  to  suspect, 
or  even  may  know,  that  the  violence  was 
inflicted  outside  his  own  county,  he  has 
a very  wide  discretion  in  determining 
whether  the  circumstances  are  such  as 
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to  require  an  official  investigation 
at  his  hands,  and  that,  at  least  so 
far  as  jurors  and  witnesses  are  con- 
cerned, his  determination  of  that 
question  is  final.  # * * * if  ” 

The  duties  of  the  coroner,  with  respect  to  holding 
inquests,  are  further  provided  for  in  Section  15231,  R.  S. 
Missouri  1939,  which  reads  as  follows: 

’’Every  coroner,  so  soon  as  he  shall 
be  notified  of  the  dead  body  of  any 
person,  supposed  to  have  come  to  his 
death  by  violence  or  casualty,  being 
found  within  his  county,  shall  make 
out  his  warrant,  directed  to  the 
constable  of  the  township  where  the 
dead  body  is  found,  requiring  him 
forthwith  to  summon  a jury  of  six 
good  and  lawful  men,  householders 
of  the  same  township,  to  appear 
before  such  coroner,  at  the  time 
and  place  in  his  warrant  expressed, 
and  to  Inquire,  upon  a view  of  the 
body  of  the  person  there  lying  dead, 
how  and  by  whom  he  came  to  his  death.” 

Under  said  Section  13227  the  coroner  shall  hold  the 
inquest  where  the  body  Is  discovered  in  hi3  county,  meaning 
the  county  where  the  coroner  is  elected  and  wh  re  the  body 
is  found. 

Section  13231,  R.  S.  Missouri  1939,  provides  that  the 
coroner,  when  notified  of  a dead  body  supposed  to  have  come 
to  his  death  by  violence  or  casualty,  being  found  within  his 
county,  shall  issue  a warrant  for  a jury  and  proceed  with 
the  Inquest  and  the  warrant  shall  be  directed  to  the  constable 
of  the  township  where  the  dead  body  Is  found. 

Under  the  foregoing  sections  we  think  the  coroner  of 
the  county  where  it  is  known  death  occurs  and  the  body  is 
found,  that  is  to  say,  where  the  body  is  upon  death  occurring 
from  violence  or  casualty  should  hold  the  inquest  and  where 
a body  is  found  supposed  to  have  come  to  his  death  by  violence 
or  casualty  and  there  is  no  information  as  to  where  death 
actually  occurred,  the  coroner  of  the  county  where  the  body 
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Is  found  should  hold  the  Inquest. 

Under  our  criminal  statutes  the  venue  of  a prosecution 
for  a homicide  is  laid  in  the  county  where  the  assault  was 
made  or  where  the  assaulted  person  died.,  So  the  place  where 
the  coroner *3  inquest  is  held  would  not  affect  a prosecution 
for  a crime  in  connection  with  the  case  in  which  it  was  neces 
aary  to  hold  an  inquest.  It  seems  that  the  earlier  cases 
would  have  required  the  inquest  to  have  been  held  in  the 
county  in  which  the  assault  took  place,  hut  that  was  because 
of  the  fact  that  the  coroner's  Jury  acted  in  the  capacity  of 
a grand  Jury,  Since  the  statutes  have  authorized  the  hold- 
ing of  the  Inquest  in  the  county  in  which  the  body  Is  dis- 
covered, the  earlier  decisions  would  not  be  controlling  and 
the  rule  announced  in  Volume  4,  American  & English  Annotated 
Cases,  page  1163,  would  be  controlling,  that  is,  that  the 
inquest  is  held  in  the  county  in  which  the  dead  body  is  found 


CONCLUSION 


We  are,  therefore,  of  the  opinion  that  in  cases  of 
assault  committed  on  a person  outside  of  your  county  and 
the  person  is  later  brought  to  your  county  and  there  dies, 
that  under  Section  13227,  supra,  it  is  '^our  duty  to  hold 
an  Inquest  over  this  body,  and  that  under  said  Sections 
13251  and  13252,  your  county  court  would  be  the  body  to 
which  your  fee  bill  should  be  presented  for  allowance  and 
payment . 

Respectfully  submitted 


TYRE  W.  BURTON 

APPROVED!  Assistant  Attorney  General 


VAfe  C.  THURLO 

(Acting)  Attorney  General 
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SALARIES : 

CONTESTED  ELECTION: 
CIRCUIT  JUDGE: 


Circuit  Judge  Sam  C.  Blair  cannot  collect 
a salary  from  the  state  unless  he  gives 
bond  and  complies  with  Section  11423,  R. 
S.  Missouri  1929. 


January  15,  1941 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  January  13,  1941,  which  reads  as  follows: 

"I  am  enclosing  a copy  of  notice 
hy  the  Attorney  of  Harry  L.  Buchanan 
who  is  contes ting  the  election  of 
Sam  Blair  for  Circuit  Judge,  which 
notice  is  served  on  me  under  Sec- 
tion 11423,  RS  Mo.  1929  which  pro- 
vides that  no  money  shall  he  paid 
during  the  contest. 

•3 

"I  ana  enclosing  a copy  of  a let- 
ter which  I received  from  Sam 
Blair  and  which  is  self-explanatory. 

May  I have  your  opinion  as  to  whether 
I can  legally ^ pay  money  to  Mr.  Blair 
pending  this  contest  decision.” 

Section  11765,  R.  S,  Missouri  1929,  provides  a 
salary  of  Fifteen  Hundred  (vlSOO.OO)  Dollars  a year  to 
the  circuit  judge  In  a circuit  of  the  some  bracket  as 
the  circuit  of  Judge  Sam  C.  Blair  for  acting  as  juvenile 
judge. 

Section  11766,  R,  S«  Missouri  1929,  provides  a 
straight  salary  of  Two  Thousand  (^2, 000, 00)  Dollars  a 
year  to  a circuit  judge  of  the  same  bracket  as  Judge 
Sam  C.  Blair, 

Section  11771,  R.  S,  Missouri  1929,  provides  a 
payment  of  Twelve  Hundred  (, 1200.00)  Dollars  a year  to 
Sam  C,  Blair  for  expenses  while  trying  cases  in  his  cir- 
cuit. 
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Section  11772,  Laws  of  1939,  page  678,  provides 
an  additional  salary  of  Thirteen  Hundred  ($1300,00)  Dol- 
lars a year  to  Judge  Sam  C,  Blair  as  jury  commissioner. 

The  total  money  which  Judge  Sara  C.  Blair  Is  en- 
titled to  Is  Six  Thousand  ( / 6,000,00)  Dollars  per  year, 
payable  monthly  by  the  state. 

Section  11423,  R,  S.  Missouri  1929,  reads  as  fol- 
lows} 


"whenever  any  offiee,  elective  or 
appointive,  the  emoluments  of  which 
are  required  to  be  paid  out  of  the 
state  treasury,  shall  be  contested 
or  disputed  by  two  or  more  persons 
claiming  the  right  thereto,  or  by 
Information  in  the  nature  of  a quo 
warranto,  then  no  warrant  shall  be 
drawn  by  the  auditor,  or  paid  by 
the  treasurer,  for  the  salary  by 
law  attached  to  said  office,  until 
the  right  to  the  same  shall  be  legal- 
ly determined  between  the  persons  or 
parties  claiming  such  right:  Pro- 
vided, however,  and  it  is  hereby 
further  enacted,  that  in  all  cases 
when  the  person  to  whom  the  commis- 
sion for  such  office  shall  have  is- 
sued shall  deliver  to  the  party  con- 
• testing  his  right  to  such  office  a 
good  and  sufficient  bond,  in  double 
the  amount  of  the  annual  salary  of 
such  office,  conditioned  that  if, 
upon  final  determination  of  the 
rights  of  the  contestants,  it  shall 
be  decided  that  the  obligor  is  not, 
and  that  the  obligee  therein  is,  en- 
titled to  the  office  in  controversy, 
he  shall  pay  over  to  the  obligee  the 
amount  of  salary  therefor  drawn  by 
him  as  such  officer,  together  with 
ten  per  centum  Interest  thereon  from 
the  date  of  the  receipt  of  each  in- 
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stallment  received  by  him,  then, 
and  in  such  ease,  notwithstanding 
the  provisions  of  this  law,  a war- 
rant may  be  drawn  by  the  auditor, 
and  paid  by  the  treasurer  to  the 
person  holding  the  commission  afore- 
said, for  the  amount  of  his  salary, 
as  the  same  shall  become  due.  It 
shall  be  the  duty  of  any  person  con- 
tea  tingthe  election  of  any  such  of- 
ficer to  give  notice  of  such  contest 
to  the  state  auditor,  and  no  such 
contest  shall  be  heard  or  determined 
until  he  shall  satisfy  the  tribunal 
trying  such  contest  that  such  notice 
has  been  given.” 

The  constitutionality  of  this  section, was  upheld 
In  the  case  of  State  a:x  bcl . v.  Gordon,  245  Mo,  12,  149 
S,  W.  638.  In  this  case  William  P,  Evans,  Superintendent 
of  Public  Schools,  brought  an  original  proceeding  by 
mandamus  to  compel  John  P.  Gordon,  State  Auditor,  to  Is- 
sue a warrant  for  his  salary  as  superintendent  of  public 
schools  for  thirteen  (13)  months  ending  January  31,  1912, 

In  the  sum  of  Three  Thousand  Two  Hundred  Fifty  ($3,250.00) 
Dollars.  In  his  petition  he  related  that  he  was  a person 
of  small  means  and  was  financially  unable  to  comply  with 
the  provisions  of  Section  11830,  R.  S,  Missouri  1909,  which 
Is  now  Section  11423,  R.  S,  Missouri  1929.  He  related  that 
he  could  not  give  the  contestant  a bond  in  the  sum  of  ^wenty 
Four  Hundred  ($2400.00)  Dollars  or  any  part  thereof  In  com- 
pliance with  this  section.  The  court,  in  its  opinion,  held 
that  the  compensation  of  a public  officer  is  a matter  of 
statute  and  not  of  contract  and  cited  from  Mechem  on  Pub- 
lic Offices  and  Officers  as  follows: 

H,Sec.  855.  As  has  been  seen,  the 
relation  between  the  officer  and  the 
public  Is  not  the  creature  of  con- 
tract, nor  Is  the  office  Itself  a 
contract.  So  his  right  to  compen- 
sation Is  not  the  creature  of  con- 
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tract.  It  exists,  if  it  exists  at 
all,  as  the  creation  of  the  la*,  and 
when  it  so  exists.  It  belongs  to  him 
”not  by  force  of  any  contract,  but 
because  the  law  attaches  it  to  the 
office. H The  most  that  can  be  said 
is  that  there  is  a contract  to  pay 
him  3uch  compensation  as  may  from 
time  to  time  be  by  law  attached  to 
the  office.” 

The  court.  In  Its  opinion,  also  held  that  this 
act  in  question  did  not  violate  the  constitutional  pro- 
vision which  forbids  special  or  class  legislation*  The 
court  also  held  that  although  the  title  to  the  act  did 
not  contain  provisions  as  to  the  full  subject  matter 
of  the  act,  yet  it  was  not  a violation  of  the  state 
constitution.  The  court  also  held,  in  its  opinion, 
that  this  act  was  not  against  public  policy  In  that  it 
deprived  a man  of  just  reward  for  his  labor  for  the 
reason  that  the  law  set  out  the  means  of  obtaining  the 
salary  and  was  a matter  to  be  passed  upon  by  the  Legis- 
lature and  was  not  a contract  between  the  superintendent 
of  schools  and  the  state.  This  case  Is  the  only  case 
in  point  upon  this  matter  and  has  not  been  overruled  In 
any  respect.  It  was  followed  In  the  ease  of  Green© 
County  v.  Lydy,  265  Mo.  92,  172  3.  W.  382*  The  court, 
in  its  opinion,  sustained  the  demurrer  filed  to  the 
writ  of  mandamus.  In  its  opinion  the  court  also  stated* 

”We  find  one  case  only  in  our  reports 
Involving  a consideration  of  this  Act 
of  1873*  Ip  the  case  of  State  ex  rel. 
v«  Clark,  52  Mo,  508*  the  relator 
presented  a petition  to  this  court 
for  a writ  of  mandamus  to  the  State 
Auditor*  alleging  that  he  was  ccamnis- 
sioned  as  circuit  judge  on  April  20, 

1869*  and  was  discharging  the  duties 
of  that  office,  and  that  on  April  1, 

1873*  he  presented  his  account  for 
the  previous  quarter’s  salary  to  the 
Auditor*  who  refused  a warrant  there- 
for* In  his  return  the  Auditor  Inter- 
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posed  this  same  Act  of  1873,.  and 
stated  that  a writ  of  quo  warranto 
was  pending  to  determine  title  to 
the  office  held  by  the  relator. 

The  answer  to  the  return  admitted 
the  pendency  of  the  writ,  but  said 
that  it  was  issued  at  the  relation 
of  the  Attorney-General,  and  did 
not  Involve  a contest  for  the  of- 
fice. The  answer  further  pleaded 
that  the  statute  was  unconstitution- 
al* The  court,  without  noticing 
the  constitutional  question,  held 
that  the  act  did  not  apply  where 
there  was  no  contest  pending  and 
where  a quo  warranto  was  filed  by 
the  Attorney4General  at  his  own 
relation  to  determine  only  whether 
the  respondent  was  a usurper  in  of- 
fice. The  validity  of  the  Act  of 
1873  was  apparently  conceded  by 
both  court  and  counsel." 

The  above  authorities  have  been  set  out  for  the 
purpose  of  showing,  the  constitutionality  of  Section 
11423,  R.  S.  Missouri  1929,  and  also  for  the  purpose  of 
showing  the  procedure  in  case  the  Honorable  Sam  C.  Blair, 
Judge,  should  desire  to  draw  his  full  salary. 

It  will  be  noticed  under  Section  11423,  supra, 
that  it  states,  "Whenever  any  office,  elective  or  ap- 
pointive, the  emoluments  of  which  are  required  to  be 
paid  out  of  the  state  treasury,  « * " It  will  also  be 
noticed  later  in  the  section  that  it  specifically  states, 

# in  double  the  amount  of  the  annual  salary  of  such 
office,  * " In  reading  the  whole  section,  it  seems  to 
be  the  intention  of  the  Legislature  that  the  state  treasurer 
Is  only  prohibited  from  paying  out  a salary  warrant  and 
not  other  expenses  payable  by  the  state  to  the  circuit 
judge. 

Section  11771,  R,  S,  Missouri  1929,  which  provided 
a payment  of  Twelve  Hundred  (|il200.00)  Dollars  a year 
for  expenses  while  trying  cases  in  his  circuit  Is  not 
part  of  his  salary.  It  was  so  held  In  State  v*  Gass, 
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296  S*  W*  431,  par.  1,  where  the  court  said* 

MIhe  trial  court,  in  determining 
how  much  compensation  the  circuit 
judges  received,  added  to  the 
|>2,OOQ  paid  by  the  state  the 
$1,200  allowed  for  expenses,  mak- 
ing a total  of  $3,200,  which, 
deducted  from  the  $4,500  referred 
to  in  section  6640,  fixed  the  com- 
pensation of  the  jury  commissioner 
at  $1,300.  The  exception  of  the 
.$1,200  allowed  for  expenses  in  the 
amendment  to  section  10991,  R.  S, 

1919  (Laws' of  1921,  p,  599),  does 
not  apply  to  the  probate  judge  of 
Jasper  county,  for  it  is  an  allow- 
ance to  the  circuit  judges  for 
expenses  when  holding  court  in 
counties  other  than  in  the  county 
in  which  the  Judge  resides.  The 
circuit  judges  of  said  county  do 
not  hold  court  in  other  counties. 

However,  the  $1,200  allowed  for 
expenses  Is  not  an  allowance  for 
services  of  any  kind,  « ■:&  ” 

Also,  in  the  case  of  Macon  County  v.  Williams, 
224  S.  W,  835,  1,  c,  836,  par,  1,2,  the  court  said: 

wThls  question,  whether  allowances 
to  officers  for  expenses  come  with- 
in the  meaning  of  the  word  ’com- 
pensation, * has  arisen  in  several 
cases.  In  Wisconsin,  under  a 
constitutional  provision  somewhat 
analogous  to  ours,  in  so  far  as 
the  question  presented  was  con- 
cerned, it  was  held  that  a statute 
providing  for  a payment  to  each  cir- 
cuit judge  of  $400  per  annum  ’as 
and  for  his  necessary  expenses  while 
in  discharge  of  his  duties’  did  not 
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constitute  additional  'compensation1 
in  the  constitutional  sense*  Mil- 
waukee County  v.  Halsey,  149  Vila, 
loc.  cit.  87,  136  N * W,  139.  In 
McCoy  v*  Handlln,  35  S.  D.  loc*  cit, 

514,  et  seq*,  153  N.  W.  361,  L.  R. 

A,  1915E,  858,  Ann.  Cas,  1917A, 

1046,  under  a more  comprehensive 
constitutional  provision  than  ours, 
the  Supreme  Court  of  South  Dakota 
held  that  an  allowance  of  $600  per  an- 
num to  the  Supreme  Judges  'in  con- 
sideration of  expenses*  was  not  in 
violation  of  the  prohibition  against 
increasing  the  compensation  of  Judges. 

The  court  held  that  the  salary  pro- 
vided could  not  be  increased,  but 
that  the  allowance  of  expenses,  as 
such,  did  not  have  that  effect,  *** 

Also,  in  this  case  the  court,  at  page  837,  said* 

"Prom  these  authorities,  the  reason- 
ing quoted,  and  the  principle  last 
mentioned  it  follows  that  the  pro- 
vision for  the  payment  of  expenses 
of  circuit  Judges  did  not  provide  ad- 
ditional 'compensation*  In  the  con- 
stitutional sense  or  In  the  sense  of 
section  10695,  R*  S.  1909,  and  the 
•trial  court  was  right  in  holding  that 
appellant  could  not  lawfully  retain, 
in  addition  to  an  amount  equaling  the 
circuit  Judge's  salary,  an  additional 
sum  equal  to  the  amount  allowed  the 
circuit  Judge  for  expenses. 

"The  allowance  is  made  to  the  circuit 
judges  expressly  for  expenses  which 
the  circuit  judge  must  incur  in  the 
performance  of  duties  for  which  there 
is  no  counterpart  Imposed  upon  probate 
judges . M 
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There  Is  no  question  hut  that  the  money  allowed 
for  expenses  is  not  a salary* 

The  term  "emolument”  as  used  in  Section  11423, 

R.  S,  Missouri  1929,  does  not  include  expenses  such 
as  allowed  under  Section  11771,  R.  S.  Missouri  1929* 

■ In  the  case  of  State  v,  Plshman,  68  S.  W.  (2d) 
797,  1,  c*  799,  par,  '4,  5,  the  court  said* 

# # But  the  undisputed  evidence 
of  the  state  was  that  the  sum  of 
|25  of  which  the  Information  made 
mention  wds  a fine.  Section  4093, 

R.  S,  192SJ*.  as  we  coiistrue  it, 
relates  alone  to  fees  and  emolu- 
ments and  not  to  fines.  Although 

the  statute  in  one  instance  uses 
the  word  ’'moneys, * that  word,  when 
viewed  with  its  context,  doesnot 
broaden  the  scope  of  the  statute. 

The  phrase  Is:  fMoneys,  fees  and 
emoluments  so  earned  and  received 
by  him,*  Only  fees,  but  not  fines, 
are  earned , Therefore  the  trial 
court  erred  In  overruling  appellant* s 
demurrers  to  the  evidence." 

The  holding  in  the  above  case  was  to  the  effect 
that  the  word  "emolument”  did  not  include  fines  collect- 
ed by  the  clerk  of  the  Circuit  Court  of  Christian  County 
Missouri,  under  a penal  statute  which  assessed  a punish- 
ment for  the  refusal  to  turn  in  certain  specific  moneys 
collected  by  him* 

Expenses  have  been  declared  by  the  Federal  Court 
of  the  United  States  In  Federal  Reporter  241,  747  as  not 
being  considered  an  emolument.  In  that  case,  at  page 
770,  the  court  said: 

* ■»  Further  light  has  since  been 
thrown  upon  the  construction  given 
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to  the  provision  of  the  federal  Con- 
stitution above  referred  to  by  the 
act  of  June  23,  1906  (34  Stat.  at  L. 

454,  c.  3523  (Comp.  Stat.  1913.  sec- 
tion 225)},  which  provides!  "That 
hereafter  there  may  be  expended  for 
or  on  account  of  the'  traveling  ex- 
penses of  the  President  of  the  United 
States  such  sums  as  Gongress  may  from 
time  to  time  appropriate,  not  exceed- 
ing |25,000  per  annum,  such  sum  when 
appropriated  to  be  expended  in  the 
discretion  of  the  President  and  accounted 
for  on  his  certificate  solely."  Under 
appropriations  thereafter  made  by  Con- 
gress, Presidents  Roosevelt  and  Taft 
received,  and  to-day  President  Wilson 
is  receiving,  thousands  of  dollars  each 
year.  So  far  as  we  know,  it  has  never 
been  suggested  that  the  money  so  al- 
lowed was  an  "emolument, " and"  therefore  un- 
constitutional. No  one  has  ever  seen  fit 
to  accuse  these  Presidents  of  being  graft- 
era,  The  judges  of  the  federal  courts, 
whose  salaries  are  fixed  by  a law,  declaring 
that  such  salaries  shall  be  the  "compen- 
sation for  their  official  services,"  draw 
from  the  United  States  Treasury  a sum  not 
exceeding  |10  per  day  when  absent  from 
.the  places  of  their  residence.  Act 
March  3,  1911,  c,  231,  section  259, 

36  Stat.  at  L.  1161  (Comp.  Stat.  1913, 
Section  1236).  This  allowance  is  not 
given  as  an  increase  of  salary  but  to 
cover  the  expenses  incident  to  their 
being  away  from  home  in  the  discharge 
of  their  duties. ’ 

"Paraphrasing,  it  may  be  said  that  the 
ixse  of  the  house  by  Judge  Jackson  can- 
not be  held  to  be  an  increase  of  salary, 
but  was  no  more  than  the  necessary  in- 
separable Incident  to  h's  compliance  with 
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his  positive  duty  to  reside  within 
the  Canal  Zone  during  the  term  of  his 
office.  Section  3,  supra*  vol*  37, 
pt » 1*  U»  S*  Stat » at  I<«  6 2d  Gong, 
p*  565.  -s  * * ■»  -'(■  * * * -;t  * n 


CONCLUSIOK 


In  view  of  the  above  authorities  It  la  the 
opinion  of  this  department  that  the  state  auditor  can 
not  legally  pay  a monthly  salary  to  Judge  Sam  C*  Blair 
unless  he  furnishes  a bond  to  the  contestant  as  set 
out  In  Section  11423,  R,  S*  Missouri  1929, 

It  is  further  the  opinion  of  this  ‘department 
that  the  state  auditor  should  pay  Judge  Sam  C.  Blair 
One  Hundred  ($100.00)  Dollars  a month  for  his  expenses 
Incident  to  the  holding  of  the  terms  of  court  at  places 
In  his  circuit  other  than  the  place  of  his  residence 
as  set  out  in  Section  11771,  R*  S*  Missouri  1929. 

Respectfully  submitted 


V/.  J.  BURKE 

Assistant  Attorney  General 

APPROVED:  • 


COVELL  R.  MW 
(Acting)  Attorney  General 
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SPECIAL  ROAD  DISTRICTS:  Warrants  to  be  paid  in  future  years  for 

— for  payment  of  machinery  where  total  costs 

is  in  excess  of  the  unspent  year»s  income  and  that  which  can  be 
anticipated  for  the  year  that  said  machinery  is  bought  are  void 
and  non-enforcible  within  the  meaning  of  Section  12,  Article  10 
of  the  Constitution  of  Missouri,  and  therefore,  said  warrants 
would  have  no  affect  upon  a reorganization  of  the  said  road  district 


January  20,  1941 


Honorable  Robert  W,  Smart 
Prosecuting  Attorney 
Lawrence  County 
Mo^nt  Vernon,  Missouri 


Dear  Mr#  Smart* 


We  are  In  receipt  of  your  request  of  January  7,  1941,  for 
an  opinion  on  the  following  statement  of  facts* 


"On  August  29,  1940,  at  the  request 
of  the  County  Court  of  Lawrence  County, 

Mr.  Creech  of  your  office  submitted  an 
opinion  regarding  the  dissolution  of  an 
eight  mile  special  road  district  created 
under  Article  9,  Chapter  42,  R.S.  Mo#, 

1929#  In  keeping  with  that  opinion  the 
district  was  properly  dissolved  however 
the  district  incurred  an  Indebtedness  of 
approximately  $3500.00  for  necessary  road 
machinery,  which  amount  was  more  than  three 
times  greater  than  the  anticipated  annual 
revenue  of  the  district.  The  purchase 
contract  for  the  machinery  was  based  on  a 
deferred  payment  plan  with  annual  payments 
In  an  amount  less  than  the  anticipated 
revenue  for  any  fiscal  year#  There  was  no 
bonded  Indebtedness  in  this  district  and 
as  a consequence  it  was  not  necessary  to 
Invoke  the  provisions  for  liquidation  for 
bonded  indebtedness*  Since  the  road  dis- 
trict had  been  dissolved,  they  contined  to 
operate  as  a common  road  district  under  the 


s 
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supervision  of  the  County  Court  and  an 
overseer  appointed  by  the  Court.  The 
indebtedness  which  I have  previously  men- 
tioned is  still  outstanding  however  a peti- 
tion has  been  presented  by  sufficient 
property  owners  of  the  district  to  call  an 
election  for  the  creation  of  a benefit 
assignment  district.  In  my  search  of  the 
law  I fail  to  find  a statutory  provision 
for  the  liquidation  of  indebtedness,  other 
than  bonded  indebtedness  following  the  dis- 
solution of  an  eight  mile  district.  I note 
that  in  the  dissolution  of  other  types  of 
road  districts  that  provision  is  made  for 
the  liquidation  of  assets  and  debts  by  a 
trustee  and  I deduce  that  the  dissolution 
is  not  complete  until  the  trustee  has  made 
his  final  settlement  with  the  Court  (8085- 
8086  Article  10,  Chapter  42).  The  Court 
draws  the  inference  that  in  as  much  as  the 
law  has  contemplated  and  provided  for  the 
liquidation  of  such  matters  in  other  types 
of  districts  that  it  must  havfe  contemplated 
some  such  action  on  the  part  of  the  Court 
in  the  present  instance.  In  the  case  of 
the  district  which  is  presenting  this  problem, 
the  County  Court  has  had  the  intention  of 
setting  aside „ sufficient  funds  from  the  antici- 
pated annual  revenue  of  the  district  to  meet  the 
annual  payments  in  the  machinery  contract.  Since 
Article  9 Chapter  42  R.S*  Mo.,  1929,  seems  to 
provided  for  the  appointment  of  a trustee  to 
handle  such  liquidation,  none  has  been  appoin- 
ted. With  this  in  mind,,  the  situation  suggests 
two  questions,  namely* 

1.  Does  the  County  Court  under 
such  circumstances,  have  the 
authority  to  refuse  to  honor 
the  petition  of  organization 
until  the  district  in  its  pre- 
sent status  has  discharged  its 
indebtedness? 
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2,  If  the  Court  does  not  have 
this  authority,  what  dispo- 
sition should  be  made  of  this 
indebtedness  in  order  to  pro- 
tect the  land  owners  of  the 
district  and  the  parties  to 
the  purchase  contract  for  the 
machinery? 

As  is  usual  in  rural  road  districts,  there 
is  a variance  of  opinion  as  to  the  types  of 
district,  which  should  be  formed  in  this 
district  and  the  county  court  has  already 
been  Informed  that  other  petitions  will  be 
filed  pertaining  to  the  same  district,  Th© 

■ Court  is  faced  with  the  problem  of  incurr- 
ing considerable  expanse  in  the  publica- 
tion of  the  present  petition  and  any  others 
which  may  be  filed.  While  I am  not  certain 
as  to  the  exact  date  oh  which  the  Court  must 
take  action,  I am  under  the  Impression  that 
there  is  only  about  one  week  remaining.  In 
view  of  this  circumstance,  your  opinion  at  your 
very  earliest  convenience,  would  be  greatly 
appreciated,” 

Section  8032,  R*S.  Mo,  1929,  provides  for  delivery  of 
machinery  by  county  court  to  district.  Section  8033,  R.S*  Mo. 
1929,  provides  as  follows* 

MSaid  board  shall  have  sole,  exclusive  and 
entire  control  and  jurisdiction  over  all  pub- 
lic highways  within  Its  district  outside  the 
corporate  limits  of  any  city  or  villa- e therein 
to  construct.  Improve  and  repair  such  highways, 
and.  shall  remove  all  obstructions  from  such 
highways,  and  for  the  discharge  of  these  duties 
shall  have  all  the  power,  rights  and  authority 
conferred  by  general  statutes  upon  road  overseers, 
and  said  board  shall  at  all  times  keep  the  public 
roads  under  Its  charge  In  as  good  repair  as  the 
means  at  its  command  will  permit,  and  for  this 
purpose  may  employ  hands  at  fixed  compensations, 
rent,  lease  or  buy  teams.  Implements,  tools  and 
machinery,  all  kinds  of  motor  power,  and  all  things 
needful  to  carry  on  such  road  work*  Provided, 
that  the  board  may  have  such  road  work  or  any 
part  of  such  work  done  by  contract,  under  such 
regulations  as  the  board  may  prescribe,” 

It  will  be  noted  from  reading  these  sections,  parti- 
cularly Section  8032,  R.  S,  Mo,  1929, 
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that  this  section  gives  the  county  court  authority  to  turn 
over  to  the  board  of  the  newly  organized  district  all  tools 
and  machinery  used  for  working  roads  belonging  to  the  dis- 
trict formerly  existing  within  the  territory  embraced  in 
such  special  district.  From  reading  Artice  9 there 
does  not  appear  any  legislative  enactment  which  gives  a 
road  district  organized  under  this  article  any  power  to 
enter  into  the  t ■ pe  of  contract  which  is  outlined  in  your 
request,  that  is,  one  whioh  will  obligate  the  district  to 
pay  over  a period  of  years  and  one  whioh  in  the  aggregate 
amount  calls  for  the  purchasing  of  an  article  in  excess  of 
the  anticipated  revenue  for  the  year  in  which  it  is  pur- 
chased. 


In  the  case  of  Hawkins  v.  Cox,  66  S.-W.  (2d) 

559,  1.  c.  543,  the  court  had  before  it  what  appear  s to  us 
to  be  an  Identical  situation  with  the  one  outlined  in  your 
request,  except  that  the  district  involved  in  that  case  was 
organized  under  Article  10,  Chapter  42,  R.  S,  Mo.,  1929, 
but  we  think  the  ruling  in  that  case  is  applicable  to  the 
statement  of  facts  stated  in  your  letter.  It  will  be  noted 
in  the  Hawkins  case  that  this  was  a case  where  in  the  road 
district  purchased  from  the  Veber  Implement  Company  a five- 
ton  cleatrac  caterpillar  tractor  at  the/ contract  price  of 
§>2500. 00,  and  paid  down  the  sum  of  #500.00,  together  with 
#93.00  for  freight,  and  were  to  pay  the  sum  of  #500.00  and 
interest  on  the  balance  at  the  rate  of  6 per  year  until  the 
sum  of  #2000.00  had  been  fully  paid.  This  suit  was  based 
upon  an  injunction  brought  by  a taxpayer  to  prohibit  the 
three  road  commissioner's  and  the  county  treasurer  ex-officio 
treasurer  of  the  special  road  district  from  paying  these 
warrants,  and  the  court  in  this  oase  in  deolaring  the  con- 
tract void  and  non-enforoeable  and  the  warrant s issued  in 
payment  thereof,  had  this  to  say; 

'•The  question  presented  here  is 
whether  the  road  district  in  question  ex- 
ceeded its  powers  in  this  respect,  under 
its  then  financial  condition,  in  making 
the  contract  of  purchase  just  referred  to, 
and,  if  so,  to  what  extent.  V/e  think  the 
first  question  must  be  answered  in  the 
affirmative.  Municipal  corporations,  such 
as  are  special  road  districts,  are  by  our 
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Constitution  placed  on  what  has  been 
termed  a cash  basis.  This  has  been 
accomplished  by  the  provisions  of  sec- 
tion 12,  article  10,  of  the  Constitu- 
tion, which  provides  that  'no  county, 
city,  town,  township,  school  district 
or  other  political  corporation  or  sub- 
division of  the  State  shall  be  allowed 
to  become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  pro- 
vided for  each  year,  without  the  consent 
of  two-thirds  of  the  voters  thereof 
voting  on  riuch  proposition,  at  an  elec- 
tion to  be  held  for  that  purpose,'  The 
plain  meaning  of  this  constitutional 
provision  is  that  any  such  municipal 
corporation  may  spend  or  contract  to 
spend  (become  indebted)  'in  any  (calen- 
dar) year  the  income  and  revenue  pro- 
vided for  such  year,'  but  beyond  that 
it  cannot  go  in  creating  a debt  for  any 
purpose  or  in  any  manner,  exdept  by  consent 
of  two- thirds  of  the  voters,  *hls  was  so 
held  in  Book  v,  Earl,  87  Mo,  246,  where 
this  court  said:  'The  contracting  of  a 
debt  in  the  future,  by  the  county  in  any 
manner  or  for  any  purpose,  in  my  one  year 
exceeding  the'  revenue  which  the  tax  au- 
thorized to  be  imposed  would  bring  into 
the  treasury  for  county  purposes  for 
such  year,  unless  expressly  authorized  to 
do  so  by  the  assent  of  two- thirds  of  the 
voters 'Is  prohibited.  # e The  evident 
purpose  of  the  framers  of  the  constitution 
and  the  people  who  adopted  it  was  to  abolish, 
in  the  administration  of  county  and  munici- 
pal government,  the  credit  system  and 
establish  the  cash  system  by  limiting  the 
amount  of  tax  which  might  be  imposed  by  a 
county  for  county  purposes,  and  limiting  the 
expenditures  in  any  given  year  to  the  amount 
of  revenue  which  such  tax  would  bring  into 
the  treasury  for  that  year.  Section  12, 
supra,  is  clear  and  explicit  on  this  point. 
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Under  tills  section  the  county  court 
might  anticipate  the  revenue  collected, 
and  to  be  collected,  for  any  given  year, 
and  contract  debts  for  ordinary  current 
expenses,  which  would  be  binding  on  the 
county  to  th.  extent  of  the  revenue  pro- 
vided for  that  year,  but  not  in  excess 
of  it,  ♦ 

"This  provision  of  the  Constitution  is 
self -enforcing  and  limits  the  power  of 
this  road  district  'to  become  indebted  in 
any  manner  or  for  any  purpose'  beyond  the 
revenues  provided  for  the  year.  Under  the 
facts  here,  'the  income  end  revenue  pro- 
vided for  the  year’  1928,  in  which  the 
contract  was  attempted  to  be  made,  was 
whatever  would  be  derived  from  the  levy 
of  50  cents  then  made  on  the  100  valua- 
tion of  the  property  in  the  district, 
amounting  to  approximately  §600,  The 
contract  of  pui  chaae  being  made  in  February, 
1928,  the  commissioners  had  a right  to 
contract  with  reference  to  the  funds  then 
on  hand  as  a cash  payment  and  the  antici- 
pated tax  collections  of  that  year  on  the 
rates  levied,  as  such  was  'the  income  and 
revenue  provided  for  that  year,'  but  no 
further.  The  xoad  district  had  no  power 
by  contract  of  purchase  made  in  February, 
1928*  to  anticipate*  appropriate*  ot  tie 
up  the  revenues  of  the  district  for  1929 
or  after  years  not  yet  levied  and  the 
amount  of  which  would  depend  on  levies 
to  be  made,  if  at  all*  in  such  years." 

"The  contract  for  the  purchase  of  and 
payment  for  this  road  machinery  made  in 
February,  1928,  is  void  at  1 ast  to  the 
extent  it  attempted  to  obligate  the  dis- 
trict for  payments  beyond  the  cash  pay- 
ment made  at  the  time  and  the  amount  to 
be  paid  out  of  the  revenues  provided  for 
1928.  hnderson  v.  Ripley  County,  181  Mo* 
46*  65,  80  S.  V7.  £63*" 
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On  the  authority  of  the  case  of  Hawkins  v.  Cox, 
supra,  it  is  our  opinion,  in  answering  your  first  question 
which  reads:  Does  the  county  court  under  such  circumstances 
have  the  authority  to  refuse  to  honor  the  peitition  of  or- 
ganization until  th  district  in  its  present  statuts  has  dis- 
charged its  indebtedness?  that  the  contract  referred  to  in 
your  letter  with  the  Machinery  Company  i3  void  and  non-enforoible 
on  the  part  of  the  Machinery  Company  and  as  far  as  the  re- 
organization of  the  district  is  concerned,  this  purported  in- 
debtedness would  not  affect  the  re-organization  one  way  or 
the  other.  Of  course,  in  this  opinion  we  are  not  passing 
upon  the  mor.l  obligations,  bur  are  interpreting  the  law  as 
we  read  it  in  the  book. 

In  answer  to  your  second  question  which  reads: 

If  the  Court  does  not  have  this  authority,  what  disposition 
should  be  made  of  this  indebtedness  in  order  to  protect  the  land 
owners  of  the  district,  and  the  parties  to  the  purchase  contract 
for  the  machinery?,  it  follows  from  what  we  have  said  .hereto- 
fore in  this  opinion  that  the  indebtedness  is  void  and  non- 
enforcible  if  against  the  road  district,  and  therefore  the  county 
court  could  proceed  in  accordance  with  the  statutes  and  assist 
in  the  perfection  of  a re-organization  and  would  not  legally 
be  bound  to  take  into  consideration  or  give  cognizance  to  in'e 
purported  outstanding  warrants  referred  to  in  your  request. 

Of  course  our  opinion  and  ruling  is  based  upon  the  assumption 
that  when  the  indebtendess  was  incurred  that  the  sum  of  13500 .00 
was  greatly  in  excess  of  the  anticipated  annual  revenue  of 
the  district,  as  your  request  states,  more  than  three  times. 

In  conclusion  we  are  of  the  opinion  that  the  pur- 
ported contract  to  pay  the  sum  of  $5500.00,  or  the  remaining 
balance  thereof,  Is  void  and  non-enf orcible  and  would  not 
affect  the  re-organization  of  the  special  road  district  whioh 
was  organized  under  Article  9,  Chapter  42,  E.  S.  Mo*  1929, 
and  therefore,  the  county  court  should  not  refuse  to  honor 
the  petition  of  re-organization  of  the  district  on  that 
ground. 


In  answer  to  the  second  question,  we  are  of  the 
opinion  that  it  is  not  necessary  to  make  any  disposition 
in  regard  to  the  indebtedness  heretofore  outlined. 

Respectfully  yours, 


APPROVED : B.  RICHARDS  CREECH 

Assistant  ■Attorney-General 


ismsr  rr.  he  ttt 

(Acting)  Attorney  General 
WOJ/rv  BEC/rv 


W.  0.  JACKSON 

Assistant  Attorney  General 


BOARD  OP  FUND  COMMISSIONERS:  Comparison  of  paid  bonds  and 
coupons  does  not  have  to  be  done  personally 
by  Board  of  Fund  Commissioners,  but  may  be 
delegated. 


April  11,  1941 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows: 


"Does  the  Board  of  Fund  Commissioners 
have  authority  to  delegate  to  some 
other  person,  or  persons,  the  duty  of 
comparing  paid  bonds  and  coupons,  ab- 
stract of  bonds  and  coupons  paid,  and 
bank  account  between  the  Board  of  Fund 
Commissioners  and  the  State  Fiscal 
Agent,  required  by  Section  13117, 
Article  V,  Chapter  87  of  the  Revised 
Statutes  of  Missouri  for  1939?" 

'9 


Section  13117,  Article  V,  Chapter  87,  R.  S.  Missouri, 
1939,  provides  as  follows: 


"The  board  of  fund  commissioners  shall 
require  the  bank  selected  as  state’s 
fiscal  agent,  as  hereinbefore  provided, 
to  transmit  to  them,  and  to  the  governor, 
state  auditor  and  state  treasurer, 
within  thirty  days  after  payment  of  any 
installment  of  interest  or  bonds,  an 
exact  copy  of  the  account  between  the 
bank  and  the  fund  commissioners,  with 
an  abstract  of  the  coupons  or  bonds 
taken  up  by  said  bank,  and  to  the  fund 
commissioners  the  coupons  or  bonds; 
whl ch  abstract  and  coupons  or  bonds 
shall  be  carefully  compared  by  the  fund 
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commissioners,  and  if  found  to  he  correct, 
they  shall  certify  to  the  fiscal  agent 
the  correctness  of  the  abstract,  and 
thereupon  direct  the  state  auditor  and 
state  treasurer  to  credit  said  fiscal 
agent  with  the  amount  of  bonds  or  coupons 
paid,  as  shown  by  said  abstract,  and  turn 
the  coupons  or  bonds  over  to  the  state 
auditor.”  (Underscoring  ours) 


The  word  "compare”  is  defined  as  follows  in  Webster's 
New  International  Dictionary,  Second  Editions 


"To  examine  the  character  or  qualities 
of,  two  or  more  persons  or  things,  for 
the  purpose  of  discovering  their  simi- 
larity or  differences;  to  bring  Into 
comparison." 


Wlhlle  no  cases  have  been  found  directly  on  the  matter 
of  comparison.  It  would  seem  that  a comparison  of  this 
nature  would  be  a ministerial  duty. 

In  the  case  of  State  ex  rel.  v.  Hudson,  226  Mo*  239, 
1.  c.  265,  a ministerial  duty  is  defined  as  follows: 


"In  State  of  Miss.  v.  Andrew  Johnson, 

President  of  the  United  States,  4 Wall. 

1.  c.  498,  a ministerial  duty  enforce- 
' able  by  a court  through  a writ  of  man- 
damus was  thus  defined:  'A  ministerial 
duty,  the  performance  of  which  may,  in 
proper  cases,  be  required  of  the  head 
of  a department,  by  judicial  process, 
is  one  in  respect  to  which  nothing  is 
left  to  discretion.  It  is  a simple, 
definite  duty,  arising  under  conditions 
admitted,  or  proved  to  exist,  and  im- 
posed by  law,'" 

And  in  the  case  of  State  ex  rel.  v,  Meier,  143  Mo. 

439,  at  1,  c.  447,  the  Court  quoted  and  adopted  the  following 
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definition  of  a ministerial  act. 


" x x »A  ministerial  act  is  one  which 
a public  officer  is  required  to  perform 
upon  a given  .state  of  facts  in  a pre- 
scribed manner  in  obedience  to  the  man- 
date of  legal  authority,  and  without 
regard  to  his  own  judgment  or  opinion 
concerning  the  propriety  or  impropriety 
of  the  act  to  be  performed,’  Merrill 
on  Mandamus,  sec,  30 j Marcum  v.  Com’rs, , 
42  IV,  Va,  263,  and  cases  cited,” 


In  the  reeent  case  of  State  ex  rel,  Donnell  v,  Osburn, 
147  S,  b , (2d)  1065,  it  was  ruled  by  the  Supreme  Court  that 
the  adding  of  figures  was  purely  ministerial.  And  the 
comparison  of  a bank  account  and  paid  bonds  and  coupons 
would  be  an  act  of  a similar  nature,  purely  ministerial 
and  requiring  the  exercise  of  no  discretion. 

It  is  a well  settled  general  rule  that  the  discharge 
of  a duty  involving  the  exercise  of  discretion  cannot  be 
delegated  and  no  authority  is  cited  on  the  proposition. 

And  It  Is  equally  as  well  settled  that  the  performance 
of  purely  ministerial  functions  can  be  delegated  to  others 
to  be  performed.  This  was  a principle  of  the  common  law, 
and  has  been  followed  lii  the  decisions  in  this  and  other 
states . 

In  the  early  case  of  Hunter  v.  Hemphill,  6 Mo*  106, 
the  Court,-  at  1.  c.  21,  said: 


” -if-  «-  Before  that  question  could  be 
determined,  it  would  be  necessary  to 
look  into  the  nature  of  the  act  which 
was  to  be  performed,  if  £ mere  clerical 
act,  it  might  have  been  performed  by 
deputy ; If  a judicial  act,  snd  the  regis- 
ter does,  for  some  purposes,  and  in  some 
matters,  act  as  a judicial  officer  (as 
in  granting  pre-emptions)  the  act  could 
not  have  been  performed  by  deputy.  * * * ” 
(Underscoring  ours) 


Hon.  Forrest  Smith 


4 


April  11,  1941 


And  in  the  case  of  Small  v.  Field,  102  Mo.  104,  in 
passing  upon  the  right  of  a clerk  of  a court  to  appoint 
a deputy  where  no  statutory  authority  was  found,  the 
following  quotation  is  found  at  1.  c.  119: 


"The  office  of  clerk  of  a court  seems  to 
be  one  which,  from  its  nature  and  constitu- 
tion, implies  a power  or  right  to  execute 
it  by  deputy.  Whenever  nothing  is  required 
but  super intendency  in  office  a ministerial 
officer  may  make  a deputy*  7 Bac.  Abr.  316, 
317,  --  Tit.  Offices  and  Officers.  And  the 
rule  is  general  that  a deputy  may  do  every 
act  which  his  principal  might  do.  Com.  Dig. 
Officers,  D.  3j  Confiscation  Cases,  20  Wall. 
92." 


And  in  Volume  46  of  Corpus  Juris  at  pages  1033  and  1063, 
it  is  stated  that  the  performance  of  ministerial  duties  may 
be  delegated  to  others. 

In  the  ease  of  Blades  v.  Hawkins,  240  Mo.  187,  the 
Supreme  Court  upheld  the  right  of  a Cdunty  Court  to  employ 
accountants  to  audit  the  accounts  of  county  officers  where 
no  statutory  authority  was  conferred,  holding  that  the  power 
was  implied  as  the  County  Court  was  the  general  fiscal  agent 
of  a county  holding  supervisory  powers  over  the  collection 
and  preservation  of  its  powers. 

The  Board  of  Fund  Commissioners  has  supervisory  control 
over  the  treasury  department  of  the  state;  it  is  composed  of 
members  who  have  a great  many  other  duties  to  perform,  and 
while  upon  some  occasions  this  task  of  comparison  might  take 
very  little  time,  upon  others  it  might  require  a great  deal 
of  time  and  the  members  of  the  Board  not  be  able  to  perform 
the  duty  personally  because  of  their  other  duties. 

In  the  case  of  State  ex  rel.  v.  Reyburn,  158  M.  A.  172, 
a case  in  which  mandamus  was  granted  against  a county  clerk 
to  compel  him  to  permit  the  examination  of  the  books  and 
papers  in  his  office  by  an  accountant  employed  by  one  member 
of  the  County  Court,  the  St.  Louis  Court  of  Appeals  said, 
at  1.  c,  176-177: 


/ 
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“The  matter  of  inspecting  the  books  and 
papers  of  the  clerk's  office  is  purely 
ministerial  and  in  no  respect  judicial 
in  its  character.  It  is  therefore  entirely 
clear  that  the  law  does  not  devolve  it  as 
a personal  duty  upon  a judge  of  the  county 
court  which  he  may  not  delegate  to  another 
who  is  competent  to  perform  such  a task, 
especially  when  it  appears  the  judge  him- 
self is  from  any  cause  unable  or  incapaci- 
tated to  effectually  discharge  it.  But 
that  matter  is  unimportant,  for  the  Judge 
might  cause  the  investigation  to  be  made 
by  expert  accountants  or  others  of  his 
choosing  though  he  were  entirely  competent 
himself,  The  principle  announced  in  State 
ex  rel.  Johnson  v.  Transit  Co.,  124  Mo. 

App.  Ill,  100  S.  W.  1126,  is  equally 
relevant  here.” 


Again,  in  the  case  of  Menefee  v.  Taubman,  169  M.  A. 

318,  the  Kansas  City  Court  of  Appeals  upheld  the  act  of  a 
City  engineer  delegating  to  an  assistant  the  duty  of  prepar- 
ing plans  and  specifications  of  a public  improvement  and 
the  following  is  taken  from  this  case  at  1,  c,  325: 


"Finally  defendants  contend  that  the 
estimate,  plans  and  specifications  were 
not  prepared  by  Duncan,  the  engineer, 
but  by  an  assistant  employed  specially 
by  him  or  by  the  city.  The  rule  we 
'applied  In  Paving  Co.  v.  O'Brien,  128  Mo, 
App,  267,  is  invoked.  We  held  that  a 
city  engineer  had  no  authority  to  dele- 
gate such  work  to  a private  person  but 
must  bestow  upon  it  his  own  care  and 
skill,  but  we  did  not  hold  that  he  could 
not  avail  himself  of  the  services  and 
skill  of  his  assistants.  On  the  contrary, 
we  expressed  the  opinion  that  'such  work 
might  have  been  performed  legally  by 
assistants  in  his  office  under  his  super- 
vision. * The  evidence  discloses  that 
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Duncan  was  not  well  qualified  to  perform 
the  work  in  question  and.  that  he  relied 
almost  altogether  on  the  skill  and  judg- 
ment of  his  assistant  who  was  expert  in 
such  matters.  But,  further  it  appears 
that  Duncan  gave  to  the  task  the  full 
measure  of  his  skill,  such  as  it  was, 
and  that  to  the  best  of  his  ability,  he 
supervised  the  work  of  his  assistant. 
This  was  all  he  could  do  and  all  the  law 
as  interpreted  in  the  Obrien  case  re- 
quired of  him." 


CONCLUSION 


From  the  nature  of  the  duty,  to  compare  the  bank 
statement,  the  abstract  of  the  coupons  and  bonds  paid, 
and  the  bonds  and  coupons  paid,  placed  upon  the  Board  of 
Fund  Commissioners,  the  composition  of  the  Board  and  the 
numerous  other  duties  of  the  members  of  this  Board,  it  is 
the  conclusion  of  the  writer  that  the  Board  would  have 
authority  to  delegate  to  some  other  person  or  persons  this 
duty  of  making  the  comparison  required  by  Section  13117, 

R.  S,  Mo,  1939, 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


APPROVAL  i 


VANE  C,  THURLO 

(Acting)  Attorney  General 
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CRIMINAL  LAW:  ' ! Prosecution  for  theft  of  tires  of  -ih *6  va.lv  e 
MOTOR  VEHICLES:  of  more  than  Thirty  Dollars  musd  be  brought 

under  the  grand  larceny  section  and  not  under 
the  tampering  section  and  upon  acquittal  the 
state  must  pay  the  costs. 


April  25,  1941 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  tinder  date  of  April  2,  1941,  which 
reads  as  follows: 

"We  are  enclosing  herewith  a letter 
from  Mr.  Jas,  L.  Paul,  Prosecuting 
Attorney  of  McDonald  County,  in  regard 
to  liability  for  costs  in  case  of  State 
vs.  Carl  Mayfield  No.  2482.  We  are 
also  sending  you  the  cost  bill  and 
information  filed  by  the  Prosecuting 
Attorney  in“ this  case. 

"The  cost  bill  in  question  was  return- 
ed by  us  to  the  Circuit  Clerk  with  the 
notation  that  the  State  was  not  liable 
for  costs,  reciting  Sections  4475, 

8404  and  4223  R.  S.  Mo.  1939  as  authority. 

"rj-'he  property  alleged  by  the  information 
to  have  been  bought  and  received  by  the 
• defendant  and  to  have  beaa  previously 
stolen,  was  five  automobile  tires.  This 
department  was  relying  on  the  assumption 
that  the  penalty  for  stealing  property 
of  this  nature  was  not  punishable  solely 
by  imprisonment  in  the  penitentiary  but 
could  also  be  punished  by  jail  sentence 
or  fine,  basing  this  on  the  provisions 
of  Section  8404  R.  S.  Mo.  1939  and  your 
opinion  dated  June  3,  1940,  in  regard 
to  property  of  this  nature.  Also, 

(since  the  defendant  was  acquitted)  we 
held  that  the  costs  we re  payable  by 
the  county  under  the  provisions  of  Sec- 
tion 4223  R.  S.  Mo.  1939, 
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"Yon  will  note  the  exceptions  taken 
by  Mr,  Paul,  Please  advise  us  in 
regard  to  this  mat ter,” 

Section  4456,  R,  S.  Missouri  1939  reads  as  follows! 

”Every  person  who  shall  be  convicted 
of  feloniously  stealing,  taking  and 
carrying  av/ay  any  money,  goods,  rights 
in  action,  or  other  personal  property, 
or  valuable  thing  whatsoever  of  the 
value  of  thirty  dollars  or  more,  or 
any  horse,  mare,  gelding,  colt,  filly, 
ass,  mule,  sheep,  goat,  hog  or  neat 
cattle,  belonging  to  another,  shall 
be  deemed  guilty  of  grand  larceny; 
and  dogs  shall  for  $11  purposes  of 
this  chapter  be  considered  personal 
property,” 

Section  4457,  R,  S,  Missouri  1939  reads  as  follows! 

” Per sons  convicted  of  grand  larceny 
shall  be  punished  in  the  following 
cases  as  follows!  First,  for  steal- 
ing an  automobile  or  other  motor 
vehicle,  by  imprisonment  in  the 
pentientiary *not  exceeding  ten  years; 
second,  for  stealing  a horse,  mare, 
gelding,  colt,  filly,  mule  or  ass, 
by  imprisonment  in  the  penitentiary 
. not  exceeding  seven  years;  third,  in 
all  other  cases  of  grand  larceny,  by 
like  imprisonment  in  the  penitentiary 
not  exceeding  five  years,” 

Section  4475,  R,  S,  Missouri  1939  reads  as  follows! 

” Every  person  v/ho  shall  buy,  or  in 
any  way  receive,  any  goods,  money, 
right  in  action,  personal  property, 
or  any  valuable  security  or  effects 
whatsoever,  that  shall  have  been 
embezzled,  converted,  taken  or 
secreted  contrary  to  the  provisions 
of  the  last  four  sections,  or  that 
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shall  have  been  stolen  from  another, 
knowing  the  same  to  have  been  so  em- 
bezzled^  taken  or  secreted,  op  stolen, 
shall,  upon  eonviction,  be  punished 
in  the  same  manner  aid  to  the  same 
extent  as  for  the  stealing  of  money, 
property  or  other  thing  so  bought  or 
received.” 

Section  8404,  par.  (a),  R*  S.  Missouri  1939,  reads 
as  follows: 


’’Any  person  Y/ho  shall  be  convicted 
of  feloniously  stealing,  taking  or 
carrying  away  any  motor  vehicle,  or 
any  part,  tire  or  equipment  of  a 
motor  vehicle  of  a value  of  $30,00 
or  more,  or  any  person  who  shall 
be  convicted  of  attempting  to  felonious- 
ly steal,  take  or  carry  away  any  such 
motor  vehicle,  part,  tire  or  equipment, 
shall  be  guilty  of  a felony  &nd  shall 
be  punished  by  imprisonment  in  the 
penitentiary  for  a term  not  exceeding 
tv/enty-five  years  or  by  confinement 
in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  one 
thousand  dollars  ($1,000)  or  by  both 
such  fine  and  imprisonment.” 

Under  this  paragraph  it  will  be  noticed  that  the  penalty 
set  out  is  a fine  and  a maximum  of  twenty-five  years  in 
the  pentientiary.  It  will  also  be  noticed  that  this  penalty 
is  included  not  only  for  the  stealing,  taking  or  carrying 
away  of  a motor  vehicle,  but  also  for  the  stealing,  talcing 
or  carrying  away  of  any  part,  tire  or  equipment  of  a motor 
vehicle  of  the  value  of  thirty  dollars  or  more. 

The  two  penalties  have  been  construed  in  the  case 
of  State  v.  Mangiaracina,  125  S*  W*  (2d)  58,  pars.  1-4, 
where  the  court  said: 

’’However,  appellants  are  insisting  that 
in  the  circumstances  here  involved  they 
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may  not  be  charged  in  the  same  count 
with  the  larceny  of  the  automobile  and 
the  larceny  of  the  fur  coats,  although 
both  were  consummated  by  the  same  act. 

Sec.  7786  is  a later  enactment  than  Secs* 
4064  and  4065 j and  said  See.  7786  deals 
with  the  subject  matter  of  the  larceny 
and  attempted  larceny  of  automobiles, 
whereas  Secs.  4064  and  4065  deal  with 
the  common  subject  matter  of  grand 
larceny.  We  adopt  a quotation  from 
State  v.  Harris,  337  Mo.  1052,  1058, 

87  S,  w,  2d  1026,  1029  (6),  citing 
additional  authority,  as  applicable 
to  the  general  effect  of  Sec,  7786 
upon  said  Secs.  4064  and  4065 j * "Where 
there  is  one  statute  dealing  with  a sub- 
ject in  general  and  comprehensive  terms 
and  another  dealing  with  a part  of  the 
same  subject  in  a more  minute  and  definite 
way,  the  two  should  be  read  together 
and  harmonized,  if  possible, “with  a 
view  to  giving  effect  to  a consistent 
legislative  policy?  but  to  the  extent  of 
any  necessary  repugnancy  between  them 
the  special  will  prevail  over  the 
general  statute.  Where  the  special 
statute  is  later,  it  will  b e regarded 
as  an  exception  to,  or  qualification 
of.,:  the  prior  general  one  «■  1 

Our  General  Assembly  in  the  enactment 
of  Sec.  7786  expressly  provided  that 
♦all  laws  or  parts  of  laws  contrary 
to,  inconsistent  or  in  conflict  with 
any  of  the  provisions  of  this  act 
are  hereby  repealed  * » Laws  1st 

Ex.  Sess.  1921,  p»  106,  Sec.  31.  Thus 
a clear  legislative  intent  to  take  the 
larceny  or  attempted  larceny  of  the 
automobile  here  involved  out  from 
under  the  general  provisions  of  Secs. 

4064  and  4065  and  to  treat  such  larceny 
as  an  offense  separate  and  apart  from 
the  offense  denounced  and  punishable 
under  the  comprehensive  terras  of  Secs, 

4064  and  4065  is  manifested.  It  follows 
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that  the  instant  information,  charg- 
ing in  one  count  the  larceny  of  the 
automobile  and  the  larceny  of  the 
fur  coats,  charges  offenses  denounced 
by  separate  provisions  of  our  statutes, 
calling  for  separate  and  distinct 
punishments,  with  Sec.  7786  permitting 
of  a lighter  punishment  than  that  pre- 
scribed by  Sec.  4065. n 


It  will  be  noticed  under  Section  8404,  supra,  that 
it  specifically  states  "any  part,  tire  or  equipment  of  a 
motor  vehicle." 


CONCLUSION . 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  when  the  parts,  tires  or  equipment 
that  are  a part  of  a motor  vehicle  are  stolen  the  prosecution 
must  be  based  upon  Section  8404,  supra,  but  when  the  parts, 
tires  or  equipment  are  separate  and  apart  from  the  car,  and 
are  stolen  the  prosecution  must  be  based  upon  Section  4456, 
supra*  It  is  further  the  opinion  of  this  department  that 
when  a prosecution  based  upon  Section  8404,  supra,  is  dis- 
missed by  the  State,  or  'the  defendant  is  acquitted,  the 
county  must  pay  the  costs,  but  when  the  prosecution  is 
based  upon  Section  4456,  supra,  and  the  State  dismisses 
the  charge  or  the  defendant  is  acquitted,  the  State  must 
pay  the  costs.  The  reason  for  the  above  distinction  is 
that  the  State  is  not  liable  on  the  dismissal  or  the  acquittal 
of  a defendant  charged  tinder  a graduated  felony.  In  cases 
where  the  punishment  is  solely  imprisonment  in  the  penitenti- 
ary, as  under  Section  4456  the  dismissal  by  the  State  or  the 
acquittal  by  a jury  results  in  the  State  paying  the  costs.  If 
the  tires  are  separate  and  not  a part  of  the  motor  vehicle, 
as  described  in  the  letter  received  by  you  from  James  L.  Paul, 
Prosecuting  Attorney  of  McDonald  County,  the  information 
should  be  brought  tinder  Section  4456,  supra,  which  provides 
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for  a punishment  of  imprisonment  solely  in  the  penitentiary. 
Under  Section  4475,  supra,  an  information  charging  receiving 
stolen  property,  upon  a conviction  results  in  the  same 
punishment  as  of  larceny  under  Section  4456. 

Since  the  information  was  brought  under  Section  4475, 
supra,  and  the  punishment  is  the  same  as  under  Section  4456, 
supra,  a dismissal  by  the  State  renders  the  State  liable  for 
the  costs  under  Section  4225,  R.  S.  Mo*  1939. 

It  is  further  the  opinion  of  this  department  that  the 
punishment  for  receiving  s tolen  property,  consisting  of 
automobile  tires  not  a part  of  a motor  vehicle,  if  over 
Thirty  Dollars,  is  imprisonment  solely  in  the  penitentiary 
and  should  not  be  charged  under  Section  8404,  supra.  It  was 
our  intention  and  still  our  contention,  that  under  the 
opinion  rendered  your  department  on  June  5rd,  1940,  we  then 
held  and  are  still  holding,  that  by  the  acquittal  or  dismissal 
of  a case  charging  larceny  of  an  automobile,  tires  or  parts  of 
an  automobile,  which  are  not  separate  and  apart  from  an  auto- 
mobile, the  costs  must  be  paid  by  the  county  and  not  the  State. 
It  is  further  the  opinion  of  this  department  that  prosecuting 
attorneys  filing  informations  charging  the  theft  of  automobile 
tires  or  parts  and  equipment  of  an  automobile  should  specific- 
ally state  whether  the  parts,  tires  or  equipment  are  separate 
from  an  automobile  or  should  state  In  the  information  that  the 
parts,  tires  or  equipment  were  taken  from  an  automobile.  In 
that  way  it  would  show  specifically  under  which  section  the 
State  is  prosecuting  and  would  be  a great  help  to  the  Criminal 
Cost  Clerk  of  the  State  of  Missouri  and  the  Clerk  of  the 
Circuit  Court  in  the  county  where  the  costs  should  be  paid. 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney-General 

APPROVED; 


VANE  C . THURLO 
(Acting)  Attorney-General 
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CRIMINAL  COSTS';  Reporter's  fee  of  Three  Dollars  should 

ON  CHANGE  OF  VENUE:  be  paid  In  the  county  where  the  information 

or  indictment  is  filed. 


Answering  your  request  for  an  opinion  dated  April 
2,  1941,  in  reference  to  four  questions  concerning  criminal 
costs,  we  submit  the  following* 

Your  first  question  reads  as  follows: 

"1.  In  auditing  cost  fee  bills  pay- 
able by  the  State,  our  criminal  cost 
department  deducts  the  stenographer 
fee  if  one  is  charged  where  a bill 
shows  that  a plea  of  guilty  was 
entered.  This  deduction  is  made 
upon  the  assumption  that  the  case 
is  not  contested.  Are  we  correct 
in  making  this  deduction?** 

Section  15346,  R.  S.  Missouri  1939,  partially  reads 
as  follows: 

"In  every  contested  case,  * * 

• in  any  circuit  court  or  division 
' thereof,  when  an  official  court 
reporter  is  appointed,  the  clerk 
of  said  court  shall  tax  up  the  sum 
of  three  dollars,  to  be  collected 
as  other  coats,  and  paid  by  said 
clerk  into  the  county  or  city 
treasury,  toward  reimbursing  the 
county  or  city  for  the  compensation 
allowed  such  court  reporter  as  herein- 
before provided. " 

It  will  be  noticed  in  the  abo\re  section  that  it 
specifically  states  a contested  case.  According  to  13 
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Corpus  Juris,  page  110,  the  word  ” contest”  as  a verb  is 
defined  as  follows: 

”To  make  a subject  of  dispute,  con- 
tention, or  litigation;  to  call  in 
question;  to  challenge;  to  controvert; 
to  oppose;  to  strive  to  win  or  to  hold; 
to  dispute;  to  defend,  as  a suit  or 
other  judicial  proceeding;  to  dispute 
or  resist,  as  a claim,  by  course  of 
law;  to  litigate;  to  dispute  the 
declared  result  of  an  election,” 

Under  the  above  definition  where  the  fee  bill 
rendered  to  your  office  shows  that  a plea  of  guilty  was 
entered  it  is  not  a contested  case  as  set  out  under  Sec- 
tion 13346,  supra,  and  is  a default  case  and,  therefore, 
it  is  proper  for  your  office  to  deduct  the  stenographers 
fee,  if  one  i3  charged,  vjhere  the  bill  specifically  shows 
that  a plea  of  guilty  was  entered. 

Your  second,  question  reads  as  follows: 

”2,  In  some  cases  bills  are  presented 
to  us  to  be  audited,  where  a jury  trial 
has  been  held  and  on  account  of  a mis- 
trial the  cause  is  then  set  over  to 
another  term  of  court.  In  other  words, 
two  or  more  trials  are  had  in  the  same 
case.  Does  this  statute  contemplate 
a charge  for  stenographer  fee  for  each 
'trial  or  should  only  one  fee  to  taxed 
and  allowed?” 

Under  Section  13346,  supra,  in  plain  and  unambiguous 
language  it  specifically  states  ”in  every  contested  case,” 
It  does  not  say  a trial.  In  the  case  of  a mistrial  the 
case  Is  still  pending  and  is  the  same  case  and  only  one 
cost  of  Three  Dollars  should  be  taxed  up  even  If  the  case 
is  tried  more  than  one  time. 

In  the  case  of  Mechanics  & Traders’  Bank  v,  Glaser 
Bros,,  40  Mo,  App.  371,  the  court,  in  passing  on  the  allow- 
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ance  of  the  costs  of  Three  Dollars  to  be  taxed,  said? 

’’The  question  for  decision  upon  this 
record  is,  whether  the  fee  of1 three 
dollars  allowed  by  section  4 of  the 
act  of  March  31,  1887  (Laws  of  1887, 
page  146),  can  be  taxed,  in  a proceed- 
ing by  garnishment,  as  though  it  were 
a separate  suit.  The  circuit  court 
held  that  it  could  be  so  taxed,  and 
the  plaintiff  has  appealed  from  the 
decision.  We  are  of  opinion  that  it 
cannot  be  so  taxed.  Section  3 of 
the  act  provides  for  the  payment  of 
a salary  to  the  court  stenographers 
therein  provided  for,  and  also  allows 
them  compensation  for  writing  long- 
hand  transcripts  of  their  notes. 

Section  4 is  as  follows:  ’In  every 
case  (except  in  suits  by  the  state 
for  the  collection  of  delinquent 
taxes),  now  or  hereafter  pending  in 
any  circuit  court  or  division  thereof, 
where  an  official  stenographer  is  ap- 
pointed, the  clerk  of  said  court  shall 
tax  up  the  sum  of  three  dollars,  to  be 
collected  as  other  costs,  and  thereupon 
to  be  paid  by  said  clerk  to  the  city 
treasurer  to  apply  to  the  payment  of 
salary  of  such  stenographers  as  above.*  . 
This  court  is  of  opinion  that  a pro- 
•ceedlng  by  garnishment  in  an  attach- 
ment suit  Is  not  a ’case*  within  the 
meaning  of  the  above  statute,  That 
It  is  a mere  auxiliary  proceeding, 
depending  on  the  principal  proceeding 
In  which  it  Is  Instituted,  is  abundantly 
shown  by  the  statute  creating  and  de- 
fining it.  R.  S.  1879,  sec.  2531. 

It  is  not  a suit  or  separable  contro- 
versy within  the  meaning  of  the  acts 
of  congress  allowing  causes  to  be 
removed  from  the  state  courts  to  the 
federal  courts.  Weeks  v.  Billings, 

55  N.  H*  371}  Pratt  v.  Albright,  9 Fed. 
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Rep,  634 j Buford  v.  Strother,  10  Fed, 

Rep,  406 j Poole  v,  Thatcherdef t,  19 
Fed,  Rep,  49.  The  right  of  costs  is 
entirely  conferred  hy  statute;  It 
is  contrary  to  the  policy  of  the  law 
to  enlarge  such  statutes  by  loose  con- 
struction so  as  to  build  up  construc- 
tive fees,  since,  as  experience  shows, 
the  practice  of  taking  these  fees  has 
a tendency  to  grow  Insensibly,  even 
where  the  courts  construe  the  statutes 
granting  them  strictly.” 

Under  the  holding  in  the  above  case  it  specifically 
sets  out  that  other  proceedings  outside  of  the  “case”  was 
not  a separate  case  but  was  merely  auxiliary  proceeding 
depending  upon  the  principal  proceeding  in  viiich  It  is 
Instituted.  It  further  held  that  a garnishment  proceed- 
ing in  an  attachment  suit  was  an  auxiliary  proceeding  and 
was  not  a suit  or  separable  controversy  within  the  meaning 
of  the  statutes,  acts  of  congress  and  proceedings  for  the 
removal  from  the  state  courts  to  the  federal  courts. 

As  set  out  in  the  second  point  of  your  request  in 
case  of  a mistrial  and  the  retrial  of  the  same  case,  there 
was  only  one  case  and  the  second  trial  of  the  case  was  merely 
an  auxiliary  proceeding  and  a continuation  of  the  filing  of 
the  first  case. 

Your  third  question  reads  as  follows: 

”3.  Where  a case  Is  started  In  one 
county,  and  one  or  more  trials  are 
had  and  the  cause  Is  then  taken  on  a 
change  of  venue  to  another  county 
where  the  case  is  finally  concluded 
by  trial,  should  more  than  one  $3,00 
stenographer  fee  be  taxed  and  which 
county  is  entitled  to  same?” 

Under  Section  13346,  supra.  It  specifically  states, 

”In  every  contested  case  * :.*•  x the  clerk  of  said  court  shall 
tax  up  the  sum  of  three  dollars,  *■  * ” There  Is  no  question 
but  that  the  clerk  referred  to  means  the  clerk  of  the  court 
where  the  ease  Is  originally  filed  for  the  reason  that  this 
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cost  Is  a tax  to  be  assessed  by  the  clerk  as  a ministerial 
act  and  not  by  the  court  as  a Judicial  act  such  as  retax- 
ing of  costs. 

In  the  case  of  Artophone  Corporation  v.  Coale,  133 
S,  W,  (2d)  343,  pars.  2-4,  the  court  said: 

-:fr  * it  Of  course  ’The  primary  rule 
of  construction  of  statutes  is  to 
ascertain  the  lawmakers’  Intent,  from 
the  words  used  if  possible;  and  to  put 
upon  the  language  of  the  Legislature, 
honestly  and  faithfully,  its  plain 
and  rational  meaning  and  to  promote 
its  object  and  "the  manifest  purpose 
of  the  statute,  considered  historically,” 
is  properly  given  consideration, ' Cum- 
mins v.  Kansas  City  Public  Service  Co., 

334  Mo.  672,  684,  66  S.  W.  2d  920,  925 
(7-10),  * * it  # it  ” 

The  holding  In  the  above  case  was  to  the  effect 
that  to  construe  a statute  it  is  necessary  to  ascertain 
the  lawmakers*  intent  and  the  purpose  of  the  passing  of 
the  act. 

\ 

In  Section  13346,  supra.  It  specifically  states 
that  the  Three  Dollars  .was  to  be  collected  as  other  costs 
and  be  paid  by  the  said  clerk  Into  the  county  or  city 
treasury  for  the  purpose  of  reimbursing  the  county  or  city 
for  the  compensation  allowed  the  court  reporter  as  set  out 
In  Sections  13341,  13342  and  13343,  R*  S.  Missouri  1939. 
tinder  Section  15341,  R»  S,  Missouri  1939,  it  provides'  for 
the  payment  of  certain  amounts  out  of  the  county  treasury 
the  salary  of  the  court  reporter  in  certain  amounts  payable 
in  equal  monthly  Installments  according  to  the  population 
of  the  county.  The  courts  have  construed  the  word  "county” 
■under  this  section  to  mean  also  "circuit.”  State  ex  rel* 
v*  Walker,  302  Mo,  116,  257  S,  W.  470.  Also,  under  Section 
13341,  R*  S,  Missouri  1939,  it  provided  that  wh  r e a 
Judicial  circuit  is  composed  of  more  than  one  county*  such 
salary  shall  be  divided  among  the  counties  and  be  paid  by 
them  proportional  as  the  population  of  such  counties  bear 
to  the  entire  population  of  the  circuit. 

In  view  of  the  fact  that  the  Three  Dollars  taxed  up 
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toy  the  clerk  as  costs  for  the  purpose  of  reimbursing  the 
county  or  city  for  the  compensation  allowed  such  court 
reporter  by  the  county  or  city,  then  it  seemed  to  he  the 
intention  of  the  Legislature  and  the  purpose  of  the  Legis- 
lature that  the  Three  Dollars  taxed  up  costs  should  be 
paid  to  the  county  where  the  contested  case  is  first  filed 

The  courts  of  this  state  have  distinguished  as  to 
the  payment  of  costs  which  are  definite  and  fixed  by  law 
and  costs  which  require  judicial  action  in  determining  the 
amount*  In  the  case  of  In  Re  Thomasson,  119  S.  W.  (2d) 
433,  pars.  5,  6,  the  court  said* 

"In  the  matter  of  taxing  costs,  there 
is  a distinction  between  the  costs 
which  are  definite  and  fixed  by  law, 
and  costs  which  require  judicial 
action  in  determining  the  amount. 

State  ex  rel,  O'Brlant  v.  Keokuk  & 

W.  R.  Co.,  176  Mo.  443,  76  S,  W. 

636.  Costa  which  are  definite  and 
fixed  by  law  are  required  by  .^statute 
to  be  taxed  In  the  first  Instance 
by  the  clerk  of  the  court,  a purely 
ministerial  duty,  and  the  retaxing 
of  such  costs  may  be  had  at  any  term 
of  the  court,  the  court  in  such 
Instances  Its'elf  exercising  purely 
ministerial  duties  In  correcting 
the  errors.  If  any,  made  by  the 
clerk  in  taxing  the  costs.  This 
•is  not  the  case  however  In  regard 
to  the  taxation  of  costs  which 
require  judicial  Investigation  and 
determination,  for  there  the  court 
alone  can  order  the  costs  taxed  and 
retaxed,  which  *must  be  done  upon 
judicial  Investigation  and  determination, 
and  must  be  done  during  the  term  of  the 
court  at  which  the  final  judgment  in 
the  cause  is  rendered,  for  it  Is  ele- 
mentary that  with  the  lapse  of  the 
term  at  which  the  final  judgment  is 
rendered  the  jurisdiction  of  the  court 
over  the  cause  ceases.*  Burton  v. 
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Chlcago  5c  A.  R.  Co,,  275  Mo.  185, 

204  S,  W.  501,  504." 

It  will  he  noticed  In  the  above  holding  that  the 
court  specifically  said  that  costs  which  are  definite 
and  fixed  by  law  are  required  by  statute  to  be  taxes  in 
the  first  instance  by  the  clerk  of  the  court  and  said 
that  It  was  a purely  ministerial  duty.  The  courte  have 
even  held  that  where  It  Is  the  duty  of  the  clerk  to  tax 
fees,  such  as  stenographer’s  fees  allowed  and  required 
by  law  to  be  taxed  and  which  he  fails  to  do,  he  is  liable 
on  his  official  bond.  In  the  case  of  State  ex  rel. 
Christian  County  v.  Gideon,  158  Mo,  327,  1,  c.  341,  the 
court  said: 

-is-  a * Under  the  statute  It 
was  the  duty  of  the  clerk  to  tax 
these  fees,  ’to  be  collected  as 
other  costs,  and  thereupon  to  be  paid 
by  said  clerk  to  the  county  treasurer,’ 

(R,  3,  1839,  secs.  8249  and  8250,) 

If  he  failed  to  tax  them  they  could 
not  be  collected  and  paid  to  *the 
county  tr easurer,  and  if  by  reason 
of  such  failure  the  county  lost  fees 
which  could  have  been  collected,  if 
they  had  been  taxed,  the  county  was 
damaged  by  th,e  failure  of  the  clerk 
to  discharge  his  duty  In  this  particular, 
and  has  a right  of  action  on  his  bond 
for  such  damages,  * * * # •»  ■»  ” 

Your  fourth  question  reads  as  follows: 

”4.  where  a ease  originates  in  one 
county  and  a trial  which  results  in 
a mistrial  is  had  and  the  cause  is 
then  taken  on  a change  of  venue  to 
another  county  where  the  case  Is 
disposed  of  either  by  a plea  of  guilty 
by  the  defendant  or  dismissed  by  the 
State  without  a trial  being  had  In  the 
county  to  which  the  case  venued,  should 
one  or  more  |3.Q0  stenographer  fees  be 
taxed  and  which  county  should  recieve 
the  benefit  of  same?” 
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In  answer  to  your  fourth  question  we  have  stated 
in  our  answer  to  your  second  question  that  only  one 
stenographer^  fee  of  Three  Dollars  can  be  allowed  and 
that  should  be  at  the  time  of  the  trial  of  the  first 
case  even  if  it  resulted  In  a mistrial.  In  your  fourth 
question  you  ‘Inquire  concerning  a statement  of  fact 
where  a mistrial  is  had  and  the  cause  is  then  taken  on 
change  of  venue  to  another  county.  Section  4241,  R.  S. 
Missouri  1959,  reads  as  follows* 

”In  any  criminal  cause  in  which  a 
change  of  venue  Is  taken  from  one 
county  to  any  othe  :i  county,  for  any 
of  the  causes  mentioned  in  existing 
laws,  and  whenever  a prisoner  shall, 
for  any  cause,  be  confined  In  the 
jail  of  one  county  for  an  offense 
committed  in  another  county,  and  In 
which  costs  are  liable  to  be  paid 
out  of  a county  treasury,  such  costa 
shall  be  paid  by  the  county  In  which 
the  Indictment  was  originally;  found 
or  the  proceeding^  were  originally 
instituted;  and  Iii  all  oases  where 
fines  are  imposed  upon  conviction 
under  such  indictments  or  prosecu- 
tions, or  penalties  or  forfeitures 
of  penal  bonds  In  criminal  cases, 
are  collected,  by  civil  action  or 
otherwise,  payable  to  the  county, 
such  fines,  penalties  and  forfeitures 
. shall  be  paid  Into  the  treasury  of 
the  county  where  such  indictment  was 
originally  found  or  such  prosecution 
originally  instituted,  for  the  benefit 
of  the  public  school  fund  of  the  county.” 

This  section  specifically  holds  that  the  costs 
liable  to  be  paid  out  of  the  county  treasury  shall  be 
paid  by  the  county  in  which  the  indictment  was  originally 
filed  where  a change  of  venue  is  taken  from  one  county  to 
another  county. 

Section  4242,  R*  S.  Missouri  1939,  provides  that 
the  bill  of  costs  In  any  case  which  has  been  taken  on  a 
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change  of  venue  from  one  county  to  another  shall  be 
presented,  to  the  county  court  in  which  the  indictment 
was  originally  found  or  proceedings  instituted  and  tba  t 
the  cost  bill  should  be  paid  if  the  cause  had  been  tried 
or  otherwise  disposed  of  in  the  first  county* 

In  vi ew  of  the  above  two  sections  commented  upon, 
and  in  view  of  the  fact  that  only  one  Three  Dollar 
stenographer's  fee  can  be  taxed  up,  there  is  no  question 
but  the  county  where  the  case  first  originated  is  entitled 
to  the  Three  Dollars  taxed  up  by  the  clerk, 

| CONCLUSION 

i 

In  answer  to  your  first  question,  we  hold  that  the 
state  should  not  be  compelled  to  pay  the  Three  Dollars 
taxed  up  as  reporters1  fees,  where  the  state  is  liable 
for  the  payment  of  the  costs,  unless  it  is  a contested 
case,  and  under  no  circumstances  should  the  state  pay 
the  Three  Dollars  taxed  up  as  the  reporter's  costs  where 
a plea  of  guilty  was  entered. 

It  Is  further  the  opinion  of  this  department,  in 
answer  to  your  second  question,  that  in  case  of  a mistrial 
and  another  trial  Is  jhad  which  results  In  the  state  being 
liable  for  the  criminal ‘costs,  only  one  cost  of  Three  Dol- 
lars should  be  taxed f up  In  the  case  as  reimbursement  to 
the  county  or  city  fbr  the  compensation  allowed  such 
court  reporter  by  th4  county  or  city* 

It  is  further  | the  opinion  of  this  d epartment,  In 
answer  to  your  third  ; question*  that  v,hen  a case  is  started 
In  one  county  and  on4  or  more  trials  are  had  and  the  cause 
Is  then  taken  on  a orange  of  venue  to  another  county  who1  e 
the  case  is  finally  concluded  by  trial,  the  Three  Dollar 
stenographer's  fee  must  be  taxed  up  In  the  county  of  the 
origin  of  the  case  and  should  be  paid  to  the  county  in 
which  the  Indictment  or  Information  was  originally  filed. 

It  is  further  the  opinion  of  this  department.  In 
answer  to  your  fourth  question,  that  where  a case  origlnat 
In  one  county  and  a trial  results  In  a mistrial,  and  the 
cause  is  then  taken  on  a change  of  venue  to  another  county 
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where  the  case  is  disposed  of,  either  by  plea  of  guilty 
by  the  defendant  or  dismissed  by  the  state  without  a 
trial,  the  Three  Dollar  stenographer's  fee  should  be 
taxed  up  in  the  county  where  the  case  originated  and 
the  eounty  where  it  originated  should  receive  the  Three 
Dollar  stenographer's  fee  when  paid  into  the  dark's  of- 
fice. 


The  above  conclusions,  of  course,  are  based  upon 
the  fact  that  in  the  above  four  questions  the  state  only 
and  not  the  county  is  liable  for  the  payment  of  the  costs 
in  the  criminal  case  in  question. 

Respectfully  submitted 


w.  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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BOND  ISSUES:  Uncertified  assessments  can  not  be  used  in  as- 

certaining value  of  property  within  political 
subdivisions. 


May  8,  1941 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Attention:  John  L,  Graves 


Dear  Mr.  Smiths 


Under  date  of  April  25,  1941,  your  office,  by  John 
L.  Graves,  bond  attorney,  wrote  this  office  asking  for  an 
opinion  on  the  following  question: 


"An  Injunction  proceedings  has  been 
filed  in  the  Circuit  Court  of  Cole 
County,  Missouri,  against  the  State 
Board  of  Equalization  and  the  State 
Tax  Commission  jointly,  which  injunc- 
tion proceedings  questions  the  assess- 
ment of  the  properties  of  the  We stern 
Union  Telegraph  Company,  Postal  Tele- 
graph Company,  Southwestern  Bell  Tele- 
phone Company  and  the  American  Telephone 
and  Telegraph  Company  and  enjoins  the 
State  Board  of  Equal! nation  and  Tax 
Commission  from  certifying  to  the 
various  counties  of  the  State,  a cer- 
tification of  the  assessment. 

"Under  Section  12  Article  10  of  the 
Constitution  of  Missouri,  relating  to 
the  limit  of  municipal  indebtedness,  it 
is  provided  that  the  basis  of  determin- 
ing bonded  indebtedness  shall  be  ex- 
tended on  the  value  of  taxable  property 
to  be  ascertained  by  the  assessment  next 
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before  the  last  assessment  for  State 
and  County  purposes  previous  to  the 
incurring  of  such  indebtedness.  In 
view  of  the  pending  injunction  proceed- 
ings the  simple  legal  question  is 
whether  or  not  the  completed  assess- 
ment as  of  June  1,  1937,  which  became 
a final  assessment  when  the  Board  of 
Equal! nation  adjourned  sine  die  Decem- 
ber 31,  1938,  is  the  controlling  assess- 
ment and  whether  or  not  the  assessment 
as  of  June  1,  1938,  v/hieh  was  a com- 
pleted assessment  on  December  31,  1939. 
It  is  the  assessment  of  June  1,  1939, 
which  is  questioned  by  the  injunctive 
proceedings,” 


and  enclosing  copy  of  a letter  written  by  the  Honorable 
Robert  B.  Fizzell  of  the  law  firm  of  Bower sock,  Fizzell  and 
Rhodes,  to  your  office  pertaining  to  the  same  question. 

The  legal  proposition,  as  we  understand  it  from  the 
letter  of  Mr,  Graves,  upon  which  you  wish  an  opinion  is 
this*  ’Can  the  assessment  for  the  year  1939  be  treated  as 
a completed  assessment  for  the  purpose  of  ascertaining  the 
value  of  property  within  political  subdivisions  of  the  state 
when  considering  the  legality  of  a bond  issue,  during  the 
pendency  of  this  suit,  enjoining  the  State  Tax  Commission  and 
the  State  Board  of  Equalization  from  certifying  to  the  various 
counties  the  result  of  the  assessment  and  equalization  of 
values  of  the  property  of  Telephone  and  Telegraph  Companies 
for  the  year  1939* 1 

In  writing  this  opinion,  for  the  purpose  of  clarity, 
and  the  further  reason  that  it  may  be  read  by  persons  not 
familiar  with  the  constitutional  and  statutory  provisions, 
we  will  set  out  herein  certain  portions  of  the  Constitution 
and  the  Statutes  with  which  your  office  is  thoroughly  familiar. 

The  portion  of  Section  12,  Article  X of  the  Constitution, 
pertinent  to  the  question,  is  as  follows* 
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"No  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose 
to  an  amount  exceeding  in  any  year  the 
Income  and  revenue  provided  for  such 
year,  without  the  consent  of  two-thirds 
of  the  voters  thereof  voting  on  such 
proposition,  at  sin  election  to  be  held 
for  that  purpose;  nor  in  cases  requiring 
such  assent  shall  any  indebtedness  be 
allowed  to  be  incurred  to  an  amount  including 
existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value 
■of  the  taxable  property  therein,  to  be 
ascertained  by  the  assessment  next  before 
the  last  assessment  for  State  and  county 
purposes,  previous  to  the  incurring  of 
such  indebtedness,  except  that  cities 
having  a population  of  seventy-five  thou- 
sand inhabitants  or  more  may,  with  the 
assent  of  two- thirds  of  the  voters  thereof 
voting  on  such  proposition  at  an  election 
to  be  held  for  that  purpose,  incur  an  in- 
debtedness not  exceeding  ten  per  centum 
on  the  value 'of  the  taxable  property  - 
therein,  to  be  ascertained  by  the  assess- 
ment next  before  the  last  assessment  for 
State  and  county  purposes  previous  to  the 
incurring  of  such  indebtedness;  * * « 


The  Words  'last  assessment1  used  in  the  above  quoted 
portion  of  Section  12  of  Article  X of  the  Constitution  have 
been  held  by  our  Supreme  Court  to  mean  'last  completed  assess- 
ment', that  is,  an  assessment  which  has  passed  through  all 
the  state  agencies  which  have  to  do  with  .property  assessments* 
State  ex  rel.  Dexter  v.  Gordon,  251  Mo,  503,  Steinbrenner  v. 
City  of  St,  Joseph,  285  Mo,  318,  State  ex  rel,  Carthage  v, 
Hackman,  287  Mo,  184,  State  ex  rel,  Jamison  v*  St,  L,S,F,  Rail- 
way Co,,  318  Mo,  285,  State  ex  rel.  Lane  v*  St,  L«S,F,  Railway 
Co*,  338  Mo,  852, 
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The  assessment  and  equalization  of  the  value  of 
property  of  the  telephone  and  telegraph  corporations  is 
provided  for  in  Section  11295,  Article  16,  Chapter  74,  Revised 
Statutes  of  Missouri,  1959,  which  section  is  herein  set  out, 
as  follows: 


"All  bridges  over  streams  dividing  this 
state  from  any  other  stated  owned,  con- 
trolled, managed  or  leased  by  any  person, 
corporation,  railroad  company  or  joint 
stock  company,  and  all  bridges  across  or 
over  navigable  streams  within  this  state, 
where  the  charge  is  made  for  crossing  the 
same,  which  are  now  constructed,  which  are 
in  the  course  of  construction,  or  which 
shall  hereafter  be  constructed,  and  all 
property,  real  and  personal,  including 
the  franchises  owned  by  telegraph,  tele- 
phone, electric  power  and  light  companies, 
electric  transmission  lines,  oil  pipe  lines, 
gas  pipe  lines,  gasoline  pipe  lines,  inter- 
state bus  and  truck  lines,  and  express  com- 
panies, shall  be  subject  to  taxation  for 
state,  county,  municipal  and  other  local 
purposes  to  the  same  extent  as  the  proper- 
ty of  private  persons.  And  taxes  levied 
thereon  shall  be  levied  and  collected  in 
the  manner  as  is  now  or  may  hereafter  be 
provided  by  law  for  the  taxation  of  rail- 
road property  in  this  state,  and  county 
courts,  and  the  county  and  state  boards 
of  equalization  are  hereby  required  to 
perform  the  same  duties  and  are  given  the 
same  powers  in  assessing,  equalizing  and 
adjusting  the  taxes  on  the  property  set 
forth  in  this  section  as  the  said  courts 
and  boards  of  equalization  have  or  may 
hereafter  be  empowered  with  in  assessing, 
equalizing,  and  adjusting  the  taxes  on 
railroad  property;  and  the  president  or 
other  chief  officer  of  any  such  bridge, 
telegraph,  telephone,  electric  power  and 
light  companies,  electric  transmission 
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lines,  oil  pipe  lines,  gas  pipe  lines, 
gasoline  pipe  lines,  interstate  bus  and 
truck  lines,  or  express  company  or  the 
owner  of  any  such  toll  bridge,  is  hereby 
required  to  render  statements  of  the 
property  of  such  bridge,  telegraph,  tele- 
phone, electric  power  and  light  companies, 
electric  transmission  lines,  oil  pipe  lines, 
gas  pipe  lines,  gasoline  pipe  lines,  inter- 
state bus  and  truck  lines,  or  express  com- 
panies in  like  manner  as  the  president, 
or  other  chief  officer  of  the  railroad 
company  is  now  or  may  hereafter  be  re- 
quired to  render  for  the  taxation  of 
railroad  property.” 


It  will  be  noted  that  this  section  requires  the  filing, 
by  the  President  or  Chief  Officer  of  telephone  and  telegraph 
companies,  of  a statement  of  the  property  owned  by  the  com- 
panies in  the  same  manner  that  property  statements  are  filed 
on  behalf  of  the  railroad  Companies  tuid  that  the  manner  of 
assessing,  adjusting  and  equ&izing  the  value  of  such  property 
is  the  same  as  applied  to  the  value  of  the  railroad  companies. 

The  law  in  regard  to  the  assessment  and  equalization 
of  the  value  of  property  of  railroad  companies  is  set  out  in 
Article  14,  Chapter  71,  Revised  Statutes  of  Missouri,  1939* 

The  sections  of  the  statutes  in  this  article  and  chapter,  which 
we  consider  pertinent  to  your  question,  are  Section  11243,  which 
requires  the  president  or  chief  officer  of  each  company  to 
file  property  statement;  Section  11247,  prescribing  certain 
duties  of  the  State  Auditor  in  connection  with  such  property 
statements;  Section  11248,  which  directs  the  action  of  the 
State  Board  of  Equalization  in  connection  with  such  property 
statements;  Section  11254,  requiring  the  State  Board  of 
Equalization  to  keep  a record  of  its  action  and  directing 
the  Board  in  connection  with  the  record,  and  Section  11255, 
directing  the  certification  and  publication  of  the  completed 
* record  by  the  State  Auditor.  All  of  these  sections  are  herein 
set  out,  as  follows: 
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Section  11243s 

”0n  or  before  the  first  day  of  Janu- 
ary in  each  and  every  year,  the  presi- 
dent or  other  chief  officer  of  every 
railroad  company  whose  road  is  now  or 
which  shall  hereafter  become  so  far  com- 
pleted and  in  operation  as  to  run  loco- 
motive engines,  with  freight  or  passen- 
ger cars  thereon,  shall  furnish  to  the 
state  auditor  a statement,  duly  subscribed 
and  sworn  to  by  said  president  or  other 
chief  officer,  before  some  officer  authori- 
zed to  administer  oaths,  setting  out  in 
detail  the  total  length  of  their  road  so 
far  as  completed,  including  branch  or 
leased  roads,  the  entire  length  in  this 
state,  and  the  length  of  double  or  side- 
tracks, with  depots,  water  tanks  and 
turntables,  the  length  of  such  road,  double 
or  sidetracks  in  each  county,  municipal 
township,  incorporated  city,  town  or 
village  through  or  in  which  it  is  located 
in  this  state;  the  total  number  of  engines 
and  cars  of  every  kind  and  description, 
including  all  palace  or  sleeping  cars, 
passenger  and  freight  cars,  and  all  other 
movable  property  owned,  used  or  leased  by 
them  on  the  first  day  of  June  in  each  year, 
and  the  actual  cash  value  thereof.” 


Section  11247: 

”0n  the  third  Monday  of  April  in  each  year, 
the  state  auditor  shall  lay  before  the 
state  board  of  assessment  and  equaliza- 
tion all  returns  made  to  him  by  every  rail- 
road company  and  county  clerk.” 
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Section  11248s 

"The  state  board  for  the  assessment 
and  equalization  of  railroad  property 
shall  be  composed  of  the  governor, 
secretary  of  stat  e,  state  auditor, 
state  treasurer  and  attorney-general, 
and  shall  meet  annually  at  the  capltol 
in  the  City  of  Jefferson,  on  the  third 
Monday  of  April  of  each  year,  for  the 
purpose  of  assessing,  adjusting  and 
equalizing  the  valuation  of  such  rail- 
road property.  The  said  board  shall 
proceed  to  assess,  adjust  andequalize 
the  aggregate  valuation  of  the  proper- 
ty of  each  one  of  the  railroad  companies 
in  this  state  specified  in  section  11243. 

The  board? shall  have  power  to  summon  wit- 
nesses by  process  issued  to  any  officer 
authorized  to  serve  subpoenas,  and  shall 
have  the  power  of  a circuit  court  to  com- 
pel the  attendance  of  such  witnesses,  and 
to  compel  them  to  testify;  they  shall  have 
the  power,  upon  their  knowledge,  or  such 
information  as  they  can  obtain,  to  in- 
crease or  reduce  the  aggregate  valuation 
of  the  property  of  any  railroad  company 
included  in  the  statements  and  returns 
made  by  the  railroad  companies  and  the 
clerks  of  the  county  courts,  and  shall 
assess,  adjust  and  equalize  any  other 
property  belonging  to  said  railroad  com- 
panies, or  property  belonging  to  any  rail- 
road companies  in  this  state  of  the  kind 
specified  in  section  11243,  upon  which  no 
returns  have  been  made,  which  may  be  other- 
wise known  to  them,  as  they  may  deem  just 
and  right*  In  assessing,  adjusting  and 
equalizing  any  railroad  property  for  any 
year  or  years,  the  state  board  may  arrive  at 
its  finding,  conclusion  and  judgment,  upon 
its  knowledge,  or  such  Information  as  may 
be  before  it,  and  shall  not  be  governed 
in  its  findings,  conclusion  and  judgment  by 
the  testimony  which  may  be  adduced,  further 
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than  to  give  it  such  weight  as  the 
hoard  may  think  it  is  entitled  tot 
Provided,  that  when  any  railroad  shall 
extend  beyond  the  limits  of  this  state 
and  .into  another  state  in  which  a tax 
is  levied  and  paid  on  the  rolling  stock 
of  such  road,  then  the  said  board  shall 
assess,  equalize  and  adjust  only  such 
proportion  of  the  total  value  of  all  the 
rolling  stock  of  such  railroad  company 
as  the  number  of  miles  of  such  road  in 
this  state  bears  to  the  total  length  of 
the  road  as  owned  or  controlled  by  such 
company.” 


Section  11254t 


”The  said  board  shall  cause  to  be  kept 
& fair  and  full  record  of  all  its  pro- 
ceedings and  decisions,  and  shall  cause 
the  same  to  be  signed  officially  by  the 
president  and  the  secretary,  and  file 
said  record  in  the  office  of  the  state 
auditor  on  its  adjournment.  As  soon  as 
said  record  is  filed  with  the  state 
auditor,  he  shall  furnish  a copy  of  the 
same,  duly  certified,  under  seal  of  his 
office,  to  the  state  printer  for  publica- 
tion; and  said  state  printer  shall  publish 
five  hundred  copies  of  the  same,  in  the 
usual  style  and  at  the  same  rates  now  pro- 
vided by  law  for  the  publication  of  the  i 
journals  of  the  general  assembly;  and  s&id 
published  copy  of  the  record  of  the  pro**# 
ceedings  and  decisions  of  said  board  shall 
be  received  in  all  courts  of  this  state 
as  evidence  of  the  action  of  said  board. 
Said  printed  copies  shall  be  disposed  of 
as  follows:  Two  hundred  copies  shall  be 
delivered  to  the  secretary  of  state,  for 
the  use  of  the  members  and  officers  of 
said  board,  and  the  remaining  three  hundred 
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copies  shall  be  for  general  distribu- 
tion, in  the  same  manner  as  is  now  or 
may  hereafter  be  provided  by  law  for  the 
distribution  of  the  laws  and  journals 
of  the  general  assembly.  The  cost  of 
printing  and  distributing  the  same  shall 
be  paid  for  out  of  the  appropriation  for 
the  contingent  expenses  of  said  board, w 


Section  11255* 


H0n  the  receipt  of  the  proceedings  of 
said  board,  the  state  auditor  shall  cer- 
tify to  the  secretaries  of  the  respective 
railroad  companies,  a nd  also  to  the  county 
courts  of  the  proper  counties,  the  action 
of  said  board,  which  certificate  shall  set 
forth  the  entire  length  of  such  railroad, 
including  sidetracks,  in  the  state,  and  the 
valuation  thereof  per  mile;  the  total  value 
of  the  rolling  stock  of  said  railroad;  the 
total  length  of  the  roadbed.  Including 
sidetracks,  in  each  eounty,  city,  town,  vil- 
lage, and  municipal  township;  also*  the 
total  value  of  roadbed  and  sidetracks  and 
rolling  stock  as  adjusted,  equalized,  assessed 
and  apportioned  to  such  county,  city,  town, 
village  and  municipal  township  therein  by 
said  board;  and  such  certificates,  respec* 
tively,  shall  be  held  and  received  in  all 
courts  and  places  where  the  action  of  said 
board  shall  be  called  in  question,  as  prima 
facie  evidence  of  the  facts  set  forth  in 
said  certificates,  and  that  eadh  and  every 
act  and  thing  required  to  be  done  by  said 
board,  under  the  provisions  of  this  article, 
had  been  fully  complied  with,  and  the  party 
using  or  offering  iueh  certificate  in  evidence 
shall  not  be  required  to  produce  the  record 
of  the  proceedings  or  decisions  of  said 
board,  or  a copy  thereof,  nor  any  other  matter 
or  thing  as  evidence  to  sustain  such  certifi- 
cate, ” 
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In  the  case  of  State  ex  rel.  School  District  of  Webster 
Groves  v,  Hackmann,  294  Mo,  190,  the  Supreme  Court  had  before 
it  the  question  of  what  constituted  the  assessment  next  before 
the  last  for  the  purpose  of  ascertaining  the  value  of  the 
property  in  a political  subdivision  in  relation  to  the  amount 
of  Indebtedness  that  the  school  district  could  incur.  The 
Court  held  that  it  must  be  an  assessment  which  had  been  taken 
as  of  a certain  time,  regardless  of  whether  or  not  the  parts 
of  the  assessment  were  all  equalized  and  completed  at  the 
same  time,  We  quote  at  length  from  this  case  where  the 
Court,  at  1,  c.  193-195,  used  the  following  languages 


’’The  contention  is  that  under  Articles 
XVI  and  XVIII  of  Chapter  119,  Revised 
Statutes  1919,  the  assessment  of  mer- 
chants* and  manufacturers*  stocks  for 
1920  was  completed  in  September,  1920, 
and  the  taxes  thereon  collected  November 
1st  of  that  year,  and  that  the  assessment 
of  like  stocks  for  1921  was  completed  in 
September  of  1921  and  collected  November  1, 
1921;  that*  therefore,  the  assessment  of 
such  ctoeks  for  1921,  was,  in  April,  1922, 
the  *last*  completed  assessment,  and  that 
that  completed  In  1920  was,  therefore,  the 
’next  before  the  last*  completed  assessment, 
anci  consequently,  that  of  1920  is  the  valua- 
tion of  merchants’  and  manufacturers*  stocks 
which  goes  Into  the  valuation  upon  which 
the  constitutional  five  per  cent  mu  t be 
computed, 

”(1)  The  language  of  Section  12  of  Arti- 
cle X of  the  Constitution,  so  far  as  per- 
tinent, iss  *No  . . , , school  district 
, , , , shall  be  allowed  to  become  indebt- 
ed in  any  manner  or  for  any  purpose  to  an 
amount  exceeding  In  any  year  the  Income 
and  revenue  provided  for  such  year,  without 
the  assent  of  two- thirds  of  the  voters  there- 
of voting  at  an  election  to  he  held  for  that 
purpose;  nor  In  cases  requiring  such  assent 
shall  any  Indebtedne  as  be  allowed  to  be  in- 
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curred  to  an  amount  including  existing 
indebtedness,  in  the  aggregate  exceeding 
five  per  centum  on  the  value  6 f the  tax- 
able property  therein,  to  be  ascertained 
by  the  assessment  next  before  the  last 
assessment  for  state  and  county  purposes, 
previous  to  the  incurring  of  such  indebted- 
ness,* The  words  ’on  the  value  of  the  taxable 
property  therein*  are  significant.  They 
make  it  clear  that  the  purpose  was  to 
limit  the  indebtedness,  infaich  might  be  in- 
curred, to  five  per  cent  of  the  value  of 
the  property  in  the  subdivision  which  pro- 
posed to  issue  bonds*  This  implies  the 
ascertainment  of  the  value  in  some  way 
and  as  of  sometime.  The  Constitution  does 
not  leave  this  to  implication.  In  the  same 
sentence  it  fixes  the  method  by  which  the 
value  shall  be  ascertained  and  thereby 
fixes  the  time  as  of  which  the  value  is  to 
be  taken  for  the  purpose  in  hand.  So  far 
as  concerns  all  property  other  than  stocks 
of  merchants  and  manufacturers,  the  value 
fixed  as  of  June  1,  1919,  gaes  into  the 
constitutional  basis  for  the  computation 
of  the  five  per  cent  limitation  in  its  ap- 
plication to  'this  case*  Thi3  was  the  value 
of  such  property  ’therein, » i,  e.  in  relator 
district,  for  the  purposes  of  this  proceed- 
ng.  Subsequent  changes  in  that  valuation 
all  relate  to  the  original  date*  The  valua- 
tion is  fixed  as  of  that  date,  (1  Cooley 
on  Taxation  (3  Ed,),  pp,  604,  605,  606,) 

Upon  the  same  date  merchants  and  manufacturers 
were  required  to  make  their  return,  (Sec, 
13071,  R.  S,-  1919.)  These  returns  disclosed 
the  value  of  such  property  ’therein,*  The 
total  in  fact  disclosed,  for  present  purposes, 
the  actual  value  of  all  the  property  in  the 
district  on  June  1,  1919,-  It  was  the  value 
of  all  the  property  which  was  required  to  be 
taken  in  computing  the  five  per  cent.  The 
Constitution  uses  the  assessment  merely  as 
a method  by  which  the  value  of  the  property  in 
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a subdivision  may  be  ascertained. 

This  cannot  be  accomplished  by  taking 
the  value  of  the  real,  personal  and  rail- 
road, telegraph  and  telephone  property 
as  of  June  1,  1919,  and  the  value  of 
merchants1  and  manufacturers*  stocks 
as  of  June  1,  1920,  and  adding  them  to- 
gether, In  this  case  this  would  result 
in  adding  to  the  value  of  the  property 
in  relator  district  as  of  June  1,  1919, 
§135,000,  which  was  not  in  the  district 
on  that  date,  and  thereby  using  as  a 
basis  for  the  five  per  cent  computation 
the  value  of  part  of  the  property  In  the 
district  in  1919  and  the  valu4  of  other 
property  which  was  not  In  the  district 
in  1919,  The  result  is  a value  which 
in  no  event  could  represent  the  proper- 
ty in  the  district  at  any  time,  unless 
the  assessments,  by  mere  chance,  were 
the  same* 

"(2)  It  is  a completed  assessment  which 
must  be  taken.  For  the  purpose  of  fix- 
ing the  lvalue  of  the  taxable  property 
thereinf,;  with  respect  to  any  subdivision, 
this  means  an  assessment  completed  in 
every  respect.  The  merchants*  and  manu- 
facturers’ assessments  made  in  1920  as 
completed,  so  far  as  they  are  concerned, 
were  completed  In  September,  but  the  re- 
mainder of  the  1920  assessment  was  not 
completed  until  1921,  The  same  thing  is 
true  of  the  assessment  of  1921,  The  fact 
that  the  merchants*  and  manufacturers* 
taxes  were  collected  more  promptly  than 
the  rest  does  not  affeefc  the  question.  It 
remains  true  that,  whether  these  taxes  are 
collected  or  not,  the  assessments  on  which 
they  are  based  do  not  become  a part  of  a 
completed  assessment  until  the  whole  assess 
ment  is  completed,;  ##########” 
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In  the  cases  of  State  ex  rel.  Jamison  v*  St.  Louis-San 
Francisco  Railway  Go.,  318  Mo.  285,  and  State  ex  rel.  Lane  v. 
St.  Louis-San  Francisco  Railway  Co.,  338  Mo,  852,  mentioned 
in  the  copy  of  letter  from  Mr.  Flzzell  enclosed  with  your 
opinion  request,  the  Supreme  Court  had  under  consideration 
the  words  "last  assessment”  as  used  in  Section  11  of 
Article  X of  the  Constitution  in  connection  with  the  levy- 
ing of  the  tax  rate  by  county  courts.  From  an  examination 
of  facts  set  in  these  two  cases,  it  might  appear  that  the 
court  in  these  eases  approved  the  use  of  what  might  be  termed 
a split  assessment,  that  is,  a portion  of  an  assessment  taken 
in  one  year  and  a portion  of  an  assessment  taken  in  another 
year,  to  be  used  as  the  last  completed  assessment  for  the 
purpose  of  ascertaining  the  rate  which  could  be  levied  by 
the  county  court.  If  this  is  true,  then  It  might  be  considered 
as  furnishing  at  least  the  basis  of  a strong  argument  that 
such  split  assessment  might  be  used  in  ascertaining  the 
valuation  of  a political  subdivision  for  the  purpose  of 
issuing  bonds.  However,  we  do  not  believe  that  any  such  split 
assessment  could  be  used  in  that  manner,  for  the  purpose  of 
ascertaining  valuation  to  be  used  In  connection  with  the  is- 
suance of  bonds,  and  in  this  connection  we  call  your  attention 
to | First,  these  two  cases  were  cases  involving  the  tax  levy 
and  not  the  validity  of  bonds.  Second,  that  In  the  case  of 
State  ex  rel.  Jamison  v.  Railway  Co.,  the  Supreme  Court  up- 
held the  levy  made  by  ttfe  county  court,  which  was  being 
questioned,  without  directly  passing  upon  the  question  of  the 
matter  of  using  a split  assessment,  and  In  discussing  the 
question,  at  1.  c,  291,  used  the  following  language* 


”The  last  assessment  for  state  and 
county  purposes,  that  is,  the  completed 
assessment  for  1922,  does  not  appear  in 
the  stipulation,  further  than  the  final 
valuation jof  merchants*  etodks,  which 
was  nearly  #30,000  less  than  the  1923 
valuation  on  the  same  item.  But  it  is 
not  necessary  that  the  proof  of  the  total 
4>f  the  1922  assessment  appear  In  the 
record  In  order  that  the  judgment  of  the 
trial  court  should  be  entitled  to 
affirmance.” 
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The  above  quoted  language  would  seem  to  be  giving  recogni- 
tion to  the  principle  that  the  last  assessment  must  be  as 
of  some  given  time  and  not  taken  piecemeal.  In  the  case 
of  Lane  v.  St.  Louis-San  Francisco  Railway  Co.,  it  seems 
that  the  question  was  solely  upon  which  real  estate  and 
personal  property  assessment  should  have  been  used  in  de- 
termining the  1931  tax  rate  for  the  county;  Third,  neither 
of  these  cases  in  any  manner  takes  up,  cites  or  even  mentions 
the  ease  of  State  ex  rel.  Webster  Groves  School  district  v. 
Hackmann,  supra,  and  while  they  may  be  authority  for  using 
a split  assessment  to  fix  the  rate  of  levy  for  purposes  of 
taxation.  Inasmuch  as  the  Webster  Groves  ease  Is  not  speci- 
fically overruled,  we  prefer  to  follow  It  as  the  law  as  to 
what  is  meant  by  last  completed  assessment  for  the  purpose 
of  ascertaining  valuation  upon  which  to  base  a bond  issue. 

In  the  case  of  State  ex  rel,  Carthage  v.  Hackmann,  887 
Mo.  184,  a mandamus  proceeding  in  which  relator  sought  to 
compel  the  state  auditor  to  register  certain  bonds  in  dis- 
cuasing  the  above  quoted  portion  of  Section  12  of  Article  X 
of  the  Constitution,  used  the  following  language  at  1,  c* 

188* 


"The  assessments  mentioned  in  this 
section  mean .completed  assessments, 

(State  ex  rel.  City  of  Dexter  v, 

Gordon,  251  Mo,  303;  State  ex  rel,  v. 
Wabash,  251  Mo,  134;  Steinbrenner  v, 

St,  Joseph,  226  S.  W,  890.)  The  clause 
^previous  to  the  incurring  of  such  in- 
debtedness1 means  previous  to  the 
authorisation  of  the  Indebtedness  In 
the  election  held  b j the  voters  of  the 
municipality,  (State  ex  rel.  City  of 
Dexter  v,  Gordon,  supra;  Steinbrenner  v, 
St,  Joseph,  supra.)  The  State  Boapd  of 
Equalization  had  not  completed  the 
equalization  of  the  1918  assessment  and 
certified  its  action  thereon  prevbus  to 
September  16,  1919,  the  date  of  the  elec- 
tion, and  hence  the  assessment  of  19l6 
was  the  *next  before  the  last  assessment, * 
and  must  be  used  as  the  measuring  rod*” 
(Underscoring  ours) 
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And  again,  in  the  case  of  State  ex  rel.  Jamison  v. 

St,  Louis-San  Francisco  Railway  Co.,  318  Mo,  page  285,  a 
case  which  involved  the  validity  of  a tax  rate  levied  and 
in  which  the  words  ’’last  assessment”  as  used  in  Section  11 
of  Article  X of  the  Constitution  were  being  considered, 
the  Supreme  Court,  in  its  discussion,  at  1.  c.  290,  said: 


When  the  valuation  fixed 
by  the  State  Board  of  Equalization 
for  railroad  and  telegraph  property 
is  not  certified  until  after  the  May 
term  of  the  county  court,  such  valu- 
ation cannot  be  used  at  that  time  as 
any  part  of  the  ’last  assessment.’ 

■s*  ->  # *■  * ” 


From  the  above  cases  it  is  our  belief  that  before  an 
assessment  can  be  used  for  ascertaining  the  validity  of 
bonds  issued  under  authority  of  Section  12,  Article  X of 
the  Constitution,  the  values,  aa  shown *by  such  assessment, 
must  not  only  have  been  equalized  but  the  result  of  the 
action  of  the  State  Board  of  Equalization  must  have  been 
certified  to  the  county  in  which  the  political  subdivision 
is  located,  seeking  to  use  the  assessment  as  a measuring 
rod  to  ascertain  whether  or  not  its  bond  issue  is  within 
the  Constitutional  limitation. 

Further,  in  the  case  of  State  ex  rel.  Jamison  v,  St. 
Louis-San  Francisco  Railway  Co,,  supra,  some  illuminating 
discussion  is  found  at  1,  c.  289,  as  follows: 


”The  term  ’last  assessment’  is  merely 
an  arbitrary  measuring  rod  which  is  not 
necessarily  accurate  at  the  time  it  is 
applied.  In  fixing  the  limit  of  indebt- 
edness under  Article  X,  Section  12,  the 
’assessment  next  before  the  last  assess- 
ment* is  used  as  the  measuring  rod,  not- 
withstanding the  actual,  assessed  value 
in  the  taxing  district  may  have  markedly 
increased  or  decreased  between  the  date 
of  such  ’assessment  next  before  the  last 
assessment’  and  the  time  when  the  particu- 
lar bonds  are  voted,” 
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# # * -:i-  ■»  -if-  -a  # * -if-  * 

H{t-  -»  « <k-  If  the  assessment  for  the 
current  year  la  completed  at  the 
time  the  levy  Is  made,  well  and  good. 
That  assessment  can  he  used  as  the 
measuring  rod  to  ascertain  the  rate 
which  can  legally  be  levied.  If  the 
assessment  for  the  current  year  Is 
not  complete  at  that  time,  then  the 
completed  assessment  for  the  previous 
year  must  be  used,” 


Under  your  statement  of  the  question  the  State  Board 
of  Equalization  has  apparently  completed,  its  work  of  valu- 
ing and  equalizing  but  has  been  prevented  from  certifying 
the  result  by  the  Injunction,  While  the  State  Board  of 
Equalization  could  not  at  this  time  change  Its  valuation, 
the  valuation  is  yet  subject  to  be  changed  by  decree  of 
the  court,  further  it  has  not  yet  reached  any  county,  due 
to  the  injunction.  An  attempt  to  use  6he  valuation  for  the 
year  1939,  if  It  were  obtained  unofficially,  would  be  an 
attempt  to  use  an  elastic  measuring  rod,  and  we  do  not 
believe  this  would  be  permissible. 


CONCLUSION 


It  is  our  opinion  that  the  assessment  for  the  year 
1939  can  hot  be  treated  as  a completed  assessment  in  ascer- 
taining the  valuation  of  the  property  in  a political  sub- 
division as  shown  by  the  next  bef  o;  e the  last  assessment  for 
the  purpose  of  issuing  bonds  until  certified  to  the  various 
counties. 


APPROVED: 


Respectfully  submitted. 


VANE  C.  THUliLO 

(Acting)  Attorney  General 


W%  0,  JACKSON 

Assistant  Attorney  General 


WOJ/rv 


SCHOOLS:  Contract  for  more  than  one  year  with  teacher  is 

legal  and  binds  new  board,  if  contract  is  made 
in  good  faith  without  fraud  or  collusion,  and  is 
for  reasonable  time. 

(Overruling  opinion  of  Mr.  Buffington  and  reaffirming 
opinion  of  General  Crow  of  Myy  1,  1933,  to  Board  of 
Education,  Columbia,  Missouri) 

May  9,  1941 


Mr.  Robert  W*  Smart 
Prosecuting  Attorney 
Lawrence  County 
Mt.  Vernon,  Missouri 


Dear  Sir: 


FI  LED 


You  recently  submitted  by  telephone  the  following 
request  for  an  opinion: 


"The  school  board  of  Miller,  Missouri, 

(a  town  with  a six  director  board) 
shortly  before  the  annual  school  elec- 
tion in  April  1940,  and  probably  in  March 
1940,  hired  a superintendent  of  schools 
|f or  two  years,  namely,  for  the  school 
year  of  1940-41  and  the  school  year  of 
1941-42,  and  entered  into  a written  con- 
tract with  such  superintendent  for  that 
period  of  time.  The  personnel  of  the 
board  of  directors  changed  as  a result 
‘of  the  annual  school  election  held  in 
■^pril  1941.  The  present  school  board 
desires  to  rescind  the  contract,  if 
possible,  and  the  opinion  of  this  de- 
partment is  requested  as  to  whether  or  not 
it  may  cancel  the  contract.  There  is 
no  evidence  that  the  contract  was  executed 
or  induced  by  fraudulent  practices  or  as 
a result  of  nepotism." 


There  has  been  considerable  discussion  both  pro  and 
con  con»rning  the  question  which  you  present.  We  are  en- 
closing an  opinion  rendered  by  this  department  on  May  1, 

1933 , to  the  Board  of  Education,  Columbia,  Missouri,  in 
which  this  question  is  exhaustively  discussed.  The  statutes 
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do  not  bear  directly  on  the  question.  It  has  long  been 
a custom  for  the  period  of  time  for  hiring  teachers  and 
superintendents  to  be  for  but  one  year,  but  in  the-  absence 
of  any  statute  prohibiting  a contract  for  longer  than  one 
year,  we  think  such  a contract  is  not  illegal.  A change 
in  the  personnel  of  the  board  of  directors,  as  a result 
of  the  annual  school  election,  will  not  Invalidate  such 
a contract,  but  in  fact  will  bind  the  new  board  provided 
that  such  contract  is  made  in  good  faith  without  fraud 
or  collusion  and  Is  for  a reasonable  period  of  time. 

A most  exhaustive  review  of  this  question  is  con- 
tained in  the  decision  of  Tate  vs.  School  District  No. 

11,  25  S.  W.  (2nd)  1013,  l.c.  1021.  The  decisions  of 
many  foreign  states  are  contained  therein,  but  we  will 
not  burden  this  opinion  with  quotations  from  them  all. 

We  will  cite  the  general  rules  as  set  forth  in  35  Cyc. 

1079  and  24  R.G.L.  579t 


”The  prevailing  weight  of  Judicial 
authority  on  the  subject  Is  thus  stated 
in  35  Cyc.  1079,  1080*  *In  the  absence 
of  a statutory  provision  limiting, 
either  expressly  or  by  implication,  the 
time  for  Which  a contract  for  employment 
of  a school- teacher  may  be  made  to  a 
period  within  the  contracting  school 
board*s  oh  officers*  term  of  office, 
such  board;  or  officers  may  bind  their 
successors  in  office  by  employing  a 
teacher  or  superintendent  for  a period 
extending  beyond  their  term  of  office, 
or  for  the  term  of  school  succeeding 
their  term  of  office,  provided  such 
contract  is  made  in  good  faith,  without 
fraud  or  collusion,  and  for  a reasonable 
period  of  time}  and  the  succeeding  board 
or  officers  cannot  ignore  such  contract 
because  of  mere  formal  and  technical 
defects,  or  abrogate  it  without  a valid 
reason  therefor. * 
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The  prevailing  rule  Is  thus  stated 
in  24  E.C.L*  5791  ’In  the  absence 
of  on  express  or  implied  statutory 
limitation,  a school  board  may  enter 
into  a contract  to  employ  a teacher 
or  any  proper  officer  for  a term  ex- 
tending beyond  that  of  the  board  it- 
self, and  such  contract,  if  made  in 
good  faith  and  without  fraudulent 
collusion,  binds  the  succeeding  board. 

It  has  even  been  held  that,  under  proper 
circumstances,  a board  may  contract 
for  the  services  of  an  employee  to 
commence  at  a t ime  subsequent  to  the 
end  of  the  term  of  one  or  more  of  their 
number  and  subsequent  to  the  reorganization 
of  the  board  as  a whole,  or  even  sub- 
sequent to  the  terms  of  the  board  as  a 
whole.  The  fact  that  the  purpose  of  the 
contract  Is  to  forestall  the  action  of 
the  succeeding  board  may  not  of  Itself 
render  the  contract  void.  But  a hiring 
for  an  unusual  time  is  strong  evidence 
of  fraud  and  collusion,  which,  if  present, 
would  invalidate  the  contract.  Of 
course,  any  statutory  implication  that  the 
powers  of  the  board  are  limited  to  the 
current  term  would  invalidate  contracts 
for  a term  extending  beyond  that  of  the 
board.'” 


You  will  note  that  the  decision  of  Gates  School 
District  53  ark.  46Q  is  based  on  a statute  similar  in 
purport  to  that  of  the  Missouri  statute.  Likewise, 
in  the  decision  of  Reubelt  vs.  Noblesville  106  Ind* 

473  numerous  other  cases  supporting  the  rules  above 
quoted  are  cited.  The  only  sound  reason  for  permit- 
ting a contract  in  excess  of  one  year  seems  to  be  to 
the  effect  that  desirable  teachers  and  superintendents 
may  be  lost  to  the  school  if  the  board  is  not  authorized 
to  employ  them  for  more  than  one  year. 
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In  the  decision  of  Aslin  vs*  Stoddard  County  106 

5.  W*  (2nd)  472,  the  question  arose  as  to  whether  or  not 
the  county  court  of  Stoddard  Comity  was  liable  under  a 
contract  made  to  a janitor,  and  whether  the  members  of 
the  county  court  were  bound  by  their  predecessors.  The 
Tate  decision  is  cited  and  ap  roved.  The  decision  in 
the  State  of  Minnesota,  108  Minn.  142  is  as  follows: 

"While  there  is  some  apparent  conflict  in  the  authorities 
it  is  reasonably  clear  that  the  weight  of  authority  is 

to  the  .effect  that  the  board  has  such  power."  Another 
applicable  and  pertinent  citation  mentioned  in  the  opinion 
is  Commissioners  of  Pulaski  County  vs.  Shields  136  Ind* 

6,  as  follows: 


"It  (the  board)  Is  a continuous  body 
while  the  personnel  of  its  membership 
changes,  the  corporation  continues  un- 
changed. It  has  power  to  contract. 

Its  contracts  are  the  contracts  of  the 
board,  and  not  of  Its  members.  An 
essential  characteristic  of  a valid 
contract  Is  that  it  is  mutually  binding 
upon  the  parties  to  it.  A contract 
by  a board  -ojf  commissioners,  tho  duration 
of  which  extjenda  beyond  the  term  of 
service  of  l/ts  then  members.  Is  not, 
therefore.  Invalid  for  that  reason." 


We  think  that  a school  board  speaks  by  and  through 
Its  members  but  the  board  continues  even  though  the 
membership  be  constantly  changing  and  in  the  last  analysis 
it  Is  the  board  and  not  the  individual  members  that  makes 
a contract.  In  the  Stoddard  County  decision,  l.c*  477* 
the  court  further  said: 


"In  our  opinion  a county  court  has  power 
to  make  a contract  such  that  here  In 
question  for  a reasonable  time,  the  per- 
formance of  which  will  extend  beyond  the 
term  of  office  of  some  member  or  members 
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of  the  court.  We  so  hold.” 


The  question  might  ahlse  as  to  the  effect  of  an 
enactment  by  the  legislature  in  1931,  Laws  of  1931, 
page  331,  wherein  counties  of  200,000  and  less  than 
350,000  Inhabitant^  the  board  of  education  may  con- 
tract under  certain' conditions  with  the  superintendent 
of  schools  for  a school  district  for  a period  not  to 
exceed  three  years.  The  act  further  provides  that  the 
board  may  enter  into  contracts  with  teachers  not  to 
exceed  two  years.  Some  lawyers  might  interpret  this 
section  as  a recognition  by  the  legislature  that  con- 
tracts for  teachers  may  not  be  extended  beyond  one 
year,  and  by  the  act  attempt  to  enable  the  contract 
to  extend  beyond  a year  only  in  sc  certain  county  (St. 

Louis  County ) . 

It  Is  reasonable  to  place  the  op  oaite  Interpreta- 
tion, that  is  to  the  effect  that  the  only  Intention  of 
the  legislature  was  to  limit  the  term  as  it  relates  to 
time  of  such  a contract,  thereby  recognizing  that  such 
power  already  existed,  but  the  legislature  merely  wanted 
to  limit  the  length  .of  the  term  of  the  contract. 

This  department  rendered  an  opinion  to  Honorable 
Lloyd  W.  King,  State  Superintendent,  Department  of 
Public  Schools,  on  June  1,  1959,  on  an  entirely  differ- 
ent set  of  facts  to  which  you  present.  However,  the 
learned  writer  of  the  opinion  appears  to  have  branched 
out  into  the  question  herein  Involved,  we  think  need- 
lessly. But  the  result  was  the  apparent  conflict  in 
the  opinions  of  this  department  relating  to  your  question* 

In  so  far  as  our  opinion  of  June  1,  1939,  conflicts 
with  our  opinion  of  May  1,  1933,  we  overrule  the  opinion 
of  June  1,  1939. 
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You  state  In  your  letter  that  the  superintendent 
in  question  was  hired  for  two  years.  This  does  not 
appear  to  be  an  unreasonable  period  of  time  and  we  are 
of  the  opinion  that  the  contract,  in  the  absence  of  the 
elements  mentioned  above,  is  legal  and  binding  on  the 
new  board  of  directors. 


Respectfully  submitted 


OLLIVER  Vs.  NOLEN 
Assistant  Attorney  General 


APPROVED; 


VANE  THURLO 

(Acting)  Attorney  General 
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PUBLIC  SERVICE  COMMISSION:  ) 


Motor  vehicles  carrying  agricultural 
products  exclusively  in  intrastate 
traffic  exempt  from  Public  Service 
Commission  Act. 


July  2,  1941 


Honorable  Buford  Skaggs 
Representative 
State  Capitol 
Jefferson  City,  Missouri 


Dear  Mr.  Skaggs: 


This  is  to  acknowledge  your  oral  request  for 
an  opinion  on  the  following  questions 

"Do  trucks  which  haul  agricultural 
products  only  to  and  from  xiiarket 
have  to  have  an  extra  driver  and 
sleeper?" 

Rule  Ho.  51  of  the  Public  Service  Commissi  on 
relating  to  motor  carriex’s  and  contract  haulers  prescribes 
the  following  working  hours: 

"No  motor  cai’rier  controlling,  oper- 
ating or  managing  any  motor  vehicle 
used  In  the  transportation  of  passen- 
gers or  property  shall  cause  or  allow 
any  driver  or  operator  of  such  motor 
vehicle  to  work  as  a driver  or  oper- 
ator for  a longer  period  than  ten 
hours  and  whenever  any  such  driver  or 
operator  shall  have  been  continuously 
on  duty  driving  or  operating  for  ten 
hours,  he  shall  be  relieved  and  not 
required  or  permitted  again  to  go  on 
duty  driving  or  operating  until  he  has 
had  at  least  10  consecutive  hours  off 
duty,  also  that  in  cases  of  unforeseen 
emergency  a driver  may  remain  on  duty 
not  in  excess  of  twelve  hours. 
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”(b)  The  ten-hour  period  provided 
for  rest  in  sub-section  (a)  shall 
be  taken  while  off  the  vehicle,  unless 
such  vehicle  is  equipped  with  reason- 
able sleeping  quarters,  consisting  in 
part,  of  some  form  of  bed,” 

The  above  rule,  however,  does  not  apply  to  motor 
vehicles  used  exclusively  in  the  transportation  of  agri- 
cultural products  in  intrastate  traffic  for  the  reason  that 
Section  5721,  R,  S.  Mo,  1939,  specifically  exempts  same; 
said  section  providing  in  part  as  follows: 

”The  provision  of  this  article  shall 
not  apply  to  any  ■>.-  -x  -x  # motor 
vehicles  used  exclusively  in  trans- 
porting farm  and dairy  products  from 
the  farm  or  dairy  to  a creamery,  ware- 
house, or  other  original  storage  or 
market,  and  transporting  Stocker  and 
feeder  livestock  from  market.,  to  farm 
or  from  farm  to  farm  -x  * -x  •»  ■»  •»  -x” 

Prom  the  foregoing  we  are  of  the  opinion  that 
motor  vehicles  used  exclusively  in  the  transportation  of 
agricultural  products  in  intra  state  traffic  are  exempt  from 
the  Public  Service  Commission  Act  and  therefore  are  not  re- 
quired to  have -an  extra  driver  or  sleeper  and  otherwise  comply 
with  the  rules  established  by  the  Public  Service  Commissi  on 
relating  to  the  working  hours  of  drivers  or  operators  of 
motor  vehicles. 

It  is  to  be  understood  that  our  opinion  does  not 
tako  into  consideration  the  operation  of  trucks  in  interstate 
traffic.  Such  trucks  are  within  the  jurisdiction  of  the 
Interstate  Commerce  Commission.  Vie  do  not  have  available  the 
rules  of  the  Interstate  Commierce  Commission  and  hence  are  un- 
able to  advise  you  with  referonce  to  same.  Such  information 
relating  to  the  rules  of  the  Interstate  Commerce  Commission 
may  be  obtained  by  writing  Mr.  J.  P.  Miller,  District  Director 
Interstate  Commerce  Commission,  Bureau  of  Motor  Carriers, 

912  Baltimore  Avenue,  Kansas  City,  Missouri.  If  you  desire 
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that  we  writ©  the  above  party  please  communicate  with  the 
writer  and  we  will  be  glad  to  do  so . 


Respectfully  submitted. 


MAX  WASHERMAN 

Assistant  Attorney-General 


APPROVED: 


VANE  G.  THORLO 
(Acting)  Attorney- General 
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CRIMINAL  COSTS:  Co  Art  reporter  not  entitled  to  costs  of 

transcript  of  bill  of  exceptions  on  a 
pauper  appeal  until  the  case  is  finally 
decided  and  determined  without  right  of 
further  appeal. 


July  8,  1941 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  June  19,  1941,  which 
reads  as  follows: 

"This  Is  a request  for  an  official 
opinion  in  regard  to  the  payment 
of  a court  reporter  fee  In  a criminal 
case  where  the  defendant  Is  allowed 
to  appeal  as  a poor  person. 

"There  was  certified  to  this  depart- 
* ment  for  payment  what  purported  to 

be  a supplemental  cost  bill,  ^he 
fee  bill  in  question  could  not  be 
classed  as  a ^subsequent  bill1'  un- 
der the  provisions  of  Section  4244 
R.  S.  Mo.  1939.  The  bill  had  listed 
no  fee  except 'that  of  Mr.  Fred  W. 

Cramer,  Official  Reporter,  Jackson 
County,  Missouri,  for  preparing  the 
bill  of  exceptions,  which  claim 
amounts  to  $489.15. 

"The  defendant  In  this  case  was 
charged  with  murder  and  sentenced 
to  ten  years  in  the  penitentiary. 

The  defendant  was  allowed  to  appeal 
as  a poor  person.  The  court  reporter’s 
claim  for  preparing  bill  of  exceptions 
was  made  up,  approved  by  the  judge  of 
the  court  and  certified  to  us  on  a fee 
bill  marked  * supplemental* . Our 
Criminal  Cost  Department  returned 
the  cost  bill  to  the  circuit  clerk 
citing  that  the  costs  In  question 
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were  not  payable  until  the  completion 
of  the  case  and  cited  in  support  there- 
of, Section  4236  R.  S,  Mo,  1939,  which 
among  other  things  cites  * # » ■»  in 
which  any  criminal  cause  shall'  have 
been  determined  In  other  words, 

our  Criminal  Cost  Department  has  inter- 
preted the  word  ^determined, 1 as  used 
in  Section  4236  to  mean  final  adjudication 
by  the  courts  without  right  of  further 
appeal  of  the  cause,  Mr.  Cramer,  the 
official  reporter  who  has  the  claim 
does  not  agree  with  this  interpretation 
and  Insists  that  he  is  entitled  to  his 
fee  at  this  time.  We  have  not  questioned 
the  validity  of  the  claim  submitted  but 
we  have  questioned  the  right  to  pay  this 
fee  before  the  completion  of  the  case  and 
in  advance  of  other  costs  payable  by  the 
state, 

"We  request  your  official  opinion  in 
regard  to  the  proper  time  for 'certifi- 
cation and  payment  of  cost  bills.  Do 
the  existing  statutes  or  construction 
placed  upon  said  statutes  permit  a cost 
bill  for  the  fee  of  a court  reporter  for 
preparing  the  Bill  of  Exceptions  where  a 
defendant  is  allowed  to  appeal  as  a poor 
person,  to  be  made  up  and  certified  before 
Lhe  final  completion  of  the  case  and  in 
advance  of  the  certificate  and  payment 
of  other  costs  payable  by  the  state.  If 
certified,  should  they  be  paid  by  the 
state  in  advance  of  other  costs?" 

The  fee  bill  described  in  your  request  is  marked 
"supplemental,"  Supplemental  fee  bills  are  governed  by 
Section  4244,  R,  S,  Missouri  1939,  This  section  is  only 
applicable  in  this  case  whereby  an  oversight  or  mistake 
the  clerk  failed  to  Include  any  costs  properly  chargeable 
against  the  state  or  county  in  any  fee  bill  he  had  before 
presented.  It  Is  very  noticeable  under  this  section  that 
It  specifically  states  "costs  properly  chargeable  against 
the  state  or  county." 
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The  only  reference  made  to  the  payment  of  court 
reporters  for  transcripts  furnished  to  defendants  when 
they  are  unable  to  pay  the  costs  of  such  transcript  is 
partially  set  out  in  Section  13354,  R,  S,  Missouri  1939, 
and  reads  as  follows* 

-:$•  * and  provided,  that  In  cases 
of  appeal  and  on  motions  for  new 
trial,  the  transcript  of  the  evi- 
dence shall  be  furnished  to  the 
defendant  upon  the  order  of  the 
court  without  coat  to  said  defend- 
ant when  it  shall  appear  to  the 
satisfaction  of  the  court  that 
the  defendant  is  unable  to  pay 
the  cost  of  such  transcript  for 
the  purpose  of  making  such  appeal j 
and  provided  further,  that  the 
stenographer  shall  be  allowed  for 
making  such  transcript  the  sum  of 
fifteen  cents  per  folio  of  one 
hundred  words  for  each  transcript 
so  furaiahedj  and  when  the  court 
shall  be  satisfied  that  the  defend- 
ant is  unable  to  pay  for  making 
such  transcript,  the  same  shall 
be  taxed  as  costs  in  the  case 
against  r the  state  or  county,  as 
may  be  proper,” 

under  the  above  section  it  specifically  states 
”«■  * the  same  shall  be  taxed  as  costs  in  the  case  against 
the  state  or  county,  as  may  be  proper,”  In  other  word's,' ' 
the  payment  must  be  taxed  costs  by  the  state  or  county 
for  the  furnishing  of  a transcript  of  the  trial  of  the 
case  when  ordered  by  the  trial  court.  The  partial  sec- 
tion does  not  say  that  it  must  be  paid  but  merely  says 
taxed. 

The  above  Section  13354,  supra,  was  passed  upon 
in  the  case  of  State  v,  Pieskl,  248  Mo,  715,  1,  c.  720, 
where  the  court  said: 

”There  is  no  express  statutory 
authority  in  this  State  for  prose- 
cuting an  appeal  in  a criminal  case 
in  forma  pauperis.  In  the  courts 
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nisi  it  is  but  stating  a ridiculous 
truism  to  say  that  one  being  prose- 
cuted for  a felony,  has  no  occasion 
to  invoke  the  privilege.  By  the 
vaguest  statutory  inference  alone 
can  it  be  said  that  this  court  has 
the  right,  even  in  a proper  case 
properly  presented,  to  permit  the 
prosecution  of  an  appeal  without 
the  payment  of  costs.  These  infer- 
ences arise  only  from  the  provisions 
of  our  laws  providing  for  the  duties 
of  official  stenographers  in  the  cir- 
cuit courts  of  the  State,  (Sees 
11267,  11263,  and  11246,  R.  S,  1909.) 

By  virtue  of  these  sections  the  trial 
court  in  case  of  an  appeal  or  suing 
out  of  a writ  of  error  in  a criminal 
case,  if  *it  shall  appear  to  the 
satisfaction  of  the  court  that  the 
defendant  is  unable  to  pay  the  costs 
of  such  transcript  for  the  purpose 
of  making  the  appeal,  the  court  shall 
order  the  same  to  be  furnished,  and  the 
stenographer’s  fee  for  making  the  same 
shall  be  taxed  against  the  State  or 
county,  as  may  be  proper.*  But  since 
orders  permitting  actions  to  be  prose- 
cuted in  forma  pauperis  are  not  bind- 
ing except  in  the  court  wherein  such 
order  is  made  {Collett  v.  Frazier,  3 
Jones’s  Eq*  (N.C.)  398?  Oakes  v.  High, 
‘32  N.  Y,  Supp.  289?  11  Cyc.  204),  an 
order  thus  made  by  the  trial  court 
would  not  of  itself  bind  this  court 
on  appeal  and  relieve  the  appellant 
of  the  duty  of  paying  the  costs  of 
this  court.  It  might  be  persuasive, 
upon  a timely  application  made  here 
for  permission  to  prosecute  an  appeal 
In  a criminal  case  as  a poor  person, 
but  not  binding.  But  application  to 
prosecute  as  a poor  person  on  appeal 
here  ought  to  be  made  before  the  lapse 
of  the  one-year  period  limited  by  sec- 
tion 6313,  supra,” 
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In  that  case  the  court  specifically  held  that 
the  Supreme  Court  was  not  hound  by  the  actions  of  the 
trial  court  in  permitting  a person  to  appeal  as  a poor 
person. 


In  construing  different  sections  of  the  statutes 
all  sections  in  reference  to  the  same  subject  matter  must 
be  considered  together*  It  was  held  in  the  case  of  Whalen 
v,  Buchanan  County,  111  S*  W.  (2d)  177,  1,  c.  180,  where 
the  court  said* 

"-m-  * -is-  Statutes  relating  to  the  same 
subject  are  to  be  construed  together 
and.  If  possible,  harmonized  and  ef- 
fect given  to  all  provisions,  " 

Section  4221,  R,  S,  Missouri  1939,  partially  read3 
as  follows* 

"In  all  capital  eases  In  which  the 
defendant  shall  be  convicted,  and 
in  all  cases  in  which  the  defend- 
ant shall  be  sentenced  to  imprison- 
ment in  the  penitentiary,  and  In 
cases  where  such  person  Is  convicted 
of  an  offense  punishable  solely  by 
imprisonment  in  the  penitentiary, 
and  is  sentenced  to  imprisonment  In 
the  county  jail,  workhouse  or  reform 
school  because  such  person  is  under 
the  age  of  eighteen  years,  the  state 
shall  pay  the  costs.  If  the  defend- 
ant shall  be  unable  to  pay  them, 
except  costs  Incurred  on  behalf  of 
defendant.  ■»  # * * -:t-  # # * n 

The  question  as  to  whether  the  judgment  was  final 
was  determined  in  the  case  of  State  of  Missouri,  ex  rel., 
v.  Carpenter,  et  al«,  51  Mo,  555,  l.c.  556,  where  the 
court  said: 

"Although  the  indictment  was  for  a 
capital  crime,  and  under  It  the 
prisoner  might  also  have  been  con- 
victed of  a felony,  punishable  by 
imprisonment  in  the  penitentiary. 
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yet  it  is  also  true,  that  it  was 
competent  to  find  him  guilty  of  a 
less  degree  or  grade  of  crime,  by 
which  the  punishment  would  be 
reduced  to  imprisonment  in  the 
county  jail,  or  by  such  imprison- 
ment coupled  with  a fine.  It  is 
the  conviction  and  sentence  in 
such  case  which  establishes  the 
grade  of  the  offense,  for  the  pur- 
pose of  fixing  the  liability  for 
costs,  and  not  the  allegations  con- 
tained in  the  indictment.  This  is 
the  only  question  we  are  called 
upon  to  review,” 

Section  4222,  R.  S,  Missouri  1939,  reads  as  fol 

lows  | 

’’When  the  defendant  is  sentenced 
to  imprisonment  in  the  county  jail, 
or  to  pay  a fine,  or  both,  and  is 
unable  to  pay  the  costs,  the  county 
in  which  the  indictment  was  found  or 
information  filed  shall  pay  the  coats, 
except  suoh  as  were  incurred  on  the 
part  of  the  defendant.” 

Under  the  above' section  the  county,  and  not  the 
state,  is  liable  for  the  costs  when  a defendant  is  sen- 
tenced to  the  county  jail  or  assessed  a fine  or  both* 
This  section  is  only  applicable  where  the  costs  cannot 
be  collected  from  the  defendant. 

Section  4223,  R,  S,  Missouri  1939,  reads  as  fol 

lows: 


”In  all  capital  cases,  and  those  in 
which  Imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acquitted,  the  costs 
shall  be  paid  by  the  state;  and  in  all 
other  trials  on  indictments  or  infor- 
mation, if  the  defendant  is  acquitted, 
the  costs  shall  be  paid  by  the  county 
in  which  the  indictment  was  found  or 
information  filed,  except  when  the 
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prosecutor  shall  be  adjudged  to  pay 
them  or  it  shall  be  otherwise  pro- 
vided by  law.” 

Under  the  above  section,  upon  an  acqulttalof  a 
defendant  on  a charge  which  is  punishable  solely  in  the 
penitentiary,  the  state  is  required  to  pay  the  coats  when 
the  defendant  is  unable  to  pay  them  and  in  cases  where 
the  punishment  is  not  solely  in  the  penitentiary  upon 
an  acquittal,  the  costa  shall  be  paid  by  the  county. 

All  of  the  above  sections  reading  together  and 
read  with  Section  15354,  supra,  specifically  hold  that 
under  certain  circumstances  the  state  must  pay  the  costs 
and  other  circumstances  the  county  must  pay  the  costs, 
goverened,  of  course,  by  the  fact  whether  or  not  the 
costs  can  be  collected  from  the  defendant.  Reading  the 
above  sections  in  reference  to  the  clause  under  Section 
13354,  supra,  which  reads  as  follows:  ”#  -ss-  the  same 
shall  be  taxed  as  costs  in  the  case  against  the  state  or 
county,  as  may  be  proper,”  the  costs  in  any  case  may  be 
taxed  against  the  state  or  the  county. 

'■* 

In  the  case  of  a graded  felony,  as  carrying  con- 
cealed weapons,  upon  a sentence  to  the  penitentiary, 
where  the  defendant  is  unable  to  pay  the  costs,  and  the 
case  is  appealed  and  affirmed  in  the  Supreme  Court,  the 
state  would  be  liable  for  the  costs*  If  the  case  is  not 
affirmed  by  the  Supreme' Court  but  reversed  and  remanded 
for  trial  and  the  defendant,  upon  a retrial,  is  either 
sentenced  to  the  county  jail  or  assessed  a fine,  or  both, 
the  county,  and  not  the  state,  would  be  liable  for  the 
costs  providing  the  costs  could  not  be  collected  from 
the  defendant. 

In  the  case  covered  by  the  suppl emental  fee  bill 
attached  to  your  request,  which  only  sets  out  the  costs 
allowed  by  the  court  to  the  court  reporter  for  preparing 
a bill  of  exceptions  for  appeal  to  the  Supreme  Court,  in 
which  the  death  sentence  was  assessed.  It  is  possible  but 
not  probable  that  the  case  may  be  reversed  and  remanded  . 
and  the  defendant  convicted  on  the  second  trial  on  a 
charge  of  manslaughter  and  assessed  a punishment  or 
sentence  to  the  county  jail.  In  such  a case  the  county 
would  be  liable  for  the  costs  in  the  case,  including 
the  bill  of  exceptions,  provSSbd  the  costs  could  not  be 
collected  from  the  defendant.  This  assessment  of  costs 
is  governed  by  Sections  4221  and  4222,  R.  S,  Missouri 
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1939,  supra* 

Section  4236,  R*  S.  Missouri  1939,  reads  as  fol- 
lows : 


’’The  clerk  of  the  court  in  which 
any  criminal  cause  shall  have  been 
determined  or  continued  generally 
shall.  Immediately  after  the  ad- 
journment of  the  court  and  before 
the  next  succeeding  term,  tax  all 
costs  which  have  accrued  in  the 
case)  and  if  the  state  or  county 
shall  be  liable  under  the  provisions 
of  this  article  for  such  costs  or 
any  part  thereof,  he  shall  make  out 
and  deliver  forthwith  to  the  prose- 
cuting attorney  of  said  county  a 
complete  fee  bill,  specifying  each 
item  of  services  and  the  fee  there- 
for.” 

Under  the  above  section  it  specifically  states 
that  the  clerk,  after  a ease  has  been  determined  or 
continued  generally,  shall  tax  all  costs  which  have  ac- 
crued! in  the  case  and  specifically  states,  ”and  If  the 
state  or  eounty  shall  be  liable  under  the  provisions  of 
'this'" article  * •»,  ” 

« 

Under  the  above  section  the  question  to  be 
determined,  first,  is  whether  or  not  the  state  or  county 
is  liable  for  the  costs  under  Sections  4221  and  4222, 
supra*  Section  4237,  R,  S.  Missouri  1939,  merely  refers 
to  Section  4236,  supra. 

In  this  state  both  the  appellate  and  Supreme 
Courts  have  passed  upon  the  word  ’’determined.’’  In  the 
case  of  The  State  v.  Police  Commissioners,  14  Mo,  App, 

297,  1.  c.  303,  the  court.  In  defining  the  word  ’’determine 
said  i 


”An  Idea  that  the  statutory  powers  given 
to  the  commissioners  are  equivalent  to 
a direct  authority  to  terminate  an  of- 
ficial service  at  pleasure,  seems  to 
grow  out  of  a misconception  of  the 
language  employed.  If  it  were  the 
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actual  service  which  the  board,  is 
empowered  to  ♦determine  there 
might  be  seme  propriety  in  attach- 
ing to  the  word  used  a signification 
of  closing*  concluding*  or  ending* 
instead  or  that  one  more  commonly 
understood,  which  implies  a fixing* 
settling*  or  deciding  upon*  But 
the  time*  which  * the  board  shall 
determine*1  is  coupled  with  the 
appointment*  and  not  with  the  service. 

To  determine  this  * timet  as  directed,  is 
to  fix*  settle,  or  decide  what  It  shall 
be*  as  an  addendum  qualifying  the  effect 
of  the  appointment,  <«•  # a •»  # * # w 

Also*  in  the  case  of  State  v.  Wright*  194  S.  W 
35,  par,  2,  1.  c.  37*  the  court  said: 

"While  the  above  language  is  all 
that  the  act  contains  as  to  the 
initial  manner  of  * determining* 
the  boundaries*  the  context  w$ 
think*  shows  that  the  word  ’determine* 
is  not  used  in  its  strict  sense  of 
’ascertaining  to  a mathematical  cer- 
tainty** but  it  means  that  the  county 
superintendent  shall  ’settle  upon  and 
decide  * where  * such  boundaries  aiiaiT 
'be;  * •*  # -»  * •sj-  * ;'r  -:c-  * ■»  # -:s-  n 

Also*  in  the  case  of  State  v.  Manring,  58  S,  w 
(2d)  269*  par,  6*  1,  e,  274*  the  court  saldt 

n&  * * ■»  This  court  ruled  the  ob- 
jection against  the  relators.  It 
held  that  the  word  ’determine’  as 
used  in  section  11259*  R,  S,  Mo* 

1919*  with  reference  to  the  duty 
of  the  school  superintendent  to 
fix  the  boundaries  of  a proposed 
consolidated  district,  is  not  to 
be  used  in  its  strict  sens©  of 
’ascertaining  to  a mathematical 
certainty*  * but  it  means  that  the 
superintendent  ’shall  settle  upon 
and  decide*  where  such  boundaries 
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shall  be,  if  * if  if  -:s-  if  * * H 

Also,  in  the  case  of  State  v*  Bode,  113  S.  W*  (2d) 
805,  pars,  3-6,  the  court  said* 

’’Relator  does  not  contend  that  the 
paragraph  presents  an  ambiguity, 
and  it  is  admitted  that  the  word 
’determine, ’ as  commonly  used, 
means  to  conclude,  sat tie,  decide, 
and  fix.  If  so,  the  paragraph, 
standing  alone,  authorizes  the 
commission  to  settle  the  necessary 
qualifications  of  a director.  We 
do  not  understand  the  r elator  to 
otherwise  contend.  He  argues  only 
that  the  paragraph  should  be  har- 
monized with  section  10,  art.  8 
(which  requires  a residence  of  one 
year),  by  interpolating  after  the 
word  ’determine’  In  said  paragraph 
the  words  ’subject  to  the  provisions 
of  section  10,  art,  VIII,’  We  are 
familiar  with  the  rule  that  the  pro- 
visions of  the  Constitution  should 
be  harmonized.  However,  If  said 
paragraph  Is  unambiguous  and  In 
direct  conflict  with  section  10, 

’the  amendment  must  prevail  because 
it  Is  the  latest  expression  of  the 
will  of  the  people.*  if  if  if  if  if  if  if  ” 

CONCLUSION 

In  view  of  the  above  authorities  it  Is  the  opinion 
of  this  department  that  a court  reporter  Is  not  entitled 
to  have  made  up  and  certified  the  costs  for  preparing  a 
bill  of  exceptions  where  a defendant  is  allowed  to  appeal 
as  a poor  person  before  the  case  is  finally  completed^. 

It  Is  further  the  opinion  of  this  department  that 
the  court  reporter  Is  not  entitled  to  a supplemental  bill 
for  costs  In  advance  of  the  certificate  and  payment  of 
other  costs  payable  either  by  the  state  or  county  until 
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the case  is  finally  determined  by  the  courts  without 
right  for  further  appeal  in  the  case. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED i 


VAN'.  C.  T&URLC) 

(Acting)  Attorney  General 
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Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


FILED 
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Dear  Sir: 


We  are  in  receipt  of  your  request  for 
an  official  opinion  as  of  July  21,  1941,  which 
request  reads  as  follows* 

"The  Legislature  adjourned  with- 
out making  an  appropriation  au- 
thorizing us  to  pay  out  money 
from  the  Escheat  Fund  to  claim- 
ants after  their  bills  .have  been 
properly  presented  to  our  office, 

HWe  would  like  an  opinion  from 
your  office  as  to  whether  I can 
legally  pay  any  money  from  the 
Escheat  Fund  in  the  absence  of 
an  appropriation  duly  passed  by 
the  Legislature  and  signed  by 
the  Governor, 

"Section  19,  Article  10,  I believe 
covers  this  question." 


In  reply,  we  call  attention  to  Section  621, 

R,  S,  Missouri,  1939,  which  section  reads  as  follows: 

"Within  one  year  after  the  final 
settlement  of  any  executor  or  ad- 
ministrator, assignee,  sheriff  or 
receiver,  all  moneys  in  his  hands 
unpaid  or  unclaimed,  as  provided 
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in  section  620,  shall,  upon 
the  order  of  the  court  in  which 
such  settlement  is  made,  he  paid 
into  the  state  treasury.  And  the 
state  treasurer  shall  issue  to 
him  a duplicate  receipt  therefor, 
one  of  which  shall  he  filed  with 
the  state  auditor,  who  shall  credit 
him  with  the  amount  thereof  and 
charge  the  state  treasurer  there- 
with. All  such  moneys  so  received 
into  the  state  treasury  shall  he 
credited  into  a fund,  to  he  known 
and  designated  as  •escheats'. M 

We  presume  that  it  was  under  the  force  of 
this  section  that  the  moneys  referred  to  in  your 
request  were  lodged  in  the  office  of  the  state  trea- 
surer. We  call  attention  to  Section  45,  Article  4, 
Constitution  of  Missouri,  which  provides  in  part  as 
follows? 

"All  revenue  collected  'and  moneys 
received  by  the  State  from  any 
source  whatsoever  shall  go  into 
the  treasury,  and  the  General 
Assembly  shall  have  no  power  to  divert 
the  ssiqe,  or  to  permit  money  to  he 
drawn  from  the  treasury,  except 
In  pursuance  of  regular  appro- 
priations made  by  law.  All  appro- 
priations of  money  by  the  success- 
ive General  Assemblies  shall  be 
mad©  In  the  following  order:#*-#" 

It  might  b©  contended  that  the  aforesaid 
section  of  the  Constitution  has  only  application  to 
the  money  procured  through  revenue.  However,  it 
will  be  noted  that  in  the  aforesaid  section  the  words, 
"moneys  received  by  the  State  from  any  source  what- 
soever," and  in  reading  Section  621,  supra,  we  see 
that  the  legislature  has  set  up  a plan  whereby  escheat 
moneys  may  be  paid  into  the  state  treasury  and  if  it 
were  authoritatively  ruled  by  the  courts  that  Section 
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621  has  no  application  whatsoever  to  Section  43,  Ar- 
ticle 4 of  the  Constitution,  then  we  call  attention 
to  Section  19,  Article  10  of  the  Constitution  which 
reads  as  follows : 


"Mo  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  an 
appropriation  by  lawj  nor  unless 
such  payment  be  made,  or  a warrant 
shall  have  issued  therefor,  within 
two  years  after  the  passage  of  such 
appropriation  act;  and  every  such 
law,  making  a new  appropriation, 
or  continuing  or  reviving  an  appro- 
priation, shall  distinctly  specify 
| the  sum  appropriated,  and  the  object 
l to  which  it  Is  applied;  and  it  shall 
I not  be  sufficient  to  refer  to  any 
I other  law  to  fix  such  sum  or  object* 

‘ A regular  statement  and  account  of 
| the  receipts  and  expenditures  of 
\ all  public  money  shall  be  publish- 

f ed  from  time  to  time." 

/ 

f 

It  bill  be  noted  that  the  aforesaid  section 
provides  id  part  as  follows: 


) "No  moneys  shall  ever  be  paid  out 
! of  the  treasury  of  this  State,  or 
| any  of  the  funds  under  its  manage' 
' Agent « except  in  pursuance  of  an 
l appropriation  by 


Wei  are  of  the  opinion  that  the,  above  quoted 
language  bould  be  sufficient  to  preclude  the  state 
auditor  fr^om  issuing  any  warrant e-unless  there  had 
first  been  an  appropriation  by  the  legislature  for 
payment  of  such  warrant.  See  State  ex  rel.  v* 
Holladay,  64  Mo.,  p*  526,  l.c.  527  where  the  court 
had  this  to  say: 


"For  although  the  sections  of  the 
constitution  just  cited,  do  not 
in  express  and  direct  terns  inhibit 
the  auditor  from  drawing  his  warrant 
in  favor  of  a claimant  who  relies 
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on  an  appropriation  more  than 
two  years  old,  yet  those  sections, 
by  necessary  ana  inevitable  im- 
plication, accomplish  the  same 
result!  for  it  cannot,  with  any 
show  of  reason,  be  claimed  that 
a warrant  can  be  drawn  without 
an  appropriation)  but  as  just 
seen,  no  appropriation  possesses 
any  validity,  force,  or  even 
existence,  after  the  lapse  of 
tv»'o  years.” 

It  will  be  further  noted  that  this  section 
contains  the  words,  "—or  any  of  the  funds  under 
its  management , " which  wording  is  broad  enough 
to  embody  funds  received  through  the  force  of  Sec- 
tion 621,  supra. 

However,  the  legislature  saw  fit  to  enact 
Section  13043,  H.  Si  His so  ri,  1939,  in  pursuance 
to  Article  10, Section  19  of  the  Constitution  of 
Missouri,  supra,  which  reads  as  follows* 

•i 

"No  warrant  shall  be  drawn  by  the 
auditor  or  paid  by  the  treasurer, 
unless  the  money  has  been  previously 
appropriated  by  law;  nor  shall  the 
whole  amount  dravm  for  or  paid,  tuider 
any  one  head,  ever  exceed  the  amount 
appropriated  by  law  for  that  purpose." 

It  will  be  noted  that  Section  13043,  supra, 
absolutely  prohibits  the  auditor  of  the  State  of 
Missouri  from  drawing  any  warrants  and  precludes 
the  state  treasurer  from  paying  any  warrant  unless 
money  has  been  previously  appropriated  by  law* 

In  the  case  of  State  ex  rel,  v.  Gordon,  236 
Missouri  142,  l.c.  157,  the  court  had  this  to  say 
after  setting  out  in  the  opinion  in  verbatim.  Sec- 
tion 19,  Article  10  and  Section  43,  Article  4 of  the 
Constitution  of  Missouri,  supra* 

"The  language  of  the  foregoing  pro- 
visions of  the  Constitution  is  clear 
and  explicit  and  forbids  the  payment 
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of  money  from  the  State  treasury  ’re- 
ceived from  any  source  whatsoever’  or 
•of  any  funds  under  its  management’ 

. except  in  pursuance  of  regular  appro- 

priations made  by  law*  Because  of  this 
constitutional  inhibition  we  have  no 
difficulty  in  deciding  that  in  the 
absence  of  an  appropriation  made  by  the 
General  Assembly  for  that  purpose  no 
funds  could  be  lawfully  paid  out  of  the 
State  fcreasuryi*^^,JHHH^iHHHHHHHHHHKHM.1.. H 

Even  though  the  facts  in  the  Gordon  case,  supra, 
were  somewhat  different  from  the  facts  set  forth  in  your 
request,  we  think  that  the  language  above  quoted  in  the 
Gordon  case  is  controlling  in  the  situation  that  you 
present  to  us*  It  will  be  noted!  that  the  court  emphasized 
that  moneys  coming  into  the  hand^a  of  the  state  treasurer 
from  any  source  whatever,  or  any  funds  under  his  manage- 
ment should  not  be  paid  unless  there  had  first  been  an 
appropriation  made  by  the  General  Assembly  for  that 
purpose.  ; 

From  the  reading  of  Section  19,  Article  10 
and  Section  43,  Article  4 of  the  Constitution  of 
Missouri,  and  also  Section  13043  R.  S.  Missouri,. 

1939,  we  are  of  the  opinion  that  one  could  not  escape 
the  conclusion  that,  both  the  statute  and  the  Consti- 
tution preclude  the  state  auditor  from  drawing  warrants, 
on  the  ttEscheat  Fund"  in  the  hands  of  the  state  trea- 
surer, until  the  legislature  had  appropriated  a fund 
of  money  for  the  biennium  in  which  said  warrant  was 
sought  to  be  drawn,  thereby  creating  a fund  out  of  which 
the  the  state  treasurer  could  pa!y  said  warrant*  p 

As  stated  In  the  request  for  an  opinion,  the 
(Sixty-first)  General  Assembly  failed  to  make  an  appro- 
priation providing  funds  which  would  enable  the  state 
treasurer  to  pay  warrants  drawn  by  the  state  auditor 
on  the  "Escheat  Fund"* 


CONCLUSION 


We  are  of  the  opinion  that  due  to  the  fact 
that  the  (Sixty-first)  General  Assembly  failed  to 
appropriate  funds  which  would  enable  the  state  trea- 
surer to  pjay  warrants  drawn  by  the  state  auditor 
upon  the  "Escheat  Fund’1  to  lawful  claimants,  the 
state  sudifcor  is  precluded  under  the  Constitution 
of  Missouri  and  through  the  force  of  Lection  13043 
R.  S.  Missouri,  1939,  from  issuing  warrants  drawn 
on  the  "hS’Cheat  Fund”  in  the  hands  of  the  state 
treasurer  until  a subsequent  legislature  appropri- 
ates necessary  funds  for  th©  payment  of  such  warrants* 


Respectfully  submitted 

i 

I 


B*  RICHARDS  CREECH 

Assistant  Attorney  General 

APPROVED i 


Vane'  c.  thurlo 

(Acting)  Attorney  General 


SCHOOLS:  School  hoard,  is  not  authorized  to  buy  caps  and 
gowns  and  invitation  cards  for  students  at 
graduation  time,  'there  is  no  statute  authorizing 
the  s ame . 


July  25,  1941 


Hon*  J*  P.  Smith 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
June  21st,  wherein  you  make  the  following  inquiry: 


"Please  give  me  an  opinion  on  the 
following  question, 

"A  rural  school  district  operating 
on  a 20/  levy  only,  issued  Warrants 
for  graduation  expenses  of  high 
school  pupils,  who  reside  in  the 
district*  Is  this  expenditure  of 
funds  legal?  The  expense  was  for 
graduation  cards  and  rent  of  gowns." 


The  question  which  you  present  has  been  a contro- 
versial one  throughout  the  State.  We  do  not  think  the 
question  of  whether  the  amount  of  taxes  levied  is  20/ 
or  any  amount  within  the  Constitutional  limit  would  have 
any  hearing  on  the  matter.  The  power  and  authority  of 
a school  hoard  to  expend  funds  for  any  purpose  must  be 
found  within  the  purview  of  some  statute.  School  hoards 
are  creatures  of  the  statute  whose  duties  are  purely 
statutory.  The  funds,  management  and  control  of  a school 
district  are  solely  within  the  hands  of  the  board  and  all 
its  powers  must  bs  gleaned  from  the  statutes.  Corley  v. 
Montgomery,  46  S.  W.  (2d)  283. 
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$e  have  searched  diligently  through  the  statutes  in 
an  effort  to  find  one  broad  enough  in  its  terms  to  give 
the  board  of  education  such  power  as  outlined  in  your 
letter.  We  confess  that  we  have  failed*  W©  do  not  be- 
lieve that  the  board  has  authority  to  provide  for  caps 
and  gowns  and  graduation  cards  as,  in  one  sense,  it  might 
constitute  the  use  of  public  school  funds  for  a donation, 
gift  or  private  purpose. 

In  the  decision  of  Hammond  & Stephens  v«  Christian 
County,  62  S,  W,  (2d)  844,  the  Supreme  Court  holds  that 
charts,  stars,  attendance  certificates  and  awards,  com- 
posing a system  designed  to  stimulate  school  attendance 
and  purchased  by  the  county  superintendent  of  schools, 
are  not  authorised  by  statute  and  that  the  county  is  not 
liable  for  the  same. 

We  are  not  unmindful  of  the  fact  that  caps  and  gowns, 
graduation  invitations  and  cards  are  closely  related  and 
perhaps  a part  of  a student’s  education,  yet  due  to  the 
fact  that  there  la  no  statute  authorising  the  board  to  ex- 
pend funds  for  such  articles  we  are  of  the  opinion  that 
the  board  cannot  do  so. 


Respectfully  submitted. 


OLLIVER  W . NOLEN 
Assistant  Attorney-General 

OWN J CP 


APPROVED : 


MTTOB 

(Acting)  Attorney-General 


CRIMINAL  LAW:  Setting  out  officers  subject  to  prosecution 

- for  the  purchase  of  fees  and  warrants  at 
less  than  par  under  Section  4349,  R.  S,  Mis- 
souri 1939. 


October  2,  1941 


,o'<\ 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  request  for  an  opinion  from  this  de- 
partment under  date  of  September  23,  1941,  which  reads  as 
follows : 

"In  our  auditing  of  criminal  cost 
cases  we  find  in  some  of  the  counties 
of  the  state,  that  all  of  the  county 
officials  are  engaged  in  the  business 
of  buying  witness  fees . Sections 
4349  and  4486  Revised  Statutes  of  Mis- 
souri 1939,  seem  to  prohibit a county 
officials  from  purchasing  witness  fees 
or  other  claims  against  the  county  at 
less  than  per. 

"We  would  like  an  opinion  from  your 
office  as  to. ‘Whether  this  prohibits  the 
speculation  by  county  officials  In  the 
buying  of  witness  fees  where  the  cost 
Is  paid  by  the  State,  and  If  so,  what 
. officials  are  prohibited  from  buying 
witness  fees  where  the  cost  Is  paid  by 
the  State.  If  certain  county  officials 
are  prohibited  from  buying  witness  fees, 
who  Is  charged  with  the  responsibility 
of  filing  charges  against  the  guilty 
county  officers." 

In  your  request  you  mention  Sections  4349  and 
4486,  R*  S.  Missouri  1939.  Section  4349,  R.  S.  Missouri 
1939,  provides  as  follows: 

"It  shall  be  unlawful  for  the  clerk 
of  any  court,  or  his  deputy,  or  any 
person  in  his  employ,  or  any  person 
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for  him,  or  any  other  officer  of  any 
court,  to  buy  or  purchase,  or  trade 
for,  directly  or  indirectly,  any  fee 
taxed  or  to  be  taxed  as  costs > In  the 
court  of  which  he  is  clerk  or  officer, 
or  of  any  other  court  in  this  state, 
or  any  county  warrant,  at  less  than 
par  value,  which  may  be  by  law  due 
or  become  due  to  any  person  by  or 
through  any  such  court j and  it  shall 
be  unlawful  for  any  county  clerk,  cir- 
cuit clerk,  recorder,  or  any  other  of- 
_ ficer  of  any  court,  or  hi3  deputy,  or 
any  person  in  his  employ,  to  charge, 
collect  or  receive  less  fee  for  his 
services  .than  is  provided  by  law.1' 

Under  this  section  the  crime  described  refers  to  fees 
and  county  warrants  becoming  due  to  any  person  by  or  through 
some  court.  The  crime  described  in  this  section  is  a misde- 
meanor . 


Section  4350,  R.  S.  Missouri  19^9,  provides  as  fol- 
lows s 

’'Any  such  clerk  or  officer  violating 
the  preceding  section  shall,  upon  con- 
viction, be  punished  by  fine  of  not 
less  than  one  hundred  dollars,  and 
in  addition  shall  forfeit  his  office, 
and  it  shall  be  the  duty  of  the  judge 
.having  criminal  jurisdiction  to  give 
this  and  the  preceding  section  in 
special  charge  to  the  grand  jury." 

Section  4486,  R.  S.  Missouri  1939,  provides  as  fol- 
lows t 

"Every  clerk  of  a court  of  record, 
sheriff,  marshal,  constable,  col- 
lector of  public  revenue,  or  deputy 
of  any  such  officer,  or  a judge  of  a 
county  court,  prosecuting  attorney  or 
county  treasurer,  who  shall  traffic 
for  or  purchase  at  less  than  the  par 
value  or  speculate  in  any  county  war- 
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rant  issued  by  order  of  the  county  court 
of  his  county,  or  in  any  claim  or  demand 
held  against  such  county,  shall  be  ad- 
judged guilty  of  a misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  fine  not 
less  than  twenty  nor  more  than  fifty  dol- 
lars . ” 

Under  this  section  the  crime  described  refers  to  the 
traffic  in  county  warrants  on  claims  and  demands  held  against 
the  county.  This  section  is  not  applicable  in  any  way  to 
your  request  for  the  reason  you  are  intakes  ted  in  the  disburse- 
ment of  criminal  costs  paid  by  the  state. 

Under  Section  4248,  R.  S.  Missouri  1939,  the  state 
auditor  pays  to  the  county  treasurer  in  a lump  sum  cost  bills 
due  and  payable  by  the  state.  The  county  treasurer,  in  turn, 
disburses  the  money  to  the  individual  claimant  of  fees  and 
it  is  not  a claim  or  a warrant  against  the  county  as  described 
in  Section  4486,  supra. 

In  your  request  you  also  ask  what  officials  are  pro- 
hibited from  buying  witness  fees  at  leas  than  par  whe?e  the 
cost  is  paid  by  the  state.  Section  4349,  supra,  specifically 
sets  out  and  prohibits  the  buying  of  a fee  taxed  or  a county 
warrant  at  less  than  par  value  which  becomes  due  through  any 
court.  The  officers  specifically  named  are  the  clerk  of  any 
court,  or  his  deputy,  or  any  person  in  or  not  In  his  employ 
who  should  purchase  for  him  fees  or  warrants  at  less  than  par, 
or  any  other  officer  of  any  court.  Since  it  specifically 
states  the  clerk  of  the  oourt,  there  is  no  question  but 
that  he  would  be  liable  to  prosecution  under  Section  4349, 
supra.  Since  it  mentions  ”any  other  officer  of  any  court,” 
we  are  compelled  to  give  our  opinion  as  to  who  should  be 
construed  as  ”any  other  officer  of  any  court.”  It  goes 
without  saying  that  the  Judge  of  a court  is  an  officer  of 
his  own  court.  Under  Section  13138,  R.  S,  Missouri  1939, 
the  duties  of  the  sheriff  are  specifically  set  out,  one  of 
them  being  ”and  he  Shall  attend  upon  all  courts  of  record 
at  every  term.”  Under  this  section  there  is  no  question  but 
that  the  sheriff  is  the  officer  of  any  court  of  record. 

State  v.  Yager,  250  Mo.  388. 

Section  13339,  R.  S.  Missouri  1939,  specifically 
states,  ”such  court  reporter  shall  be  a sworn  officer  of 
the  court,  # B 
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It  is*  therefore,  our  opinion  that  a court  reporter 
is  an  officer  of  the  court  although  some  states  hold  that 
a court  reporter  is  not  an  officer  of  the  court.  It  was 
so  held  in  State  ex  rel.  v.  Hitchcock,  171  Mo.  App.  109. 

Under  Section  12951,  R,  S.  Missouri  1939,  it  is 
the  duty  of  the  prosecuting  attorney  to  attend  any  term  of 
the  court  having  criminal  jurisdiction  in  his  county,  and 
by  reason  of  this  section  it  is  our  opinion  that  a prose- 
cuting attorney  is  an  officer  of  the  court. 

f. 

I 

The  county  treasurer,  the  recorder  of  deeds,  the 
assessor  and  the  coxjoner  are  not  officers  of  any  court. 

The  coroner,  under  pertain  circumstances,  may  be  consider- 
ed an  officer  of  the  court  when  he  is  acting  as  sheriff 
where  the  sheriff  has  been  disqualified  or  a vacancy  has 
been  declared  in  the  o'fice  of  sheriff. 

In  your  request  you  ask  who  is  charged  with  the 
responsibility  of  filing  charges  against  the  guilty  of- 
ficer who  can  be  prosecuted  under  Section  4349,  supra. 

Under  Section  12948,  supra,  if  the  prosecuting  attorney 
and  assistant  prosecuting  attorneys  be 'interested  In  any 
certain  case,  the  court  having  criminal  jurisdiction  may 
appoint  some  other  attorney  to  prosecute  the  case.  In 
such  a case  where  the  prosecuting  attorney  Is  guilty  of 
the  crime  charged  under  Section  4349, supra,  then  the  court 
having  criminal  jurisdiction  may  appoint  some  other  attorney 
to  prosecute  the  prosecuting  attorney* 

Under  Section  3891,  R*  S.  Missouri  1939,  the  circuit 
court,  and  -under  Section  3804,  R.  S.  Missouri  1939,  a Justice 
court  has- concurrent  jurisdiction  to  try  misdemeanors  such  as 
set  out  under  Section  4349,  supra. 

Section  3895,  R.  S.  Missouri  1939,  provides  as  follows 

’Hi/hen  any  person  has  knowledge  of  the 
commission  of  a crime,  he  may  make  his 
affidavit  before  any  person  authorized 
to  administer  oaths,  setting  forth  the 
offense  and  the  person  or  persons 
charged  therewith,  and  file  the  same 
with  the  clerk  of  the  court  having 
jurisdiction  of  the  offense,  for  the 
use  of  the  prosecuting  attorney,  or 
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deposit  it  with  the  prosecuting  attorney, 
furnishing  also  the  names  of  the  witnes- 
ses for  the  prosecution;  and  it  shall  be 
. the  duty  of  the  prosecuting  attorney  to 
file  an  information,  as  soon  as  practicable, 
upon  said  affidavit,  as  directed  in  the  next 
preceding  section.” 

Under  the  above  section  any  person  may  make  the  affi- 
davit and  file  the  same  with  the  clerk  of  the  court  having 
jurisdiction  of  the  crime  and  it  shall  be  the  duty  of  the 
prosecuting  attorney  to  file  an  information  as  soon  as  prac- 
ticable upon  said  affidavits. 

Section  3805,  R.  S.  Missouri  1939,  provides  the 
prosecuting  attorney  may  file  an  information  upon  a misde- 
meanor In  a justice  court  upon  his  own  information  and 
belief,  and  any  individual  may  file  a complaint  before  a 
justice  of  the  peace  upon  a felony  or  upon  a misdemeanor, 
and  in  a misdemeanor  when  the  complaint  is  filed  the  prose- 
cuting attorney  shall  file  an  information  founded  upon  the 
complaint. 

Under  Section  3837,  R.  S.  Missouri  1939,  it  is  the 
duty  of  the  prosecuting  attorney  to  appear  and  prosecute 
all  misdemeanors  tried  before  any  justice  of  the  peace  of 
his  county* 

% 

An  attorney  has  been  commonly  known  as  an  officer 
of  the  court  by  the  appeal  courts  of  this  state.  In  the 
case  of  In  Re  Fenn,  128  S.  W.  (2d)  657,  the  court  said: 

M#  * rwhile  a lawyer  Is  not  a public 
officer  In  the  constitutional  sense 
of  the  term,  he  is  an  officer  of  the 
court,  w % * ■»  i’f  -5c-  it  -s:-::-  w 

It  was  so  held  in  the  case  of  In  Re  Sizer,  134  S.  W. 
(2d)  1085, 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  under  Section  4349,  supra,  the  judge 
of  any  court,  the  clerk  of  any  court,  any  deputy  clerk  of 
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any  court,  the  prosecuting  attorney,  the  court  reporter, 
the  sheriff,  and  in  some  cases  the  coroner,  are  prohibited 
from  directly  or  indirectly  buying,  purchasing  or  trading 
for  any  fee  taxed  or  to  be  taxed  as  costs  in  the  court  of 
which  he  is  an  officer  or  of  any  other  court  in  this  state, 
or  any  county  warrant,  at  less  than  par  value,  which  may  be 
by  law  due  or  become  due  to  any  person  by  or  through  any 
such  court* 

It  is  further  the  opinion  of  this  department  that 
any  individual  having  knowledge  of  such  an  offense  may  file 
a complaint  in  the  proper  justice  court  and  it  then  becomes 
the  duty  of  the  prosecuting  attorney  to  file  an  information 
under  this  section  which  is  a misdemeanor* 

It  is  further  the  opinion  of  this  department  that  the 
prosecuting  attorney  may  file  an  information  on  his  own 
knowledge  and  belief  under  Section  4349,  supra,  either  di- 
rectly in  the  criminal  court  or  in  a Justice  court. 

It  Is  further  the  opinion  of  this  department  that 
if  the  prosecuting  attorney  Is  guilty  6f  a charge  set  out  in 
Section  4349,  supra,  and  a complaint  Is  filed  by  an  Individual 
before  a justice  of  the  peace,  then  the  judge  of  the  criminal 
court  may  appoint  another  lawyer  to  prosecute  the  prosecuting 
attorney. 

It  Is  further  the  opinion  of  this  department  that  the 
county  treasurer,  recorder  of  deeds,  county  collector,  asses- 
sor, and  in  most  instances  the  coroner  and  an  attorney  at  law 
are  not  officers  of  the  court  and  would  not  be  subject  to 
prosecution  as  officers  of  any  court  under  Section  4349,  supra 

Respectfully,  submitted 


APPROVED: 


W.  J.  BURKE 

Assistant  Attorney  General 


VANL:  c,  thurlo 

(Acting)  Attorney  General 
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APPROPRIATIONS';  / Appropriation  from  Private  Grain  Inspection  fund. 

for  six  months  period  is  not  affected  "by  Section 
73  of  House  Bill  581. 
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Hon-.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Mr.  Smith: 

This  is  in  reply  to  your  letter  of  recent  date, 
wherein  you  request  an  opinion  from  this  department  on  the 
following  statement  of  facts: 

"Section  73,  House  Bill  531*  provides,  ’All 
appropriations  made  under  the  provisions  of 
House  Bill  581  are  subject  to  all  prior 
appropriations  made  for  State  departments 
contained  in  this  bill  made  by  the  Gist 
General  Assembly,  and  in  no  event  will  the 
total  appropriations  of  such  departments  Bx- 
coed  the  amount  set  out  in  House  Bill  581.'" 

•3 

"Section  35*  House  Bill  66*  makes  an  approp- 
riation for  the  Grain  and  Warehouse  depart- 
ment* payable  out  of  Private  Inspection  Fund'. 

Also*  Section  34  makes  an  appropriation  for 
the  same  department  payable  out  of  Grain 
Inspection  and  Weighing  Fund*" 

"House  Bill  581  does  not  make  an  appropria- 
tion out  of  Private  Inspection  Fund  for  this 
department*  but  does  provide  for  an  appropria- 
tion out  of  the  funds  collected  for  weighing 
and  inspection  of  grain*  Section  46 i" 

"As  provided  in  Section  73*  should  the  pay- 
ments made  under  House  pill  66,  Section  35* 
from  Private  Inspection  Fund  be  charged  under 
Section  46*  House  Bill  531?" 

House  Bill  66  found  on  page  73,  Laws  of  Missouri*  by 
Section  35  thereof,  l.c*  94,  makes  an  appropriation  as  follows: 

"Grain  anci  Warehouse  Lepartment  Private 
Inspection  Fund*  There  Is  hereby  appropri- 
ated out  of  the  State  Treasury,  chargeable 
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to  the  fund  collected  and  received  by  the 
Warehouse  Commissioner  or  his  agents  and 
employees  on  account  of  inspection  and 
weighing  grain  in  private  warehouses,  the 
sum  of  Nineteen  Thousand  Seven  Hundred 
Ninety-seven  Dollars  ($19,797 .00) ‘ to  pay 
the  salaries,  wages  and  per  diem  of  the 
officers  and  employees  and  other  expenses 
of  the  warehouse  commissioner  inspecting 
grain  in  private  warehouse a for  the 
period  beginning  January  1,  1941,  to  June 
30,  1941,  as  follows:  •" 

House  Bill  531,  Laws  of  Missouri  194,  page  181, 
oy  Section  46,  1.  c.  202,  makes  an  appropriation  as  follows: 

"Grain  and  Warehouse  Department.  — There  is 
hereby  appropriated  out  of  the  State 
Treasury,  chargeable  to  the  fund  into 
which  the  fees  for  the  Weighing  and  In- 
spection of  Grain  are  deposited,  the  sum 
of  Four  Hundred  Fifty-one  Thousand  Five 
Hundred  ($451,500.00)  Dollars  to  pay  the 
salaries,  wages  and  per  diem  of  the 
officers  and  employees  and  other  expense 
of  the  grain  and  warehouse  commissioner, 
for  the  years  1941  and  1942,  as  follows: 

& a -it  . ” 

Section  73  of  said  house  Bill  531,  1.  c.  219,  reao.s 
as  follows: 

"Limitation  of  total  expenditures.  --  All 
appropriations  made  under  the  provisions 
of  House  Bill  581,  are  subject  to  all 
prior  appropriations  made  for  State 
Departments  contained  in  this  bill  made 
by  the  61st  General  Assembly  and  In  no 
event  will  the  total  appropriation  of  such 
departments  exceed  the  amount  set  out  in 
House  Bill  581." 

The  61st  General  Assembly  by  House  Bill  191,  Laws  of 
Missouri,  1941,  page  343,  amended  the  laws  pertaining  to  grain 
and  warehouses.  Lection  8 of  this  new  act,  pages  376  - 377, 
provides  as  follows: 
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n»  *•  * All  fees  shall  be  turned  lr|to  the 
State  Treasury  and  set  up  as  a special 
fund  to  the  eredit  of  the  Grain  V^arehouse 
Fund,  and  all  fees  so  turned  into  the 
State  Treasury  from  services  performed 
In  accordance  with  the  provisions1  of  this 
act  are  hereby  re-appropriated  to  the 
Department  for  the  purpose  of  paying  all 
salaries  and  expenses  necessary  for  com- 
plying with  the  provisions  of  this  act, 
and  paying  all  other  expenses  incurred  in 
the  administration  of  the  department  * * # 

*&■ » 

Prior  to  the  1941  act,  supra,  provision  was  made  for 
tho  inspection  of  private  warehouses  by  Sections  14684  and 
14635,  R*  S*  Mo*,  1939*  These  sections  authorized  the  charge 
of  an  inspection  fee*  The  fees  which  accrued  from  private 
Inspections  under  these  sections  were  kept  In  a separate 
account  and  the  appropriation  for  private  inspections  hereto* 
fore  has  been  made  as  was  made  in  said  Section  35  of  House 
Bill  66,  supra*  Under  the  foregoing  quoted  provisions  of 
Section  3 of  said  House  Bill  191,  all  fees  for  inspection  are 
be  to  be  placed  in  one  account*  This  new  act  was  approved 
August  7,  1941,  and  since  it  did  not  havg  an  emergency  clause 
does  not  go  into  effect  until  ninety  days  after  the  ad^ounn- 
ment  of  the  General  Assembly*.  V/  1th  the  foregoing  provisions 
of  the  act  pertaining  to  the  deposit  of  all  inspection  fees 
in  this  fund,  it  was  not  necessary  for  the  General  Assembly 
to  make  an  appropriation .out  of  private  inspection  funds  for 
the  balance  of  the  biennium  because  the  law  pertaining  to 
private  inspection  funds  was  replaced  by  the  foregoing  pro- 
visions of  said  House  Bill  191* 

Under  Section  19  of  Article  10  of  the  Constitution  of 
Missouri,  the  appropriations  undent  Section  35  of  House  Bill  66 
would  be  in  effect  for  a period  of?  two  years  unless  repealed 
by  the  General  Assembly  or  unless  the  General  Assembly  provided 
for  it  to  be  in  effect  for  a shorter  period  of  time*  In  so 
far  as  this  appropriation  depends  upon  private  inspection  funds 
being;  deposited  into  its  account,  from  which  payments  are  to 
be  made,  we  would  say  that  since  said  House  Bill  191  stops  the 
deposit  of  private  inspection  funds  Into  that  account*  the 
appropriation  would  be  repealed  when  no  further  funds  were 
available  in  the  account*  However,  it  will  be  noted  that  the 
appropriation  under  said  House  Bill  66  by  Section  35  thereof , 
was  only  to  cover  the  period  beginning  January  1,  1941  and 
ending  June  30,  1941,  so  regardless  of  the  provisions  of  House 
Bill  191,  -.01*  Of  the  provisions  of  Section  19  of  Article  10  of 


Hon*  Forrest  Smith  -4-  October  10,  1941 


• v 

the  Constitution  of  Missouri this  appropriation  llapse a 
June  30,  1941,  It  is  o'ur  understanding  that  funds  from 


on 


private  inspections  were  plac 
above  period  and  warrants  wei 
appropriation* 


id  in  this 
drawn  by 


account 
virtue  of 


tjh 


the 
.6  above 


As  stated  above,/ £lAid|  House  Bill  531 , Laws  of  Missouri, 
1941,  page  181,  does  not  qfpntain  a section  similar  to  Section 
35  of  House  Bill  66,  supr^V  v^ereby  funds  are  appropriated 
'out  of  private  inspection  funds,  but  it  does  contain  a 
section  appropriating  tftoney s put  of  funds  into  which  the  fees  for 
the  weighing  and  inspection  of  grain  are  deposited,*  Section 
46 , supra*  -f  .1^ 


X [ Section  34,  Laws/ of  Mis  souri, 
/\/', following  app r op ri  at  i on  i' 


1941,  page  94,  makes  the 


"Grain  and;  Warehouse  department*  — There  is 
hereby  appropriated  out  of  the  State  Treasury 
chargeable  ti)  the  Grain  Inspection  and  | 
Weighing  Fundi  the  suit  of  One  Hundred  Seven 
Thousand  Six  Hundred  Twenty *f ive  Dollars 
•(^107*625*00)  to  pay  the  salaries*  wages  and 
per  diem  of  the  officers  and  employees  and 
\ other  expense  of  the  grain  and  warehouse 
commissioner*  for  the  period  beginning 
'/'January  1.  1941  to  June  30,  1941*  as  follows: 

V'iS-  Or  *SC*.  * ■' 


this  section  funds  are  appropriated  out  of  grain  inspection 


■months  period  beginning  January 
41*  The  language*  excepting 
r personal  service*, and  Sub- 
id  section  34,  supra,  reads 

£.  i 


and  weighing;  funds  for  the  si 
l|x  1941  and  ending  June  30,  1 
the  amount*  of  subsection  A f 
section  d:  for  operation*  in  s 
the  same  "Ws  does  the  same  sub 
intending  to  appropriate  mone 
department  for  the7  remainder* 
the  appropriations  under  thes 
\ same  purpose  * and  of  course  t|i 

r*!  K 


• e c t ion  46  * . supra , 


action  in 
from  the  grain  and  warehouse 
f the  biennium*  In  other*  words, 
two  sections  were  for  the 


ere  could  be  no  question  but 
that  the  provisions  of  said  Section  73*  supra.*  would  apply  to 
the  appropriations  under  both  sections* 

'X. 

' \ 

Since  there  is  no  real  appropriation  from  the  private 
Inspection  funds  in  House  Bill  581,  then  it  would  be  seen  that 
said  Section  73,  was  not  intended  by  the  lawmakers  to  include 
the  appropriation  made  from  private  inspection  funds  as  set 
out  in  said  Section  35  of  House  Bill  66,  supra* 


This  is  a rather  peculiar  situation  and  we  do  not 
find  any  case  In  this  state  which  is  authority  upon  which  to 
base  ur  view.  However,  we  may  use  some  rules  of  construction 
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which  might  be  of  aid  in  arriving  at  a conclusion  here*  One 
of  these  rules  of  construction  is  stated  in  State  ex  rel. 
McAllister  v.  Dunn,  277  Mo.  38,  1.  c.  45: 

• 

’'■it  That  the  Legislature  intended  to 
accomplish  some thing  is  not  an  unreason- 
able conclusion.  • mat  the  statute  should 
be  construed  to  effect  this,  if  on  Its  face 
it  is  open  to  two  reasonable  constructions, 
is  settled  law. 

Applying  this  rule  here  we  must  assume  that  the  General 
Assembly,  when  they  made  the  appropriation  out  of  private 
Inspection  funds  did  not  Intend  to  do  a useless  thing,  but 
If  we  were  to  construe  the  two  appropriation  acts  so  that  by 
the  provisions  of  said  Section  73,  no  appropriation  would  be 
made  under  said  Section  35,  then  we  would  be  giving  this 
statute  a construction  which  would  be  that  the  Legislature 
did  a useless  thing.  Another  rule  of  construction  which 
might  be  applicable  here  would  be  that  repeals  by  implica- 
tion are  not  favored  and  in  order  to  effect  such  a repeal, 
it  would  have  to  be  quite  apparent  that  it  was  so  intended. 
This  rule  is  enacted  in  State  ex  inf.  Major  v.  Amick,  247 
Mo.  271,  1.  c.  289,  where  the  Court  said: 

,!If  these  two  statutes  are  consistent  and 
can  stand  together,  then  it  is  the  duty  of 
the  oourt  to  harmonize  rather  than  to  hunt 
for  conflict  of  statutory  provisions  in 
pari  materia." 

"In  discussing  this  canon  of  statutory  con- 
struction, the  fupreme  Court  of  the  United 
States,  in  the  eate  of  Frost  v.  IVenie,  157 
U.  S«  58,  used  this  language:  'It  Is  well 
settled  that  repeals  by  implication  are  not 
favored.  And  where  two  statutes  cover,  in 
whole  or  in  part,  the  same  matter,  and  are 
not  absolutely  irreconcilable,  the  duty  of 
the  court  --  no  purpose  to  repeal  being 
clearly  expressed  or  indicated  — is,  if 
possible,  to  give  effect  to  both.  In  other 
words,  it  must  not  be  supposed  that  the 
Legislature  intended  by  a later  statute  to 
repeal  a prior  one  on  the  same  subject,  un- 
less the  last  statute  is  so  broad  in  its 
terms  and  so  clear  and  explicit  in  its  words 
as  to  show  that  it  was  intended  to  cover  the 
whole  subject,  and  therefore,  to  displace  the 
prior  statu te.,n 
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Applying  this  rule  here  under  the  provisions  of  Sections  73 
and  46  of  House  Bill  581,  we  would  hold  that  the  payments 
made  under  Section  35  of  House  Bill  66  should  be  charged 
under  Section  46  of  House  Bill  581,  but  we  think  such  a 
holding  would  by  implication  repeal  the  appropriation  made 
by  the  General  Assembly  under  said  Section  35,  and  be  con- 
trary to  the  rule  enacted  above. 


CONCLUSION 


From  the  foregoing  It  is  the  opinion  of  this 
department  that  the  appropriation  from  the  Private  Grain 
Inspection  fund  made  by  Sec.  35  of  House  Bill  66  is  not 
affected  by  House  Bill  5Q1  and  especially  Sec.  73  thereof, 
and  that  all  claims  chargeable  to  the  Private  Inspection 
fund  should  be  paid  out  of  and  charged  to  the  appropriation 
authorized  by  Sec.  35  of  House  Bill  66. 

Respectfully  submitted. 


TYRE  iU  BURTON 
Assistant  Attorney  General 


APPROVED; 


VANE  G.  THURLO 

(Acting)  Attorney  General 


TWBsNS 


STATE  AUDITOR:  State  auditor  has  power,  under  Section  13100 

R.  S.  Mo.  1939,  to  compel  Recorder  of  Deeds 
show  actual  amount  paid  deputies  or  assistants. 
If  he  refuses  to  do  so  the  matter  should  be 
referred  to  the  Prosecuting  Attorney. 


October  22,  1941 


Honorable  Robert  W.  Smart 
Prosecuting  Attorney 
Lawrence  County 
Mount  Vernon,  Missouri 


Dear  Sir* 


FILE 

d)  o 

/ 1 

a 

u 

j 

This  Department  is  in  receipt  of  your  letter  of 
October  1,  1941,  wherein  you  make  the  following  inquiry: 


”0 n January  23,  1940,  Mr.  Roberts, 

Lawrence  County  Recorder  of  Deeds,  sub- 
mitted his  annual  report  to  the  bounty 
Court,  making  an  accounting  for  all 
fees  collected  and  received  fdr  the 
year  1939.  'these  fees  totaled  #5,756.15. 
Mr,  Roberts  then  made  a deduction  of 
11800.00  for  ^deputy  hire  and  office 
help*  leaving  a balance  of  §3,956*15. 

Since  there  is  a statutory  maximum  of 
|4, 000*00  on  the  Recorder^  salary  there 
was  no  balance  remaining  to  be  paid  back 
to  the  County,  Mr,  Williams  desires  to 
inquire  into  the  correctness  of  the  sum 
of  § 1800 .00  which  Mr.  Roberts  deducted 
from  his  total  fees  received  and  has  re- 
quo  stad  Mr.  Roberts  to  produce  either  an 
affadavit,  cancelled  checks,  or  receipts, 
all  of  which  requests  have  been  refused 
by  Mr.  Roberts*  Mr.  Roberta  takes  the 
position  that  since  he  has  submitted  his 
report  to  the  County  Court  setting  up  in 
full  all  fees  deceived  and  further  setting 
up  the  amount  which  he  has  deducted  for 
deputy  hire  and  office  help,  which  report 
was  approved  by  the  County  Court,  that  he 
Is  under  no  compunction  under  the  law  to 
produce  any  further  evidence  that,  he  has 
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paid  the  amount  set  up  for  deputy  hire 
and  office  help.  In  order  that  you  may 
have  a complete  understanding  of  the  facta, 
I am  inclosing  a copy  of  Mr.  Roberts*  re- 
port to  wb  ich  I have  referred  so  that  you 
may  see  the  exact  form  in  which  the  items  ' 
are  set  up* 

"The  sole  question  to  be  determined  is 
whether  or  not  the  State  Auditor  or  his 
representative,  under  the  circumstances 
which  I have  above  outlined,  has  the  au- 
thority to  force  the  production  of  evi- 
dence on  the  part  of  the  Recorder  to 
prove  that  he  has  paid  for  dapiity  hire 
and  office  help  in  the  amount  which  he 
deducts  in  his  statement  for  same." 


Article  III,  Chapter  87,  Section  12094  to  13104, 
inclusive,  R.  S.  Missouri,  1939,  refers  to  the  duties  of 
the  state  auditor  in  connection  with  auditing  the  state  in- 
stitutions as  well  as  all  county  officers.  Section  13094, 

R.  S,  Missouri,  1939,  specifically  refers  to  the  recorder 
of  deeds  including  every  county  in  the  state. 

4 

Section  13098,  R,  S.  Missouri,  1939,  makes  it  a mis- 
demeanor for  any  county  officer  to  refuse  to  comply  with  the 
provisions  of  Article  III,  We  herewith  set  forth  the  terms 
of  Section  13100,  R.  3.  Missouri,  1939,  as  we  believe  it  is 
the  pertinent  section  in  answering  your  question* 


"If  any  such  officer  or  officers  shall 
refuse  to  submit  their  books,  papers  and 
concerns  to  the  Inspection  of  the  auditor 
of  the  state,  or  any  of  his  examiners, 
or  if  anyone  connected  with  the  official 
duties  of  the  state,  county  or  Institution 
shall  refuse  to  submit  to  he  examined  upon 
oath,  touching  the  officers  of  such  county, 
the  auditor  of  state  shall  report  the  fact 
to  the  prosecuting  attorney,  who  shall 
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Institute  such  action  or  proceedings 
against  such  officer  or  officers  as 
he  may  deem  proper.” 


Under  the  Constitution,  especially  Article  IX, 

Section  13  provides,  in  part,  that  every  officer  shall 
make  a return  quarterly  to  the  County  Court  of  all  fees 
received  by  him  and  of  the  salaries  actually  paid  to  his 
deputies  or  assistants,  stating  the  same  in  detail  and 
verifying  the  same  by  his  affidavit.  The  statement  signed 
by  the  recorder  of  deeds  is  not  verified  and  hence  is  open 
to  attack  as  to  its  verity  or  correctness.  By  the  terms 
of  Section  1-5100,  supra,  it  appears  to  be  a matter  which 
should  be  handled  by  you,  as  prosecuting  attorney,  after 
proper  facts  and  report  is  submitted  to  you  by  the  examin- 
ing officer,  and  prosecution  can  be  bottomed  on  Section 
13098. 

We  call  your  attention  to  the  fact  that,  by  the  terms 
of  Section  13100,  the  examining  officer  may  call  for 
examination  or  testimony  of  any  one  connected  with  the 
official  duties  of  the  county.  Therefore,  by  v?ay  of 
suggestion,  it  is  possible  that  the  state  auditor  or  his 
deputies  could  examine  'the  deputies  and  assistants  who 
have  served  under  the  recorder  of  deeds  and  determine  from 
such  deputies  end  assistants  the  actual  amount  that  was 
paid  to  them, 

■Respectfully  submitted. 


0LL7X  dh  W.  NOLEN 

Assistant  Attorney  General 

A f PROVED* 


VANE  C.  THURLO 

(Acting)  Attorney  General 


BOARD  OP  HEALTH:  No  limit  on  inspectors  in  Pood  & Drug 

and  cosmetology  departments  or  their 
salaries . 


State  Board  through  president  may  sign 
all  payroll  vouchers,  except  water  and 
sewage  division  which  Commissioner  of 
Health  may  sign,  but  such  duty  may  be 
delegated. 
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Honorable  Porroat  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir* 


FILE 


This  will  acknowledge  receipt  of  your  letter  of 
September  30,  1941,  presenting  for  our  opinion  the  follow- 
ing questions: 


”1,  Row  many  inspectors  may.,  the  State 
Board  of  Health  employ  in  its  Pood  and 
Drug  Department? 

"2.  What  compensation  may  they  receive? 

”3.  How  many  employees  may  the  State 
Board  of  Health  employ  in  its  Cosmetology 
Department? 

• ”4.  What  compensation  may  they  receive? 

”5.  Who  is  authorized  to  sign  pay-roll 
vouchers  in  the  Board  of  Health,  the 
President  of  the  State  ^oard  of  Health 
or  the  Secretary  of  the  State  Board  of 
Health?” 


In.  Laws  of  1909,  p«  559,  the  office  of  Hotel  In- 
spector was  created  and  certain  duties  were  Imposed  upon 
said  officer.  In  Laws  of  1923,  p.  227,  said  office  was 
abolished  and  the  duties  thereof  imposed  upon  the  Food 
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and  Drug  Commissioner, 

In  Laws  of  1919,  p.  379,  the  office  of  Beverage 
Inspector  was  created  and  certain  duties  eere  imposed 
upon  said  officer.  In  Laws  of  1923,  p*  228,  said  office  was 
abolished  and  the  duties  thereof  were  Imposed  upon  the  Food 
and  Drug  Commissioner* 

In  1923  the  Food  and  Drug  Commissioner  was  a separata 
office  existing  under  the  provisions  of  Chapter  38,  Article 
VI,  R,  S*  Missouri,  1919,  with  the  duty  to  make  certain  in- 
spections relative  to  the  manufacture  and  sale  of  food  pro- 
ducts and  drugs. 

It  therefore  appears  that  in  1923,  after  the  enactment 
of  the  laws  above  mentioned,  relative  to  hotel  and  beverage 
inspections,  the  Food  and  Drug  Commissioner  became  vested 
with  duties  relative  to  three  subjects  — hotel  inspections, 
beverage  Inspections  and  inspections  of  food  and  drugs* 

In  Laws  of  1933,  p,  255,  the  office  of  Food  end  Drug 
Commissioner  was  abolished  and  the  duties  thereof  were  con- 
ferred upon  the  Commissioner  of  Health, 

In  Laws  of  1939,  p,  416,  the  act  of  the  General  Assembly 
in  1933,  abolishing  the 'off  lea  of  Food  and  Drug  Commissioner 
and  Imposing  the  duties  thereof  on  the  Commissioner  of  Health, 
was  repealed  and  a new  act  passsd  which  conferred  the  duties 
of  said  Food  and  Drug  Commissioner  on  the  Stats  Board  of 
Health  of  Missouri, 

Since  the  Act  in  1939,  no  furthor  changes  hsvs  bean 
made,  and  it  thus  appears  that  the  administration  of  the  laws 
relating  to  hotel  Inspections,  beverage  inspections  and  in- 
spections of  food  and  drugs  la  now  voatod  in  the  State  Board 
of  Health, 

Under  Section  9737,  R*  S,  Missouri,  1939,  the  State 
Board  of  Health  is  directed  to  establish  certain  divisions 
In  said  agency,  and  we  assume  that  under  such  authority  there 
has  been  established  the  Division  of  Food  and  Drugs,  £hla 
division  Includes  the  duties  pertaining  to  hotel  inspections, 
beverage  Inspections  and  Inspections  of  food  and  drugs* 
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Chapter  58,  Article  VI,  R.  S.  Missouri,  1939,  contains 
the  duties  and  authority  of  the  State  Board  of  Health  relative 
to  hotel  inspections.  As  the  article  now  stands,  there  is 
no  provision  made  therein  for  employees  or  inspectors  or 
for  a salary  for  such  employees  or  inspectors.  The  only 
reference  is  found  in  Section  9925  thereof,  wherein  it  is 
made  the  duty  of  the  w commissi oner  and  his  deputies  to  see 
that  all  the  provisions  of  this  article  are  complied  with,” 
and  Section  9954,  referring  to  method  of  payment  of  deputies. 

Prior  to  1923,  when  the  office  of  Hotel  Inspector  was 
abolished,  the  statute  (See,  5889,  R*  S.  Missouri,  1919) 
provided  for  not  to  exceed  three  deputies  with  a salary  of 
not  to  exceed  $100.00  per  month.  This  statute  was  expressly 
repealed  by  the  1923  Act  (Laws  1923,  p,  227), 

Chapter  58,  Article  VII,  R,  53.  Missouri,  1939,  contains 
the  duties  and  authority  of  the  State  Board  of  Health  relative 
to  beverage  inspections.  As  the  article  now  stands,  there  is 
no  provision  made  therein  for  employees  or  inspectors  or  for 
their  salaries.  The  only  reference  found  is  in  Sections 
9969,  9976  thereof,  providing  that  Mthe  expense  of  said 
office,  including  the  salaries  of  the  commissioner  and  his 
deputies,  shall  be  paid  monthly  out  of  the  amount  appropriated 
by  law,  Prior  to  1923,  when  the  office  of  Beverage 

Inspector  was  abolished,  the  statutes  (Secs.  5959,  5960, 

R.  S,  Mo.  1919)  provided  for  four  deputies  with  an  annual 
salary  of  $1800,00,  and  such  chemical  and  clerical  holp  as 
was  necessary,  with  no  fixed  salary  or  any  provision  made 
for  a salary  for  such  employees,  except  for  provision  for 
payment  of  all  salaries  out  of  such  sums  as  may  be  appro- 
priated for  such  purpose.  These  statutes  ware  expressly 
repealed  by  the  1923  Act  (Laws  1923,  p,  228), 

Chapter  58,  Articles  I to  V,  inclusive,  R,  5.  Missouri, 

1959,  contains  the  duties  and  authority  of  the  State  Board  of 
Health  relative  to  inspection  of  food  and  drugs.  As  the 
articles  now  staid.  Section  9856  thereof  authorizes  the 
appointment  of  one  depixty  with  a salary  of  $1200.00  annually; 
not  to  exceed  six  inspectors  with  a salary  of  #1000.00, annually  and 
allows  the  commissioner  not  to  exceed  $50.00  per  month  for 
clerk  hire.  Prior  to  1933,  whan  the  office  of  Food  and  Drug 
Commissioner  was  abolished,  this  section  was  the  same  (Sec. 

13006,  R.  S.  Mo,  1929). 
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A summary  of  the  foregoing  results  in  the  following: 

In  only  one  (the  article  pertaining  to  food  and  drugs)  of 
these  articles  is  any  express  provision  made  of  inspectors 
and  their  salaries,  but  all  contain  reference  to  deputies 
by  either  referring  to  the  duties  or  the  method  of  paying  the 
salary  of  such  deputies. 

Chapter  57,  Article  V,  R.  S,  Missouri,  1939,  contains 
the  duties  and  authority  of  the  State  ^oard  of  Health  relative 
to  Cosmetology,  Hairdressers  and  Manicurists,  Examination 
of  that  Article  discloses  that  it  makes  no  provision  for  any 
employees  or  Inspectors  and  does  not  even  make  a reference 
thereto,  such  as  was  found  in  the  articles  heretofore 
examined. 

We  have  further  examined  all  other  articles  of  Chapter 
57  and  58,  R,  S,  Missouri,  1939,  which  the  Board  of  Health 
Is  charged  with  administering,  and  except  as  heretofore 
noted,  find  only  one  provision  made  for  employees.  That 
Is  found  in  Section  9761,  Chapter  57,  Article  II,  R.  S. 
Missouri,  1959,  relating  to  vital  statistics. 

However,  we  do  not  think  that  the  failure  of  the  law 
to  expressly  authorize  the  appointment  of  employees  and 
inspectors  In  the  Food  and  Drug  division  (treating  section 
2856  as  inoperative, later  to  be  explained),  and  in  the 
Cosmetology  division,  prevents  the  appointment  of  such 
employees  and  inspectors. 

In  59  Corpus  Juris,  p,  128,  Section  188,  appears 
the  following  rules 


w8tate  officers  or  boards  have  power  to 
hire  or  appoint  agents  or  other  em*- 
ployees  whenever  such  power  is  express- 
ly conferred  by  law  or  implied  from 
the  nature  of  the  duties ■ to  be  per- 
formed, ’■»  « * fc,1*  (Underscoring  ours) 


In  Wines  v.  Garrison,  214  P,  56,  26  A,  L,  H,  1302, 
1309  (Cal.)  the  following  statement  appears: 


Hon*  Forrest  Smith 


(5) 


October  25,  1941 


"«■  # « By  section  59  of  the  County 
Government  Act  (1897)  above  qhoted, 
and  the  corresponding  section  of  the 
Political  Code  (Sec,  4024),  the 
officer  has  the  authority  to  appoint 
as  many  deputies  and  assistants  as 
may  be  necessary  to  enable  him  to 
perform  the  duties  of  his  office. 
This  would  be  the  rule  si  thout  any 
statutory  authority.  ***■*•  *.w 
(Underscoring  ours) 


In  John  Taylor  v.  Frown,  4 Cal,  188,  it  appears  that 
no  statute  existed  authorizing  the  appointment  of  a deputy 
constable,  When  this  right  was  called  into  question,  the 
court  said* 


"A  constable,  like  any  other*  minis- 
terial officer,  has  the  right  to  ap- 
point as  many  deputies  as  he  pleases, 
* * & * 


In  Jobson  v,  Fennell,  35  Cal,  711,  the  point  was 
involved  that  was  ruled  in  the  preceding  case.  The  court 
said,  1,  c.  712* 


"The  general  rule  of  the  common  law 
is,  that  officers  who" exercise  judicial 
functions  cannot  act  by  deputy,  but 
those  who  exereise  merely  ministerial 
functions  may,  without  express  authority 
to  that  effect,  * •»," 

"The  statute  of  this  State  in  relation  to 
Constables  Is  silent  as  to  the  appoint- 
ment of  deputies.  (Stats.  1850,  p.  263.) 
Such  being  the  case,  the  rule  of  the 
common  law  applies,  and  It  has  according- 
ly been  held  that  Conatables  may  act  by 
deputy  in  the  exercise  of  their  ministerial 
functions," 
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In  Franklin  v*  Hammond,  at  al.,  45  Pa.  507,  it  appears 
that  the  State  Treasurer  was  authorised  by  statute  to  settle 
certain  debts  due  the  state  from  corporations.  The  treasurer 
to  carry  out  this  power,  appointed  Thomas  3*  Franklin,  Attor- 
ney-General of  Pennsylvania,  to  be  his  agent.  The  Attorney- 
General  In  turn  appointed  J.  W»  Hammonds  to  act  for  him* 

The  authority  of  Franklin  to  make  this  appointment  was  drawn 
into  question.  The  court  said,  1.  c.  512: 


’’Although  not  necessary  to  a deter- 
mination of  this  case,  we  will  look 
for  a moment  at  the  controverted  point 
of  authority.  The  authority  to  Prmk- 
lin  was  *to  discover  and  bring  to 
settlement  corporations*  In  default 
to  the  Commonwealth,  *on  account  of 
non-payment  of  their  dues,  and  to 
adopt  such  measures  In  the  premises 
as  to  h im  may  seem  best  calculated  to 
carry  out  the  authority  hereby  con- 
ferred.* If  assistance  wore  necessary 
In  the  performance  of  the  duty  assigned 
and  accepted,  surely  here  was  authority 
to  employ  It.  He  was  only  United  In 
the  measures > to  be  em  Toyed  by  bis  own 
discretion,  and  Tike  legal  requirement 
that  they  should  be  lawful.  If  personal 
intercourse  with  the  corporations  was 
deemed  better  than  a correspondence,  he 
might  employ  the  former  in  preference 
Co  the  latter;  he  might  attend  in  person 
or  employ  an  agent.  The  proceedings 
were  not  restricted  to  process,  so  as 
to  come  within  the  prohibitions  of  the 
Act  of  1806,  It  was  an  agency  outside 
of  that,  effectuating  what,  doubtless 
it  was  thought  could  not  be  as  success- 
fully accomplished  by  a resort  to  formal 
proceedings.  v'lewed  in  this  light,  we 
sea  the  reason  of  the  appointment  of  an 
agent,  and  at  the  same  time  the  general 
authority  conferred.  **  «-  * ” 
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In  Opinion  of  the  Justices,  54  Atl,  951  (N.H.),  the 
point  Involved  was  the  right  of  the  Governor  to  appoint 
an  attorney  to  collect  certain  claims  against  the  United 
States  The  court  said,  1.  c,  951s 


"By  section  3,  c.  2479,  p«  2435,  Laws 
1861,  the  Governor,  with  the  advice 
and  consent  of  the  council,  was  ’au- 
thorized and  empowered  to  negotiate, 
adjust  and  settle  all  questions,  ac- 
counts, matters  and  things,  between 
this  state  and  the  United  States,  in 
any  way  * * # growing  out  of  «•  » # any 
contracts  or  expenditures  which  may 
be  made  for  the  public  defense  or  the 
payment  of  troops.*  The  Governor  end 
Council  at  the  date  of  the  appointment 
in  question  (this  act  being  still  in 
force!  were  therefore  expressly  au- 
thorized to  negotiate,  adjust,  and 
settle  any  accounts  or  claims  of  this 
character  then  existing  in  favor  of 
the  state  against  the  general  govern- 
ment, Ihat  there  were  such  claims 
appeal  s to  hive  been  than  contended, 
and  is  now  established*  The  power  so 
conferred,  by  necessary  implication. 
Included  authority  to  do  whatever  was 
reasonably  necessary  for  its  proper 
and  efficient  execution.  It  is  not 
to  be  supposed  the  Legislature  under- 
stood the  Governor  and  Council  would 
or  could  personally  perform  all  the 
services  Incident  to  the  proper  investi- 
gation, proof,  and  prosecution  of  such 
claims  by  the  state*  Such  matters 
are  commonly  conducted  by  persons  hav- 
ing special  training,  experience,  and 
skill.  The  appointment  of  suitable 
persons  to  represent  the  state  in  the 
prosecution  of  Its  claim  before  the 
appropriate  tribunals  must  therefore 
have  been  understood  to  have  been  embraced 
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•:«>v , ' ' 


within  the  general  terms  by  which 
power  in  the  matter  was  conferred 
upon  the  executive.  Evidence  in 
support  of  this  conclusion  is 
furnished  by  section  1,  c.  4076,  p. 

3120,  Laws  1865,  in  which  the 
Governor  and  Council  ware  empower- 
ed 1 to  pay  the  authorised  agent  or 
agents  employed  by  the  state  in  pro- 
secuting the  claims  of  said  state 
against  the  United  States.*  No  other 
statutory  provision  in  the  matter 
being  found,  this  act  appears  to  be 
a legislative  recognition  of  the 
legal  emjSbyment  of  ’agents*  for  the 
purpose  named,  under  the  act  first 

cited.  # v-  * * * * *.w 

' i 

? 

The  foregoing  authorities,  while  some  are  perhaps 
silent  as  to  the  rule  invoked,  invoke  the  rule  that-  an 
officer  or  hoard  has  by  implication  all  powers  necessary 
to  effectuate  the  express  power  granted.  This  rule  has 
long  been  recognized  and  applied  by  the  courts  in  this 
State.  In  Hudgins  v,  Mooresvllle  Consolidated  School 
District,  et  al.,  312  Mo.  1,  278  S.  W.  769,  771,  it  is 
stated* 


# # The  rule  of  interpretation  being 
that  a power  granted  carries  with  it, 
incidentally  or  by  implication,  powers 
not  expressed,  but  necessary  to  render 
effective  the  one  expressed;  # ■»  #.n 


Applying  the  foregoing  rules  to  our  precise  question,  it 
appears  that  the  State  Board  of  Health  is  composed  of  seven 
(7)  persons  (Section  9733,  E.  S.  Missouri,  1939),  and  the 
statutes  fixing  their  compensation  at  Ten  Dollars  ($10.00) 
for  each  day  engaged  in  carrying  out  their  duties  (Section 
9740,  R.  S.  Missouri,  1939),  certainly  contemplates  only 
part  time  service.  As  was  pointed  out  in  the  case  of 
Opinions  of  the  Justices  (54  Atl.  951),  it  cannot  be  sup- 
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posed  that  the  Legislature  Intended  for  these  seven  (7) 
men  to  personally  make  the  necessary  inspections  of  hotel, 
beverages  and  food  and  drugs,  and  as  we  have  heretofore 
pointed  out,  the  statutes  pertaining  to  such  function  by 
referring  to  the  duties  of  or  method  of  payment  of  deputies 
and  employees  expressly  recognizes  that  there  will  be  per- 
sons employed  to  actually  perform  the  duties  imposed  on 
the  Board  of  Health,  If  it  were  not  the  rule"  that  the  State 
Board  of  Health  could  employ  all  persons  necessary  to 
carry  out  their  powers,  than  those  powers  granted  are 
empty  and  amount  to  nothing  because  of  the  impossibility 
of  seven  (7)  men,  with  other  duties  besides,  to  carry  them 
into  affect. 

The  expressed  power  given  the  Board  of  Health  is 
to  inspect  hotel,  beverages,  food  and  drugs,  and  license 
those  desiring  to  become  cosmetologists.  In  order  to  make 
this  power  effective,  by  implication  said  board  has  au- 
thority to  employ  all  personnel  necessary. 

'4 

However,  even  this  conclusion  leaves  one  thing  yet 
undeciphered,  What  effect  is  to  be  given  Section  9856,  R. 

5,  Missouri,  1939,  providing  for  certain  employees  and  their 
salary  to  Inspect  food  and  drugs?  It  has  been  suggested 
that  said  section  beer  repealed  by  implication  on  the 
theory  that  it  Is  Inconsistent  with  the  act  abolishing 
the  office  of  food  and  drug  conraiswioher  and  conferring  the 
duties  on  the  Board  of  Health  (Laws  1939,  p.  416).  We  do 
not  believe  this  to  be  ao*  n Courts  will  not  hold  that  a 
later  statute  repeals  cn  earlier  one  by  Implication,  nor 
by  an  express  provision  to  the  efr?ect  that  it  repeals 
farmer  acts  inconsistent  WL  th  it,  unless  the  inconsistency 
clearly  appears.  If  the  two  statutes  may  be  read  together 
without  repugnancy  or  unreasonableness,  they  will  be  read 
together  and  given  effect, " (Nichol  v«  Hobbs,  187  9.  TV. 

258,  259,  Mo.  Sup. ) As  we  see  it,  the  Act  in  Laws  of  1939, 
p.  416  and  Section  9856,  R.  3.  Missouri,  1°T59,  are  In  no 
way  repugnant  to  each  other.  One  abolishes  an  office  and 
transfers  the  powers  and  duties.  Whe  other  contains  one 
of  the  powers  attached  to  the  office  abolished  and  of  course 
was  carried  On  over  as  one  power  which  the  Board  of  Health 
could  exercise.  We  think  A reasonable  view  could,  if  said 
statute  had  a subject  on  vhich  to  operate,  produce  the 
result  th  t now  the  Board  of  Health  has  the  authority  to 
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make  the  appointments  mentioned  in  Section  9856,  subject 
of  course,  to  the  limitations  contained  therein  as  to 
numbers  and  salary.  However,  this  view  In  no  way  detracts 
from  the  power  of  said  board  to  appoint  as  many  persons 
as  may  be  necessary  to  enforce  the  hotel  and  beverage 
inspections  laws.  The  limitation;  is  only  on  those  appoint- 
ments respecting  food  and  drugs,  and  even  so,  we  do  not 
think  it  operates  as  a barrier  to  the  appointment  of  more 
than  one  deputy  and  six  inspectors  on  that  phase  of  the 
work. 


Our  reason  is  that  Section  9737,  R,  S,  Missouri,  1939, 
provides  as  follows* 


ffIn  addition  to  the  divisions  of  vital 
statistics  and  laboratories  already 
established,  the  board  shall  establish 
the  following  divisions:  Preventable 
diseases,  including  tuberculosis,  child 
hygiene,  venereal  diseases ; and  other 
divisions  as  it  may  deem  necessary 
from  time  to  time*  *-  * * * -»  •s:-H 


As  we  understand  'it,  the  Board  has,  under  this  broad 
authority,  established  the  Division  of  Food  and  Drugs,  which 
administers,  under  the  supervision  of  the  board,  the  laws 
pertaining  to  hotel,  beverage  and  food  and  drug  inspections. 
That  being  so,  these  subject  matters  have  lost  thal  r identity 
so  far  as  it  may  be  said  that  one  inspector  was  hired  to 
do  this  duty  and  another  to  do  that  duty.  And  this  is  true, 
irrespective  of  the  terms  of  Section  9737,  Vifhon  the  offices 
of  hotel  and  beverage  inspector  were  abolished  and  the 
duties  conferred  on  the  Food  and  Drug  Commissioner,  the 
effect  of  such  action  was  to  weld  the  three  into  one  single 
department  — The  Food  and  Drug  Department.  Thus,  when  the 
duties  of  the  food  and  drug  commissioner  were  placed  on 
the  Board  of  Health,  that  officer’s  department  went  into 
the  board  I of  health  as  a single  unit.  Therefore  it  appears 
to  make  little  difference  whether  it  has  been  constituted  a 
division  by  the  board  or  has  been  merely  left  as  it  was, 
the  result  either  way  is  the  same.  It  is  a single  unit  with 
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no  line  being  drawn  between  the  three  types  of  work  it 
perfoms,  so  far  as  the  employees  of  said  unit  or  division 
are  concerned. 

We  think  the  Legislature  has  recognized  this  view. 

In  Laws  of  1937,  p,  113,  we  find  an  appropriation  to  the 
Pood  and  Drug  Department  end  it  makes  no  break  down  as  to 
vtfiat  part  of  the  funds  are  allocated  to  hotel,  beverage 
and  food  and  drug  inspections.  The  same  appears  in  the 
appropriation  in  Laws  of  1939,  p.  128,  The  same  is  also 
true  of  the  appropriations  in  Laws  of  1941,  p,  98,  218. 

We,  therefore,  fail  to  see  how  it  con  be  said  that 
an  inspector  employed  in  tha  ”Food  and  Drug  Department” 
with  the  duty  of  enforcing  the  law  pertaining  to  said 
department,  can  be  said  to  be  limited  as  to  salary  by 
the  terms  of  Section  9856,  which  clearly  applies  to  only 
a portion  of  his  duties.  By  the  same  reasoning,  we  do 
not  see  how  the  Board  of  Health  is  in  any  way  limited 
by  said  section  as  to  the  number  of  inspectors  it  may 
employ  to  enforce  said  laws,  which  are  articles  1 to  7, 
inclusive,  of  Chapter  58,  R,  S»  Missouri,  1939*  We  are 
further  fortified  in  this  view  by  the  terms  of  Section  9856, 
H,  S,  Missouri,  1939,  which  specifically  restricts  the 
duties  of  the  employees  provided  for  under  Section  9856, 
to  enforcing  ”all  laws 'that  now  exist  or  that  may  hereafter 
be  enacted  regarding  the  production,  manufacture  or  sale 
of  any  food  products  * # * or  drug,”  The  present  inspectors 
do  not  have  these  duties  alone,  they  have  those  and  the 
further  duty  to  inspect  hotels  and  beverages.  Section  9856 
stands  unrepealed,  but  inoperative  because  there  is  nothing 
in  existence  to  ich  it  applies.  There  are  no  inspectors 
of  food  and  drugs.  The  present  inspectors  are  inspectors 
of  the  Food  and  Drug  Division  of  the  Board  of  Health, 

It  Is,  therefore,  our  opinion  that  the  board  of  health 
may  employ  as  many  Inspectors  as  necessity  demands  in  the 
division  of  Food  and  Drugs  and  division  of  Cosmetology, 
subject  only  to  the  limitation  of  the  available  appropria- 
tion. 


Your  question  as  to  the  salary  that  may  be  paid  said 
insppctors  seems  to  be  completely  answered  by  the  case  of 
State  ex  rel,  Hueller  v,  Thompson,  289  S.  W,  'S3®  (Mo*  Sup.) 
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That  case  involved  the  right  of  the  Board  of  Permanent 
Seat  of  Government  to  appoint  an  assistant  commissioner 
and  the  fixing  of  his  salary*  The  statutes  involved  au- 
thorized the  appointment  of  a commissioner  at  a salary  of 
Two  Thousand  Five  Hundred  Dollars  ($2, 500*00),  and  au- 
thorized the  appointment  of  as  many  watchmen  as  was 
necessary  but  did  not  fix  their  salary,  Uo  provision  was 
made  for  the  appointment  of  an  assistant  commissioner  or 
fixing  a salary  for  the  same*  The  court  disposed  of  the 
question  as  follows,  1.  c*  340* 


’’Since  the  Legislature  has  not,  by 
any  general  law,  fixed  the  compensa- 
tion of  any  employees  or  appointees 
of  the  board  of  the  permanent  seat  of 
government,  except  that  of  the  commis- 
sioner thereof,  and  has  not  named  or 
limited  the  number  of  such  employees 
or  appointees,  save  and  except  certain 
temporary  employees  (section  9267,  R. 

8.  Mo*  1919),  it  i_§  t£  be  presumed  that 
it  Intended  to  give  the  board  a discre- 
tion as  to  the  kind  and  number  of  assist- 
ants and  helpers  necessary  to  carry  on 
the  duties  eh joined  upon  the  board  by 
said  chapter  84,  as  well  as  the  compen- 
sation of  such  employees,  helpers,  and 
assistants.  Indeed,  the  number  of  per- 
sons necessary  to  take  care  of  and  pro- 
tect the  property  of  the  state,  as  con- 
templated and  required  by  law,  is  a 
matter  which  the  Legislature  could  not 
foresee*  Therefore  the  placing  of  no 
inhibition  upon  the  employment  of  such 
help,  but  to  leave  the  same  to  the  wis- 
dom and  discretion  of  the  board  of  the  per- 
manent seat  of  government,  reflects  a 
wholesome  legislative  policy,  Vie  hold, 
therefore,  that  the  board,  in  its  dis- 
cretion, had  the  power  to  appoint  an 
assistant  commissioner  and  to  fix  his 
compensation.  *■  •”  -ft  ■».”  (Underscoring 
ours ) 
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Just  previous  to  this  ruling  the  court  >said,  1,  c*  340: 


«•  # As  to  the  compensation  of 
these  watchmen,  the  statute  makes  no 
provision,  thereby  B aving  it  within 
the  authority  of  the  board  to  fix 
such  compensation  as  the  board  may 
deem  fair  and  reasonable,” 


It  is  clear  that,  under  the  rule  laid  down  by  this 
case,  the ’Board  of  Health  has  authority  to  fix  the 
salaries  of  the  inspectors  in  the  Division  of  Food  and 
Drugs  and.  Division  of  Cosmetology  in  such  sums  as  the 
board  may  deem  fair  and  reasonable. 

The  remaining  question  is:  Who  is  authorised  to 
sign  payroll  vouchers  in  the  Board  of  Health?  We  take 
you  to  mean  by  this  question  all  branches  of  said  board 
and  not  just  the  two  with  which  we  have  been  dealing  in 
the  foregoing. 

As  we  see  it,  this  question  Is  partlallv-  answered  by 
the  statutes  and  where  the  statute  makes  no  express  pro- 
vision, it  will  depend  upon  who  or  whit  body  is  charged 
with  administering  the  various  provisions  of  Chapters  57 
and  58,  R.  S,  Missouri,  1939, 

Under  Section  9740,  R*  S.  Missouri,  1939,  it  is 
expressly  provided  that  the  members  of  the  board  are  to 
receive  a per  diem  allowance,  plus  necessary  expenses  and 
that  ”The  president  of  the  board  shall  certify  the  amount 
to  the  Commissioner  of  Health  and  the  per  diem,  traveling 
and  other  expenses  of  members  and  on  presentation  of  this 
certificate  the  auditor  of  state  shall  draw  his  warrant 
on  the  state  treasurer  for  the  amount,” 

Our  view  of  the  meaning  of  this  statute  is  that  the 
board  members  are  authorized  to  be  paid  their  per  diem  and 
expenses  on  the  certificate  of  the  president  which  certifi- 
cate the  Commissioner  of  Health  is  to  present  to  the  auditor 
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Under,  section  9752,  R.  S.  Missouri,  1939,  the  divi- 
sion of  ?/ater  and  Sewage  is  maintained  out  of  the  fees 
collected  for  the  service  performed  under  section  9751, 

K.  S«  Missouri,  1939,  Said  section  provides  "the  state 
auditor  shall  draw  his  warrant  for  claims  against  this 
fund  (created  out  of  the  fees  collected)  after  such 
claims  have  bean  approved  by  the  secretary  of  the  state 
board  of  health," 

The  Commissioner  of  Health,  under  Section  9744,  R,  S, 
Missouri,  1939,  is  constituted  the  secretary  of  the  board. 
Therefore,  the  salaries  attendant  to  administration  of  the 
Water  and  Sewage  Divisfcn  should  be  paid  upon  the  voucher 
of  the  Commissioner  of  Health, 

Article  II  of  Chapter  57,  R,  S,  Missouri,  1939, 
relates  to  the  bureau  of  teltal  statistics.  Section  9761 
thereof  makes  the  secretary  of  the  board  of  health,  (now 
the  Commissioner  of  Health)  the  titular  head  of  said 
department.  The  statute  then  provides,  "The  state 
board  of  health  shall  provide  for  such  clerical  and 
other  assistance  as  may  be  necessary  for  the  purposes 
of  this  article,  who  shall  serve  during  the  pleasure  of 
the  board,  and  may  fix  the  compensation  of  persons  thus 
employed  within  the  amouht  appropriated  therefor  by  the 
legislature."  No  provision  is  made  in  said  articld 
relative  to  who  shall  be  authorized  to  submit  payroll 
vouchers  of  these  employees.  However,  since  the  Board 
of  Health  has  the  power  to  appoint  and  dismiss  these  per- 
sons, we  are  of  the  opinion  said  board,  through  its  presi- 
dent, is  the  proper  party  to  sign  such  vouchers. 

Article  17,  Chapter  57,  R.  S*  Missouri,  1939,  relates 
to  chiropodists.  The  administration  of  this  law  is 
vested  In  the  Board  of  Health  (Sections  9795,  9808)  and 
by  section  9807,  thereof  the  board  members  are  allowed 
Ten  Dollars  ($10.00),  and  expenses  for  eaeh  day  spent  in 
performance  of  his  duties  thereunder.  The  statute  pro- 
vides, "The  said  compensation  and  traveling  expenses, 
and  any  Incidental  expense  necessarily  incurred  by  the 
board  or  any  member  thereof,  shall.  If  approved  by  the 
board,  be  paid  from  the  treasury  of  the  state"  out  of 
the  fees  received  under  the  provision  of  article  IV. 
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It  Is,  therefore,  clear  that  this  expense  end 
compensation  is  to  be  paid,  if  approved*  by  the  board, 
and  we  think  said  board  must  act  through  its  executive 
head,  the  president,  in  submitting  the  vouchers.  Any 
other  salary  vouchers  would  be  submitted  in  the  same 
manner  as  Indicated  for  the  vital  statistics  bureau. 

Article  V of  Chapter  57,  R.  S.  Missouri,  1939, 
relates  to  Cosmetologists,  etc.  No  provision  Is  made  in 
this  article  as  to  the  method  to  be  followed  in  seeking 
payment  of  salaries.  The  act  is  to  be  administered  by 
the  Board  of  Health,  who  has  power  to  appoint  and  dismiss 
the  employees.  Therefore,  the.  salaries  should  be  paid  as 
indicated  for  the  vital  statistics  bureau. 

Article  VI,  Chapter  57,  R.  S.  Missouri,  1939,  is 
the  Narcotic  Drug  Act.  The  Board  of  Health  has  the  duty 
of  administering  the  same.  No  provision  is  made  relative 
to  the  method  In  which  salaries  are  to  be  paid.  Therefore, 
the  salaries  should  be  paid  upon  vouchers  signed  by  the 
president  of  the  board. 

Chapter  58,  R.  S.  Missouri,  1939,  contains  seven  (7) 
articles.  The  duties  pertaining  to  each  are  vested  in 
the  Board  of  Health.  Articles  I to  VI,  inclusive,  pertain 
to  the  food  and  drugs  and  by  Section  9864  of  Article  I 
the  duty  of  signing  payroll  vouchers  is  expressly  placed 
upon  the  board  which  must  act  in  that  respect  through 
Its  president.  Article  VI  on  hotel  inspections  in  Section 
9954  makes  the  same  provision.  Article  VII  on  Beverage 
inspections  in  Sections  9969  and  9976,  makes  the  same 
provision. 

We  have  stated  that  the  statutes  referred  to  in  Chap- 
ter 58,  R.  S.  Missouri,  1959,  expressly  place  this  duty  on 
the  board.  The  term  used  in  said  statutes  is  the  "commis- 
sioner,” meaning  the  commissioner  of  food  and  drugs  whose 
duties,  under  Section  9855,  R.  S.  Missouri,  1939,  are  now 
vested  in  the  Board  of  Health. 

From  the  foregoing.  It  appears  that  all  the  persons 
that  may  be  employed  to  administer  the  provisions  of 
Chapters  57  and  58,  R.  S.  Missouri,  1939,  (except  the  Com- 
missioner of  Health,  Section  9744),  are  appointed  by  and 
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subject  to  dismissal  by  the  State  Beard  of  Health*  AH 
the  payroll  vouchers  for  such  persona  should  be  signed  by 
the  board  acting  through  Its  president,  except  those  In  the 
Water  and  Sewage  divisions,  which  are  to  be  signed  by  the 
Commissioner  of  Health  (Section  9752,  R*  S,  Missouri,  1929) 

However,  we  believe  that  after  the  board  has  selected 
its  employees  and  fixed  their  salaries,  the  mere  signing  of 
monthly  payroll  vouchers  is  a ministerial  function  tiolch 
may  be  delegated  by  the  hoard,  by  appropriate  action,  to 
scone  person  to  act  In  its  stead* 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED! 


tfAHS  C.  WRL6' 

(Acting)  Attorney  General 
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BOARD  OF  HBALTH:  Commissioner  of  Health  has  a right  to  investi- 
I gate  the  health  conditions  of  a county  jail, 

and  should  report  his  findings  to  the  County 
Court  and  the  Circuit  Judge  of  the  particular 
; county,  and  may  furnish  his  report  to  the  City 

Council  of  the  city  in  which  the  jail  is 
situated . 

July  19,  1941 


Dr?  James  Stewart 
State  Health  Commissioner 
Jefferson  City,  Missouri 


Dear  Sir: 


V/e  are  in  receipt  of  your  letter  of  July  16,  1941, 
enclosing  a copy  of  a letter  written  to  your  department  by 
B.  T.  Shukers,  Justice  of  the  Peace,  Waynesville,  Missouri, 
and  requesting  an  opinion  from  this  department,  which  re- 
quest reads  as  follows: 

"I  am  enclosing  herewith  a copy  of  a 
letter  from  Mr*  B.  T.  Shukers,  Justice 
of  the  Peace,  Cullen  Township,  Pulaski 
County,  Waynesville,  Missouri*  As  you 
will  note,  this  official  is  complaining 
of  the  insanitary  condition  of  the 
County  Jail  of  Pulaski  County  located 
at  Waynesville,  Missouri*  If  this  jail, 
as  set  forth  in  the  attached  letter, 
does  constitute  a filthy  insanitary  con- 
dition and  menace  to  the  health  of  in- 
mates, I am  in  doubt  concerning  my  au- 
thority with  regard  to  such  a county  in- 
stitution* 

”1  would  appreciate  being  advised  as  to 
my  authority  as  State  Health  Commissioner 
to  abate  a health  menace  maintained  by  a 
oounty  and  further  if  so  empowered,  how, 
in  your  opinion,  I should  proceed  as 
State  Health  Commissioner  to  secure  a 
remedy,  granting  that  an  insanitary  and 
unhealthful  condition  exists*” 
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In  reply,  we  quote  the  sections  of  the  statute  which 
we  think  are  pertinent  to  the  situation  outlined  In  the  re- 
quest above,  and  later  we  shall  refer  to  the  several  sections 
by  number* 

* 

Section  9193,  R*  S*  Mo,  1939: 

"There  shall  be  kept  and  maintained, 
in  good  and  sufficient  condition  and  re- 
pair, a common  jail  in  each  county  within 
this  state,  to  be  located  at  the  per- 
manent seat  of  justice  for  such  county," 


Seotlon  9205,  R.  S.  Mo*  1939 i 

"It  shall  be  the  duty  of  the  grand  jury, 
at  each  term,  or  a committee,  to  consist 
of  at  least  three  members  thereof,  to 
visit  the  jail  of  their  county,  and  examine 
the  condition  thereof,  and  Inquire  into 
the  treatment  of  the  prisoners,  and  make 
report  thereof  to  the  court."1 


Section  9206,  R.  S.  Mo,  1939: 

"It  is  hereby  made  the  special  duty  of  the 
court  having  criminal  jurisdiction,  at  each 
term,  to  inquire  and  see  that  all  prisoners 
are  humanely  treated." 


Section  13730,  R.  S.  Mo.  1939: 

"The  county  court  of  each  county  shall  have 
power,  from  time  to  time,  to  alter,  repair 
or  build  any  county  buildings,  which  have 
been  or  may  hereafter  be  erected,  as  circum- 
stances may  require,  and  the  funds  of  the 
county  may  admit;  and  they  shall,  moreover, 
take  measures  as  shall  be  necessary  to 
preserve  all  buildings  and  property  of  their 
county* from  waste  or  damage*" 


Dr*  James  Stewart 


-3 


July  19,  1941 


In  the  case  of  Kansas  City  Disinfecting  & Mfg*  Co*  v, 
Bates  County,  273  Mo*  300.  1.  c*  305,  the  court  had  this  to 
say  in  passing  upon  what  is  now  Section  9193: 

"It  Is  not  doubted  that  the  statutes 
(Secs.  1571  and  1573,  R.  S.  1909}  and 
the  construction  thereof  by  this  court 
in  a case  to  an  extent  analogous  (Hark- 
reader  v*  Vernon  County,  216  Mo*  696) 
furnish  authority  to  a sheriff  of  a 
county  to  purchase  such  articles  and 
supplies  as  are  requisite  and  necessary 
to  keep  and  maintain  the  county  jail 
♦in  good  and  sufficient  condition  and 
repair. 

From  the  above  authority,  and  by  the  terms  of  Section 
9193,  supra,  the  sheriff  of  the  county  apparently  has  the  right 
to  make  necessary  and  emergency  repairs  of  a minor  nature  In  the 
upkeep  and  management  of  a county  jail,  so  long  &b  such  repairs 
are  reasonable • 

It  will  be  noted  from  a reading  of  Section  9205,  supra, 
that  the  grand  jury,  when  in  session,  shall  visit  the  county 
jail  and  examine  Its  condition  and  Inquire  into  the  treatment 
of  the  prisoners*  Thus,  the  Legislature  has  provided  a second 
means  looking  to  the  care  and  maintenance  of  county  jails. 

It  will  also  be  noted  in  reading  Section  9206,  supra, 
that  the  court  having  criminal  jurisdiction  shall  Inquire  Into 
and  see  that  all  persons  are  humanely  treated*  Thus,  under  this 
section,  we  think  the  judge  of  the  circuit  court  of  the  county 
would  also  have  a right  to  make  Investigation  and  to  make  such 
orders  as  he  saw  fit  to  the  end  that  the  jail  was  properly  main- 
tained In  the  county.  We  think  further  that  wherein  the  section 
says  that  the  prisoners  shall  be  humanely  treated  would  mean  not 
only  that  the  prisoners  could  not  be  physically  tormented,  but 
that  the  term  is  sufficiently  broad  to  mean  that  a prisoner 
should  not  be  subjected  to  a jail  in  which  the  conditions  were 
such  that  it  would  be  similar  to  the  dungeons  of  old* 

It  will  be  noted  from  reading  Section  13730,  supra,  that 
this  section  casts  the  duty  upon  the  county  court  to  keep  the 
jail  in  good  repair.  In  accordance  with  the  financial  ability 
of  the  particular  county* 
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In  the  ease  of  State  ex  rel,  v.  Bollinger,  219  Mo,  204, 
1,  c.  223,  117  S,  W.  1132,  the  court  had  this  to  say: 

"Clearly  that  section  of  the  statute 
{referring  to  Sec-  13730,  supra)  gives 
the  county  court  of  Stoddard  county  juris- 
diction over  the  subject-matters  complained 
of  in  the  petition;  and  the  pleadings,  evi- 
dence and  report  of  the  referee  filed 
herein  disclose  the  fact  that  the  county 
has  sufficient  money  on  hand  with  which  to 
pay  for  the  proposed  improvements.  That 
being  true,  then  the  county  court  of  that 
county  was  acting  within  its  jurisdiction, 
and  prohibition  will  not  lie.  (State  ex 
rel.  v*  Reynolds,  209  Mo*  161;  State  ex 
rel.  v.  Riley,  203  Mo.  175.)" 

It  will  be  noted,  therefore,  from  a reading  of  the  afore- 
said sections  of  our  statute  that  the  Legislature  has  carefully 
provided  the  machinery  for  the  upkeep  of  a county  Jail,  and  has 
cast  upon  the  sheriff,  the  county  court,  tfhe  grand  jury,  when 
they  are  in  session,  and  the  circuit  judge  the  duty  to  see  that 
the  county  jail  Is  kept  in  good  repair,  and  that  the  persons 
who  are  incarcerated  in  said  jail  shall  be  treated  humanely. 

Now,  turning  to  the  portion  of  your  request  wherein 
you  ask  to  be  advised  as  to  the  authority  of  the  State  Health 
Commissioner  when  a situation  exists  wherein  a Jail  is  kept  in 
an  unsanitary  and  unhealthy  condition,  Section  9735,  R.  S.  Mo. 
1939,  reads  as  follows: 

"It  shall  be  the  duty  of  the  state  board 
of  health  to  safeguard  the  health  of  the 
people  in  the  state ^counties,  cities, 
villages  and  towns*  It  shall  make  a study 
of  the  causes  and  prevention  of  diseases 
and  shall  have  full  power  and  authority 
to  make  such  rules  and  regulations  as  will 
prevent  the  entrance  of  Infectious,  con- 
tagious, communicable  or  dangerous  diseases 
into  the  state*  It  may  send  representatives 
to  public  health  conferences  when  deemed 
advisable,  and  the  expenses  of  such  repre- 
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sentativeB  shall  be  paid  by  the  state 
as  provided  in  this  chapter  for  expenses 
of  the  members  of  the  state  board  of 
health.” 

It  will  be  noted  in  reading  the  above  section  that 
it  shall  be  the  duty  of  the  State  Board  of  Health  to  safe- 
guard the  health  of  the  people  in  the  state,  counties,  cities, 
villages  and  towns.  We  are  of  the  opinion  that  this  language 
clearly  contemplates  that  the  Commissioner  of  Public  Health 
shall  have  the  right  to  investigate  each  and  every  jail 
throughout  the  state,  for  the  reason  that  in  all  Instances 
the  county  jail  is  located  within  the  city  limits  of  some 
particular  municipality,  and  by  its  nature  it  is  a place 
where  people  are  Incarcerated  from  time  to  time,  and  certainly 
a jail  could  get  Into  such  a condition  that  infectious,  con- 
tagious, communicable  or  dangerous  diseases  could  emanate  , 
therefrom. 

However,  when  we  view  the  cases  which  have  arisen  in 
the  courts  wherein  this  section  has  been  construed,  we  find 
that  In  the  case  of  State  ex  rel.  V.  Goodier,  195  Mo.  551, 

1.  c,  559,  the  court  had  this  to  say: 

”The  gravamen  of  the  complaint  In  the 
petition  is  that  the  board  Is  going  to 
try  him  without  exercising  compulsory 
process  to  bring  before  It  the  witnesses 
he  needs  for  his  defense.  The  State  Board 
of  Health  is  not  a court,  is  not  a judicial 
tribunal;  It  can  issue  no  writ,  it  can  try 
no  case,  render  no  judgment;  it  is  merely 
a governmental  agency,  exercising  minis- 
terial functions;  it  may  Investigate  and 
satisfy  itself  from  such  sources  of  informa- 
tion as  may  be  attainable  as  to  the  truth  or 
falsity  of  charges  of  misconduct  against  one 
holding  one  of  its  certificates,  but  its 
investigation  does  not  take  on  the  form  or 
character  of  a judicial  trial.” 

It  will  be  noted  in  reading  the  foregoing  exeerpt  from 
the  Goodier  case  that  the  State  Board  of  Health  is  not  a 
judicial  tribunal,  but  is  merely  a governmental  agency  exer- 
cising ministerial  functions,  and  may  investigate. 
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From  reading  the  Gtoodier  ease,  and  due  to  the  fact 
that  the  several  sections  of  the  statute  exist  as  set  forth 
in  the  first  part  of  this  opinion,  we  are  of  the  opinion 
that  the  Commissioner  of  Public  Health  would  unquestionably 
have  the  right  to  investigate  the  jail  referred  to  in  the 
opinion  request,  and  to  make  his  report  as  to  the  condition 
and  whatever  suggested  changes  that  may  be  needed  to  the  end 
that  the  jail  may  be  reasonably  repaired  and  maintained,  but 
we  think  the  duty  would  be  upon  the  Commissioner  of  Public 
Health  to  report  his  findings  to  the  county  court  of  the 
particular  county  and  to  the  cirouit  judge  of  the  county,  or, 
if  a grand  jury  were  in  session,  to  appear  before  the  grand 
jury.  We  are  further  of  the  opinion  that  the  legal  duty  is 
cast  upon  the  county  court  or  the  circuit  judge,  or  both, 
to  carry  out  and  provide  the  necessary  repairs,  and  to  take 
such  steps  as  are  necessary  to  see  that  the  jail  is  main- 
tained in  a reasonably  healthful  manner. 

In  reading  from  Joyce  on  Injunctions,  Vol.  2,  pp. 
1520-1521,  we  find  that  there  have  arisen  cases  in  the  United 
States  wherein  the  courts  have  upheld  the  right  of  a munici- 
pal corporation  to  maintain  an  injunction  against  a county 
wherein  the  county  erected  in  the  town  an  obnoxious  cess- 
pool. See  Llano  City  v.  Llano  County,  5 Tex,  Civ.  App,  132, 

23  S.  W.  1008.  In  that  case  the  court  reasoned  that  a city 
corporation  is  a governmental  agency,  and  has  been  given 
authority  and  power  to  abate  nulsanees,  and  has  the  right  to 
resort  to  a court  of  equity  to  aid  it  by  injunction* 

It  will  also  be  noted  in  this  work,  at  page  1521, 
that  a board  of  health  has  been  allowed  to  maintain  an  action 
for  an  injunction  where  the  state  and  city  ordinances  so  pro- 
vide and  the  nuisance  endangers  the  public  health.  However, 
in  the  State  of  Missouri  we  do  not  find  any  specific  statute 
which  gives  the  Commissioner  of  Public  Health  this  right,  and 
we  are  inclined  to  the  view  that  the  power  and  duty  is  in  the 
hands  of  the  county  court  and  the  circuit  judge. 

It  will  be  noted  in  reading  the  cases  cited  in  Joyce 
on  Injunctions,  supra  - Board  of  Health  of  Yonkers  v.  Capcutt, 
140  N.  Y.  12,  23  L.  R.  A.  485,  and  Village  of  White  Plains  v. 
Tarrytown,  W.  P.  & M.  R.  Co.,  117  App.  Div.  (N.Y.)  841,  that 
the  board  of  health  must  bring  the  action  in  the  name  of  the 
city,  and  the  nuisance  complained  of  must  be  set  out  in  detail 
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in  the  petition,  and  the  board  of  health  cannot  declare  a 
nuisance  and  order  it  abated.  These  decisions,  we  think, 
are  in  conformity  with  the  principles  set, forth  in  the 
Goodler  oasei  supra* 


CONCLUSION 


We  are  of  the  opinion  that  the  Commissioner  of  Health 
has  the  right  to  investigate  the  health  conditions  of  a county 
jail  and  to  make  his  report , and  that  such  report  should  be 
presented  to  the  County  Court  and  the  Circuit  Judge  of  the 
particular  county,  or  the  City  Council  of  the  city  wherein 
the  jail  is  situated,  in  the  discretion  of  the  Commissioner 
of  Health. 


Respectfully  submitted 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED: 


ramws 

(Acting)  Attorney  General 
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STATE  BOARD  OF  HEALTH:  Has  no  legal  duty  to  make  lab- 
oratory tests  Tor  individuals  or 
officials  in  matters  not  affect- 
ing the  public  health. 


September  11,  1941 


Dr , J araos  S t ewart 
State  Health  Commissioner 
Jefferson  City,  Missouri 

Dear  Sir: 


V/e  are  in  receipt  of  your  request  for  an  official 
opinion  under  date  of  August  25,  1941  upon  the 
question  submitted  by  your  office,  in  substance 
as  follows: 

"As  to  whether  the  State  Laboratory  of 
the  Board  of  Health  could  be  used  for 
an  analysis  of  a medico-legal  nature 
for  the  testing  of  blood  specimen  of 
man  killed  in  accident  for  the  presence 
of  alcohol*  upon  the  request  of  a pros- 
ecuting attorney. " 

Most  public  health  laws  are  a constitutional  and 
proper  exercise  of  the  police  power  of  the  State* 
and  the  powers  conferred  on  the  Board  of  Health 
and  State  Health  Commissioner  in  order  to  enable 
them  to  perform  their  important  functions  in 
safe-guarding  the  public  health  should  receive  a 
liberal  construction  as  held  by  the  Supreme  Court 
in  State  ex  rel.  Horton  vs.  Clark,  et  al  9 SW 
(2d)  635*  nevertheless*  the  State  Board  of  Health 
and  State  Health  Commissioner  are  creatures  of 
statute  and  their  powers  and  duties  are  general- 
ly limited  by  the  legislative  enactments.  See 
Ruling  Case  Law*  Vol*  12  Page  1268* 

Among  tho  statutes  setting  forth ’the  powers  and 
duties  of  tho  State  Board  of  Health  and  State 
Health  Commissioner  are: 

Section  9735  R*  S*  Missouri  1939  which 
provides  for  the  ccmtion  of  the  State 
Board  of  Health  and  provides  for  its 
powers  and  duties  and  v/hich  states  that 
the  State  Board  of  Health  is*.  * * * 
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to  safeguard  the  health  of  the  people  of 
the  state,  counties,  cities,  villages, 
and  towns,”  and  '’to  study  causes  and  pre- 
vention of  diseases  and  prevention  of 
contagion,  etc.  ''  * *” 

Section  9288  H.  3.  Missouri  1939  provides 
that  it  shall  be  the  duty  of  tho  State 
Board  of  Health  or  its  secretary  (Commis- 
sioner) "*  * *to  make  bacteriological 
tests  and  other  scientific  analyses  and 
investigation  whan  requested  by  tho  health 
supervisor  or  the  superintendents  of  the 
state  el eamosynary  institutions  in  oar- 
ing for  tho  health  of  the  patients  in  any 
of  said  institutions,” 

Section  9751  R.  S.  Missouri  1939  provides 
that  the  State  Board  of  Health  shall  in 
making  and  enforcing  rules  and  regulations 
for  the  maintenance  of  a safe  quality  of 
drinking  water  dispensed  to  the  public; 

”*  * * to  collect  samples  of  and  an- 
alyze drinking  water  dispensed  to  the  pub- 
lic when  requested  by  municipalities,  cor- 
porations car  individuals  * * upon  pay- 
ment of  fee  for  said  analyses. 

Vie  find  no  statutory  provision  ma king-’  it  the  duty  of 
the  State  Board  of  Health  or  the  State  Health  Com- 
missioner or  the  State  Board  of  Health  laboratory  to 
make  tests  or  analyses  of  a medico-legal  nature  for 
individuals  or  officials.  Unless  the  laboratory 
tests  or  analyses  requested  are  for  the  safe-guard- 
ing of  the  public  health  or  the  promotion  thereof 
or  required  in  the  necessary  administration  of  the 
office  of  the  State  Health  Commissioner  in  perform- 
ing his  duties  and  functions  for  the  State  Board  of 
Health  authorized  by  statute  or  in  caring  for  the 
health  of  patients  in  state  eleemosynary  institutions, 
then  any  such  laboratory  teats  made  by  the  State 
Board  of  Health  Laboratory  would  be  purely  volun- 
tary on  the  part  of  the  State  Health  Commissi  on  ok, 

OOl'IGLUSIdi 

It  is,  therefore,  the  opinion  of  this  department 
that  there  is  no  legal  duty  imposed  on  the  State 
Board  of  Health,  the  State  Health  Commissioner  or 
State  Board  of  Health  Laboratory  to  make  labora- 
tory tests  of  a medioo-legal  nature  unless  they  be 
required  for  the  safe-guarding  of  the  public  health 
of  the  citizens  of  the  State  or  in  connection  with 
necessary  duties  and  functions  required  by  statute 
of  the  State  Board  of  Health  or  State  Health  Com- 
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missioner.  So  It  would  necessarily  follow  that  the 
State  Board  of  Health  Laboratory  has  no  legal  duty 
under  the  law  to  make  laboratory  tests  of  a blood 
Specimen  of  a man  killed  in  accident  f cr  the  pres- 
ence of  alcohol* 

Hespeotfully  submitted* 


Assistant  Attorney-General 


APlROViiD: 


wm  6 . 'snjRLS 

(Acting)  Attorney-General 


STATE  BOARD  OP  FiSALTH : Although  a hotel  Is  exempt  from  property 

tax  it  is  not  exempt  from  hotel  license  fees. 
Deputy  of  State  Board  of  Health  must  follow 
the  statutes  in  condemnation  and  forfeiture 
of  food  and  drugs . 


October  9,  1941 


James  Stewart , M.  D. 

State  Health  Commissioner 
The  State  Board  of  Health 
of  Missouri 

Jefferson  City,  Missouri 

Attention 


Division  of  Food  and  Drugs 


Dear  Sirs 

Your  request  of  October  7,  1941,  In  reference  to  two 
questions  upon  the  powers  and  duties  of  the  State  Board  of 
Health,  is  answered  by  the  following  opinion. 


I. 

Your  first  question  is  as  follows* 

"The  matter  has  been  brought  to  my  at- 
tention under  the  hotel  act  Article  6, 

R.  S.  1939,  by  the  Young  Men’s  Christian 
Association  at  Springfield,  Missouri, 
that  they  should  be  exempt  from  paying 
the  hotel  license  fee.  I should  like 
your  opinion  on  this  matter. 

"Also,  we  have  numerous  apartment  ho- 
tels which  claim  they  should  not  pay. 

Can  I have  your  opinion  on  this  matter?" 

Section  9931,  R«  S.  Missouri  1939,  provides  as  fol- 
lows : 

"That  every  building  or  other  structure, 
kept,  used,  maintained,  advertised  or 
held  out  to  the  public  to  be  a place 
where  sleeping  accommodations  are  fur- 
nished for  pay  to  transient  or  perma- 
nent guests,  in  which  ten  or  more  rooms 
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are  furnished  for  the  accommodation  of 
such  guests,  whether  with  or  without 
meals,  shall  for  the  purpose  of  this 
article  be  deemed  a hotel,  and  upon 
proper  application  the  food  and  drug 
commissioner  shall  issue  to  such  above 
described  business  a license  to  conduct 
a hotel:  Provided,  that  it  shall  be 
unlawful  for  the  owner  of  any  such  building 
or  other  structure  to  lease  or  let  the  same 
to  be  used  as  a hotel  until  the  same  has 
been  inspected  and  approved  by  the  food 
and  drug  commissioner*” 

The  above  section  states,  "approved  by  the  food  and 
drug  commissioner,”  and  under  Section  9855,  R.  S.  Missouri 
1939,  the  duties  of  the  food  and  drug  ©ommiss loner  were  trans 
f erred  to  the  Commissioner  of  Health  and  Interpreting  the 
statutes,  the  Commissioner  of  Health  is  substituted  in  Sec- 
tion 9931,  supra* 

Section  9932,  R*  S.  Mlssotiri  1939,  specifically  states 
that  anyone  conducting  a hotel,  as  defined  under  Section  9931 
supra,  must  procure  a license  for  each  hotel* 

Section  9933,  R.  S.  Missouri  1939,  specifically  pro- 
vides the  fee  to  be  charged  for  the  license  which  amount  de- 
pends upon  the  ntmiber  of  rooms  contained  in  the  hotel. 

Section  9934,  R,  S.  Missouri  1939,  specifically  pro- 
vides that  in  estimating  the  number  of  rooms  so  as  to  arrive 
at  the  amount  of  the  license  fee  to  be  charged  for  operating 
a hotel,  the  parlor,  dining  room,  kitchen  and  office  shall 
be  construed  to  mean  guest  rooms.  The  exemption  from  the 
paying  of  taxes  has  been  set  out  in  Section  6*  Article  X 
of  the  Constitution  of  Missouri  and  provides  as  follows* 

"The  property,  real  and  personal,  of  the 
State,  counties  and  other  municipal  cor- 
porations, and  cemeteries,  shall  be 
exempt  from  taxation.  Lots  in  incor- 
porated cities  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  from  such 
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cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon,  may 
b©  exempted  from  taxation,  when  the  same 
are  used  exclusively  for  religious  wor- 
ship* for  schools,  or  for  purposes  pure- 
ly charitable,  also,  such  property,  roal 
or  personal,  as  may  be  used  exclusively 
for  agricultural  or  horlcultural  societies: 

Provided,  that  such  exemptions  shall  be 
only  by  general  law*" 

Under  the  above  section  of  the  Constitution  the  latest 
case  decided  by  our  Supreme  Court  Is  Young  Women1 a Christian 
Association  et  al.  v»  Baumann,  Collector  of  the  City  of  St, 
Louis,  130  S.'W. ' (2d)  499*  In  this  ca3e  the  court,  in  pass- 
ing upon  the  taxation  of  property  owned  by  the  Young  Women's 
Christian  Association,  specifically  held  that  they  were 
exempt  from  taxation  if  the  building  was  used  exclusively 
for  the  benfit  of  the  association.  In  that  case  they  also 
cited  several  cases  which  involved  the  Young  Women's  Christian 
Association  and  Young  Men*s  Christian  Association  where  it  was 
held  that  the  associations  are  liable  for  property  tax  when 
the  building  and  propery  was  not  used  exclusively  by  the  as- 
sociations* They  approved  those  cases  for  the  reason  that  In 
the  cases  the  associations  had  leased  part  of  the  property  to 
other  persons  for  business  not  connected  with  the  educational 
or  charitable  purposes  of  the  association.  The  above  only  ap- 
plies to  property  tax*  . 

It  has  been  held  In  this  state  that  exolse  taxes  and 
licenses  do  not  come  within  the  prohibition  set  out  In  Section 
6,  Article  X of  the  Constitution  of  Missouri*  In  the  case  of 
State  v.  Distilling  Co*,  236  Mo.  a 9,  the  court.  In  holding 
that  a license  Issued  uraier  the  police  power  was  for  the  pur- 
pose of  regulation  and  was  not  a taxation  for  revenue,  at  page 
291,  said: 


"The  authorities  reviewed,  among  other 
things,  established  the  three  follow- 
ing propositions*  First,  That  the 
burdens  imposed  by  section  five  of  the 
act  in  question  are  not  taxes  upon  oc- 
cupations, persons  or  property  within 
the  meaning  of  the  Constitution. 
Second,  That  the  class  of  cases  which 
hold  that  a statute  which  Imposes  a 
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tax,  under  the  taxing  power  of  the 
State,  upon  persons,  property  or  any 
lawful  business.  Is  unconstitutional, 
if  it  is  not  uniform  in  its  operation} 
and  third.  That  where  a person  has  no 
natural,  absolute  or  lawful  right  to 
engage  in  a business,  and  can  only  do 
so  under  a license  from  the  State,  the 
State  may  grant  or  withhold  such  license 
as  the  Legislature  may  deem  wise  and 
proper,  and  if  granted  it  may  do  so 
upon  such  terms  and  conditions  as  the 
lawmaking  power  may  impose  (not  incon- 
sistent with  the  State  or  Federal  Consti- 
tution) including  a requirement  that  the 
applicant  therefor  shall  pay  or  agree  to 
pay  the  license  fees,  in  consideration  of 
the  license,  or  right,  to  conduct  said 
business}  and  that  said  fees  are  in  no 
sense  a tax  upon  the  business  licensed, 
nor  upon  the  person  or  property  engaged 
therein." 

Also,  the  court,  at  pages  268-270,  cited  as  follows: 

“Black  on  Intoxicating  Liquors  says  in 
section  117s  *It  will  be  apparent  that 
three  leading'  ideas  are  Involved  In  the 
definition  of  a license  under  the  liquor 
laws.  First,  it  confers  a special  privi- 
lege or  franchise,  upon  selected  persons, 
to  pursue  a calling  not  open  to  all. 

Second,  It  legalizes  acts  which,  if  done 
without  Its  protection,  would  be  offenses 
against  the  statute.  Third,  it  is  a privi- 
lege granted  as  a part  of  a system  of  po- 
lice regulation,  and  herein  Is  distinguish- 
able from  taxation  ,,•••*,*  A license  fee 
Is  exacted  primarily  as  a means  of  re- 
stricting or  regulating  a trade,  and  it 
continues  to  be  such  although.  Incident- 
ally, It  may  produce  an  addition  to  the 
publ I c revenue , * 

“If  we  read  this  act  In  the  light  of  the 
foregoing  definitions  of  the  word  ’license,1 
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it  seems  clear  to  us  that  it  does  not 
purport  to  impose  a tax  upon  any  oc- 
cupation, person  or  property,  but  is 
simply  an  act  requiring  all  persona 
who  wish  to  engage  in  the  business 
therein  mentioned,  to  first  procure 
a license  from  the  proper  authorities 
granting  them  the  permission  to  do  so, 
and  at  the  same  time  imposes  a license 
fee  which  must  be  paid  by  each  and  all 
licensees,  in  consideration  of  the  right 
and  privilege  so  granted.  Such  licenses 
must  be  actually  paid  for,  or  agreed  to 
be  paid  for  (according  to  the  provisions 
of  the  act  under  which  they  are  issued), 
by  the  applicant  therefor,  before  the 
same  can  lawfully  issue.  That  agreement 
may  be  in  express  terms,  or  it  may  be 
implied  from  the  acceptance  of  the 
license,  which  In  contemplation  of  law, 
has  the  act  tinder  which  It  is  issued 
written  therein,  and  constitutes  a part 
thereof.  That  being  indisputably  true 
it  seems  clear  to  us,  that  it  would  be 
a physical  impossibility,  as  it  were, 
to  hold  that  such  consideration  so 
required  to  be  paid  fox*  said  privilege, 
which  evidenced  by  the  license,  is  a 
tax  upon  the  occupation,  person  or  prop- 
erty mentioned  therein,  for  the  obvious 
reason  that  there  could  be  no  such  law- 
ful occupation,  as  shown  by  the  au- 
thorities previously  cited,  until  the 
license  had  been  issued  and  paid  for 
before  its  issuance}  and  if  there  could 
be  no  such  business  in  existence  until 
after  the  issuance  of  the  license,  then 
it  is  self-evident  that  no  one  could  en- 
gage therein  until  after  its  issuance; 
and  likewise  no  property  could  be  em- 
ployed in  a business  before  the  business 
itself  is  established.” 

Also,  in  the  case  of  State  ex  rel.  Cement  Co.  v. 

Smith,  338  Mo.  409,  1.  c.  413,  the  court  said: 
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* ’Excises,  In  their  original 
sense,  were  something  cut  off  from 
the  price  paid  on  a sale  of  goods,  as 
a conti^ibution  to  the  support  ^of  gov- 
ernment. The  word  however  has  come 
to  have  a broader  meaning  and  Includes 
every  form  of  taxation  which  is  not  a 
burden  laid  directly  upon  persons  or 
property?  in  other  words,  excises 
include  every  form  of  charge  imposed 
by  public  authority  for  the  purpose 
of  raising  revenue  upon  the  perform- 
ance of  an  act,  the  enjoyment  of  a 
privilege,  or  the  engaging  in  an  oc- 
cupation.’ (26  R.  C.  L. , sec.  18, 
p.  34.)  The  same  text,  in  pointing 
out  the  distinction  to  be  drawn  be- 
tween property  taxes  -and  excise  taxes, 
says  ’If  a tax  is  imposed  directly  by 
the  Legislature  without  assessment, 
and  its  sum  is  measured  by  the  amount 
of  business  done  or  the  extent  to  which 
the  conferred  privileges  have  been  en- 
joyed or  exercised  by  the  taxpayer  ir- 
respective of  the  nature  or  value  of 
the  taxpayer’s  assets,  it  is  regarded 
as  an  excise.’  (26  R.  C.  L.,  sec.  19, 
p.  35.)  1 Cooley  on  Taxation  (4  Ed.), 

section  42,  page  127,  defines  excises 
as  'taxes  laid  upon  the  manufacture, 
sale  or  consumption  of  commodities 
.within  the  country,  upon  licenses  to 
pursue  certain  occupations,  and  upon 
corporate  privileges.’  Under  these 
general  definitions  of  the  term,  as 
well  as  upon  the  authority  of  the  many 
adjudicated  cases,  we  think  it  so  clear 
as  not  to  be  open  to  question  that  the 
tax  in  controversy  is  an  excise,  and 
not  a property  tax,  (See  Independent 
School  District  v,  Pfost,  51  Idaho, 

240,  4 Pac.  (2d)  893,  84  A.  L.  R.  820j 
Crockett  v.  Salt  Lake  County,  270  Pac. 
142,  60  A.  L.  R.  867 j Portland  v.  Kozer, 
108  Ore.  37b,  217  Pac.  833;  Standard 
Oil  Co.  v.  Brodie,  153  Ark.  114,  239 
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S*  W*  753;  Wiseman  v.  Phillips  (Ark.), 

84  S.  W.  (2d)  91;  Pierce  Oil  Co.  v. 
Hopkins,  282  Fed.  253;  Monometer  Oil 
Co.  v.  Johnson,  292  U.  S.  86.)  It  will 
be  observed  that  tho  exemptions  granted 
by  the  Constitution  and  the  statute, 
supra,  are  limited  by  express  terms  to 
the  real  and  personal  property  of  the 
several  bodies  mentioned.  Accordingly, 
Article  X,  Section  6 of  the  Constitution 
has  been  held  to  have  no  application  to 
collateral  inheritance  taxes  (State  ex 
rel.  v.  Henderson,  160  Mo.  190,  60  S.  W. 

1093),  nor  to  license  fees  (State  v. 

Distilling  Co.,'  256 Mo .“515,  139  S.  W. 

453) . And  we  think  in  this  Instance  the 
statute  does  not  impinge  upon  the  con- 
stitutional provision  pointed  out,  nor 
violate  the  statute  relied  on,  and  Is 
valid., 

"We  pass  now  to  the  question  of  the 
Intent  of  the  Legislature  with  respect 
to  imposing  a tax  on  sales  or  trans- 
actions wherein  a subordinate  branch 
of  the  executive  department  (which  the 
highway  department  was  held  to  be  in 
State  ex'  rel.,  v,  Hackmann,  314  Mo,  33, 

282  S.  W*  1007)  becomes  the  purchaser. 
Respondent  Invokes  the  rule  that  ex- 
emption from  property  taxes  does  not 
extend  to  excise  taxes,  and  asserts 
the  language  of  the  act  Itself,  to- 
gether with  the  record  of  the  General 
Assembly  in  considering  this  particular 
legislation,  evinces  a legislative  In- 
tent to  impose  the  tax  upon  such  agencies. 
The  weight  of  authority  seems  to  be  that, 
as  applied  to  counties,  municipalities 
and  ottier  subdivisions,  exemption  from 
property  taxes  does  not  ordinarily  extend 
to  excise  taxes.  (See  Independent  School 
District  v.  Pfost,  and  other  cases  cited, 
supra.)  But  the  rule  Is  not  absolute, 
and  Is  dependent  upon  the  circumstances 
of  each  case." 
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CONCLUSION 

In  view  of  the  above  authorities  we  hold  that  even 
if  the  Young  Menfs  Christian  Association  at  Springfield, 
Missouri,  has  not  rented  any  part  of  its  building  to  any 
private  Individual  for  other  commercial  purposes,  and  comes 
within  the  definition  of  a hotel  as  set  out  In  Section  9931, 
supra,  it  is  still  subject  to  the  payment  of  a license  fee 
as  set  out  under  Section  9933,  R.  S,  Mlssoitri  1939. 


. II. 

Your  second  question  is  as  follows: 

"Also,  I should  like  your  opinion  as 
to  the  authority  of  this  department 
In  regard  to  seizure  and  destruction 
of  articles  of  food,  which  might  be 
unfit  for  human  consumption,  such  as 
bulged  canned  goods,  filthy  or  wormy 
c onf  ec  1 1 ons , r a t-and-lns ec  t- inf es t c d 
flour,  etc.  The  Federal  Food  and  Drug 
Department  has  specified  seizure  laws, 
which  they  cannot  enforce  in  case  of 
intrast  te  laws. 

"Every  day  ma'tters  of  this  kind  are 
turned  to  me,  and  I do  not  know  under 
our  statutes  how  much  authority  this 
department  has.  Will  you  please  clari- 
fy this  situation  for  me?" 

The  sections  of  the  statutes  applicable  to  this  ques- 
tion are  very  lengthy  and  we  will  be  compelled  to  refer  you 
to  the  numbers  of  the  sections  applicable  to  your  question. 

I believe  your  department  has  most  of  this  law  in  pamphlet 
form* 


Section  9855,  R.  S.  Missouri  1939,  specifically 
states  that  the  duties  heretofore  vested  by  law  in  the 
Food  and  Drug  Commission  are  now  transferred  to  and  vested 
In  the  State  Board  of  Health  and  that  wherever  the  words 
"commissioner"  and  "food  and  drug  commissioner"  are  used  in 
Chapter  58,  they  shall  be  construed  to  mean  the  State  Board 
of  Health  of  Missouri,  or  Its  deputies. 
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Section  9857,  R*  S,  Missouri  1959,  authorizes  the 
State  Board  of  Health  to  enforce  all  the  laws  that  no w 
exist,  or  that  may  hereafter  be  enacted,  regarding  the 
manufacture  and  sale  of  certain  food  and  drug  products. 

It  authorizes  the  State  Board  of  Health,  or  its  deputies, 
■under  certain  conditions,  to  arrest  and  prosecute,  or 
cause  the  arrest  of  certain  individuals  violating  the  laws 
of  the  Pood  and  Drug  Act. 

Section  9858,  R.  S.  Missouri,  authorizes  the  State 
Board  of  Health,  or  any  of  its  deputies,  to  enter  certain 
places  of  business  under  certain  conditions  and  obtain 
samples  which  should  be  analyzed  by  the  chemists  of  the 
state  experiment  station,  and  it  further  authorizes  the 
deputies  to  open  any  cask,  tub,  or  other  vessel  therein 
described  to  obtain  articles  of  food  or  drugs  and  to  take 
samples  thereof  In  the  presence  of  a witness  and  then  ten- 
der at  the  time  of  taking  to  the  person  having  custody  of 
the  same,  the  value  of  the  samples.  It  further  provides 
that  the  samples  may  .be  purchased  In  the  open  market  and 
that  the  collector,  that  Is,  the  man  who  purchases  the 
samples,  shall  keep  a memorandum  of  all  names  and  other 
matters  so  that  it  can  be  used  as  evidence  In  court.  It 
further  provides  that  when  samples  are  taken  they  shall  be 
divided  into  three  parts,  each  labeled  with  identifying 
marks.  One  of  the  parts  shall  be  delivered  to  the  person 
from  whom  the  purchase  was  made,  one  of  the  parts  so  labeled 
shall  be  sent  to  the  chemist  of  the  state  experiment  station 
and  one  part  shall  be  held  under  seal  by  the  State  Board  of 
Health. 

Section  9860,  R.  S,  Missouri  1939,  provides  the  pro- 
cedure for  the  prosecution  of  the  case  after*  the  samples  so 
analyzed  show  that  it  was  in  possession  with  intention  of 
sale  by  the  defendant  and  was  either  misbranded,  was  un- 
wholesome and  was  a violation  as  set  out  In  Chapter  58  as 
being  a violation  of  the  law  therein*  Under  this  section 
the  State  Board  of  Health  must  notify  the  parties  from  whom 
the  sample  was  obtained  that  they  should  appear  at  a certain 
date,  hour  and  place  of  hearing  upon  the  question  involved 
by  the  taking  of  the  samples.  This  hearing  should  be  privsfc  e 
and  take  place  at  the  office  of  the  State  Board  of  Health  or 
some  other  place  designated  by  the  State  Board  of  Health.  It 
further  provides  that  after  such  a hearing  the  State  Board  of 
Health,  if  it  finds  that  the  laws  of  Chapter  58  have  been 
violated,  may  file  a compldnt  before  any  Justice  of  the  peace 
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having  jurisdiction,  providing  the  value  of  the  samples 
shall  not  be  greater  than  the  amount-  within  the  jurisdic- 
tion of  the  said  justice.  The  justice  of  the  peace  shall 
thereupon  issue  his  summons  to  the  person  in  possession 
of~  the  goods  directing  him  to  appear  not  less  than  five 
nor  more  than  ten  days  from  the  date  of  issuing  said  sum- 
mons, and  show  cause  why  said  goods  shall  not  be  condemned 
and  disposed  of.  It  also  further  provides,  where  no  one 
can  be  found  in  possession  of  the  goods,  for  service  by 
the  same  procedure  as  is  set  out  in  other  civil  matters. 

It  further  provides  that  if  upon  trial  the  goods  shall 
be  found  to  be  in  violation  of  any  of  the  provisions  of 
Article  1,  Chapter  58,  it  shall  be  the  duty  of  the  said 
justice  of  the  peace  to  render  judgment  that  the  property 
be  forfeited  to  the  State  of  Missouri,  and  that  said  goods 
be  destroyed  or  sold  for  any  purpose  other  than  to  be  used 
as  food.  It  also  provides  for  an  appeal  from  the  judgment 
of  the  justice  of  the  peace. 

There  is  a provision  in  tills  section  that  if  the 
owner  or  party  claiming  the  property  declared  forfeited  by 
the  justice  of  the  peace  can  produce  and  prove  a written 
guarantee  of  purity,  signed  by  the  wholesaler,  jobber, 
manufacturer  or  other  person  residing  in  this  state  from 
whom  said  articles  were  purchased,  then  the  proceeds  of 
the  sale  of  such  articles,  over  and  above  the  cost  of  for- 
feiture and  sale,  including  witnesses  fees,  shall  be  paid 
over  to  such  owner  or  claimant.  It  also  provides  that 
where  the  goods  from  which  the  samples  are  taken  exceeds 
the  jurisdiction  of  the  justice  of  the  peace,  complaint 
shall  be  filed  in  the  circuit  court  and  not  in  the  justice 
court.  This  section  is  to  the  effect  that  first,  samples 
must  be  taken,  and  after  an  examination  by  the  state 
experiment  station  if  it  can  be  proven  that  the  samples 
violated  some  lav/  in  Article  1,  Chapter  53,  then  the  justice 
of  the  peace  or  the  circuit  court,  upon  a hearing,  find  that 
the  samples  are  a violation  of  some  law  in  article  1,  Chapter 
50,  the  justice  of  the  peace  or  the  circuit  court  may  order 
the  food  or  drugs,  from  which  the  samples  were  taken  to  be 
condemned  and  forfeited  by  the  state  as  set  out  in  this  sec- 
tion, 

26  Corpus  Juris,  page  751,  Section  2,  in  stating  the 
rule  in  reference  to  unwholesome  foods,  said: 

"The  selling  of  unwholesome  provisions 
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was  an  offense  at  common  law*  But  the 
common  law  was  inadequate  to  the  com- 
plete protection  of  the  public  against 
abuses  in  connection  with  the  production 
and  sale  of  food,  and  it  has  according- 
ly been  reenforced  and  supplemented  by 
federal  statutes,  and  by  numerous  state 
statutes  and  municipal  ordinances,  regu- 
lating the  manufacture  and  sale  of 
articles  of  food  with  a view  to  the 
preservation  of  health  and  the  prevention 
of  fraud.  Similar  regulations  also  exist 
in  England  and  in  Canada.” 

\ 

Also,  in  26  Corpus  Juris,  page  752,  Section  3,  in 
stating  the  rule  setting  out  power  to  make  regulations  by 
the  state,  it  is  said: 

"Under  the  police  power  inherent  'in  the 
states  and  reserved  to  them  in  tlf© 
federal  constitution,  statutes  or  munic- 
ipal ordinances  may  be  enacted,  making 
reasonable  rules  as  to  the  production 
and  sale  of  articles  of  food." 

Also,  the  same  authority,  on  page  755,  Section  5, 
states  the  rule  as  to  condemnation  as  follows: 

"In  the  exercise  of  its  police  power  to 
condemn  and  destroy  articles  of  food 
endangering  the  health  of  the  community, 

•the  state  may  authorize  the  condemnation 
and  destruction  of  food  products  deleterious 
to  health." 

Very  few  of  the  sections  set  out  in  this  opinion  have 
been  passed  upon  by  the  Supreme  Court,  especially  as  to  un- 
wholesome foods.  Most  of  the  cases  which  have  reached  the 
Supreme  Court  are  on  misbranding  and  adulteration. 


CONCLUSION 

In  conclusion  we  can  only  say  that  the  statutes  must 
be  specifically  followed  In  the  condemnation  and  forfeiture 
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of  food  and  drugs  and  if  not  followed,  the  deputy  of  the 
State  Board  of  Health  may  be  liable  to  civil  damages. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO 

(Acting)  Attorney  General 


WJBtDA 


HEALTH,  BOARD  OPs  ) Board  of  Health  and  cities  of  the  first 

MUNICIPAL  CORPORATIONS:  ) class  both  have  authority  to  inspect 

food  and  drugs » 


October  30,  1941 


i 


Dr.  James  Stewart 
State  Board  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


At tontion:  ui*.  W,  D»  true e 


„ 8 J'QPart;ri:19^t  is  in  receipt  of  your  request 

i or  an  ofiicial  opinion,  which  reads  a3  follows: 

'4 

"The  question  has  been  raised  with 
this  office  from  time  to  time  per- 
taining  to  our  authority  in  enforcing 
the  food  and  drug  laws  of  this  State 
m the  cities  of  the  first  class,  the 
question  being  whether  this  department 
has  authority  to  act  or  whether  we 
must  leave  the  enforcement  of  the 
health  and  pure  food  and  drug  laws  up 
to  the  city  health  departments.  I 
should  like  your  opinion  in  regard  to 
this  matter,” 


1Q,Q  chapter  58  of  the  Revised  Statutes  of  Missouri, 

1D39,  provides  for  the  inspection  of  food  and  druo-s  bv  th« 

?,oard  °r  wsaith-  seoti°n  ®29s.  it  srSo!  risa y.^ 

E°r,ers  ?f,a  clty  of  tho  first  class  ana  include* 

guest^p  s si:  ssh/zx*  2: 

cUief TIZ  «rsfcIaL!hS  f004  "*  d"«  ^wa  In  “ 

city  or  St!e^T 
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in  which  our  Supreme  Court  had  before  it  the  question  of 
whether  the  City  of  St.  Louis  had  the  right  to  enact  an 
ordinance  controlling  the  sale  of  milk  in  that  city.  At 
that  time  there  was  a statute  dealing  with  this  subject. 

The  court,  through  Judge  VJoodson,  said  (1.  c.  125,  127,  128) 

"It  is  not  disputed,  but  it  is  con- 
ceded by  plaintiff,  that  the  acts  of 
1905  and  1907  are  general  lav/s  of  the 
State,  and  that  they  by  their  terms 
apply  to  the  entire  State  and  to  aL  1 
the  cities  thereof.  And  it  is  well 
settled  that  the  ordinances  of  the  city 
of  8 t.  Louis  in  order  to  be  of  any 
validity  must  be  consistent  with  the 
general  laws  of  the  State,  and  must  be 
in  harmony  with  the  ’legislative  policy 
of  the  State  manifested  by  its  general 
enactments,’  and  as  provided  for  in 
express  terms  by  the  Constitution, 

This  proposition  is  fully  supported  by 
the  following  authorities:  Dillon  on 
Dun,  Corps,  (4  Ad.),  sec.  329;  St.  Louis 
v.  Meyer,  185  Mo,  593-4;  State  ex  rel. 
v.  Railroad,  117  Mo,  1,  13;  State  v. 

Kessols,  120  Mo,  App,  239;  Awing  v. 

Iloblitzelle,1  85  Mo.  64,  78. 

M But  there  is  nothing  in  the  Constitution 
or  laws  of  the  State  which  prohibits  the 
• city  council  from  enacting  ordinances 
supplemental  of  and  in  addition  to  the 
State  laws  in  the  establishment  of  stand- 
ards of  purity  and  providing  for  the  in- 
spection of  dairy  products.  In  fact,  sec- 
tion 26  of  article  3 of  the  charter  of 
the  city  of  St.  Louis  expressly  authorizes 
the  enactment  of  just  such  an  ordinance 
as  the  one  here  in  question,  and  the  valid- 
ity of  this  particular  ordinance  has  been 
repeatedly  sustained  and  upheld’  by  this 
court.  (st.  Louis  v.  Liessing,  190  Mo. 

464;  St.  Louis  v,  Grafeman  Dairy  Co.,  190 
Mo,  492;  St.  Louis  v,  Bippen,  2G1  Mo.  528." 
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"And  It  is  equally  well  established, 
that  where  a city  has  concurrent  powers 
with  the  State  it  may  prescribe  a penalty 
for  the  violation  of  its  ordinances  dif- 
ferent from  that  prescribed  by  the  State 
for  the  violation  of  a statute  regarding 
the  same  subject-matter;  (Hill  v*  St. 
Louis,  159  ivio „ 1.  c;  167,  and  cases  cited.) 


"The  city  might  wisely  rely  upon  the  State 
law  for  protection  against  such  illegal 
sales  unless  the  products  so  sold  fell 
below  a certain  standard  of  purity  fixed 
by  ordinance,  and  at  the  same  time  pre- 
scribe a penalty  for  selling  such  products 
which  fall  belov;  the  standai’d  flxod  by 
ordinance." 

Under  the  authority  of  the  above  decision  it  will 
be  seen  that  the  State  Board  of  Health  and  cities  of  the 
first  class  both  have  authority  to  regulate  the  inspection 
of  food  and  drugs'. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  Department 
that  the  State  Board  of  Health  has  authority  under  Chapter 
58,  R.  8.  Mo,  1939,  to  regulate  and  inspect  food  and  drugs 
in  this  State  and  that  a city  of  the  first  class  may  pass 
ordinances  dealing  with  the  same  subject,  but  that  said 
ordinances  must  be  supplemental  to  and  not  in  conflict  with 
the  state  law. 


Respectfully  submitted. 


AC ' KjEG 
APPROVED: 


ARTHUR  O’KEEFE 

Assistant  Attorney-General 


VANE  C.  Thu KUO 

(Acting)  Attorney-General 
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STATE  BOARD  OP  HEALTH:  It  is  the  duty  to  inspect  homes 

for  incurable  people  even  though 
no  special  appropriation  was  made 
for  the  purpose. 


December  1,  1941 


Hon.  James  Stewart,  M.  D. 
The  State  Board  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  November  28th,  1941,  which  is  as  follows: 


” Senate  Bill  #142  provides  for  the 
licensing  of  convalescent  nursing  and 
boarding  homes  for  the  ages,  etc,, 
places  the  duty  on  the  State  Board  of 
Health  to  carry  out  the  Intent  of  this 
act,  through  its  personnel. 

”It  provides  for  license  to  operate  and 
the  fee  shall  be  collected,  said  fee  to 
be  deposited  in  the  Treasury  to  the 
credit  of  the  General  Revenue  Fund. 
Apparently  there  has  been  no  budgetary 
provisions  for  the  carrying  out  of  this 
act. 

Will  you  please  give  us  an  opinion  upon 
the  proper  procedure  for  the  State  Board 
of  Health  to  carry  out  the  duties  as 
prescribed  in  this  act.  May  we  have 
this  opinion  within  the  next  few  days.” 


Senate  Bill  Ho.  142  appears  at  page  368  In  Laws  of 
Missouri  1941.  Section  5 of  that  act  reads  as  follows: 
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’’The  State  Board  of  Health  la 
empowered  and  It  is  hereby  made 
Its  duty;  ‘{"IT  to  Inspect , at  least 
annuaYIy  and  as  often  as  shall  be 
necessary,  all  convalescent, 
nursing,  shelter,  lodging  and 
boarding  homes  for  aged,  chronically 
ill  or  incurable  persons}  (2)  to 
grant  licenses,  for  a period  not  to 
exceed  one  year,  after  inspection, 
to  persons  to  conduct  the  occupation 
defined  in  this  Act  and  may  renew 
the  same  when  expired  and  to  revoke 
the  license  of  such  persons  as  fail 
to  obey  the  provisions  of  this  Act 
or  the  rules  and  regulations  made 
by  said  Board;  (5)  to  promulgate 
such  rules  and  regulations  as  it 
deems  necessary  for  the  proper  clean* 
liness  and  sanitation  of  said  conval- 
escent, nursing,  shelter,  lodging 
and  boarding  homes  and  for  the  care, 
maintenance  and  Safety  of  the  persons 
residing  therein.” 


Under  the  above  wording  it  is  mandatory  that  the  State 
Board  of  Health  carry  out  the  act.  It  even  goes  so  far  as 
to  state  the  time  in  which  this  duty  shall  be  performed. 

Under  the  laws  of  this  State  it  has  been  held  that  where  the 
provisions  regarding  time  of  doing  an  act  are  set  oiit  it  is 
mandatory.  It  was  ao  held  In  -^awson  v.  Hetzler,  74  S.  Vv, 

(2d)  488,  230  Mo.  App.  737.  Also  In  construing  whether  an 
act  Is  directory  or  mandatory  one  must  consider  the  Intention 
of  the  Legislature.  In  Section  5 the  fact  that  it  made  it 
the  duty  of  the  State  Board  of  Health  to  carry  out  the  pro- 
visions of  the  act,  there  is  no  question  but  that  It  is  manda- 
tory. 


In  your  request  you  stated  that  no  budgetary  provisions 
had  been  enacted  for  the  carrying  out  of  this  act  and  I pre- 
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sume  that  you  mean  that  no  special  appropriation  had  been 
made. 


In  the  case  of  officers  upon  whom  a duty  is  placed 
in  the  performance  of  their  official  duties,  and  no  con- 
sideration or  fee  has  been  allowed  for  the  performance  of 
that  duty,  the  courts  have  construed  that  the  duty  must  be 
performed  gratuitously.  It  was  so  held  in  State  ex  rel. 
Troll  v.  Brown  et  al,,  146  Mo,  401,  1,  c,  406,  Also  in  the 
ease  of  State  ex  rel,  Vftn.  P,  Evans,  et  al,  v*  Gordon,  245 
Mo*  12,  1,  c,  37.  Also  it  was  so  held  in  King  v,  Riverland 
Levee  Dist*,  270  S,W,  195,  1,  c,  196* 

Also  in  your  request  you  call  attention  to  the  fact 
that  the  fees  under  Section  6 shall  be  paid  by  the  State 
Board  of  Health  into  the  general  revenue  fund,  This  money 
cannot  be  used  for  the  purpose  of  carrying  out  the  act  6n 
account  of  the  limitations  as  are  set  out  in  Article  X, 
Section  19  and  Article  IV,  Section  43  of  the  Constitution 
of  Missouri,  which  prohibits  the  diversion  of  money  from 
the  State  Treasury  except  by  appropriation  made  by  law. 

The  above  Constitutional  sections  were  passed  upon  in  the 
case  of  State  ex  rel*  Toler  Tao,  State  Game  and  Pish  Com- 
missioner, v,  John  P,  Gordon,  State  Auditor,  236  Mo,  142, 

1,  o,  157,  Para,  1,  It  was  also  passed  upon  in  the  case  of 
State  ex  rel,  St,  Joe  Water  Co,  v,  Jacob  Geiger,  et  al,, 
constituting  Board  of  Managers  pf  State  Hospital  No,  2,  246 
Mo,  74,  1,  c,  92,  These  facts  were  also  paaasd  upon  in  the 
case  of  State  ex  rel,  Russell,  et  al*  v*  State  Highway  Com- 
mission, 42  S*  W*  (2d)  '196,  1*  c,  203* 

As  stated  in  your  request,  after  a careful  research, 
we  find  no  appropriation  for  the  carrying  out  of  the  act  as 
set  out  in  Senate  Bill  No,  142,  but  it  Is  still  the  duty  for 
the  State  Board  of  Health  to  carry  out  the  act  even  though 
no  appropriation  has  been  made* 

CONCLUSION 


It  Is  the  opinion  of  this  department  that  it  is  manda 
tory  that  the  State  Board  of  Health  perform  its  duties  as  set 
out  in  Section  5 of  the  act  as  It  appears  on  page  369  of  the 
Laws  of  Missouri  1941  even  though  no  appropriation  has  been 
made  for  that  particular  service. 


APPROVED* 


Respectfully  submitted 


W,  J,  BURKE 

Assistant  Attorney  General 

TOnrtrr  tjhuhes — * — 

(Acting)  Attorney  General 
WJBtDA 


ADMINISTRATIONS  Upon  refusal  to  grant  letters  of  administrations  under 
Section  2,  Laws  of  Mo.  1941,  page  289,  widower  widow 
or  minor  children  under  the  age  of  18,  through  their 
guardian,  as  the  case  may  be,  may  assign  title  to  auto- 
mobile  in  the  estate. 

A creditor  under  Clause  2 of  said  section,  supra,  has 
the  right  to  transfer  the  title  to  an  automobile  in  the 

estate,  if  there  be  one. 

December  2,  1941.  — — — - 


Mr.  V,  H.  Stewart 
Commissioner  of  Motor  Vehicles 
Jefferson  City,  Missouri 


Dear  Mr.  Stewart* 


J 


Tfe  are  in  receipt  of  your  request  of  November  19th,  for  an 
official  opinion,  upon  the  following  statement  of  faote* 


"This  department  kindly  requests  an  opinion 
from  your  office  in  regard  to  the  following* 

a 

"In  the  matter  of  an  estate  where  Letters  of 
Refusal  of  Administration  are  granted  by  the 
Probate  Court,  does  the  surviving  wife  or 
husband  have  authority  to  assign  or  transfer 
the  certificate  of  title  to  the  purchaser  or 
should  such  survivor  first  obtain  title  in 
his  or  her  name  in  order  to  make  proper  trans- 
fer. 

"In  other  words  if  an  assigned  title  is  pre- 
sented to  this  department  together  with  a 
certified  oopy  of  Order  of  Refusal  of  Letters 
and  the  title  showB  assignment  or  transfer  by 
the  surviving  husband  or  wife  unto  the  purchaser 
of  the  car,  should  this  department  consider  this 
a legal  and  proper  transfer?" 


Mr.  V.  H.  Stewart 


December  2,  1941 


Section  2,  Laws  of  Missouri  1941,  at  pegs  289,  reeds  as  follows* 


"Letters  Mot  Granted  - When  - The  probate  court, 
or  judge  thereof  in  vacation,  in  its  >or  hie 
discretion,  may  refuse  to  grant  letters  of  ad- 
ministration in  the  following  cases*  first,  when 
the  estate  of  the  deceased  is  not  greater  in 
amount  than  is  allowed  by  law  as  the  absolute 
property  of  the  widower,  widow  or  minor  children 
under  the  age  of  eighteen  years*  seoond,  when 
the  estate  of  the  deceased  does  not  exceed  one 
hundred  ($100«0Q)  dollars  and  there  is  no  widower, 
widow  or  children  under  the  age  of  eighteen  years, 
any  ereditor  of  the  estate  may  apply  for  refusal 
of  letters  by  giving  bond  in  the  sum  of  one 
hundred  ($100,00)  dollars,  said  bond  to  be  ap- 
proved by  the  probate  court  or  Judge  thereof  in 
vacation,  conditioned  upon  such  ereditor  obligat- 
ing himself  to  pay,  so  far  as  the  as set b of  the 
estate  will  permit,  the  debts  of  the  deceased  in 
the  order  of  their  preference.  Proof  may  be 
allowed  by  or  on  behalf  of  such  widoyer,  widow, 
minor  children  or  creditor  before  the  probate 
court  or  judge  thereof  of  the  value  and  nature 
of  such  estate,  and  if  suoh  court  or  judge  shall 
be  satisfied  that  no  estate  will  be  left  after 
allowing  to  the  widower,  widow  or  minor  children 
their  absolute  property,  or  that  the  estate  does 
not  exceed  one  hundred  ($100.00)  dollars  when 
application  is  made  by  a creditor,  the  court  or 
judge  may  order  that  no  letters  of  administration 
shall  be  issued  on  such  estate,  unless,  upon  the 
application  of  other  creditors  or  parties  interested, 
the  existence  of  other  or  further  property  be  shown. 
And  after  the  making  of  such  order,  and  until  such 
time  as  the  same  may  be  revoked,  such  widower, 
widow,  minor  ohildren  or  creditor  shall  be  authorized 
to  collect  and  sue  for  all  the  property  belonging 
to  such  estate*  if  a widower,  widow  or  creditor, 
in  the  same  manner  and  with  the  same  effect  as  if 
he  or  she  had  been  appointed  and  qualified  as 
executor  or  executrix  of  suoh  estate*  if  minor 
children  under  the  age  of  eighteen  years,  in  the 
same  manner  and  with  the  seme  effect  as  now  provid- 
ed by  law  for  proceedings  in  court  by  infants  in 
bringing  suit*  provided  also.  that  the  widower, 
widow  or  minor  children  under  the  age  of  eighteen 
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years  may  retain  the  property  belonging  to  such 
estate  and  the  creditor  shall  apply  the  proceeds 
thereof  to  debts  of  the  estate  in  the  order  in 
which  demands  against  the  estate  of  deceased 
persons  are  now  classified  and  preferred  by  law* 
Provided  further,  that  any  person  who  has  paid 
the  funeral  expenses  or  other  debts  of  deoeaaed 
shall  be  deemed  a creditor  for  the  purpose  of 
making  application  for  the  refusal  of  letters  of 
administration  under  this  section  and  be  subrogated 
to  the  rights  of  such  original  creditor,” 


In  the  oaee  of  Perkins  v,  Goddln,  111  Mo.  App.  429,  1.  o.  438, 
the  Court  saidi 


”Under  the  we 11- sot tied  law  of  this  state,  on 
the  death  of  a party,  the  pereonal  property 
passes  to  the  administrator,  not  to  the  heir, 
unless  it  be  where  the  probate  court,  by  order 
dispenses  with  an  administrator  under  Section  2 
of  the  Administration  Statute.  E.  Si  1899, 
There  was  nothing  of  that  kind  in  this  case  &b 
shown  by  the  fact  that  the  Boone  County  Probate 
Court  took  up  the  administration  and  granted 
letters  to  appellant  thereon.” 


In  the  case  of  Estate  of  Ulrioi  v.  Johnston,  177  Mo*.  App.  584, 
the  question  was  whether  the  costs  of  administration  should  first 
be  paid  and  then  the  residue  turned  over  to  the  widow  as  her  absolute 
allowance  when  such  residue  would  thereby  be  depleted  to  an  amount 
less  than  the  amount  allowed  as  the  absolute  allowance  to  the  widow. 
The  Court  held  that  the  $400  absolute  allowance  went  direct  to  the 
widow  and  was  her  property  stripped  of  the  payment  of  the  ooste  of 
litigation,  and  said  (1,  o,  589)» 


”It  is  not  essential  to  consider  the  matter  of 
good  faith  of  the  administrator  here,  as  these 
allowances  are  given  by  the  statute  to  the 
widow  first  of  all  other  claims,  and  this  in- 
cludes the  expense  of  administration,  for  they 
are  not  of  the  estate.  Indeed,  if  there  is  not 
sufficient  to  pay  them  and  the  expense  of  ad- 
ministration besides,  then  no  administration 
should  be  had.” 
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and  at  pag?  §90,  the  following! 

" * * * but  the  Supreme  Court  has  declared  in 
plain  terms,  time  and  again,  that  the  property 
enumerated  in  the  statute  and  the  allowance 
provided  for  are  the  absolute  property  of  the 
widow  and  not  parcel  of  the  decedent *s  estate." 


And  at  page  592,  speaking  of  the  Administration  Law,  the  Court  sayst 


* ♦ * * it  provides  that  if  the  estate  is  no 
greater  in  amount  than  is  allowed  by  law  as 
the  absolute  property  of  the  widow,  adminis- 
tration shall  be  dispensed  with  entirely.  It 
is  oertain  that,  under  the  established  rule 
of  decision  in  this  state,  the  widow*  s allow- 
ances are  regarded  ab  her  absolute  property 
and  not  to  be  considered  as  assets  of  the 
estate.  The  cases  are  multiplied  which  de- 
clare suoh  to  be  true.  In  those  states  where 
the  courts  so  construe  these  statutes,  the 
rule  obtains  as  well  that  the  allowances  go 
free  to  the  widow  first  of  the  expenses  of 
administration  of  the  estate." 


In  the  case  of  Jacobs  v.  Maloney,  64  Mo.  App*  270,  1.  c.  272, 
the  Court  says  * 


"Neither  the  plaintiff  nor  anyone  else,  at 
the  time  of  the  transaction  just  stated,  had 
been  appointed  or  qualified  as  administrator 
of  the  estate  of  said  deceased,  nor  does  it 
appear  that  the  probate  court  had  made  an 
order  as  provided  in  Section  2,  Revised 
Statutes,  authorising  plaintiff  to  colleot, 
sue  for,  and  retain  all  the  property  belong- 
ing to  the  estate  of  his  father,  * * * * 


In  the  case  of  McMillan  v.  Waoker,  57  Mo.  App.  220,  1.  o.  222, 
the  Court  says i 
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11  On  the  death  of  a party  the  personal  property 
passes  to  the  administrator,  and  he  alone  has 
a right  to  the  possession  thereof,  unless  in-> 
deed  the  probate  court  shall,  by  order,  dispense 
with  any  administration,  as  provided  for>  by 
section  2 of  the  administration  statute.  It  is 
only  ’after  making  such  order  suoh  widow  or 
minor  children  shall  be  authorised  to  oolleot. 
sue  for  and  retain  the  property  belonging  to 
such  estate.'  R.  S.  1889,  Seo.  2.  The  probate 
court  Is  the  only  tribunal  having  original 
jurisdiction  to  determine  the  question  as  to 
whether  or  not  an  administration  is  necessary." 


From  a review  of  the  authorities  heretofore  set  forth,  supra, 
we  must  conclude  that  "first,  that  a widower,  widow  or  minor  ohildren 
under  the  age  of  eighteen  years,  through  their  guardian,  would  have 
the  right  to  transfer  the  title  to  an  automobile  as  referred  to  in 
your  opinion  request  for  the  reason  that  said  automobile  would  beoome 
the  absolute  property  as  provided  by  law  and  without  the  necessity 
of  granting  letters  of  administration." 

-i 

Turning  to  the  second  provision  which  provides!  "second,  it 
is  our  opinion  that  if  a oreditor  applies  for  the  refusal  of  letters 
under  Clause  2,  supra,  and  gives  bond  in  the  sum  of  $100.00  properly 
approved  by  the  probate  court  or  judge  thereof  in  vaoation,  that  suoh 
creditor  would  also  have  the  right  to  transfer  the  title  of  the  auto- 
mobile for  the  reason  that  we  believe  that  the  Legislature,  through 
this  section,  has  plaoed  suoh  a oreditor  in  the  same  position  as  an 
administrator  with  all  the  powers  and  duties  of  a duly  appointed  and 
noting  administrator." 

Of  course  if  other  oreditor s or  parties  interested  make  applica- 
tion on  the  theory  that  other  or  further  property  will  be  shown  and 
letters  of  administration  are  granted,  then  the  duly  qualified  acting 
administrator  would  have  the  right  to  assign  the  title. 


CONCLUSION 


It  is  our  opinion  that  upon  the  death  of  a person,  and  it  is 
brought  to  the  attention  of  the  probate  court  having  jurisdiction  there- 
of, and  the  probate  court  or  judge  thereof  in  vaoation  refuses  to 
grant  letters  of  administration  under  Clause  1,  Section  2,  Laws  of 
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Missouri  1941,  page  289,  that  the  widower,  widow  or  minor  children 
under  the  age  of  eighteen  years  (through  their  guardian)  as  the 
ease  may  be,  is  authorized  and  empowered  to  collect,  sue  for  and  re- 
tain said  property  as  his  or  her  absolute  property  as  provided  by 
law,  and  upon  the  order  that  letters  of  administration  on  said 
estate  be  refused,  that  he  or  she  becomes  invested' with  the  authority 
to  transfer  the  title  to  an  automobile,  if  one  be  such  estate. 

Secondly,  if  letters  of  administration  be  refused  by  the  probate 
court  or  Judge  thereof  in  vacation,  under  Clause  2 of  Section  2,  Laws 
of  Missouri  1941,  page  2S9,  the  creditor,  applying  and  giving  bond  in 
the  sum  of  $100.00  which  said  bond  being  approved  by  the  probate  court 
or  Judge  thereof  in  vacation,  becomes  Invested  with  the  authority  to 
transfer  the  title  to  an  automobile  in  the  estate,  if  there  be  one. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO  “ 

(Acting)  Attorney  General 
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COUNTY  COURTS:  PUBLIC  BUILDINGS:  County  courts  may  convey  a 
site  for  construction  of  a public  health  center  provided  such 
location  is  not  needed  for  county  public  buildings. 


December  10,  19**1 


Dr*  James  E.  Stewart 
State  Health  Commissioner 
The  State  Board  of  Health 
Jefferson  City,  Missouri 

Dear  Doctor  Stewart: 


This  Is  in  reply  to  your  letter  of  recent  date 
in  which  you  request  an  opinion  on  the  following  question: 


"May  1 request  an  opinion  from  your  office 
as  to  the  legal  status  of  a County  Court's 
authority  to  donate  a site  for  the  con- 
struction of  such  a health  center » 11 


Under  Section  2480*  R.  S.  Mo.  1939,  county  courts 
have  general  jurisdiction  over  the  properties  of  their 
respective  counties.  This  section  Is  as  follows: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county,  and 
shall  have  power  ana  authority  to  pur- 
chase, lease  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale 
to  the  use  of  the  same*  and  to  audit  and 
settle  all  demands  against  the  county." 

However,  we  think  thfe  answer  to  your  question  will 
be  controlled  by  the  provisions  of  Article  2,  Chapter  100, 

R.  S.  Mo.  1939,  pertaining  to  that  situation*  Under  that 
chapter,  when  a county  is  organized,  a county  seat  is 
selected  for  such  county.  This  county  seat  location  must 
contain  not  more  than  160  acres  nor  less  than  50  acres.  (R, 

3.  Mo.  674).  Commissioners  are  selected  to  transact  the 
business  of  acquiring  such  county  seat  location  and  their 
report  is  finally  submitted  to  the  circuit  court  for  approval 
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After  such  tract  is  finally  approved  as  the  county  seat  loca- 
tion, it  is  then  laid  off  into  lots,  squares,  avenues,  street 
lanes  and  alleys,  as  directed  by  the  court.  The  plat  of  such 
plan,  after  1:  Ihg  deposited  in  the  office  of  the  Recorder  of 
Deeds,  becomes  the  official  description  of  such  tract  and  its 
divisions.  Section  1S682  of  this  Chapter  provides  that  the 
county  court  shall  reserve  from  sale  such  lots  and  squares  of 
ground  as  it  deems  necessary  for  county  buildings.  In  the 
case  of  State  ex  rel.  Norman  v.  Smith,  46  Mo.  60,  the  court 
held  that  the  county  seat,  or  seat  of  jurisdiction,  -which  are 
synonymous  terms,  must  be  within  the  limits  originally  select 
ed.  At  1.  c.  64,  the  court  in  so.  holding  said: 

’*#  The  commissioners  are  then  to  make 
report  of  their  proceedings,  accompanied 
by  such  deeds  and  abstracts,  to  the  Circuit 
Court  of  the  county  at  its  next  term;  and 
if  the  court  approve  the  title.  It  shall 
cause  Its  decision  to  be  certified  to  the 
tribunal  transacting  county  business,  and 
the  title  of  the  land  so  conveyed  vests  In 
the  county,  and  the  place  selected  shall 
be  the  permanent  seat  of  justice  thereof." 

It  will  be  rioted,  however,  that  this  ruling  would  not  pro- 
hibit the  county  court  from  changing  the  location  of  the  lands 
reserved  for  public  buildings  so  long  as  the  location  remain- 
ed at  the  county  seat  or  seat  of  jurisdiction.  This  rule 
Is  further  suported  by  the  case  of  babcock  v.  Hahn,  175  Mo. 
136,  in  which  case  it  was  held  that  the  recorder's  office, 
so  long  as.  It  remained  within  the  city  of  8t . Louis,  could 
be  removed  from  its  original  location. 

In  our  research  for  an  expression  by  our  Missouri 
courts  on  this  question,  we  fail  to  find  any  case  directly 
ok  point,  however,  the  case  of  Van  Pelt  v.  Parry,  218  Mo. 

680,  the  court  discussed  th§©  question  pertaining  to  the 
location  of  county  seats  and  the  effect  thereof,  said  at 
1.  c.  698: 


"Here,  then,  vfas  a permanent  appropriation 
and  dispostidon  of  the  land  for  the  purpose 
of  establishing  a permanent  seat  of  justice 
and  that  visible,  actual,  palpable  approp- 
riation for  that  Important  public  purpose, 
coupled  with  acts  in  pals  In  platting  the 
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land  Into  lots  and  blocks,  streets,  alleys, 
lanes,  avenues,  pixblie  squares,  etc.,  and 
dealing  with  the  property  by  making  sales 
of  lots  to  build  up  a county  town,  made  Lamar 
a permanent  seat  of  justice  to  all  Intents 
and  purposes  and  effectually  for  all  time 
took  the  Parry  forty  out  of  the  salable  list 
of  swamp  lands  as  such.  It  was  no  longer 
swamp  land  but  land  appropriated  for  county 
seat  ends  — i.  e.,  county  seat  land. 

Barton  county  having  irrevocably  devoted  It 
to  county  seat  purposes,  could  not  turn 
about  in  after  years  and  trade  or  sell  It 
as  mere  swamp  land  to  a purchaser  having 
full  notice  that  it  had  been  devoted  to  a 
seat  of  justice  and  that  such  purpose  was 
alive,  on  foot,  and  being  carried  out.  Its 
power  to  deal  with  it  as  swamp  land  was 
functus  officio,  we  think.  * w * w # 

In  that  case,  the  rule  that  lands  devoted  to  county  seat 
purposes  could  not  in  after  years  be  disregarded  or  sold 
by  the  county  as  swamp  lands  was  announced.  In  case  the 
county  court  sees  fit  to  sell  or  convey  county  lends,  it 
may  so  proceed  as  directed  by  Section  13784,  which  is*  as 
follows: 


"The  county  court  may,  by  order,  appoint  a 
commissioner  to  sell  and  dispose  of  any  real 
estate  belonging  to  their  county;  and  the 
deed  of  such  commissioner,  under  his  proper 
hand  and  3eal,  for  and  in  behalf  of  such 
county,  duly  acknowledged  and  recorded,  shall 
oe  sufficient  to  convey  to  the  purchaser  all 
the  right,  title,  interest  and  estate  which 
the  county  may  then  have  In  or  to  the  premises 
so  vonveyed." 

In  the  case  of. Bentley  v.  hummers  County  Court,  which 
was  before  the  Circuit  Court  of  Appeals  of  best  Virginia, 

73  S.  B.  706,  the  court,  after  discussing  the  authority  of 
the  county  court  in  acquiring  county  seat  locations  and  pro- 
viding for  grounds  for  courthouse  purposes,  then  went  into 
the  question  of  the  quantity  of  land  the  county  court  may 
reserve  or  acquire  for  the  courthouse  and  jail  sites.  At 
1.  c.  707  the  court  said: 
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"The  statute  does  not  prescribe  the 
quantity  which  a county  court  may  so  acquire; 
what  tribunal  then,  is  to  be  the  judge  of 
how  much  is  ’requisite  or  desirable’?  The 
county  court,  of  course.  Its  discretion 
in  this  matter  is  without  limitation,  and 
its  judgment  thereon  is.  not  subject  ' ^ re- 
view. In  the  very  nature  of  things,  and 
for  the  certain  and  convenient  administra- 
tion of  the  municipal  government  of  the 
county.  It  was  necessary  for  the  Legisla- 
ture to  vest  such  discretionary  power  as 
relates  to  the  selection  of  a location  and 
quantity  of  ground  requisite  for  courthouse 
purposes  in  some  one  person  or  tribunal; 
and  the  Legislature  has  seen  fit  to  vest  it 
in  the  county  court,  •jh; 

The  county  court  is  not  limited  to  any 
definite  quantity  of  land  which  it  may 
acquire  for  courthouse  purposes,  and  It 
therefore  necessarily  follows  that  it  must 
be  the  judge  of  how  much  is  requisite  or 
desirable.  The  amount  requisite  or  desir- 
able at  one  time,  and  uno.er  certain  con- 
ditions, might  not  be  requisite  or  de- 
sirable at  another  time  and  under  different 
conditions.  The  county  court  is  the  sole 
judge  of  that  question;  it  acts  ministerially 
In  providing  a courthouse  and  grounds  for 
Its  county,  and  is  vested  with  legislative  dis- 
cretion in  the  matter.  The  authority  to  ac- 
quire so  much  land  is  as  requisite  oxj  desir- 
able for  a certain  purpose  clearly  implies  the 
power  to  dispose  of  the  surplus,  if  more 
than  is  , equisite  has  been  acquired,  be  do 
not  mean  to  intimate  that  the  c unity  court 
is  authorized,  or  would  be  justified  under 
the  statute,  to  enter  into  land  speculations 
with  the  public  moneys.  It  could  not  buy 
more  land  than.  In  its  judgment,  is  requi- 
site or  desirable  for. the  public  purpose,  sim- 
ply with  a view  of  making  a profit  by  a re- 
sale of  a portion  thereof;  but  circumstanc- 
es may  easily  arise  where  it  is  necessary  for 
a county  court  to  acquire  more  land  than  it 
needs  for  courthouse  purposes,  in  order  to 
secure  a good  location;  and  in  such  event 
we  clearly  think  it  would  have  the  right  to 
do  so,  and  then  to  dispose  of  such  portion 
as  is  not  desirable  for  the  public  use." 
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In  the  case  of  Collins  v-.  Commissioners  of  Big  Horn 
County,  which  was  before  the  Supreme  Court  of  Wyoming,  126 
Pac*  465,  an1  action  was  brought  to  prohibit  the  county 
court  from  selling,  donating  or  conveying  to  the  United 
States,  real  estate  which  was  a part  of  'the  courthouse 
square  and  which  was  to  be  used  by  the  Government  for  a 
post  office  site.  Prom  an  examination  of  that  case,  it  will 
be  seen  that  the  powers  and  duties  of  the  county  eourt  with 
respect  to  managing  and  controlling;  county  property  are 
very  similar  to  those  in  this  state.  At  1.  c»  467  the  court 
said: 


'*•  w *-  * The  part  of  it 

which  it  is  proposed  to  convey  to  the 
United  States  for  a site  for  a public  build- 
ing is  not  used  for  courthouse  purpose s*  nor 
does  it  appear  to  be  necessary  therefor;  and 
it  is  not  claimed  that  the  commissi oners  are 
acting  in  bad  fai  th.  The  lav;  invests  the 
board  with  the  powers  of  the  county  as  a 
body  politic  and  corporate,  and  to  its  judg- 
ment is  committed  the  power  to  determine 
the  extent  of  the  land  necessary  and  proper 
for  courthouse  purposes.  To  hold  that  the 
board  cannot  sell  and  convey  any  part  of 
this  10  acre  tract  upon  which  it  has  erected 
county  bulletin  s would  be  to  hold  in  effect  * 
that  the  county  having;  acquired  title  to  it 
and  devoted  a part  of  it  to  courthouse  pur- 
poses must  forever  retain  its  title  and  not 
divert  any  part  of  it  to  other  purposes. 

We  do  not  t;  ink  such  a condition  was  in- 
tended by  the  Legislature.  The  quantity  of 
land  to  be  acquired  and  held  by  the  county 
for  public  purposes  is  not  fixed  by  law;  and 
that  matter  necessarily  must  be  left  to  the 
discretion  of  some  person  or  board,  and  in 
this  state  that  discretion  has  been  vested 
in  the  board  of  county  commissioners;  and 
..hen  the  board  ha',  in  good  faith*  exercised 
its  discretion,  itsacteare  not  reviev/able 
by  the  courts.  A case  quite  similar  to  the 
one  before  us  was  recently  decided  by  the 
Supreme  Court  of  Appeals  of  West  Virginia 
--Keatley  et  al.  v.  Summers  County  Court 
et  al.  73  5.  E.  706.  In  that  case  the  coun- 
ty court  of  Summers  county  was  about  to 
sell  and  convey  to  the  United  States  a part 
of  its  courthouse  square  in  the  town  of  Hin- 
ton for  the  purpose  of  erecting  thereon  a 
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government  building.  The  plaintiffs  brought 
suit  on  behalf  of  themselves  and  all  other 
taxpayers  of  the  county  to  enjoin  the  sale. 

The  Chesapeake  & Ohio  Railway  Company, 
in  order  to  secure  the  location  of  the  coun- 
ty courthouse  in  that  town,  conveyed  to  the 
county  court  a certain  square  of  ground  in 
consideration  that  within  a reasonable  time 
thereafter  a.  courthouse  should  be  erected 
thereon,  and  the  judicial  proceedings  of  the 
county  should  be  held  upon  said  premises. 

By  the  statutes  of  that  state  the  county 
courts  were  authorized  to  provide  at  the 
county  seats  of  their  respective  counties  a 
suitable  courthouse  and  jail,  and  to  acquire 
by  purchase  or  otherwise  so  much  land  as 
might  be  requisite  or  desirable  for  county 
purposes.  It  was  held  that  the  county  court 
was  the  judge  of  the  quantity  of  land  that 
was  requisite  or  desirable,  and  under  the 
statute  possessed  the  implied  power  to  sell 
so  much  of  the  square  as  it  deemed  unneces- 
ary  for  the  public  purpose. 

If  the  county  court  does  not  act  in  good  faith  in 
making  such  a transaction,  then  such  contract  may  be  inquired 
into  under  Section  13769.  This  section  reads  In  part  as 
follows: 

"Whenever  any  fifty  resident,  solvent  and 
responsible  taxpaying  citizens  of  any 
county  In  the  state  shall  have  good  reason 
to  believe,  and  do  believe,  that  any  con- 
tract made  and  entered  into  by  the  county 
court  of  the  county,  with  any  person  or 
corporation,  affecting  or  concerning 
any  public  building,  lands,  moneys  or 
property  of  the  county  in  any  manner 
whatever,  or  any  extension  of  any  such 
contract,  was  not  made  and  entered  into 
in  good  faith,  or  for  a just  consideration, 
and  with  due  regard  for  the  best  Interest 
of  the  county,  or  that  any  such  contract 
previously  entered  into  has  not  been 
carried  out  by  the  parties  thereto  in  good 
faith  and  according  to  the  terms  of  any 
such  contract,  they  may  bring  a suit 
In  the  circuit  court  of  any  such  county 
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praying  that  the  matter  may  be  inquired 
into,  and  thereupon  the  circuit  court 
shall  make  a full  investigation  of  the 
matters  alleged,  and  shall  have  power  to 
set  aside,  reform  or  cause  to  be  enforced 
any  such  contract,  or  any  extension  of 
any  such  contract,  as  the  court  shall 
deem  best  under  the  law  and  the  facts. 

*hhh*m 

From  our  research,  we  think  the  weight  of  authorities 
is  that  the  county  court  may  dispose  of  land  acquired  for 
courthouse  purposes,  if  such  court  does  not  deem  it  neces- 
sary to  retain  the  same  for  county  buildings.  Of  course, 
the  question  of  good  faith  is  a condition  to  be  taken  into 
consideration  in  such  transactions. 

On  the  question  of  the  county  donating  lands  to 
the  Government  for  the  purpose  of  erecting  public  health 
centers  thereon,  we  will  say  that  this  will  depend  upon  the 
authority  granted  by  statute  to  the  county  court  to  do  so. 
County  courts  are  created  by  statute  and  their  c&ities  are 
purely  statutory. 

It  was  said  in  the  case  of  Bayless  v.  Gibbs,  251 

Mo.  492 j 


"County  courts  are  not  the  general  agents 
of  the  counties,  of  the  State . I’hey  are 
courts  of  limited  jurisdictions,  with 
powers  well  defined  and  limited  by  the 
laws  of  the  State;  and  as  has  been  well 
said,  the  statutes  of  the  State  constitute 
their  warrant  of  authority,  and  when  they 
act  outside  of  and  beyond  their  statutory 
authority,  their  acts  are  null  and  void.” 

Also,  in  the  case  of  State  ex  rel.  Major  v.  Patterson, 
229  Mo.  373,  the  court  said* 

"Under  the  constitution.  Article  6, 

Section  36,  providing  that  a county 
court  shall  have  jurisdiction  to  trans- 
act all  county  business  and  such  other 
business  as  may  be  prescribed  by  law, 
county  courts  are  denied  any  rights  except 
those  expressly  conferred." 
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In  the  case  of  Blades  v.  Hawkins,  240  Mo.  187,  county  courts 
are  given  incidental  powers^  in  the  following  language* 

"While  the  law  is  strict  in  limiting  the 
authority  of  these  courts,  it  never  has 
been  held  that  they  have  nb  authority 
except  what  the  statutes  confer  in  so  many 
words.  The  universal  doctrine  is  that 
certain  incidental  powers  germane  to  the 
authority  and  duties  expressly  delegated, 
and  indispensable  to  their  performance, 
may  be  exercised," 

Under  our  Constitution  and  statutes,  county  courts 
may  expend  public  funds  for  couty  public  purposes.  Such  ex- 
pentitures  must  not  only  be  for  public  purposes,  but  they 
must  also  be  for  county  public  purposes.  We  find  no  statute 
authorizing  county  courts  to  expend  county  public  funds  for 
hospitals  owned  and  operated  by  the  state  or  federal  govern- 
ment, nor  do  we  find  any  ; statute  authorizing  such  courts  to 
make  donations  of  money  dr  property  for  such  purpose.  In 
the  case  of  State  ex  rel*  City  of  Jefferson  v.  Smith,  State 
Auditor,  154  S*  W»  (2d)  101,  the  Supreme  Court  recently  held 
that  the  City  of  Jefferson,  under  its  authority  to  erect 
municipal  buildings  and  issue  bonds  therefor,  could  not  do 
this  if  the  building.  Is  not  to  be  used  for  municipal  public 
purposes*  In  that  case,,  the  building  which  the  city  con- 
templated erecting  was  to  be  used  as  an  office  building  for 
the  Unemployment  Compensation  Commission* 

Also  in  Vrooman  v.  City  of  St.  Louis,  et  al. , 88  S, 

W*  (2d)  189*  the  city,  by  statute  and  charter,  was  authorized 
to  contribute  funds  to  the  United  States  for  the  erection  of 
a national  park*  T&ia  authority,  however,  was  granted  by 
statute.  At  1,  c»  193  the  court  said* 

"A  number  of  cases  are  cited  from  this 
and  other  jurisdictions  asserting  the 
general  rule  that  taxes  levied  by  a 
municipality  must  be  for  both  public 
and  municipal  purposes,.  The  rule  is 
clearly  and  concisely  stated  in  Cooley 
on  Taxation  (4th  Ed.)  vol*  1,  Sec.  178, 
page  388,  389,  as  follows*  ’The  "public" 
that  is  concerned  in  a legal  sense  in 
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any  matter  of  government  is  the  public 
the  particular  government  lias  been  pro- 
vided for;  and  the  "public  purpose"  for 
which  that  government  may  tax  is > one 
which  concerns  its  own  people,  and  not 
some  other  people  having  a government  of 
its  own,  for  whose  wants  taxes  are  laid. 

The  purpose  must  in  every  instance 
pertain  to  the  sovereignty  with  which  the 
tax  originates ; ->  * <:■  *«•  * " 

The  court  in  this  case  also  held  that  Section  46  of  Article  4 
of  the  Constitution  did  not  prohibit  such  an  act  by  the  city, 

CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this 
department  that  a county  court,  acting  in  good  faith,  may 
convey  lands  which  are  part  of  the  lands  reserved  for  county 
buildings  to  the  Federal  Government  for  a public  health 
center,  providing  such  lands  are  not  needed  for  such  build- 
ings. 


We  are  further  of  the  opinion  that  the  county  court 
would  not  be  authorized  to  donate  such  lands  for  a public 
health  center  to  the  government* 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  ThURLO 

(Acting)  Attorney  General 
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TATE  BOARD  OP  HEALTH: 
U'LES  AND  REGULATIONS: 


NURSING  SHELTERS 


OR  BOARDING  HOMES; 


December  13*  1941 


Dr*.  James  Stewart, 

State  Health  Commissioner 
State  Board  of  Health 
Jefferson  City,  Missouri 

Dear  Doctor  Stewart: 

This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department  on 
the  following  statement  of  facts:  . 

"We  are  enclosing  herewith  tentative 
regulations  prepared  for  adoption  by  the 
State  Board  of  Health  which  are  designed 
to  regulate  convalescent*  nursing* 
shelter*  lodging  and  boarding  homes 
under  powers  and  duties  delegated  to  this 
Board  by  Sections  1 to  7*  inclusive.  Page 
368,  Laws  of  Missouri  1941,  governing 
such  homes* 

"As  State  Health  Commissioner,  I wish  to 
be  advised  whether  or  note,  in  your 
opinion,  the  enplosed  regulations  con- 
stitute a legal  means  of  control  of  these 
establishments,  as  based  upon  the  statu- 
tory powers  of  this  Board*  Inasmuch  as 
the  State  Board  of  Health  desires  to  act 
upon  these  regulations  at  its  December  18 
* meeting,  we  would  appreciate  your  opinion 

in  thie  matter  at  your  earliest  possible 
convenience  *" 

Under  the  aot  referred  to  In  your  request  which  is 
found  in  Laws  of  Missouri,  1941,  p*  368,  and  especially 
under  Section  3*  thereof,  it  is  provided  that  the  applica- 
tion for  a license  to  establish,  maintain,  operate  or  con- 
duct a convalescent,  nursing,  shelter,  lodging  or  boarding 
home  for  aged,  chronically  or  incurables,  shall  contain 
such  Information  as  the  State  Board  of  Health  $ay  hy  law 
prescribe . 
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Also,  under  Section  5 of  this  act  pertaining  to 
the  duties  of  the  State  Board  of  Health  there  le  the 
provision  that  said  Board  of  Health  may  promulgate  such 
rules  and  regulations  as  it  deems  necessary.  This 
section  is  as  follows: 

"The  Btate  Board  of  Health  is  empowered 
and  it  is  hereby  made  its  duty:  (1)  to  in- 
spect, at  least  annually  and  as  often  as 
shall  be  necessary,  all  convalescent, 
nursing,  shelter,  lodging  and  boarding 
homes  for  aged,  chronically  ill  or  incur- 
able persons;  (2)  to  grant  licenses,  for 
a period  not  to  exceed  one  year,  after  in- 
spection, to  persons  to  conduct  the  occupa- 
tion defined  in  this  Act  and  may  renew  the 
same  when  expired  and  to  revoke  the  license 
of  such  persons  as  fail  to  obey  the  pro- 
visions of  this  Act  or  the  rules  and  regula- 
tions made  by  said  Board;  (3)  to  promulgate 
such  rules  and  regulations  as  it  deems 
necessary  for  the  proper  cleanliness  and 
sanitation  of  said  convalescent*  nursing* 
shelter,  lodging  and  boarding  homes  and 
for  the  care,  maintenance  and  safety  of  the 
persons  residing  the rein *" 

It  is  by  virtue  of  the  foregoing  provisions  of  the  act  that 
you  are  authorized  to  make  the  rules  and  regulations  which 
you  propose  to  make*  In  the  case  of  State  v*  Public  Service 
Commission,  53  S*  W*  (2‘d)  868,  the  Supreme  Court  of  this 
State  held  that  such  regulations  must  be  reasonable  and 
lawful*  However,  any  rule  or  regulation  must  be  within  the 
general  provisions  of  the  act  and  must  not  be  arbitrary  or 
without  a reasonable  basis*  With  this  rule  in  mind*  we 
call  your  attention  to  Section  1 of  your  regulations  per- 
taining to  definitions*  We  think  these  definitions  are 
limited  by  the  provisions  of  Sections  1 and  2 of  the  act* 

You  will  note  that  the  rules  only  refer  to  Section  1* 

Under  Section  2 of  the  act  you  will  note  that  It  is  as 
follows: 

"The  term  'convalescent*,  'nursing',  'shel- 
ter*, 'lodging',  and  'boarding'  home  for 
the  aged,  chronically  ill  or  incurables 
shall  mean  any  place  In  which  three  or  more 
aged,  chronically  ill  or  incurable  persons, 
not  related  by  blood  or  marriage  to  the 
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owner,  operator  or  manager  of  said  place, 
are  received.,  kept  and.  provided  with rood, 
or  shelter  and  care  for  hire  or  compensa- 
tion, however  paid}  provided  that  nothing 
in  this  Act  shall  apply  to  any  institution 
established,  maintained  or  operated  by  the 
State  or  any  county,  city,  town  or  village 
thereof*"  (Underscoring  ours) 

In  your  definition  of  these  terms  you  have  left  out  the 
words  underscored  above.  Under  the  authorities  above  stated 
we  think  the  definitions  of  the  terms  defined  in  Section  2 
must  be  limited  by  the  clause  "not  related  by  blood  or  ^ 
marriage  to  the  owner,  operator  or  manager  of  said  place. 

In  other  words,  we  think  that  this  clause  should  be  in- 
serted between  the  words  "persons"  and  "are"  In  line  6 of 
Section  1 of  your  proposed  rules  and  regulations. 

We  also  suggest  that  the  following  change  be  made 
on  Page  6,  thereof.  In  Section  12,  by  striking  out  all 
the  first  sentence  of  said  Section  12,  and  Inserting  In 
lieu  thereof*  "Each  nursing  home  shall  be  under  the  super- 
vision of  a physician  registered  as  required  by  law." 

With  these  suggested  changes,  it  is  the  opinion  of  this 
department  that  the  proposed  regulations,  a copy  of  which 
is  hereto  attached,  are  proper  and  come  within  the  provis- 
ions of  the  authority  granted  by  the  act. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED* 


VANE  C.  THURLO 
(Acting)  Attorney  General 
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Dr.  James  Stewart 
State  Health  Commissioner 
Jefferson  City,  Missouri 


Dear  Dr#  Stewart: 


Thi3  will  acknowledge  receipt  of  your  letter  of 
November  10,  1941,  which  is  as  follows: 


"Hie  statutes  of  this  state  governing 
resorts  and  those  governing  hotels  over- 
lap in  definition,  making  it  Impossible 
to  definitely  establish  til©  identity  of 
certain  establishments  as  hotel  or  resort. 
There  is  little  emphasis  placed  upon  sani- 
tation in  our  state  hotel  laws,  and  the 
need  of  supervision  of  hotels,  especially 
in  areas  not  served  by  public  utilities, 

1s  of  significance  comparable  with  that 
of  the  neighboring  resort# 

"We  feel  that  the  Health  Department  has 
certain  obligations  in  supervision  of 
environmental  sanitation  at  the  hotels 
of  this  state.  We  further  feel  that  our 
existing  regulations  governing  resorts 
could  advantageously  be  used  as  a basis 
of  such  supervision. 

"I,  therefore,  request  that  you  advise  me, 
as  State  Health  Commlfesioner,  whether  or 
not  the  enclo'sed  contemplated  regulation 
would  constitute  a legal  means  to  control 
environmental  sanitation  at  hotels  in  this 
state  based  on  the  State  Board  of  Health 
statutory  powers*  We  are  enclosing  a copy 
of  our  resort  regulations  for  your  informa- 
tion#" 
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Section  9931,  fi.  S.  Missouri,  1939,  defines  '’hotel" 
as  follows: 


"That  every  building  or  other  struc- 
ture, kept,  iised,  maintained,  advertised 
or  held  out  to  the  public  to  be  a 
place  where  sleeping  accommodations  are 
Jhirnished  for  pay  to  transient  or  perma- 
nent guests,  in  which  ten  or  more  rooms 
are  furnish edTor  the  accommodation  of  ' 
such  guests,  whether  with'  or*  without  meals, 
shall  for ' the  purpose  of  this  article  be 
deemed  a hotel,  *•  «■  * * * x * 
(Underscoring  ours) 


Section  9955,  R.  3.  Missouri,  1939,  defines  "totirist 
camp  and  resort"  as  follows: 


'4 

"The  State  Boai»d  of  Health  is  empowered 
and  it  is  hereby  made  their  duty  through 
their  deputies  to  have  inspected,  at  least 
annually  and  as  often  as  shall  be  neces- 
sary, for  the  proper  regulation  and 
sanitation  thereof,  all  tourist  camps, 
cabins  or  reports  of  whatever  kind  kept , 
used,  maintained  or  advertised  or  held 
out  to  the  public  to  be  a place  where 
.sleeping  accommodations  are  furnished 
for  pay  to  transient  or  permanent  guests 
In  which  two  pr  more  cabins,  whether  in 
combination  or  under  separate  roofs,  are 
furnished  'for  the  aocoxnSbdation  of*  guests. 
Per'  this  purpose  the  said  inspectors  shall 
havo  the  right  of  entry  and  access  thereto 
at  any  reasonable  time0"  '(Underscoring  ours) 


In  your  opinion  request  you  state  these  two  definitions 
overlap,  making  it  impossible  to  definitely  establish  the 
Identity  of  certain  establishments  as  hotels  or  resorts. 

We  think  there  is  a clear  distinction  made  in  the  statutes. 
The  statute  relating  to  hotels  contemplates  that  it  is  a 
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single  building  or  structure  In  which  ten  or  more  rooms  are 
furnished  for  the  accommodation  of  guests.  The  law  relating 
to  tourist  camps  or  resorts  contemplates  that  it  is  a place 
where  more  than  one  room  (cabin)  is  furnished  for  the  accommo- 
dation of  guests  not  in  a single  building  or  structure.  The 
one  complements  the  other,  so  that  all  places  furnishing  more 
than  one  room  (except  v/here  the  number  is  less  than  ten  and 
are  in  one  building  or  structure)  for  the  accommodation  of 
guests  are  subject  to  regulation.  The  principal  distinction 
Is  that  a hotel  must  have  ten  or  more  rooms,  all  In  one  build- 
ing, while  a tourist  camp  mubt  consist  of  less  than  ten  rooms 
and  need  not  be  all  in  one  structure. 

Section  9955b,  8.  S.  Missouri,  1939,  is  as  follows: 


"To  carry  out  the  provisions  of  this  law 
the  State  Board  of  Health  shall  be  empowered 
to  promulgate  such  rules  and  regulations  as 
they  deem  necessary  for  the  proper  cleanli- 
ness and  sanitation  of  said  tourist  camps, 
cabins  or  resorts  and  for  the  proper  regula- 
tions of  water  supplies  in  connection 
therewith," 


Under  the  authority  of  this  subsection  you  advise  that 
the  State  Board  of  Health  has  promulgated  certain  rules 
governing  the  sanitary  conditions  at  such  tourist  camps  or 
resorts,  and  submit  a copy  of  the  regulation  asking  whether 
or  not  such  regulation  can  be  made  applicable  to  hotels*  In 
connection  with  this  question  we  note  that  the  portion  of 
the  act  dealing  with  hotels  goes  into  detail  concerning 
sanitary  conditions. 

Section  9925,  R*  S,  Missouri,  1939,  requires  the  keeping 
of  records  on  each  hotel  Inspected  "showing  its  sanitary 
condition."  Section  9940,  R,  S,  Missouri,  1939,  requires 
hotels  to  be  properly  plumbed,  lighted  and  ventilated,  and 
conducted  in  evei’y  manner  with  strict  regard  to  the  comfort, 
health  and  safety  of  guests,  and  goes  on  to  prescribe  what  is 
meant  by  proper  illumination,  plumbing  and  ventilation,  and 
lays  down  certain  requirements  for  sleeping  rooms.  Section 
9941,  R.  S.  Missouri,  1939,  deals  in  detail  with  toilet 
facilities  and  sewerage  disposal  In  cities  where  there  is  a 
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system  of  water  works  and  sewerage.  Section  9942,  R.  S. 
Missouri,  1959,  makes  similar  requirements  respecting  hotels 
• in  cities  where  there  is  no  system  of  water  works  and  sewerage. 
Section  9943,  R,  S.  Missouri,  1939,  requires  a main  public 
washroom.  Section  9944,  R,  3.  Missouri,  1939,  requires  the 
furnishing  of  individual  towels  for  guests  in  the  public 
washroom  and  in  each  bedroom  and  prescribes  the  size  of  said 
towels.  Section  9945,  R.  S.  Missouri,  1939,  makes  certain 
requirements  as  to  the  bod  and  bed  linen,  size,  .quality/  and 
prohibits  reuse  without  being  laundered.  Section  9946,  R.  S* 
Missouri,  1939,  also  pertains  to  bed  and  bedding  arid  requires 
the  same  to  be  thoroughly  aired,  disinfected  and  kept  cl earn, 
and  prohibits  the  use  of  certain  products  in  the  construction 
of  mattresses  that  are  used  by  hotels  and  deals  with  vermin. 
Section  9947,  R.  3.  Missouri,  1939,  requires  that  a kitchen, 
dining  room,  cellar,  ice  boxes  and  other  places  where  food  is 
prepared  and  stored  be  kept  in  a clean  and  sanitary  condition. 

A comparison  of  the  above  resume  of  the  hotel  law  with 
the  rules  laid  down  for  tourist  camps  and  resorts  discloses 
that  those  rules  are  in  the  main  a mere' restatement  of  what 
the  statutes  provide  relative  to  the  samitary  conditions  of 
hotels.  We  see  no  reason  why  such  rules  can  not  be  applicable 
to  hotels,  but  we  do  not  see  the  need  therefor  since, in  so 
far  as  any  of  those  rules  should  contravene  the  statutes  hereto 
fore  referred  to,  they  would  be  ..void  and,  in  so  far  as  they 
merely  resfete  what  the  statutes  already  provide,  they  would 
be  useless. 


CONCLUSION. 


It  is  therefore  our  opinion  that  the  State  Board  of  Health 
may,  by  appropriate  regulations,  make  the  rules  heretofore 
promulgated  relating  to  the  sanitary  conditions  of  tourist 
camps  and  resorts  applicable  to  hotels,  in  so  far  as  said  rules 
are  not  contrary  to  the  provisions  of  the  statutes  already 
providing  for  sanitary  conditions  of  hotels. 


Respectfully  submitted, 

APPROVED: 


LAWRENCE  L.  BRADLEY 

VANE  C.  THURLO  Assistant  Attorney  General 

(Acting)  Attorney  General 
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OFFICERS:  Any  state,  county  or  city  officer  is  eligible  as 
federal  agent  under  the  state  tire  rationing  ad- 
ministrator if  they  serve  without  pay. 


December  29,  1941 


Mr.  Hugh  Stephens,  Vice-Chairman 
Missouri  State  Council  of  Defense 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Sir* 

We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  December  29,  1941, 
which  is  as  follows: 

"The  State  Council  of  Defense  has  been 
directed  by  the  U.  S.  Office  of  Price 
Administration  to  supervise  the  ration- 
ing of  tires  through  means  of  local 
tire  rationing  boards. 

•a 

"There  will  be  a meeting  of  the  Exe- 
cutive Committee  of  the  Council  in 
Jefferson  City  tomorrow  morning  to 
perfect  details  and  give  out  instruc- 
tions. I would  like  your  opinion  as 
to  what  persbns  are  eligible  or  not 
eligible  to  serve  as  members  of  said 
local  rationing  boards. 

• "Section  VII,  paragraph  C,  of  instruc- 
tions for  rationing  reads  as  follows: 

* Each  member  of  the  local  Tire  Ration- 
ing Board  must  take  the  oath  of  federal 
office  and  become  a federal  agent,  with- 
out compensation,  to  whom  the  Price  Ad- 
ministrator may  delegate  authority.  As 
in  the  case  of  a State  Tire  Rationing 
Administrator,  the  chairman  of  the 
local  defense  council  will  make  sure 
before  selecting  members  of  the  tire 
board  that  such  persons  are  eligible 
under  sir? te~~Taw  and  local  regulation 
to  be  such  a "federal  agent . * 
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”ln  the  selection  of  approximately 
ten  members  of  each  local  council  per 
county,  it  may  happen  that  there  will 
be  Included  some  county  or  local  of- 
ficers or  members  of  the  General  As- 
sembly, county  extension  agents,  etc. 

"If  you  can  give  us  an  opinion  as  to 
eligibility  for  this  service  and  let 
us  have  it  by  tomorrow  morning,  it 
would  be  appreciated.” 

There  are  only  three  sections  of  the  Constitution 
applicable  to  your  request.  The  first  section  is  Section 
12,  Article  IV  of  the  Constitution  of  Missouri  which  pro- 
vides as  follows: 

"No  Senator  or  Representative  shall, 
during  the  term  for  which  he  shall 
have  been  elected,  be  appointed  to 
any  office  under  this  State,  or  any 
municipality  thereof;  and  no3 member 
of  Congress  or  person  holding  any 
lucrative  office  under  the  United 
States,  or  this  State,  or  any  munic- 
ipality thereof  (militia  officers, 
justices  of  the  peace  and  notaries 
public  excepted),  shall  be  eligible 
to  either  house  of  the  General  As- 
sembly, or  remain  a member  thereof, 
after  having  accepted  any  such  of- 
. flee  or  seat  In  either  house  of 
Congress.” 

This  section  is  only  applicable  to  the  extent  that  it  would 
prohibit  a person  from  qualifying  as  member  of  the  General 
Assembly  of  this  state  If  he  held  a lucrative  office  under 
the  United  States* 

I am  presuming  under  your  request  that  the  members 
selected  as  members  of  the  Tire  Rationing  Board  serve  the 
government  without  pay,  that  Is,  payment  of  a salary  that 
would  amount  to  an insde  quate  compensation  for  his  services. 
In  the  State  of  Indiana  this  question  was  passed  upon  In 
the  case  of  State  v.  Kirk,  44  Ind.  401,*  405,  15  Am.  Rep, 
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239,  where  the  court  saldr 

"Const,  art.  2,  section  9,  declares 
that  no  person  holding  a lucrative 
office  or  appointment  under  the 
United  States  or  under  this  state 
shall  be  eligible  to  a seat  in  the 
General  Assembly,  nor  shall  any  per- 
son hold  more  than  one  lucrative  of- 
fice at  the  same  time,  except  as  in 
the  constitution  expressly  provided, 
etc.  Held,  that  the  term  ’lucrative,' 
as  defined  by  Webster,  means  ’yield- 
ing lucre | gainful;  profitable;  mak- 
ing Increase  of  money  or  goods;  as  a 
lucrative  trade,  lucrative  business 
or  office ’--and  that  the  test  was 
whether  the  office  yielded  a pay  sup- 
posed to  be  an  adequate  compensation 
for  the  services  or  duties  performed. 

The  lucrativeness  of  an  office,  which 
is  its  net  profits,  does  not  ^depend 
on  the  amount  of  compensation  af- 
fixed to  it,  but  expenses  incident 
to  an  office  with  a high  salary  may 
render  It  less  lucrative  in  this  lat- 
. ter  sense  than  other  offices  having 
a much  lower  >rate  of  compensation,  but 
the  office  is  nevertheless  a lucrative 
one." 

In  such  a case  and  under  Section  12,  supra,  an  ap- 
pointee to  the  Tire  Board  would  still  be  eligible  to  accept 
an  office  in  the  General  Assembly  for  the  reason  that  as  an 
appointee  of  the  Tire  Board  he  is  not  holding  any  lucrative 
office  under  the  United  States. 

Section  11,  46  Corpus  Juris,  page  927,  states  the 
rule  as  to  office  of  profit  and  honorary  office  wherein  it 
says  j 


"Offices  are  classified  with  reference 
to  compensation  as  offices  of  profit 
and  honorary  off  Joes.  An  office  of 
profit,  or  a lucrative  office,  is  one 
to  which  is  attached  a compensation  for 
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services  rendered*  An  honorary  of- 
fice  is  one  to  which  are  attached 
no  fees,  perquisites,  profits,  or 
salary**  * * * * * * * * * * * :■  H 

Section  52,  46  Corpus  Juris,  page  945,  further 
states  the  rule  as  follows: 

"The  holding  of  more  than  one  of- 
fice is  quite  commonly  prohibited  by 
constitutional  or  statutory  provisions, 
as,  for  example,  by  a provision  that 
the  same  person  shall  not  hold  two 
lucrative  offices,  or  offices  of 
profit  or  of  trust  or  profit,  or  of 
emolument,  or  that  one  holding  a lucra- 
tive office  under  the  United  States  or 
any  other  power  shall  not  be  eligible 
to  any  civil  office  of  profit  tinder 
the  state,  or  that  one  holding  an  of- 
fice of  honor  under  the  united  States 
shall  not  hold  any  such  office  under 
the  state.  Such  provisions  Are  ordi- 
narily held  not  to  affect  positions 
which  are  not,  strictly  speaking, 
offices.  But  it  is  competent,  how- 
ever, for  the  legislature  to  pre- 
scribe a new, meaning  for  the  term 
♦office'  as  used  in  a prohibition 
against  the  holding  of  more  than 
one  lucrative  office,  or  to  apply 
it  to  a position  not  formerly  with- 
in the  scope  of  the  word.  Such  a 
prohibition  does  not  apply  to  te  prary 
appointments  for  reasons  of  necessity. 

The  fact  that  an  officer  after  termination 
of  his  term  of  office  has  extended  au- 
thority to  exercise  some  official 
functions  in  the  discharge  of  an  un- 
completed duty  does  not  render  him 
ineligible  to  another  office." 

Another  section  of  the  Constitution  applicable  to 
your  request  is  Section  4 of  Article  XIV  of  the  Constitution 
which  provides  as  follows: 
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"No  person  holding  an  office  of  profit 
under  the  United  States  shall,  during 
his  continuance  in  such  office,  hold 
any  office  of  profit  under  this  State," 

Under  this  section  if  the  members  appointed  to  the  Tire 
Board  receive  compensation  commensurable  with  their  duties, 
then  they  would  be  ineligible  to  hold  any  office  of  profit 
under  this  state. 

Another  section  applicable  to  your  request  is  Sec- 
tion 18  of  Article  IX  of  the  Constitution  of  Missouri  which 
provides  as  follows: 

"In  cities  or  counties  having  more 
than  two  hundred  thousand  inhabitants, 
no  person  shall,  at  the  same  time,  be 
a state  officer  and  an  officer  of  any 
county,  city  or  other  municipality; 
and  no  person  shall,  at  the  same  time, 
fill  two  municipal  offices,  either  in 
the  samp  or  different  municlpalites; 
but  this  section  shall  not  apply  to 
notaries  public,  justices  of  the  peace 
or  officers  of  the  militia." 

This  section  only  applies  to  state  officers,  county  officers 
and  city  officers  filling  more  than  one  office,  but  as  we 
understand  the  state  tire  rationing  administrator  and  his 
appointees  are  considered  and  will  be  officers  of  the  United 
States.  We  quote  this  section  for  the  reason  that  In  your 
request  you  refer  to  local  officers. 


CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  a county  officer,  local  officer, 
members  of  the  General  Assembly  or  county  extension  agents 
and  other  officers  of  the  state  and  county  are  eligible  un- 
der the  state  law  and  local  regulations  to  be  a federal  agent 
and  be  appointed  by  the  state  tire  rationing  administrator, 
chairman  of  the  local  defense  council  and  other  officers 
without  jeopardizing  their  present  office  in  any  manner. 

We  base  this  opinion  on  the  fact  that  the  federal 
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agent  so  appointed  Is  not  holding  an  office  of  profit  or 
a lucrative  office  under  the  United  States, 

Respectfully  submitted 


W.  J, BURKE 

Assistant  Attorney  General 


APPROVED* 


VAI'IE  c.  thurlo 

(Acting)  Attorney  General 
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HIGHWAY  COMMISSION:  Right  to  rescind  construction  contract 

by  mutual  consent  by  paying  for  work 
and  materials  actually  furnished;  pay- 
ment of  any  sum  in  excess  of  money 
v actually  earned  by  contractor  under  a 

contract  is  illegal. 


February  15,  1941 

V 

r 

Honorable  Louis  V.  Stigall 
Chief  Counsel 

Missouri  State  Highway  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  letter  of  February  8,  1941,  is  acknowledged 
and  wherein  you  state: 


*0n  December  19  I wrote  you  a letter 
at  the  instance  of  Vice-Chairman 
Gray  inquiring  if  we  can  legally 
cancel  the  contract  referred  to  in 
said  letter.  Mr.  Gray  called  me  this 
morning  and  wants  me  to  change  this 
request  for  an  opinion  so  that  our 
request  will  result  in  asking  if  such 
a cancellation  can  be  had  when  it 
involves  no  payment  of  any  considera- 
tion other  than  the  unit  price  of  such 
work  as  he  may  have  done  under  the 
terns  of  the  construction  contract. 

"Mr . Gray  is  anxious  that  this  reply 
can  be  in  Monday  and  he  states  he  is 
not  interested  in  getting  any  other 
point  of  law  which  might  be  involved 
in  cancellations  entailing  the  payment 
of  considerations  therefor.  He  thinks 
perhaps  the  question  as  originally 
asked  necessitates  a longer  considers- 
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tion  before  your  opinion  could  be 
rendered.  Therefore,  we  kindly 
request,  on  behalf  of  the  Vice- 
Chairman,  this  opinion  from  your 
office.” 


The  facts  here  involved,  as  gathered  from  corre- 
spondence end  memoranda  submitted  by  your  Department,  are 
about  as  follows: 

In  February,  1940,  the  Missouri  State  Highway 
Commission  entered  into  two  contracts  with  the  McDowell 
Stone  Company  for  certain  grading  and  construction  work 
on  State  Highway  No.  54  in  Cole  County,  Missouri,  pursuant 
to  public  bidding  in  compliance  with  the  law.  The  contrac- 
tor proceeded  to  performance  of  the  contracts  and  had 
assembled  equipment  when  stopped  by  labor  difficulties. 

When  notified  by  the  Commission  on  August  13,  1940,  to  pro- 
ceed with  the  work  on  or  before  August  28,  1940,  the  con- 
tractor attempted  to  comply  and  was  again  prevented  from 
doing  the  work  agreed  upon  by  labor  disputes.  Since  such 
time  approximately  no  work  has  been  don©  in  fulfillment  of 
the  contracts. 

The  contractor  evidently  now  asks  that  its  contracts 
be  rescinded  and  that  it  be  paid  not  only  for  the  work 
actually  done,  but  also  for  expenses  incurred  in  coming  in 
upon  the  work. 

This  department  has  not  been  informed  that  the  con- 
tracts are  "unit  price”  contracts,  that  is,  contracts  wherein 
definite  sums  are  fixed  for  each  unit  of  work  completed. 
However,  for  the  purpose  of  an  attempted  solution  of  the 
question  put  it  will  be  assumed  that  they  are  "unit  price” 
agreements.  The  question  it  seems,  involves  the  right  of 
the  Missouri  State  Highway  Commission  to  waive  the  failure 
of  a contractor  to  carry  out  the  terms  of  his  contract  and 
to  pay  such  contractor  a sum  beyond  that  actually  earned. 

The  appellate  courts  of  this  state  have  never  directly  passed 
upon  the  proposition. 

In  1928,^  following  the  creation  of  the  Missouri  State 
Highway  Commission  in  1921,  the  State  Constitution  was  amended 
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and  Section  44a  of  Article  IV  took  Its  present  form. 

This  section  granted  to  the  State  Highway  Commission  wide 
and  extensive  power.  The  latter  portion  of  paragraph  4 
of  such  section  authorizes  the  Commission  to  expend  the 
moneys  of  the  State  Road  Fund  and  concludes  with  the 
following  j 


* to  locate,  establish,  acquire, 
construct,  and  maintain,  as  herein- 
after provided,  supplementary  state 
highways  and  bridges  In  each  county 
of  the  State,  In  addition  to  those 
state  highways  and  bridges  designated 
and  laid  out  under  existing  law,  and 
to  acquire  materials  therefor,  and 
for  such  other  purposes  and  contin- 
gencies relating  and  appertaining  to 
the  construction  and  maintenance  of 
such  highways  and  bridges  as  the 
State  Highway  Commission  may  deem 
proper.’* 


Section  46  of  Article  IV  is  as  follows s 


**The  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to  auth- 
orize the  making  of  any  grant  of 
public  money  or  thing  of  value  to 
any  individual,  association  of 
individuals,  municipal  or  other 
corporation  whatsoever : Provided . 
That  this  shall  not  be  so  construed 
as  to  prevent  the  grant  of  aid  in  a 
case  of  public  oalamity.” 


While  Section  48  of  the  same  Article  provides: 


’’The  General  Assembly  shall  have  no 
power  to  grant,  or  to  authorize  any 
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county  or  municipal  authority  to 
grant  any  extra  compensation,  fee 
or  allowance  to  a public  officer, 
agent,  servant  or  contractor, 
after  service  has  been  rendered 
or  a contract  has  been  entered 
into  and  performed  in  whole  or  in 
part,  nor  pay  nor  authorise  the 
payment  of  any  claim  hereafter 
created  against  the  State,  or  any 
county  or  municipality  of  the 
State,  under  any  agreement  or  con- 
tract made  without  express  authority 
of  law;  and  all  such  unauthorized 
agreements  or  contracts  shall  be 
null  and  void." 


The  two  latter  quoted  Constitutional  provisions 
were  in  effect  many  years  before  the  adoption  of  Section 
44a. 


Article  12  of  Chapter  42,  R,  S,  Mo.  1929  (Art.  13, 
Chap.  36,  R,  S.  Mo.  1939)  truly  makes  the  Commission  "a 
well-nigh  autonomous  agency"  (State  ex  rel,  McDowell  v. 
Smith,  334  Mo.  653).  However,  all  contracts  must  be  let 
upon  public  bids  but  no  provision  is  made  for  cancelling 
a contract  once  let,  or  releasing  the  contractor’s  bond. 
Section  8094  R.  S.  Mo.  1929  (Section  8742,  R.  S.  Mo.  1939) 
provides  that  the  Commission  la  vested  with  all  the  powers 
and  duties  specified  in  the  article  and  "also  all  powers 
necessary  or  proper  to  enable  the  Coranission,  or  ary  of  its 
officers  or  employees,  to  carry  out  fully  and  effectively 
all  the  purposes  of  this  article." 

Executory  agreements  may  ordinarily  be  rescinded 
or  abandoned  by  mutual  consent  and  generally  if  the  contract 
has  been  executed  on  one  side  or  is  fully  executed  it  may  be 
rescinded  upon  sufficient  consideration.  17  C.  J.  s.  879, 
883;  Stoedter  v.  Turner,  237  S.  W,  141. 

Contracts  of  state  and  governmental  divisions  are 
generally  Interpreted  as  the  contracts  of  Individuals  and 
controlled  by  the  same  law,  25  R.C.L.  392,  However,  when 
a statute  or  Constitutional  provision  prohibits  extra  com- 
pensation for  work  included  in  a contract  by  the  greater 
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weight  of  authority  in  the  United  States  the  payment  of 
extra  compensation  is  not  permissible.  59  C.  J.  188,  88 
A.L.R.  1223*  Such  provisions  prohibiting  the  Legislature 
from  granting  extra  compensation  bind  all  of  its  subordi- 
nates, agencies  and  other  departments  of  government  as 
well . 


The  Supreme  Court  of  Missouri  in  the  case  of 
Preiss  v,  St,  Louis  County,  231  Mo.  332,  1,  c.  340,  held; 


* * The  county  court  cannot 
lawfully  pay  for  work  done  under 
such  a contract  a greater  price 
than  is  therein  expressed.  In 
Anderson  v.  Ripley  County,  181 
Mo.  46,  It  was  held  that  tinless 
the  consideration  is  expressed 
in  the  contract  the  contractor 
cannot  recover  for  the  work  done. 

In  the  case  at  bar  the  contract 
calls  for  grading  in  tbs  progress 
of  the  construction  or  improve- 
ment of  the  road  and  it  specifies 
the  prloe  to  be  paid  therefor  per 
cubic  yard,  that  is,  eighteen 
cents  in  one  road  and  twenty-one 
cents  in  the  other.  The  county 
court  would  have  no  right,  when 
the  work  was  done,  to  pay  the  con- 
tractor thirty-six  cents  per  cubic 
yard  in  the  one  instance  and  forty- 
two  cents  in  the  other,  either  for 
all  of  the  grading  or  for  a part 
of  it.  * * *« 


In  passing  upon  a levee  can  tract  and  a surety  bond 
executed  by  a contractor  the  following  was  said  by  the 
Supreme  Court  of  Mississippi  in  the  case  of  Clark  v.  Miller 
142  Miss*  123,  105  So.  502,  1,  c.  505: 


* It  is  unnecessary  for  us  to 
hers  decide  the  extent  of  the  power 
conferred  hy  the  statute  and  Consti- 
tution upon  the  levee  board,  for  it 
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la  manifest  by  section  96  of  the 
Constitution  that  the  broad 
language  in  which  the  power  here 
granted  Is  couched  must  be  restricted 
so  as  not  to  authorise  the  board  bo 
grant  extra  compensation  to  any 
public  contractor  after  the  contract 
is  made*  The  section  is  as  follows1 

n,The  Legislature  shall  never  grant 
extra  compensation,  fee,  or  allow- 
ance, to  any  public  officer,  agent, 
servant,  or  contractor,  after  service 
rendered  or  contract  made,,  nor  auth- 
orise payment,  or  part  payment,  of 
any  claim  under  any  contract  not 
authorised  by  law,1  etc. 

**It  is  true  that  the  Legislature  only 
is  mentioned  in  this  section  of  the 
Constitution,  but  nevertheless  It 
binds  not  only  the  Legislature  but 
all  subordinate  state  agencies 
created  or  controlled  by  itj  for 
what  the  Legislature  cannot  do 
directly  it  cannot  do  indirectly  by 
delegating  the  power  so  to  do  to  a 
subordinates  agency.  * * * # * * c #tt 


In  considering  and  holding  invalid  a compromise 
agreement  upon  the  claim  of  a contractor  based  upon  inade- 
quate estimates,  tide  Supreme  Court  of  Massachusetts  (Fuller 
Go.  v.  Commonwealth,  21  N,  E,  (2d)  529,  1.  c,  @92)  wrote: 


« •»  Such  an  agreement  in  a 
limited  sense  is  ancillary  and  re- 
lated to  the  original  construction 
contract,  but  in  its  primary  and 
ultimate  effect,  if  enforceable, 
would  serve  the  purpose  of  creating 
a new  and  Independent  obligation 
binding  upon  the  Commonwealth, 
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irrespective  of  the  terra®  of 
the  original  contract  and  un- 
impeachable except  perhaps  for 
fraud.  « * * ■»  * * e * # * 

We  are  not  impressed  by  the 
argument  advanced  by  the  petition- 
er that  by  the  exercise  of  such 
authority  the  Commonwealth,  through 
the  department , may,  to  its  advan- 
tage, settle  large  claims  for  small 
amounts.  If  there  is  such  advantage, 
we  think  it  is  outweighed  by  the 
dangers  Involved  in  the  exercise  of 
the  power,  and  unless  the  power  is 
either  expressly  given  or  required 
by  necessary  implication,  it  ought 
not  to  he  found.  «•  * 


California's  Constitutional  Section  32  of  Article 
XV  is  the  scone  as  Missouri's  Section  48  of  Article  IV  and 
its  provisions  were  determined  in  the  ease  of  Highway 
Commission  v,  Riley,  218  Pac.  579,  192*  Cal.  97.  In  that 
case  the  Supreme  Court  of  California  had  for  determination 
the  cancellation  of  an  agreement  of  the  Commission  and  one 
Pollock,  a contractor  who  had  agreed  to  build  a certain 
highway.  Subsequent  to  the  construction  contract  the 
Commission  and  Pollock  mutually  agreed  to  cancel  the  con- 
tract and  end  the  .work' thereunder.  The  Commission  was  in- 
debted to  Pollock  in  the  approximate  sum  of  #12,000  and 
the  Commission  agreed  to  pay  him  that  sum  and  an  approximate 
additional  sum  of  #120,000  for  expenses  Incurred  in  under- 
taking the  work,  or,  a total  of  approximately  #132,000,  as 
consideration  for  a full  release.  The  State  Comptroller 
refused  to  pay  the  sum  agreed  upon,  for  expenses  - #120,000, 
but  offered  to  pay  for  the  work  actually  done  - #12,000,  upon 
the  filing  of  a proper  demand  for  that  sum. 


The  decision  invalidated  the  compromise  agreement 
and  the  court  said,  1,  c,  108; 


**e  * a By  the  execution  of  such 
an  authorised  contract  the  state 
acquires  certain  legal  rights  and 
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incurs  certain  liabilities  which 
are  fixed  and  ascertained,  or 
ascertainable.  Thereafter  no 
one  can  either  Increase  or  di- 
minish the  rights  of  the  state 
or  increase  or  reduce  its  liabil- 
ities thereunder  unless  he  has  been 
vested  with  authority  so  to  do  by 
express  grant  or  clear  implication. 

The  state  having  directed  or  auth- 
orised the  making  of  the  contract 
contemplates  its  performance  and, 
as  in  the  case  of  private  individuals, 
the  authority  to  breach  such  a con- 
tract is  not  to  be  implied  from  the 
mere  grant  of  authority  to  execute 
the  same.  When,  as  here,  the  contract 
has  been  lawfully  executed  and  has  been 
performed  in  part,  the  amount  which 
the  contractor  is  entitled  to  receive 
for  the  work  done  la  fixed  by  the  terms 
of  the  contract.  For  the  Commission  to 
pay  him  more  than  the  contract  calls 
for  would,  therefore,  be  to  make  him 
a gift  of  public  moneys,  unless  the 
Commission  has  the  power  and.  authority 
to  first  breach  the  contract.” 


In  addition  it  was  held,  1.  o.  Ill* 


* * W®  are  unable  to  escape  from  the 
conclusion  that  of  the  money  here  pro- 
posed to  be  paid  to  the  contractor  the 
major  portion  represents  not  compensa- 
tion for  the  construction  work  hereto- 
fore performed  or  hereafter  to  be  per- 
formed by  him,  but  compensation  for  the 
relinquishment  by  him  of  his  rights 
under  the  subsisting  contract,  and 
cannot  therefore  be  regarded  as  used 
for  the  acquisition,  construction  or 
improvement  of  a state  highway.” 


Hon*  Louis  V,  Stigall 


-9 


F©b.  15,  1941 


The  Commission  is  & subordinate  branch  of  the 
Executive  Department  (Bush  v.  State  Highway  Commission, 

46  S*  W,  (2d)  856,  329  Mo,  1.  c,  853)  and  has  the  right 
to  sue  and  be  sued.  It  is  a legal  entity  for  which  the 
State  of  Missouri  cannot  be  substituted  as  a party  in 
a suit*  State  ex  rel,  v.  Surety  Gompany,  221  Mo.  App. 

68  , 294  S*  W.  123. 

As  the  Commission  institutes  actions  upon  con- 
tracts in  its  own  right  it  follows  that  the  Commission 
has  the  authority  to  waive  a breach  of  a contract  by 
falling  or  refusing  to  take  action.  A decision  by  the 
Commission  to  forego  a breach  of  contract  is  within  its 
discretion  end  is  not  subject  to  control  by  the  courts. 
Bash  v*  Truman,  335  Mo.  1077,  75  S.  W»  (2d)  840 i State 
ex  rel.  Shartel  v.  Humphreys,  338  Mo.  1091,  93  S»  W.  (2d) 
924 » 1 


It  is  the  sole  right  and  responsibility  of  the 
Commission  to  determine  its  course  with  respect  to  suit 
upon  contracts  or  the  forbearance  of  action  thereon. 
Likewise  the  Commission  may  cancel  contracts  by  mutual 
agreement  and  pay  the  contractor  the  sum  actually  earned. 
However,  the  payment  of  any  sum  in  excess  of  that  actually 
due  for  work  and  materials  as  providsd  by  the  contracts 
would  be  Illegal  and  could  be  recovered  by  suit. 


CONCLUSION. 


It  is  the  conclusion  of  this  Department  that  the 
Missouri  State  Highway  Commission  has  the  authority  to 
rescind  a contract  by  mutual  consent  and  to  pay  the  con- 
tractor for  the  work  actually  performed  under  such  con- 
tract, but  that  the  payment  of  any  sum  in  excess  of  the 
work  actually  performed  would  be  unlawful  and  such  excess 
over  the  amount  actually  earned  could  be  recovered  by 
proper  action* 

Respectfully  submitted. 


VANE  C.  THURLO 

APPROVED i Assistant  Attorney-General 


Novell  r.  hewi^t “ 

(Acting)  Attorney-General 
VCT  sCP 


STATf1.  HIGHWAY  COMMISSION:  May  not  abandon  voluntarily  a 

constitutionally  established  road. 


March  10,  1941 


Honorable  Louis  V.  Stigall 
Chief  Counsel 

Missouri  State  Highway  Department 
Jeff arson  City,  Missouri 


Dear  Mr.  Stigall: 


I. e acknowledge  your  recent  request  for  an 
opinion  wherein  you  state  as  follows; 

"At  the  suggestion  of  the  Mar  Depart- 
ment we  are  requesting  your  opinion 
upon  the  powers  and  duties  ef  the 
State  Highway  Commission  in  relation 
to  a state  highway  which  must  be  per- 
manently abandoned  and  closed  because 
located  in  the  Seventh  Corps  Area 
Training  center  adjacent  to  Fort  Leonard 
Wood.  This  ‘area  is  principally  in 
Pulaski  County  but  extends  into  parts 
of  -^aclede  and  Texas  Counties. 

• "In  acquiring  the  area  it  has  been  nec- 
essary for  the  War  Department  to  pur- 
chase and  condemn  thousands  of  acres 
in  these  three  counties.  There  are  to 
be  no  public  roads  in  the  area,  State 
Highway  No.  17  now  runs  south  from  a 
point  on  U.  S.  bouts  66,  through  Blood- 
land  and  Palace  in  Pulaski  County  to 
the  Pulaski-Texas  County  line,  thence 
south  to  Roby  in  Texas  County.  About 
three  miles  south  of  U.  S . Route  66 
it  enters  the  government  reservation 
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and  continues  through  the  reserva- 
tion to  the  reservation’s  southern 
boundary,  about  two  miles  south  of 
the  Pulaski-Texas  County  line,  a 
distance  of  approximately  fifteen 
miles.  As  a result  of  the  location 
of  the  government  area,  this  mileage 
on  Route  17  within  the  area  will  have 
to  be  abandoned  as  a state  highway. 

"This  portion  of  uoute  17  is  a part 
of  the  Centennial  road  system  laid 
out  in  1921  (Laws  of  1921,  1st  Lx. 

Sess.  pp.  131-167;  Section  8120,  R.  S. 
ho,  1929) . The  act  provides  for  the 
road  in  Pulaski  County  beginning  at 
aynesvllle,  thence  south  via  Blood- 
land  to  the  Pulaski-Texas  County  line” 
and  the  road  in  Texas  County  ’beginning 
at  Houston,  thence  in  a northwesterly 
direction  via  Plato  to  the,,  Pulaski- 
Texas  County  line.’ 

"The  legislative  road  designations  of 
the  1921  act  were  given  a constitutional 
basis  in  the  1928  road  amendment  (Sec- 
tion 44a,  Article  IV,  p.  90,  Vol.  1, 

R.  S.  1929).  This  amendment  provided 
for  the  completion,  construction  and 
maintenance  of  ’the  state  system  of 
primary  and  secondary  highways  as 
designated  and  laid  out  under  existing 
law’,  which  included,  of  course,  the 
descriptions  of  the  portions  of  Route 
17  set  out  above,  and  Section  8134, 

R.  S.  1929,  expressly  provides  that 
’when  the  roads  included  in  the  state 
highway  system  have  been  constructed 
by  the  Commission,  or  acquired  as  pro- 
vided for  herein,  t ley  shall  be  main- 
tained by  the  Commission  and  kept  in  a 
good  state  of  repair  at  whatever  cost 
may  be  required.* 

"Incidentally,  the  Cojmaission  cannot 
relocate  within  Pulaski  County,  that 
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portion  of  itout©  17  now  lying  between 
the  north  boundary  of  the  area  and  the 
Pulaskl-Texas  County  line.  ' %y  reloca- 
tion of  this  portion  outside  the  area 
in  Pulaski  County  would  necessarily 
have  to  be  either  in  Phelps  County  (if 
to  the  east)  or  to  the  Pulaski -Laclede 
County  line  and  southward  in  Laclede 
County,  and  not  Texas  County  (if  to  the 
east) • Hither  such  relocation  would  in- 
volve the  construction  of  a new  secondary 
road  other  than  that  prescribed  in  the 
Centennial  Road  Law. 

"The  War  Department  has  requested  the 
Commission  to  abandon  this  part  of  Route 
17  and  to  convey  the  State’s  interest 
therein  to  the  United  States*  The  Com- 
mission concedes  the  power  of  the  War 
Department  to  appropriate  and  close  the 
highway  and  is  requesting  £he  government 
to  take  the  proper  condemnation  proceed- 
ings to  this  end.  However,  it  is  the 
opinion  of  the  Commission  that  the  Com- 
mission is  without  authority  to  abandon 
voluntarily  the  constitutionally  estab- 
lished road  and  that  the  War  Department 
should  exercise  its  unquestioned  right 
of  eminent  domain  to  extinguish  the 
rights  of  the  State  in  this  highway.  We 
will  Indeed  appreciate  your  advice  in 
this  matter,  and  an  answer  to  the 
specific  question: 

"In  a case  where  the  government  has  the 
right  to  condemn  a state  road  within  an 
area  acquired  by  the  United  States  fa* 
military  purposes,  has  the  Commission 
authority  to  agree  upon  the  compensation 
to  be  paid  and  to  release  the  State’s 
interest  in  such  road  without  requiring 
the  government  to  institute  condemnation 
proceedings." 
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In  determining  the  question  presented,  we  will 
first  of  all  examine  the  power  of  the  State  Highway  Com- 
mission as  it  relates  to  the  control  over  the  highways 
and  bridges  of  this  State, 

In  the  case  of  Christeson  v.  State  Highway  Com- 
mission (1931),  40  S,  W , 615,  1,  c.  6l6,  the  Supreme  Court 
of  Missouri  said: 

"Such  commission  ’is  not  the  state, 
but  a mere  entity  created  by  the 
state  for  the  purpose  of  contracting 
for  the  building  of  state  highways 
and  bridges  and  the  maintenance  of 
the  same  and  doing  all  other  things 
pertaining  thereto.’  State  ex  rel, 
highway  Commission  v.  Bates,  317 
Mo.  696,  701,  296  S,  >i.  418,  421," 

And  in  the  case  of  Burov;  v,  St,  Louis  Public 
Service  Co.,  (1936),  339  Mo.  1092,  100  S,  W.  (2d)  269,  1, 
270,  the  Supreme  Court  of  Missouri  said: 

"On  the  other  hand,  the  State  High- 
way Commiss ion  controls  the  state 
> highways  as  a governmental  agency. 

Its  control  is  fixed  by  the  Consti- 
tution as  follows:  ’All  the  highways 
and  bridges  to  be  constructed  and 
improved  with  the  funds  herein  pro- 
vided, shall  be  constructed,  improved 
and  maintained  under  the  direction 
and  supervision  of  the  State  Highway 
Commission,  which  shall  determine  the 
width  of  right-of-way  and  surface, 
and  the  type  and  character  of  con- 
struction, improvement,  and  maintenance.’ 
Section  44a,  art.  4,  const*" 

Again  in  the  case  of  State  v,  ‘ Allen  (1937),  100 
S.  W.  (2d)  869,  1,  c,  872,  the  Supreme  Court  of  Missouri 
said: 


"Hitherto  our  court  has  substantially 
held  (State  ex  rel*  State  Highway 
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Commission  v.  Bates,  317  Mo*  696,296 
8,  1.  418 j State  ox  rel.  McDowell, 

Inc . , v*  Smith,  334  Mo,  653,  67  S,  W. 

(2d)  50)  that  while  the  State  High- 
way Commission  is  a quasi  corporatlon- 
that  is  to  say,  it  partakes  of  the 
nature  and  has  some  of  the  attributes 
of  a corporation— it  is  essentially 
an  agency  of  the  State  and  as  such 
exercises  broad  administrative  powers 
in  the  public  interest.  Among  such 
powers,  provided  by  the  Legislature, 
are  theses  Sections  8115  and  8134 
(Mo,  St,  Ann,  Secs.  8115  and  8134, 
pp.  6899  and  6929)  provide  that  the 
state  highways  shall  be  under  the 
jurisdiction  and  control  of  the  com- 
mission, and  the  commission  'shall 
maintain  such  roads  * * -a-  keep  them 
in  a good  state  of  repair.' ” 

-i 

It  is  evident  after  a reading  of  the  above  deci- 
sions that  the  State  Highway  Commission  is  not  the  state 
but  an  agency  created  by  it  and  authorized  to  construct 
and  maintain  the  highways  and  bridges  of  this  state. 

25  Am.  Jur.,  -Section  19,  page  350,  declares 
generally  that: 

"The  establishment  of  highways  is 
embraced  within  the  police  power  of 
the  state  and  is  a matter  which  Is 
primarily  under  the  jurisdiction  and 
control  of  the  legislature,  Such 
power  may  be  exercised  by  the  state 
directly  or  delegated  to  municipalities 
and  other  subordinate  agencies,  subject 
to  constitutional  limitations  and  re- 
strictions,” 

In  considering  whether  there  are  any  constitu- 
tional limitations  or  restrictions  on  the  power  of  the 
Legislature  or  its  delegated  agency  over  the  control  of  the 
highways  In  this  state,  we  must  look  to  Section  44a  of 
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Article  IV  of  the  Missouri  Constitution. 

Said  section  provides  In  part1  that: 

"In  addition  to  the  jrfxcreptions 
made  and  created  i^r  sectdon  44, 
the  General  Asse^fily  shall,  for  the 
purpose  of  \locaiing , establishing, 
acquiring,  constructing,  widening 
and  Improving  hard-surfaced  public 
highways  in  the  State  and  in  each 
county  thereof,  and  of  acquiring 
materials  therefor  and  for  the 
purpose  of  locating  ana  constructing 
bridges  across  the  I'ivers  and  waters 
of  the  State  and  of  participating 
in  the  construction  of  toll-free, 
interstate  bridges,  have  the  power 
to  contract  or  authorize  to  con- 
tracting of  a debt  or  liability  on 
behalf  of  the  State  * * 

"The  proceeds  of  the  sale  of  the 
seventy-five  million  dollars 
|75,000,000)  of  additional  bonds 
herein  authorized  shall  be  expended 
under  the  direction  and  supervision 
of  the  State  Highway  Commission  for 
the  following  purposes:  To  complete 
and  widen  or  otherwise  improve  the 
state  system  of  primary  and  secondary 
highways  as  designated  and  laid  out 
under  existing  law;  * * #. 


"All  the  highways  and  bridges  to  be 
constructed  and  improved  with  the 
funds  herein  provided,  shall  be  con- 
structed, improved  and  maintained 
under  the  direction  and  supervision 
of  the  State  Highway  Commission,  which 
shall  determine  the  width  of  right- 
of-way  and  surface,  and  the  type  and 
character  of  construction,  improvement, 
and  maintenance. 


::  # « * « # « # 
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"No tiling  herein  contained,  shall  be 
construed  to  retard  or  delav  in  any- 
wise the  completion  of  the  state  high- 
way system  as  designated  and  laid  out 
under  existing  law,  the  construction 
of  which  shall  proceed  concurrently 
with,  or  take  precedence  over,  the 
construction  of  all  other  highways 
provided  for  herein,  as  may  be  deter- 
mined from  time  to  time  by  the  State 
Highway  Commission, 

ir  * & # * -st  " 


There  is  nothing  in  the  above  constitutional  pro 
vision  which  attempts  to  deprive  the  General  Assembly 
of  its  power  over  roads  and  highways.  The  State  Highway 
Commission  is  merely  designated  as  the  agency  to  expend 
the  funds  provided  for  the  completion,  construction  and 
maintenance  of  "the  state  system  of  primary  and  secondary 
highways  as  designated  and  laid  out  under  existing  law," 

■Hie  existing  law  referred  to  (Section  3768,  K,.  S 
Mo.,  1939)  provides  in  part  that: 

"There  is  thereby  cx*oated  and  estab- 
lished a state  wide  connected  system 
of'  hard  surfaced  public  roads  extend- 
ing into  each  county  of  the  state, 
which  shall  be  located,  acquired,  con- 
structed, reconstructed,  and  improved 
and  over  after  maintained  as  public 
roads,  and  the  necessary  grading,  hard 
surfacing,  bridges  and  culverts  there- 
for shall  be  constructed  by  the  state 
of  Missouri,  Such' state  wide  connec- 
ted system  of  hard  surfaced  roads  shall 
be  known  as  the  ’state  highway  system,’ 
and  shall  consist  of  highways  along  the 
following  described  routes: 


■»  iS-  -A-  * # « * 

"Pulaski  county. — * * 

Beginning  at  --aynes villa , thence  south 
via  Bloodland  to  the  Pulasici-Texas 
county  line. 
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“ Texas  county. — # * 

Beginning  at  Houston,  thence  in  a 
north?/esterly  direction  via  tPlato 
to  the  Pulaskl-Texas  county  line. 

•Jr  , -)r  *>1"  "iJ*  -JJ  it  it  ** 


The  above  section  was  adopted  in  1921  and  is 
referred  to  by  the  Supreme  Court  of  Missouri,  an  banc, 
in  the  case  of  State  ex  rel.  v.  State  Highway  Commission 
(1926),  286  S.  W«  1,  1.  c.  2,  wherein  the  court  said: 

" The  Commies ion  has  not  been  in- 
trusted with  the  power  to  determine 
the  route  of  any  public  road.  The 
Legislature  itself  prescribed  the 
routes  of  all  the  roads  constitu- 
ting the  state  highway  system 
(Section  29,  ^aws  of  1921  (Lxtra 
Session)  page  145) ; * -:«•  & it  it  it* 

'j 

In  addition  to  not  having  the  power  to  determine 
the  route  of  any  public  road  the  State  Highway  Commission 
is  further  restricted  as  to  the  circumstances  under  which 
it  can  abandon  and  relocate  public  roads. 

Sections  8770,  8771  and  8772,  R,  S.  Mo.  1939, 
provide  respectfully  as  follows: 


(Section  8770) 

“The  state  highway  commission  is 
hereby  authorised  to  make  minor  re- 
locations in  any  state  highway  or 
any  part  thereof  when  in  Its  opinion 
such  minor  relocations  are  necessary 
in  the  Interest  of  safety  to  the 
traveling  public  or  In  the  interest 
of  economy  and  diroctness  of  route: 
Provided,  that  no  such  minor  reloca- 
tions shall  deviate  from  any  designated 
point  named  In  any  law  which  may  now 
or  hereafter  be  In  force:  Provided,' 
however,  the  terms,-  powers  and  author- 
ity herein  granted  shall  apply  only 
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when  the  conditions  exist  as  enu- 
merated in  sections  8771,  8772  and 
8515.” 


(Section  8771) 

"Viienever  the  construction  or  oper- 
ation of  any  water-power , and/or 
hydro-electric,  project  results  in 
the  inundation  of  any  portion  of  a 
state  highway,  the  state  highway 
commission  is  authorized  to  abandon 
said  portion  of  said  highway,  and, 
in  addition  to  the  relocations  men- 
tioned in  section  8770  of  this 
article,  to  relocate,  construct  and 
maintain,  as  in  its  opinion  may  be 
best  from  considerations  of  good 
engineering,  safety  to  the  general 
public,  economy  and  directness  of 
route  and  service  to  the  locality, 
so  much  of  said  highway  as  in  the 
judgment  of  said  commission  is  nec- 
essary on  account  of  such  inundation, 
ana  abandon  the  portion  of  the  high- 
way in  lieu  of  which  the  relocation 
is  made,  provided  that  any  such  re- 
location shall  not  deviate  from  any 
designated  point,  if  any  named  in 
any  law,  unless  such  designated  point 
shall  itself  be  inundated:  Provided, 
that  when  the  seat  of  county  govern- 
ment of  any  county  is  inundated  by 
virtue  of  the  construction  or 
operation  of  any  water-power,  and/or 
hydro-electric  project,  rendering 
necessary  the  re-establisliment  and 
re-location  of  such  seat  of  county 
government,  such  seat  of  county- 
government  having  prior  to  such 
inundation,  been  a designated  point 
on  any  state  highway,  such  reloca- 
tion and  re-established  seat  of  county 
government  shall  be  considered  for 
all  purposes  of  state  road  designation 
and  construction,  as  the  original  seat 
of  county  government  of  such  county," 
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(Section  8772) 

’"Ysihenever  the  construction  or  oper- 
ation by  any  person,  firm,  corpora- 
tion, or  association  of  any  water 
power,  and/or  hydro-electric  project 
results  in  the  inundation  of  any  land, 
highway  or  part  of  a highway,  under 
the  control  and  supervision  of  the 
state  highway  commission,  the  state 
highway  commission  is  hereby  empowered 
to  negotiate  and  agree  to  a settlement 
v/ith  such  person,  firm,  corporation, 
or  association,  their  heirs,  adminis- 
trators, executors,  assigns,  successors, 
receivers,  or  trustees,  of  the  damages 
resulting  to  any  such  land,  highway  or 
part  thereof  from  any  such  inundation, 
provided  that  all  moneys  received ''in 
any  such  settlement  shall  be  deposited 
with  the  state  treasurer  to  the  credit 
of  the  state  road  fund:  Provided,  how- 
ever, that  sections  8770,  8771  and  8772 
shall  not  operate  to  deprive  any  county 
or  other  local  subdivision  of  such 
refund,  if  any,  to  which  it  may  other- 
wise by  law  be  entitled," 

(Section  8515,  R.  S.  Mo.  1939,  referred  to  in 
Section  8770,  supra,  applies  to  roads  other  than  state 
highways . ) 


It  is  a well-defined  rule  of  statutory  constru- 
tion  that  the  expression  of  one  thing  in  a statute  is  the 
exclusion  of  another.-  xhus , in  the  very  recent  case  of 
Crevisour  v.  Hendrix  (1939),  136  S.  V.'..  (2d)  (Mo,  App.) 

404,  1.  c.  408,  the  court  again  announced  the  rule : 

"It  is  an  elementary  rule  of  almost 
universal  application  that  the  ex- 
pression of  one  thing  is  the  exclu- 
sion of  another.  ■»  * 

Ihe  statute  having  authorized  the  circumstances 
under  which  a road  may  be  abandoned,  viz.,  the  inundation 
a portion  ol  a state  highway  resulting  from  the  constru- 
tion  or  operation  of  a water  power  or  hydro-electric 
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project,  the  abandonment  of  a state  highway  for  any 
other  purpose  would  be  unauthorized. 

Elliott  on  noads  and  Streets,  4th  ,d.,  Vol.  1, 
Section  509,  declares  that  the: 

"Power  over  roads  and  streets  re- 
sides in  the  legislature,  and,  except 
in  so  far  as  restricted  by  constitu- 
tional pro  isions,  the  legislative 
power  is  practically  unlimited." 

And  in  Section  511,  page  576,  it  further  declares 

that  j 

"The  legislative  power  rests  upon 
the  principle  that  the  ultimate  pro- 
prietary right  in  highways  is  in 
the  state.  As  long  as  a highway 

exists  it  is  owned  by  the  state," 

<» 

The  duty  enjoined  on  the  State  Highway  Commia- 
slon  that  the  "state  wide  connected  system  of  hard  surfaced 
public  roads  ( including  that  portion  of  Route  17  now  sought 
to  be  aoandoned)  * x shall  be  * * ever  after  maintained  as 
public  roads  * (Section  8768,  supra)  "and  kept  in  a 
good  state  ol  repair  at  whatever  cost  may  be  required" 
(Section  8782,  R,  S.  Mo.  1939),  cannot  be  surrendered 
"without  the  explicit  consent  of  the  Legislature"  (25  Am. 
Jur..,  Sec.  258,  p.  553). 


From  the  foregoing  we  are  of  the  opinion  that  the 
State  Highway  Commission  has  no  authority  to  abandon  volun- 
tarily a constitutionally  established  road  upon  an  agreed 
consideration,  and  that  if  said  road  is  desired  by  the  r’ar 
Department  it  should  proceed  to  obtain  same  by  the  exercise 
of  its  right  of  eminent  domain,; 

Respectfully  submitted. 


APPROVED: 


MAX  VASSERMAN 

Assistant  Attorney-General 


VANE  C.  THURLO 

(Acting)  Attorney-General 


COUNTIES:  j r 
FEDERAL  SURPLUS  ! 
COMMODITIES : 

^FOOD  STAMP  PLAN:: 
y/  COUNTY  BUDGET'  ACT: 


County  courts  may  appropriate  monies 
for  purchase  of  food,  stamps,  hut 
such  purchases  must  he  subject  to 
the  provisions  of  the  County  Budget 
Act* 


March  26 , 1941* 
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Honorable  Walter  G*  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Mr.  Stillwell: 


• This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  questions: 


”1*  Is  it  legal  for  a county, 
through  it’s  County  Court  to  advance 
a sum  of  money  for  the  purchase  of 
food  stamps  in  order  to  cooperate 
with  the  Surplus  Commodities 
Corporation  in  the  establishment 
of  a food  stamp  plan  within  the 
county? 


”2*  If  the  above  he  answered  in  the 
affirmative,  would  it  be  possible 
for  said  Court  to  circumvent  the 
budget  of  county  expenditures  for 
■the  calendar  year  1941  by  Immediately 
making  appropriation  to  purchase  food 
stamps,” 


By  the  opinion  which  this  department  rendered  on 
September  26,  1940,  to  Mr*  Frank  W,  Hayes,  Prosecuting 
Attorney  of  Pettis  County,  we  think  the  answer  to  your 
first  question  will  be  in  the  affirmative.  You  will 
note,  however,  that  the  Hayes  opinion  concluded  with 
the  proviso  that  the  funds  which  are  appropriated  for 
the  purpose  of  purchasing  the  food  stamps  are  avail- 
able and  the  appropriation  of  same,  will  not  be  in 
conflict  with  the  provisions  of  the  County  Budget  Act, 
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Your  second  question  goes  to  the  question  of  whether 
or  not  the  county  court  may  circumvent  the  Budget  Act  and 
immediately  appropriate  money  out  of  the  1941  revenues  to 
purchase  the  food  stamps.  The  County  Budget  Act  now 
found  at  Article  2,  Chapter  73,  H.  S.  MO.  1939,  which  was 
enacted  in  1933,  Laws  of  Missouri  1933,  page  340,  has 
been  Before  our  courts  on  numerous  occasions  and  the  courts 
have,  at  all  times,  held  that  the  provisions  of  this  act 
must  "be  strictly  adhered  to  and  the  purpose  of  the  act  was 
to  place  the  counties  on  a cash  Basis. 

You  state  in  your  letter  that  both  Marion  and  Ralls 
County  have  ample  and  adequate  funds  to  finance  this  food 
stamp  plan.  But  you  do  not  indicate  whether  or  not  these 
funds  are  in  the  classes  from  which  the  same  may  be  drawn 
By  authority  of  the  County  Budget  Act.  You  may  have  funds 
now  in  Classes  1,  2,  3 and  4 which  would  Be  sufficient  to 
finance  this  revolving  fund,  but  under  the  provisions  of 
Section  10917  R«  S.  Mo,  1939,  the  county  court  would  not 
have  any  authority  nor  would  any  officer  be  authorized 
to  pay  any  of  these  funds  out,  for  the  revolving  fund, 
until  it  was  determined  that  all  of  the  obligations  against 
these  classas  had  been  paid  or  there  were*  sufficient  funds 
to  pay  same.  The  last  paragraph  of  said  Section  10917 
provides  as  follows; 


11  Any  order  of  the  county  court  of  any 
county  authorizing  and/or  directing  the 
issuance  of  any  warrant  contrary  to  any 
provision  of  this  law  shall  be  void  and 
of  no  binding  force  or  effect j and  any 
•county  clerk,  county  treasurer,  or 
other  officer,  participating  in  the 
issuance  or  payment  of  any  such  warrant 
shall  be  liable  therefor  upon  his 
official  bond." 


We  find  another  section  of  the  statute  which  supports 
our  views  here.  Section  11219  R.  S.  Mo.  1939,  which  is  as 
follows  s 
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”It  shall  be  the  duty  of  the  county 
treasurer  to  separate  and  divide  the 
revenues  of  such  county  in  his  hands 
and  as  they  come  Into  his  hands  in 
compliance  with  the  provision  "of  law; 
and  it  shall  be  his  duty  to  pay  out 
the  revenues  thus  subdivided,  on 
warrants  issued  by  order  of  the  court, 
on  the  respective  funds  so  set  apart 
and  subdivided,  and  not  otherwise; 
and  for  this  purpose  the  treasurer 
shall  keep  a separate  account  with 
the  county  court  of  each  fund  which, 
several  funds  shall  be  known  and 
designated  as  provided  by  law;  and 
no  warrant  shall  be  paid  out  of  any 
fund  other  than  that  upon  which  it 
has  been  drawn  by  order  of  the  court 
as  aforesaid.  Any  county  treasurer 
or  other  county  officer,  who  shall 
fail  or  refuse  to  perform  the  duties 
required  of  him  or  them  tinder  the 
provisions  of  this  chapter,  ahd  in 
the  express  manner  provided  and 
directed,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a fine 
of  not  less  tfian  $100,  and  not  more 
than  $500,  and  in  addition  to  such 
punishment,  his  office  3hall  become 
vacant,” 


We  think  this  section  should  be  read  with  the  County 
Budget  Act,  and  by  so  doing  the  officer  would  not  have 
any  authority  to  pay  out  revenues  from  funds  other  than 
the  class  to  which  they  belong.  Funds  for  the  food  stamp 
plan  may  be  paid  out  of  Class  5 providing  the  same  were 
taken  into  consideration  when  the  county  budget  was  made 
up  by  the  officers.  If  it  was  not  so  taken  into  considera 
tion  then,  in  any  event,  it  could  be  paid  out  of  Class  6, 


CONCLUSION 


From  the  foregoing.  It  Is  the  opinion  of  this  depart- 
ment that  county  courts  may  not  circumvent  the  budget  of 
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county  expenditures  for  the  calendar  year  1941  by  immediate- 
ly making  appropriation  to  purchase  food  stamps,  but  if 
monies  are  available  in  Classes  5 or  6,  under  the  Budget 
Law,  then  the  county  courts  may  appropriate  such  monies 
for  the  purpose  of  purchasing  the  food  stamps. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney-General 


APPROVED 


Vane  c,  thurlo 

(Acting)  Attorney-General 


SCHOOLS:  Board,  does  not  have  statutory  authority  to  appro- 

priate money  for  sending  out  delinquent  tax  notices. 

School  district  is  not  liable  for.paving  and  im- 
proving streets  adjacent  to  building. 
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Honorable  Walter  G,  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Lear  Sir: 


Some  time  ago  you  submitted  to  this  Department  the 
following  questions  for  official  opinion. 


I. 


The  first  question  is  as  follows: 


"Has  the  Hannibal  School  District, 
through  its  regularly  constituted  L-oard 
a right  to  appropriate  a sum  of  money 
to  bo  used  by  the  Collector  of  Revenue 
of  tills  county  for  sending  out  deling 
quent  tax  notices?  Tills  policy  has 
•been  adopted  in  the  past  with  very  bene- 
ficial results,  but  I feel  that  an 
opinion  of  your  office  should  be  had 
before  it  is  continued.” 


We  have  been  unable  in  our  research  to  find  a statute 
specific  enough,  or  even  by  a legitimate  inference,  to  au- 
thorize the  board  to  use  funds  for  the  benefit  of  county 
collectors  sending  out  delinquent  tax  notices. 

The  decision  of  In  Re  Farmers  £;  Merchants  Bank  of 
Chillicothe,  63  3,  W,  (2d)  829,  hold  that  a school  district 
has  no  power  or  authority  to  dispose  of  its  public  revenues 
except  wherein  the  statutes  so  provide.  The  Board  of  Directors 
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of  the  school  district  who  have  charge  of  maintaining  such 
districts  are  creatures  of  the  law  whose  duties  are  statutory, 
(Corley  v.  Montgomery,  46  S.  W,  (2d)  203). 

For  the  reason,  as  above  stated,  we  are  of  the  opinion 
that  the  school  board  can  not  appropriate  funds  for  the 
use  of  county  collectors  in  sending  out  delinquent  tax  notices. 


II. 


Your  second  question  is  as  follows: 


"Has  the  Hannibal  School  District,, 
by  and  through  its  regularly  consti- 
tuted Board  a right  to  appropriate 
money  for  the  paving  of  streets  in 
front  of  and  adjacent  to  school 
property?” 


We  assume  that  the  school  district  in  question  is 
the  regular  school  district  situated  in  the  City  of  Hanni- 
bal. The  general  mile,'  and  as  a general  proposition,  a 
school  district  is  not  liable  for  special  benefits  from 
public  improvements.  In  the  decision  of  State  v.  School 
District  of  Kansas  City,  62  3.  V/.  (2d)  813,  1.  c.  816,  this 
principle  i3  enunciated: 


MIt  is  obvious  that  article  VI  of  the 
charter  furnishes  no  basis  for  an  assess- 
ment of  special  benefits  against  public 
school  property.  All  the  way  through  it 
speaks  of  and  authorizes  only  special 
assessments  against  private  property. 

Land  owned  and  used  for  public  school 
purposes  is  not  private  property,  but 
strictly  public  property.  This  was  ex- 
pressly decided  by  this  court  in  banc 
in  City  of  Edina  to  Use  of  Pioneer 
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Trust  Co,  v.  School  District,  305  Mo, 

452,  267  S.  W.  112,  36  A.  L.  R,  1532, 
1540,  note.  It  had  been,  so  considered 
in  earlier  Missouri  cases.  In  City  of 
Clinton  to  Use  of  Thornton  v,  Henry 
County,  115  Mo,  557,  560,  569,  22  S,  • 

W.  494,  495,  496,  37  Am,  3t.  Rep.  415, 
referring  to  Abercrombie  v,  Ely,  60  Mo, 
23,  this  court  said:  »The  effort  in 
that  case  was  to  enforce  a mechanics 
lien  against  a schoolhouse,  which  was 
public  property, 1 And  further  on  the 
opinion  said:  »In  the  first  place, 
property  owned  by  a county  or  other 
municipal  ^corporation,  and  used  for 
public  purposes,  cannot  be  sold  on  exe- 
cution, * *•  Hence  it  has  been  held 

that  a schoolhouse  cannot  be  sold  under 
a judgment  against  the  board  of  educa- 
tion, » citing  State,  to  Use  of  Board  of 
Education,  v,  TIedemann,  69  Mo.  306,  33 
Am.  Rep.  498.  What  is  said  in  Tiiogmartin 
v.  Nevada  School  district,  109  Mo,  A7)p, 
10,  176  S.  W,.  472,  cited  by  relator  here, 
does  not  militate  against  this  view,  but 
accords  with  it,” 


Again,  we  quote  the  paragraph  from  the  opinion,  1,  c* 
817,  which  Is  pertinent  to  the  question: 


"We  are  not  to  be  understood  as  attempt- 
ing to  pass  judgment  on  the  meaning  of  any 
of  the  sections  of  the  Kansas  City  charter 
mentioned  in  this  opinion,  other  than 
those  directly  Involved  In  this  case* 

What  we  do  say  is  that,  if  the  framers 
thereof  had  intended  that  all  the  land 
owned  by  all  the  public  or  quasi  public 
entities  mentioned  in  section  319  should 
be  liable  to  special  assessment  for  any 
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and  all  public  improvements  authorized 
by  the  charter,  they,  could  and  certainly 
would  have  said  so  in  clear,  plain  terms} 
and  it  seems  they  would  have  put  the  pro- 
vision in  that  part  of  the  charter  de- 
fining the  general  powers  of  the  city, 
rather  than  to  have  stated  it  in  vague 
language  in  an  isolated  section  dealing 
with  ’Publie  Improvements.’  It  is  ex- 
tremely improbable  they  would  have  pro- 
vided in  article  VI  that  special  bene- 
fit assessments  in  condemnation  proceed- 
ings should  be  made  against  private  prop- 
erty, if  they  had  meant  by  section  "319 
that  all  property,  whether  public  or 
private,  should  be  subject  to  assessment 
for  that  and  all  other  public  improve- 
ment purposes.  At  least  it  can  be 
asserted  with  positiveness,  and  we  so 
hold,  that  neither  the  general,  provisions 
of  sections  1 and  3 of  article  I noib  the 
ambiguous  provisions  of  section  319  are 
sufficient  to  overcome  the  explicit  limita- 
tions imposed  by  article  VI,  Public  prop- 
erty belonging  to  a county,  city,  or 
school  distri'et  will  not  be  held  liable 
to  special  assessment  for  public  improve- 
ments, unless  it  is  made  so  by  express 
enactment  or  clear  implication,  City  of 
•Clinton,  to  Use  of  Thornton  v,  Henry 
County,  supra,  115  Mo,  loc,  cit.  567, 

22  S.  W,  494,  loc,  cit,  495,  37  Am.  St. 

Rep.  415;  City  of  St,  Louis  v.  Brown,  155 
Mo,  545,  561,  56  S,  W,  298,  301}  Barber 
Asphalt  Paving  Co,  v.  St,  Joseph,  185  Mo. 
451,  457,  82  S.  W.  64,  65}  City  of  Edina 
to  Use  of  Pioneer  Trust  Co,  v.  School  Dis- 
trict, supra,  305  Mo.  loc,  cit,  461,  462, 
267  3,  W,  112,  loc.  cit,  115,  36  A,  L.  R. 
1532, H 
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Further  authority  which  strengthens  our  ultimate 
conclusion  may  be  found  in  the  case  of  Normandy  Consoli- 
dated School  District  v,  V/ellston  Sewer  District,  77  S.  W. 
(2d)  477. 

It  is  our  opinion  that  the  Board  of  Directors  of 
the  Hannibal  School  District  is  not  compelled  to  appropriate 
money  for  tlio  paving  of  streets  in  front  of  and  adjacent 
to  the  public  school-  property.  The  only  possible  exception 
is  that  the  charter  of  the  City  of  Hannibal  might  contain 
a provision,  the  writer  not  being  familiar  with  the  charter, 
or  someother  special  enactment  which  would  specifically 
make  the  school  district  liable. 


Hespectfully  submitted. 


QLLIVER  W,  NOLEN 
Assistant  Attorney  General 


APPROVED i 


VANE  C.  TliURLO 

(Acting)  Attorney  General 


QWN/rv 


POLL  7A2&;  City  of  Third  Class  has  rigbrk  to  impose. 


January  6,  1941 


Mr.  Tip  Thacker 
Poplar  i-luff 
Missouri 


hear  Sir: 


We  are  in  receipt  of  your  letter  of  January 
1st  wherein  you  state  as  follows: 

HI  would  like  to  know  if  the  City 
of  Poplar  Bluff  has  the  authority 
to  collect  Poll  tax. 

HI  understand  that  the  Supreme 
Court  of  Missouri  made  a ruling  on 
this  several  years  ago  and  would 
appreciate  your  informing  me  of 
this  ruling.” 

The  official  1930  Census  shows  Poplar  Bluff, 
Missouri,  to  have  a population  of  7,551,  and  inasmuch 
as  Section  6092,  R.  S.  Mo,  1929,  provides  that  cities 
and  towns  containing  three  thousand  and  less  than  thirty 
thousand  inhabitants  may  elect  to  become  cities  of  the 
third  class,  we  presume  that  Poplar  Bluff  comes  within 
the  latter  category. 

Section  6787,  R,  S.  3£o.  1929,  provides  for  the 
imposition  of  a poll  tax  by  cities  of  the  third  class  as 
follows : 


”The  city  council  shall  have  power 
to  levy,  annually,  a poll  tax,  not 
exceeding  two  dollars,  upon  each 
able-bodied  male  citizen  between 
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the  ages  of  twenty- one  and  fifty 
years,  who  shall  have  been  a 
resident  of  the  city  for  thirty 
days  next  preceding  the  levy  of 
said  poll  tax,  and  said  poll  tax 
shall  be  collected  by  the  collector 
as  personal  taxes  are  collected.” 

In  the  case  of  Kansas  City  v.  Whipple,  136  Mo» 
475,  38  S.  W,  295,  35  L.  H.  A.  747,  the  Supreme  Court,  en 
banc,  held  a charter  provision  of  Kansas  City  provided  for 
the  levy  of  a poll  tax  for  sanitary  purposes  in  the  years 
of  a general  election  on  every  male  resident  of  legal  age, 
unconstitutional,  for  the  reason  that  it  exempted  certain 
persons  voting  at  the  election  and  therefore  discriminated 
between  subjects  of  legislation  in  the  same  class. 

The  charter  provision  (Section  39,  Article  17) 
provided  that: 

' "Every  male  person  over  the  age  of 
twenty-one  years  who  shall  be  a 
resident  of  Kansas  City  shall  be 
assessed  for  each  year  in  which  a 
general  election  Is  held  a poll  tax 
of  two  dollars  and  fifty  cents, 
which  shaLl  be  collected  and  paid 
in  the  same  manner  as  any  other 
personal  tax;  provided,  however, 
that  if  the  person  so  assessed  shall 
vote  at  the  general  city  election 
held  In  the  year  for  which  such  tax 
is  levied,  and  shall  receive  a 
certificate  from  the  recorder  of 
voters  that  he  has  voted  at  such 
election,  or  shall  otherwise  establish 
in  such  manner  as  may  be  provided  by 
ordinance  that  he  has  so  voted,  such 
certificate  or  proof  shall  operate  to 
extinguish  such  tax  for  such  year; 
but  a failure  to  pay  such  tax  shall 
not  disqualify  any  person  from  voting. 

The  first  assessment  of  such  poll 
tax  shall  be  made  for  the  year  1890. 
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All  moneys  collected  under  this 
section  shall  be  used  for  sanitary 
purposes.” 


The  court  said  (1.  c.  479  (Mo,))* 

"Taxes  of  this  character  in  one 
form  or  another  have  been  imposed 
by  statute  ever  since  the  organ!** 
gation  of  the  state  government, 
as  well  as  before,  1 Terr.  Laws, 
pp,  34  and  37,  secs,  1 and  9j  2 
Laws  of  Mo.  1825,  p.  663,  sec.  1; 

H.  S.  1835,  p,  529,  secs,  1 and  3t 
K.  3.  1845,  pp.  927  and  928,  secs. 

1 and  3;  R.  s.  1855,  pp.  1322  and 
1324,  secs.  1 and  5;  G.  S.  1865, 
pp.  95  and  96,  secs.  1 and  7;  R,  S. 
1879,  secs.  6944,  6945,  6947}  R.  s. 
1889,  sec.  7809  et  seq.  Those  taxes 
have  always  been  imposed  on  a certain 
class  only  of  the  citizens,  of  the 
state,  and  it  may  furt aer  be  conceded 
that  tne  constitutional  requirement 
uniformity  is  satisfied  whenever 
all  citizens  of  tne  same  class  are 
taxed  alike.  St.  Louis  v.  Bowler, 

94  Mo.  630. 


Applying  these  principles  to  the 
charter  provision  in  question  it 
must  also  be  conceded  that,  if  section 
39  was  stripped  of  its  proviso,  it 
a ^ifiitiwate  expression  of 
the  taxing  power  of  the  city,  whereby 
an  equal  tax  is  levied  upon  all  citizens 
of  a certain  natural  and  well  defined 
class.  This  uniformity  is,  however, 
at  once  destroyed  by  the  proviso  which, 
in  effect,  exempts  from  the  payment  of 
such  tax  every  registered  voter  of  that 
class  who  has  voted  at  the  general  city 
election  in  the  year  in  which  the  tax 
is  levied,  thus  discriminating  between 
tne  subjects  of  taxation  in  the  same 
class  in  violation  of  the  constitutional 

75°S?  St‘  L°UlS  V-  SPl88el, 


Mr.  Tip  Thacker 


4- 


Jan.  6,  1941 


Section  6787,  supra, is  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax  and  is  therefore  not  subject 
to  the  criticism  outlined  in  the  Whipple  Case,  supra. 

We  should  point  out  that  at  the  1937  Cession 
of  the  Legislature, .Laws  of  Missouri,  1937,  page  440, 
the  following  bill  was  passed* 

"That  Sections  7879,  7880,  7881, 

7882,  7883,  7884,  7885,  7886, 

7887,  and  7888  of  Article  Three 
(3),  Chapter  Forty-two  (42)  of 
the  Revised  Statutes  of  the 'State 
of  Missouri  for  the  year  1929  and 
Sections  8157,  8158,  8159  and 
8160  of  Article  Fifteen  (15), 

Chapter  Forty-two  (42)  of  the 
Revised  Statutes  of  the  State  of 
Missouri  for  the  year  1929,  be 
and  the  same  is  hereby  repealed." 

In  an  opinion  under  date  of  March  25,  1938,  to 
Mr,  Charles  F,  Elmore,  Salisbury,  Missouri,  a copy  of  which 
we  are  enclosing,  we  pointed  out  that  the  above  act  repealed 
aII  °I  the  statutes  providing  for  the  levying  and  collection 
of  poll  taxes  by  counties  in  this  state,  wLth  the  exception 
of  those  poll  taxes  which,  cities  and  villages  are  author— 
ized  to  collect. 

section  6787,  supra,  provides  a complete  scheme 
for  the  levying  and  collection  of  poll  taxes  by  the  city 
of  Poplar  Bluff  "and  Is  in  noway  dependent  for  its  efficacy 
upon  the  statutes  repealed  by  the  Legislature  at  the  1937 
Session, 

From  the  foregoing,  we  are  of  the  opinion  that 
Poplar  Bluff,  Missouri,  has  the  authority  to  collect  a 
poll  tax. 

Respectfully  submitted, 

APPROVED*  MAX  WASSERMAN 

Assistant  Attorney-General 


COVELL  R.  HEWITT 
(Acting)  Attorney-General 


INTOXICATING  LIQUORS: — Provision  of  ordinance  of  in- 
corporated city  under  special 
oharter  which  excepts  licensing 
and  sale  of  malt  liquors  in  or- 
iginal package  at  retail  lie- 
quor  stores  is  invalid,  same  be- 
ing inconsistent  with  state  law. 

September  13,  1941 


Mr.  R.  B.  Taylor 
City  Attorney 
Oh  ill  loot  he,  Missouri 

Bear  air: 

We  are  in  receipt  of  your  request  for  an  official 
opinion  under  date  of  ^.ugust  13,  1941,  as  follows; 

"There  are  several  liquor  stores  in 
Chilliootho  licensed  by  the  tate  to 
sell  intoxicating  liquor  in  the  orig- 
inal package,  not  to  be  oonsuraed  on  the 
premises.  The  3 tate  license  is  ,'§50.00. 

The  City  of  Chillioothe  licenses  these 
stores  and  charges  one  and  one-half 
times  the  state  license,  or  ;§75.00  per 
year.  However,  the  city  makes  an  excep- 
tion in  its  ordinance  as  to  malt  liq- 
uors. That  part  df  the  City  ordinance 
relating  to  license  to  sell  intoxicating 
liquor  in  the  original  package,  except 
malt  liquors,  reads  as  follows; 

’Ordinance  Uo.  397.  An  ordinance  Pro- 
viding for  the  Licensing  and  Regula- 
tion of  the  Bale  of  Intoxicating  Liq- 
uor in  the.  City  of  Chillicothe,  Mis- 
souri: And  Providing  for  the  Punish- 
ment of  the  Violation  Thereof. 

♦Section  1*  Required  to  Taka  Out  Li- 
cense.— It  shall  be  unlawful  for  any 
person,  firm,  partnership  or  corpo- 
ration to  manufacture,  sell  or  expose 
to  sale  in  the  City  of  chilliootJiQ, 
Missouri,  intoxicating  liquor,  as  here- 
in defined,  in  any  quantity,  without 
first  having  obtained  a license  from 
the  City  therefor. 

•Seotion  E.  Amount  of  License. — Amount 

of  such  license  shall  be  as  follows; 

* * * * 
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* (f)  For  the  privilege  a£  soiling  at 
retail,  intoxicating  liquor  in  the 
original  package,  excepting  malt  liq- 
uors* the  sum  of  75,00  dollars.* 

"This  ordinance  was  passed  in  1940, 

"Chillicothe  is  a city  under  special  charter* 

’’Amendments  to  City  charter,  approved  March 
17*  1873,  (Acts  1873,  page  229)  provides* 

'Section  3,  The  City  Council  shall  have 
sole  and  exclusive  power  to  license, 
tax  and  regulate  dram-shops  and  tijipling 
houses*  ? * * • * within  tho  corporate 
limits  of  the  city,* 

’’The  liquor  stores  above  referred  to  contend 
that  the  city  has  no  right  by  ordinance  to 
make  an  except  of  malt  liquors  and  that  they 
have  the  right  to  soli  malt  liquors  in  the 
original  package,  City  Council  has  asked 
that  I obtain  an  opinion  from  your  office 
as  to  their  power  to  except  malt  liquors  by 
ordinance  in  licensing  liquor  stores  to  sell 
intoxicating  liouor  in  the  original  package.” 

section  Sxof  an  Amendment  to  tho  City  Charter  of  Chllli- 
cothe,  was  passed  by  the  Legislature  and ^proved  March 
17,  1873,  {-Laws  of  Missouri  1873,  page  229)  as  follows: 

’’Section  3.  The  City  Council  shrill  have  sole 
and  exclusive  power  to  license,  tax  and  reg- 
ulate dram-shops  and  tippling  houses,  * * * 
witnin  the  corporate  limits  of  the  city.” 

Ot'dinanoe  Ro.  397  of  the  City  of  Chi llic otto,  passed 
in  1940,  as  stated  in  your  letter,  provides  in 
Section.  2 thereof  with  reference  to  liquor  licenses. 

”(f)  For  the  privilege  of  selling  at  retail, 
intoxicating  liquor  in  the  original  package, 
excepting  malt  liquors,  the  sum  of  75.00 
dollars.  ” 

Under  the  State  Liquor  Control  lict  intoxicating  liq- 
uor i8  defined  by  Section  4894  R.  S.  Missouri  193© 
to  include  malt  liquors  and  other  liquors  as  follows; 

Section  4894.  Definition  of  ’’intoxicating 
liquor”. -uThe  term  ” intoxicating  liquor” 
as  used  in  this  act,  shall  mean  and  in- 
clude alcohol  for  beverage  purposes,  al- 
coholic, spirituous,  vinous,  fermented* 
malt*  or  other  liquors,  or  combination  of 
liquors,  a part  of  which  is  spirituous, 
vinous,  or  fermented,  and  all  preparations 
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or  mixtur aa  for  beverage  purposes,  contain- 
ing in  excess  of  three  a ad  two- tenths  (3*2$) 
per  cent  of  alcohol  by  weight." 

Section  4901  R.  s.  Missouri  1939  provides  with 
reference  to  sale  of  intoxicating  liquor  in  the  orig- 
inal package  and  the  lioense  therefor  as  follows* 

Section  4901.  liquor  in  original  package 
shall  not  be  oorasumed  on  the  premises— 
license  costs. — "Intoxicating  liquor  shall 
be  sold  at  retail  in  the  original  package 
upon  a lioense  granted  by  the  supervisor 
of  liquor  control,  and  said  intoxicating 
liquor  so  sold  shall  not  be  consumed  upon 
the  premises  where  sold,  nor  the  original 
package  opened  on  said  premises  of  the 
vendor,  exoept  as  otherwise  provided  in 
this  act.  For  every  lioense  issued  here- 
under, for  sale  at  retail  in  the  original 
package,  there  shall  be  paid  by  the  li- 
censee to  the  supervisor  of  liquor  control,  the 
sum  of  fifty  ($50,00)  dollars  per  year," 

3he  State  Liquor  Control  Aot  therefore  provides  that 
"intoxicating  liquor  ” may  be  sold  at  retail  in  the 
original  package  in  certain  qualified  stores  and 
said  act  defines  "intoxicating  liquor  " to  mean  and 
include  "malt  liquors"  as  well  as  other  liquor  a, 
Section  4901  B.  S,  Missouri  1939  alsp  provides  with 
reference  to  5$  malt  liquor  si 

"$he  phrase  "original  package"  shall  be  con- 
strued and  held  to  refer  to  any  package 
containing  three  or  more  standard  bottles 
of  beer* " 

Section  4904  R,  S.  Missouri  1939  with  reference  to 
the  powers  granted  to  incorporated  cities  to  regu- 
late and  license  the  sales  of  intoxicating  liquor, 
provides  as  followss 

"In  addition  to  the  permit  fees  and  license 
foes  and  inspection  fees  by  this  act  re- 
quired to  be  paid  into  the  state  treasury, 
every  holder  of  a permit  or  license  author- 
ized by  this  aot  * * * shall  pay  into  the 
treasury  of  the  municipal  corporation, 
inhere  in  said  premises  are  Ice  ated,  a li- 
cense fee  in  such  sum,  (not  exceeding  one 
and  one-half  times  the  amount  by  this  act 
required  to  be  paid  into  the  state  treas- 
ury for  such  state  permit  or  lioense),  as 
the  law-making  body  of  such  municipality, 
including  the  city  of  St*  Louis  may  by  or- 
dinance determine*" 
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’’The  board  of  alderman,  city  council  or  other 
proper  authorities  of  incorporated  cities,  may 
charge  for  licenses  issued  to  manufacturers, 
distillers,  brewers,  wholesalers  ana  retailers 
of  all  intoxicating  liquor,  located  within  their 
limits,  fix  the  amount  to  be  charged  for  such 
license,  subject  to  the  limitations  of  this  act, 
and  provide  for  the  collection  thereof,  make 
and  enforce  ordinances  for  the  regulation 
and  control  of  the  sale' of  all  intoxicating 
liquors  Y/ithln  their  limits,  provide  for  penal- 
ties for  the  violation  of  such  ordinances1,  where 
not  inconsistent  witu  the  provisions  of  this  act.” 

The  above  statute  applies  to  the  City  of  Ghillicothe  as  well 
as  to  other  incorporated  cities.  The  City  of  Ghillicothe 
is  a city  of  less  than  20,000  population  which  has  not  voted 
as  provided  by  the  Btate  Liquor  Control  hot  for  the  sale  of 
intoxicating  liquor  by  the  drink  for  consumption  on  the 
premises  where  sold.  Therefore,  as  further  provided  by  Section 
4901*  R.  S.Mo.,  1939,  intoxicating  liquor  other  than  malt 
liquor  having  an  alcoholic  content  not  in  excess  of  5%  by 
weight  can  legally  be  sold  only  in  the  original  package  in 
said  city: 

Section  4901*  11  * * ■»'«•  Provided,  that  a licensee 
authorized  to  sell  malt  liquor,  at  retail  by  the 
drink  for  consumption  on  the  premises  where  sold, 
shall  not  be  permitted  to  obtain  a license  for  the 
sale  of  intoxicating  liquors,  othejr  than  malt  liquor, 
in  the  original  package,  except  in  cities  where  the 
sale  of  all  intoxicating  liquors,  by  the  drink  at  re- 
tail for  consumption  on  the  premises  where  sold,  is 
permitted  by  law," 

Section  4941  R.  B.  Missouri  1939  provides: 

"The  provisions  made  by  this  act  for  local  option 
shall  be  held  to  be  applicable  only  to  sales  for 
consumption  on  the  preraises  where  solo.,  and  shall 
not  be  construed  to 'prevent  the  sale  of  intoxica- 
ting liquor  in  the  original  package  and  not  to  be 
opened  or  consumed  on  the  premises  where  sold,  nor  to 
prevent  the  sale,  at  retail  by  the  drink  for  con- 
sumption on  the  premises  where  sold,  of  malt  liquor 
containing  not  to  exceed  five  (5%)  per  cent  of  alco- 
hol by  weight,  under  license  issued  in  accordance 
with  tire  provisions  of  this  act," 

By  this  statute  local  option  powers  of  incorporated  cities 
are  generally  limited  to  the  determination  by  vote  of  the 
question  whether  intoxicating  liquor  containing  alcohol  in  ex- 
cess of  five  (5/Q  per  cent  by  weight,  shall  be  sold  by  the  drink  at  re- 
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tail  for  consumption  on  the  premia ee  where  sold. 

Section  7442  R.  B.  Missouri  1939  provides; 

Ordinances  to  conform  to  state  law. 

"Any  municipal  corporation  in  this  State, 
whether  under  general  or  special  charter, 
and  having  authority  to  pass  ordinances 
regulating  such  matters  and  things  upon 
which  there  is  a general  law  of  the  state, 
unless  otherwise  prescribed  or  authorised 
by  some  provision  of  its  oity  charter, 
shall  confine  and  restrict  its  jurisdic- 
tion and  the  passage  of  its  ordinances  to 
and  in  conformity  with  the  state  law  upon 
the  same  subject." 

The  Missouri  courts  hold  that  municipal  corporations 
may  not  enact  ordinances  inconsistent  with  general 
laws  and  policy  of  the  state  and  ordinances  incon- 
sistent therewith  are  invalid.  State  ex  rel.  vs. 
Anderson  (App.  ) 101  BY/  (3d)  530;  Bx-parte  Tarling 
241  sv 7 929.  In  the  recent  cases  of  Eroger  Grocery 
and  A.  & p.  Tea  Go.  V.  City  of  St.  Louis,  106 
SW  (2d)  435;  and  Bardenheler  liquor  Go.  v.  oity  of 
St.  louis,  135  S A/  (2d)  345  the  Supreme  Court  held 
certain  intoxicating  liquor  licensing  ordinances 
of  that  Oity,  operating  under  special  charter.  In- 
valid because  they  wore  out  of  harmony  with  the 
state  lav/.  A municipal  corporation  is  but  a crea- 
ture or  political  sub-division  of  the  state,  pos- 
sessing only  such  powers  as  are  conferred  upon  it 
by  express  or  implied  provisions  of  law,  and  with 
any  reasonable  doubt  as  to  whether  it  has  a given 
power  resolved  against  it.  State  ex  rel.  City  of 
Blue  Springs  v.  McWilliams  335  Missouri  816,  74 
S'W  (2d)  363;  State  ex  rel.  Oity  of  Hannibal  v. 

Smith  335  Missouri  825,  74  SW  (2d)  367;  Taylor  v. 
Dimmit t 336  Missouri  330  , 78  SW  (2d)  841;  In  the 
case  of  State  ax  rel.  Spencer  v.  Anderson,  supra, 
the  court  said; 

"The  charter  of  a municipal  corporation 
as  distinguished  from  our  State  consti- 
tution, constitutes  a grant  and  not  a 
limitation  of  power,  with- the  obvious  con- 
sequence that  a municipal  corporation  can 
enact  no  ordinance  inconsistent  or  out  of 
harmony  with  the  general  laws  and  policy 
of  the  state  which  creates  it,  unless  the 
power  it  seeks  to  exercise  has  boon  either 
expressly  granted  to  it  by  the  state  or 
else  is  fairly  and  necessarily  to  be 
implied  from  those  powers  whloh  have  been 
expressly  g anted. " 
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Oases  cited,  City  of  St.  Louis  v.  Dreisonerner,  243 
Missouri  217,  147  SW  998 ; C&rpenter  v.  Reliance  Realty 
Go.,  103  Missouri  App.  480,  77  SI*  1004.  Section  3 of 
the  Amendment  to  the  Special  Oity  charter  of  the  City 
of  Ohillicothe  contains  no  special  provision  grant- 
ing that  City  the  authority  to  except  malt  liquors 
from  licensing  and  sale  in  retail  liquor  stores  and 
the  city  council  of  said  city  should  have  confined 
and  restricted  its  jurisdiction  and  the  passage  of 
its  ordinances  to  and  in  conformity  with  the  state 
law  upon  the  same  subject*  Section  7442,  supra. 

The  State  Liquor  Control  Aot  when  passed  superseded 
any  regulatory  authority  over  dram-shops  and  tippling 
houses  granted  to  the  City  of  Ghillioothe  under  the 
old  special  charter  insofar  as  same  was  inconsistent 
with  or  contrary  to  the  new  aot. 


QOMOUfclCK 

It  is,  therefore,  the  opinion  of  this  department  that 
that  part  of  sub-section  (f)  of  Section  2 of  Ordinance 
Ho.  397  of  the  City  of  Chillicothe  which  excepts  malt 
liquors  in  the  original  package  from  *fale  in  package 
liquor  stores  in  that  City  invalid  as  it  is  incon- 
sistent with  the  State  Liquor  Control  Act  on  the  same 
subject  end  contrary  to  the  general  law  of  the  state. 
Package  liquor  stores  meeting  the  requirements  of  the 
State  Liquor  Control  Act  in  that  City  should  be  given 
the  privilege  r.nd  licensed  by  ordinance  to  sell  in- 
toxicating iiquor,  which  includes  malt  liquor,  £t 
retell  in  the  original  package,  under  the  authority 
granted  the  City  by  Section  4904,  R.  s*  Missouri  1939. 

Respectfully  submitted. 


ERNEST  HUBBELL 

Assistant  Attorney-General 

APPROVED: 


V -.ne  cT.  1TOE5 
(Acting)  Attorney- Gonoral 


SALARIES  OF  COUNTY  OFFICERS:  Change  in  salaries  occasioned  by 

change  in  population  should  be 
effective  as  soon  as  changed 
report  of  population  is  available. 


0 


February  £1,  1941 


Honorable  Guy  H.  Thompson 
Prosecuting  Attorney 
Bolivar,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
February  15,  1941,  ashing  for  an  opinion  as  follows: 

"Information  is  desired  relative  to  sal- 
aries of  certain  county  officers  in  counties 
of  le ;.s  than  50,000  whose  salaries  are  deter- 
mined by  the  last  decennial  census. 


"After  approval  of  the  1941  budget  by  tlie  , 
count  court  unofficial  information  is  received 
that  there  has  been  a decrease  in  the  county 
population  which  would  put  salaries  of  county 
. officers  in  a different  bracket.  Should  the 
court  take  judicial  notice  of  this  unofficial 
information  and  if  so  when  would  the  change  in 
salaries  be  effective?" 

k 

The  law  authorizing  the  taking  of  the  census  is 
found  in  Title  15  U.S.t.A.  Sections  201  to  219  inclusive, 
Cumulative  rocket  Part,  1940* 

Section  201  authorizes  the  taking  of  the  census. 
Section  202  directs  when  the  re  or to  shall  be  completed 
and  is  t-s  follows: 

"The  period  of  three  years  beginning  the 
1st  day  of  January  in  the  year  1930  and  every 
tenth  year  thereafter  shall  be  known  as  the 
decennial  oensus  period,  and  the  reports  upon 
the  inquiries  provided  for  in  said  section  shall 
be  completed  within  such  period:  Provided, 

That  the  tabulation  of  total  population  by  States 
as  required  for  the  apportionment  of  Representa- 
tives shall  be  completed  with  eight  months  from 
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the  beginning  of  the  enumeration  and  reported 
by  the  Director  of  the  Census  to  the  Secretary 
of  Commerce  and  by  him  to  the  President  of  the 
United  States.  (June  18,  1929,  c.  28,  Sec.  2 
46  Stat.  21.)"  ' 

Section  206  directs  when  the  actual  enumeration 
shall  begin  and  declares  the  census  shall  be  effective  as 
of  April  1,  1940.  This  section  is  as  follows: 

"The  census  of  the  population  and  of  agri- 
culture required  by  section  201  of  this  title 
shall  be  taken  as  of  the  1st  day  of  April,  and 
it  shall  be  the  duty  of  each  enumerator  to 
commence  the  enumeration  of  his  district  on  the 
day  foil owing  unless  the  Director  or  the  Cen- 
sus in  his  discretion  shall  change  the  date  of 
commencement  of  the  enumeration  in  said  district 
by  reason  of  climatic  or  other  conditions  which 
woiud  materially  interfere  with  the  proper  con- 
duct of  the  work;  but  in  any  event  it  shall  b© 
the  duty  of  each  enumerator  to  prepare  the  re- 
turns hereinbefore  required  to  be  made  and  to 
•forward  the  same  to  the  supervisor  of  his  dis- 
trict within  thirty  days  from  the  commencement 
of  the  enumeration  of  his  district:  Provided, 
that  in  any  city  having  two  thousand  five  hun- 
dred  inhabitants  or  more  under  the  preceding 
census  the  enumeration  of  the  population  shall 
be  completed  within  two  weeks  from  the  commence- 
ment thereof • (June  18 ; 1929,  c.  28, fee.  6, 

46  Stat.  23.)" 

Section  213  authorizes  the  Director  of  Census  to 
publish  preliminary  bulletins  and  final  reports.  This 
section  is  as  follows: 

"The  Director  of  the  Census  is  hereby  auth- 
orized to  make  requisition  upon  the  Public 
Printer  for  such  printing  as  may  be  necessary 
to  carry  out  the  provisions  of  this  ohapter, 
to  wit:  Blanks;  schedules,  circulars;  pamphlets; 
envelopes,  work  sheets,  and  other  items  of 
miscellaneous  printing;  that  he  is  further 
authorized  to  have  printed  by  uhe  Public  Printer; 
in  such  editions  as  the  director  may  deem  neces- 
sary; preliminary  and  other  census  bulletins; 
and  final  reports  of  the  results  of  the  several 
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Investigations  authorized  by  this  chapter  or 
bychapters  1 and  3 of  this  title  and  to  pub** 
lish  and  distribute  said  bulletins  and  re- 
ports » (June  18,  1929,  c,  28,  Sec,  13,  46 
Stat.  25,)" 

Section  218  authorizes  the  Director  of  the  Cen- 
sus upon  the  application  of  a Governor  or  a State  or  of 
a court  of  record  to  furnish  certified  copies  of  so  muoh 
of  the  population  returns  as  may  be  requested.  This 
section  is  as  follows; 


"The  Director  of  the  Census  is  authorized 
at  his  discretion,  upon  the  written  request  of 
the  governor  of  any  State  or  Territory  or  of 
a court  of  record,  to  furnish  such  governor  or 
court  of  record  , ith  certified  copies  of  so 
much  of  the  population  or  agricultural  returns 
as  may  be  requested,  upon  he  payment  of  the 
actual  cost  of  making  such  copies  and  (1  ad- 
ditional for  certification;  and  that  the  ’*1  rec- 
tor of  the  Census  is  further  authorized,  in  his 
discretion,  to  furnish  to  individuals  such  data 
from  the  po, ulatio.  schedules  as  may  be  de- 
sired for  genealogical  or  other  proper  purposes* 
upon  payment  of  the  actual  cost  of  searching 
the  records  and  iVl  for  supplying  a certificate; 
qnd  that  the  '•'irector  of  the  Census  is  author- 
ized to  furnish  transcripts  of  tables  and  other 
records  and  to  prepare  special  statistical  com- 
pilations for  State  or  local  officials,  private 
concerns,  or  individuals  upon  the  payment  of 
the  actual  cost  of  such  work:  Pi'ovided ; how- 
ever ; That  in  no  case  shall  information  furnished 
under  the  authority  of  this  chapter  be  used  to 
the  detriment  of  the  person  or  persons  to  whom 
such  information  relates,;  All  moneys  hereafter 
received  by  the  Bureau  of  the  Census  in  payment 
for  labor  and  materials  used  in  furnishing 
transcripts  of  oensus  records  or  special  statis- 
tical compilations  from  such  records  shall  be 
deposited  to  the  credit  of  the  ap  ^opriation 
for  collecting  statistics.  (June  18,  1929;  ci 
28,  ec.  18,  46  Stat.  25.)" 
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By  rearing  the  above  sections  it  Is  apparent 
that  tlie  1940  census  determined  what  the  population  was 
as  of  April  1,  1940;  that  the  enumeration  should  commence 
on  the  day  after  the  1st  of  April,  subject  to  delays  oc- 
casioned by  local  conditions  and  be  completed  as  soon  as 
possible;  that  the  director  could  furnish  preliminary  bul- 
letins and  certified  copies  and  that  the  census  of  popu- 
lation was  required  to  be  completed  within  eight  months 
after  its  commencement . And  it  is  a matter  of  common 
knowledge  that  preliminary  bulletins  were  sent  out  within 
a few  weeks  after  the  enumeration  was  made.  It  is  appar- 
ent that  the  report  of  the  population  of  Polk  County  was 
available  prior  to  the  time  of  the  making  of  the  County 
Budget  for  the  year  1941, 

In  the  case  of  Carter  County  v,  Huett  305  Mo, 
194,  in  a case  involving  the  payment  of  salary  to  a prose- 
cuting attorney,  upon  a census  classification,  the  Supreme 
Court  said  at  1,  c.  £01: 

"As  to  the  f act  that  Carter  County  as  of 
the  first  day  of  January,  1920,  had  such  a popu- 
lation as  ut  it  in  the  class  whose  prosecut- 
ing attorneys  were  entitled  to  receive  a salary 
of  .pi 000  per  annum,  there  is,  and  oan  be,  no 
dispute.  fhe  substance  of  plaintiff *s  conten- 
tion is  that  this  fact  was  not  and  legally  could 
not  have  been  ascertained,  within  the  meaning 
of  the  statute,  so  ^s  to  make  it  applicable  to 
the  salary  of  the  prosecuting  attorney  for  the 
year  of  1920*  There  is  nothing  here  showing  an 
express  or  specific  finding  by  the  county  court 
cf  the  population  of  the  county,  but  the  mak- 
ing of  orders  for  the  issuance  of  warrants  for 
the  payman of  tlr  increased  salary  involved  an 
ascertainment  of  the  existence  of  a population 
within  a given  minimum  and  maximum  limit.  The 
defendants  judges  of  the  county  court,  in  aud- 
iting and  paying  the  salary  of  the  prosecuting 
attorney*  were  in  the  exercise  of  their  stat- 
utory authority*  and  it  cannot  be  said  as  a 
matter  of  law*  under  the  terms  of  the  Census 
Act*  or  under  the  statute*  that  the  population 
of  the  county  was  not  ascertained*  or  that  as 
a matter  of  law  it  could,  not  have  been  ascer- 
tained by  the  decennial  census  of  1920  for  the 
purpose  of  determining  the  salary  paid.  This 
is  said  as  applicable  to  the  case  against  all 
of  the  defendants  herein." 
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And  In  the  recent  case  of  Kay  v,  Moniteau  County 
134  S.  If.  (2d)  61,  also  a case  involving  the  salary  of  a 
prosecuting  attorney,  the  Supreme  Court  said  at  1.  c.  63: 

"Since  the  county  court  raid  plaintiff  the  sal- 
ary authorised  under  the  census  method,  it  is 
immaterial  to  plaintiff  as  to  how  the  court 
acquired  knowledge  of  the  census.  The  oensus 
method  was  available  and  the  court  was  band 
under  the  law  to  be  guided  thereby." 

In  both  of  these  cases  there  was  no  official 
publication  of  the  census  until  long  after  the  salary  had 
been  paid.  And  the  Court  upheld  he  action  of  paying  upon 
the  census  figures  as  soon  as  they  were  available,  no 
matter  how  acquired. 


It  is  the  conclusion  of  this  Department  that  the 
salaries  of  the  officers  of  Polk  County  should  have  been 
adjusted  to  conform  to  the  population  classification  prior 
to  the  making  of  the  County  Budget  for  1941,  as  the  census 
figures  were'  available  prior  to  the  time  it  was  required 
to  be  made  out. 

Respectfully  submitted. 


0.  JACK-SON 

Assistant  Attorney  General 


APPROVED: 


COITELL  K.  IEEV.-TTT 

(Acting)  Attorney  Genera. 
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COUNTY  BOARD  OP  EQUALIZATION: 


Cannot  equalize  values  between 
farm  lands  and  city  lots;  cannot 
raise  value  of  a class  of  property. 


April  24,  1941 


i 


Honorable  W.  A.  Tibbs 
Clerk  of  the  County  Court 
Macon,  Missouri 


Dear  Sir: 

Under  date  of  April  19,  1941,  you  wrote  this 
office  asking  for  an  opinion  upon  the  following  questions: 

” ’Is  there  any  way  that  the  County 
Board  of  Equalization  can  raise 
property  under  assessed  by  the  As- 
sessor and  in  the  end  have  a greater 
valuation  than  certified  by  the  State 
Tax  Commission?  This  condition  seems 
to  apply  to  town  lots,'  •» 


"'Can  the  Board  raise  Town  lots  and 
take  this  amount  off  of  acreage,  in 
an  attempt  to  equalize?'" 

In  order  to  furhish  you  with  an  opinion  on  your 
questions,  it  is  necessary  to  refer  to  certain  sections  of 
tho .Statutes  and  these  sections  are  set  out  herein.  The 
fir3t  of  these  is  Section  11036,  Article  5,  Chapter  74, 

R,  S,  Missouri  1939.  This  section  pertains  to  the  duties 
of  the  State  Auditor  and  the  State  Board  of  Equalization 
in  connection  with  the  equalizing  of  values.  The  section 
is  as  follows: 

"The  state  auditor  shall  lay  before  the 
board  of  equalization  the  abstracts  of 
all  the  taxable  property  in  the  state 
and  the  abstracts  of  the  sales  of  real 
estate  in  such  counties  as  returned  to 
him  by  the  respective  county  clerks  and 
the  president  of  the  board  of  assessors 
of  the  city  of  St,  Louis,  and  the  board 
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shall  classify  all  real  estate 
situate  in  cities,  towns  and  vil- 
lages as  town  lots,  and  all  other 
real  estate  as  farming  lands,  and 
shall  classify  all  personal  property 
as  follows:  First,  banking  corporations! 
second,  railroad  corporations?  third, 
street  railway  corporations}  fourth, 
all  other  corporations}  fifth,  bonds, 
notes  and  evidences  of  indebtedness? 
sixth,  horses,  mares  and  geldings? 
seventh,  ,mules?  eighth,  asses  and 
jennets?  ninth,  neat  cattle?  tenth, 
sheep?  eleventh,  swine?  twelfth,  farm 
implements  and  all  other  personal  prop- 
erty. And  the  board  shall  proceed  to 
equalize  the  valuation  of  each  class 
thereof  among  the  respective  counties 
of  the  state  in  the  following  manner: 

"First— It  shall  add  to  the  valuation 
of  each  class  of  the  property,  real 
or  personal,  of  each  county  which  it 
believes  to  be  valued  below  Its  real 
value  in  money  such  per  centum  as  will 
Increase  the  same  in  each  case  to  Its 
true  value. 

"Second— It  shall  deduct  from  the 
valuation  of  each  class  of  the  prop- 
erty, real  or  personal,  of  each  county 
which  it  believes  to  be  valued  above 
Its  real  value  In  money  such  per  centum 
as  will  reduce  the  same  in  each  case 
to  Its  true  value," 

It  will  be  noted  that  for  the  purposes  of  equall 
zation  this  section  requires  all  property  to  be  divided 
Into  classes.  Real  estate  being  in  two  classes,  namely. 
Town  Lots  and  Farming  Lands.  And  further  that  the  State 
Board  of  Equalization  equalizes  between  the  classes . 

The  next  sections  are  11002  and  11005,  Article  3 
Chapter  74,  R,  S,  Missouri  1939,  and  they  prescribe  the 
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powers  and  duties  and  the  rules  to  be  observed  by  the 
County  Board  of  Equalisation*  The  sections  are  respective- 
ly as  follows: 

"Sec.  11002.  Its  powers  and  duties. 

Said  board  shall  have  power  to  hear 
complaints  and  to  equalize  the  valu- 
ation and  assessments  upon  all  real 
and  personal  property  within  the 
county  which  is. made  taxable  by  law, 
and,  having  each  taken  an  oath,  to 
be  administered  by  the  clerk,  fai&y 
and  impartially  to  equalize  the 
valuation  of  all  the  taxable  property 
in  such  county,  shall  immediately  pro- 
ceed to  equalize  the  valuation  and  as- 
sessment of  all  such  property,  both  real 
and  personal,  within  their  counties 
respectively,  so  that  each  tract  of 
land  shall  be  entered  on  the  tax  book 
at  its  true  value:  Provided,  that  said 
board  shall  not  reduce  the  valuation  of 
the  real  or  personal  property  of  the 
county  below  the  value  thereof  as  fixed 
by  said  state  board  of  equalization." 

"Sec,  11003,  Rules  to  be  observed. 

The  following'  rules  shall  be  observed 
by  county  boards  of  equalizations 
First,  they  shall  raise  the  valuation 
of  all  such  tracts  or  parcels  of  land 
and  any  personal  property^  such  as  in 
their  opinion  have  been  returned  below 
their  real  value,  according  to  the  rule 
prescribed  by  this  chapter  for  such 
valuation;  but,  after  the  board  shall 
have  raised  the  valuation  of  such  real 
estate,  it  shall  give  notice  of  the 
fact,  specifying  the  property  and  the 
amount  raised  to  the  persons  owning  or 
controlling  the  same,  by  personal  notice, 
through  the  mall  or  by  advertisement  in 
any  paper  published  in  the  county,^  and 
that  said  board  shall  meet  on  the  fourth 
Monday  of  April , except  in  counties  con- 
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taining  a population  of  more  than 
seventy  thousand  and  less  than  one 
hundred  thousand,  in  which  counties 
such  board  shall  meet  on  the  fourth 
Monday  of  March  of  each  year,  to  hear 
reasons,  if  any  may  be  given,  why 
such  increase  should  not  be  madej 
second,  they  shall  reduce  the  valua- 
tion of  such  tract  or  parcels  of  land 
or  any  personal  property  which,  in 
their  opinion,  has  been  returned 
above  its  true  value  as  compared 
with  the  average  valuation  of  all 
the  real  and  personal  property  of  the 
county."  \ 

i 

Attention  is  called  to  tlfe  fact  that  the  County 
Board  of  Equalization  is  required  to  equalize  the  values 
of  the  individual  parcels  or  tracts  of  lands  and  the  items 
of  personal  property. 

In  the  case  of  State  ex  rel,  Thompson,  State  Auditor, 
et  al.  v.  Dircjcx,  County  Clerk,  11  S,  W.  Reporter,  2d  Series, 
page  38,  decided  by  the  Supreme  Court  of  Missouri,  in  dis- 
cussing the  duties  and  functions  of  the  State  Board  of 
Equalization  and  the  County  Board  of  Equalization,  after 
citing  and  quoting  from  the  sections  of  the  statutes  appli- 
cable, at  page  41  said: 

-st  -:t  The  latter  section  requires 
the  state  board  of  equalization  to 
classify  all  personal  property  in 
the  state  under  twelve  different 
heads,  and  then,  fto  equalize  the 
valuation  of  each  class  thereof  among 
the  respective  counties  of  the  state. * 

In  doing  so  they  are  bound  to  add  to, 
or  deduct  from,  the  valuation  of  each 
class  of  property  of  each  county  such 
per  centum  as  will  bring  it  to  its 
true  value  in  money.  And  when  the 
state  board  in  the  discharge  of  this 
statutory  function  has  determlnecT 
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and  fixed  the  valuation  of  a.  class 
of  property,  the  county  board  can 
ne i th er  Inc  r sa s o nor  reduce  T.% » 

The  principles  d etermining  tET s 
construction  are  so  fully  set  forth 
in  Mercantile  Trust  Co.  v.  Schramm, 

269  Mo.  489,  190  S.  W.  836,  that  a 
further  elaboration  of  them  is  unneces- 
sary. -:c-  it-  " 

And  in  the  case  of  First  Trust  Company  of  St. 

Joseph  v«  Wells,  Collector,  324  Mo.  306,  also  reported  in 
23  S.  W.  (2d)  at  page  108,  the  Supreme  Court,  in  discussing 
assessment  and  equalization,  used  the  following  language  at 
1.  c.  312: 


"After  the  county  assessor's  book 
is  completed,  the  statute,  for  the 
purpose  of  the  equalization  of  the 
assessments,  classifies  personal 
property  under  twelve  heads,  the 
first  of  which  is  that  of  banicing 
corporations.  (Bee.  12855,  R,  S* 

1919.)  With  respect  to  the  equali- 
zation of  assessments,  the  functions 
of  the  county  board  of  equalization 
and  the  state,  board  of  equalization 
are  entirely  separate  and  distinct. 

The  county  board's  authority  is  limited 
to  equalizing  valuations  of  property 
within  a class,  and  in  doing  so  it 
'can  neither  raise  nor  lower  the  ag- 
gregate valuation  of  a class  as  a 
whole,  (State  ex  rel.  v.  Dirckx, 

11  S,  W.  (2d)  38.)  The  state  board's 
authority  is  limited  to  the  equali- 
zation of  the  valuation  of  each  class 
as  a whole  among  the  respective  counties 
of  the  State.  In  so  doing  it  equalizes 
the  valuations  of  the  several  classes 
with  respect  to  each  other,  because 
the  'real  value  in  money'  is  the  standard 
applied  to  all.  It  has  no  power  to  raise 
or  lower  the  valuations  of  specific  prop- 
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ertles  within  a class.  (State  ex 
rel,  v.  Valle,  122  Mo.  33,  26  S.  W. 

672.)  It  Is  wholly  Immaterial  which 
board  completes  the  discharge  of  its 
duties  first,  because,  as  stated,  they 
are  wholly  independent  of  each  other. 

«•  & " 

And  in  the  more  repent  case  of  State  ex  rel.  City 
of  St.  Louis  v.  Caulfield  et  al.,  62  S.  W.  Reporter,  2nd 
Series,  page  813,  in  discussing  the  State  Board  of  Equali- 
zation, the  Supreme  Court,  in  banc,  cited  with  approval 
the  two  above  cases. 

While  the  caaes  above  cited  were  dealing  with  per- 
sonal property,  the  rule  seems  to  be  well  settled  that  the 
County  Board  of  ICqxial. i zat ± on  can  only  equalize  values 
between  Individual  properties  in  the  3ame  clashes.  Farming 
lands  and  town  lots  are  different  classes. 


CONCLUSION 


The  conclusion  is  obvious  that  the  County  Board  of 
Equalization  can  not  equalize  values  b tween  town  lots  and 
farming  lands  and  that  ‘It  can  not  Increase  the  valuation  of 
any  class  above  the  valuation  as  certified  to  It  by  the 
State' Tax  Commission  and  the  State  Auditor. 

Respectfully  submitted 


APPROVED: 


W.  0.  JACKSON 

Assistant  Attorney  General 


VANE  C.  THURLO 

(Acting)  Attorney  General 


WOJsDA 


TAXATION : 

RURAL  ELECTRIFICATION: 
GOVERNMENT  AGENCIES: 


Rural  Electrification  Co-operatives 
are  not  government  agencies  and  are 
therefore  subject  to  the  provisions 
of  the  Tax  laws. 


September  3,  1941 


/ 

> ' '■> 

Honorable  Guy  H.  Thompson 
Prosecuting  Attorney 
Polk  jSounty 
Bolivar,  Missouri 

/ ‘ 

Dear  Sir: 

' .:d  S£  This  in  reply  to  yours  of  recent  date  wherein 
you  requested  an  opinion  from  this  department  on  the 
following  statement  of  facts: 


“The  Rural  Electrification  Agency  maintains  a 
district  office  in  this  county  and  in  connec- 
tion with  their  erection  and  malntainence 
of  REA  lines  throughout  the*  district  they 
carry  a complete  line  of  electrical  applian- 
ces for  sale  to  users  or  to  any  purchasers 
that  care  to  buy  the®.  Since  this  office 
is  conducted  as  a government  agency  would 
the  county  have  any  right  of  taxation  on 
their  sal#  bf  merchandise* * 


Apparently  you  are  under  the  impression  that  the 
Rural  Electric  Co-operatives  are  government  agencies  and 
for  that  reason  are  exempt  from  the  provisions  of  the 
Sales  Tax  Act*  You  do  not  state  in  your  request  by  what 
authority  the  co-operative  aots,  however  some  of  such 
co-operatives  are  organjLz&d  and  formed  under  Article  28* 

Chapter  102,  revised  Missouri*  These  co-operatives* 

when  so  formed*  under  the  Federal  Aot*  are  permitted  to 
borrow  Federal  funds  upon  which  to  operate*  The  authority 
for  loaning  suoh  funds  is  provided  by  the  Rural  Electrification 
Act  of  1936,  7 QiSiCiA*,  Section  901  et  sea**  pp*  378-84. 

The  applicable  provisions  of  the  Aot  are  as"  follows: 
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"Sec.  2 (Sec.  902).  The  Administra- 
tor is  authorized  and  empowered 
to  make  loans  in  the  several  States 
and  Territories  of  the  United  States 
for  rural  electrification  and  the 
furnishing  of  electric  energy  to 
persons  in  rural  areas  who  are  net 
receiving  central  station  service, 
as  hereinafter  provided;  to  make,  or 
cause  to  be  made,  studies,  investi- 
gations, and  reports  concerning  the 
condition  and  progress  of  the  electri- 
fication of  rural  areas  in  the  several 
States  and  Territories;  and  to  publish 
and  disseminate  information  with  respect 
thereto. * 

"Sec.  4 (904).  The  Administrator 
is  authorized  and  empowered,  from  the 
sums  hereinbefore  authorized,  to  make 
loans  to  persons,  corporations,  * * * 
and  cooperative,  nonprofit,  or  limited- 
dividend  associations  organized  under 
the  laws  of  any  State  or  Territory  of 
the  United  States,  for  the  purpose  of 
financing  the  construction  and  operation 
of  generating  plants,  electric 
transmission  and  distribution  lines 
or  systems  for  the  furnishing  of  elec- 
tric energy  to  persons  in  rural  areas 
who  are  not  receiving  central  station 
service*  Provided,  however,  that  the 
Administrator,  in  making  such  loans, 
shall  give  preference  to  States,  * w * 
and  cooperative,  nonprofit,  or  limited 
dividend  associations,  the  projects  of 
which  comply  with  the  requirements  of 
this  chapter, H 

In  the  case  of  Missouri  Power  & Light  Comoany  vs,  Louis _ .. 
County  R*  E*  Coop*  Aasociatlon  149  S*W*  (2d)  881,  the  question 
of  the  Rural  Electric  Cooperative  Association’s  authority  to 
sell  electrio  current  was  under  consideration  by  the  Court* 

In  that  case  the  question  was  not  even  raised  that  the 
Cooperative  Association  v/as  a government  agency* 
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In  our  research  we  failed  to  find  where  these  Associations 
have  at  any  time  been  classed  as  a government  agency.  They 
are  incorporated  under  the  laws  of  the  State  of  Missouri 
and  the  only  relation  they  have  to  the  Federal  government  is 
that  of  debtor  and  creditor. 

On  April  15,  1940,  this  department,  by  an  opinion  to 
Honorable  Forrest  Smith,  held  that  such  associations  must 
collect  the  sales  tax  from  their  members  for  current  which 
they  sell  to  such  members.  We  are  Inclosing  a copy  of  this 
opinion  for  your  information. 

CONCLUSION. 


From  the  foregoing,  It  is  the  opinion  of  this 
department  that  since  Rural  Electrification  Cooperative 
Associations  are  not  government  agencies,  that  the  taxing 
authorities  have  authority  to  impose  upon  and  collect 
taxes  from  them,  as  any  other  company  or  association. 


Respectfully  submitted, 


TYRE  «.  BURTON 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 
(Acting)  Attorney-General 


TWB  $DJ 


PROSECUTING  ATTORNEYS  - 


Prosecuting  Attorney  not  entitled, 
to  retain  for  his  services,  under 
Sec.  12942  R.  S.  Mo.,  '39,  any 
compensation,  but  may  receive 
his  necessary  travelling  expenses. 


October  3,  1941 


Hon.  Guy  H.  Thompson 
Prosecuting  Attorney 
Polk  County 
Bolivar,  Missouri 


Dear  Sir : 


FILE. 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  September  30,  1941,  which  reads  as  follows* 


"Section  12942  R.  3*  Mo.  1939  provides 
for  the  dirties  of  the  Prosecuting 
Attorney  An  case  of  appeals  and  sets 
a maximum  fee  of  i|?25. 00  as  compensation 
In  addition  to  the  expenses  in  such 
cases.  Whore  a county  has  been  sued 
by  a county  officer  to  compel  them  to 
pay  a surety  bond  and  the  case  is  taken 
to  the  Supreme  Court  on  appeal  would  the 
prosecuting  attorney  in  representing  the 
county  in  such  a case  be  entitled  to  the 
above  mentioned  fee  or  only  to  his  neces- 
sary expenses." 


Section  12939  K.  S.  Missouri,  1939,  provides  the 
amount  of  salary  prosecuting  attorneys  of  various  coun- 
ties shall  receive  in  payment  for  their  services  and 
how  the  population  of  the  various  counties  Is  ascer- 
tained for  tiie  purpose  of  fixing  salaries. 

Section  1340  R.  3.  Missouri,  1939,  provides  that 
certain  fees  shall  be  allowed  to  the  prosecuting 
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attorneys, 

/ Section  12941  K.  S,  Missouri,  1939,  provides  in 
part  as  follows : 


"It  shall  be  the  duty  of  the  prose- 
cuting attorney  to  charge'  upon  behalf 
of  the  county  every  fee  that  accrues 
in  his  office  and  to  receive  the  same, 
and  at  the  end  of  each  month,  pay  over 
to  the  county  treasury  all  moneys  col- 
lected by  him  as  fees,  taking  two  re- 
ceipts therefor,  >«■  **  * « * " 


It  will  be  noted  from  reading  this  Section  that  it  is 
provided  that  every  fee,  and  that  moneys  collected  by 

him  as  fees,  shall  be  Turned  over  to  the  county  treasury 

* 

Section  12942  R,  S,  Missouri,  1939,  provides  as 
follows : 

/-"■ 

"The  prosecuting  attorneys  shall  com- 
mence and  prpsecute  all  civil  and  crimi- 
nal actions  in  their  respective  counties 
in  which  the  county  or  state  may  be  con- 
cerned, defend  all  suits  against  the 
state  or  county,  and  prosecute  forfeited 
recognizances  and  actions  for  the  recovery 
of  debts,  fines,  penalties  and  forfeitures 
accruing  to  the  state  or  county?  and  In 
all  cases,  civil  and  criminal,  in  which 
changes  of  venue  may  be  granted.  It  shall 
be  his  duty  to  follow  and  prosecute  or 
defend,  as  the  case  may  be,  all  said 
causes,  for  whieh,  in  addition  to  the 
fees  now  allowed  by  law,  he  shall  re- 
ceive his  actual  expenses.  When  any 
criminal  case  shall  be  taken  to  the 
courts  of  appeals  by  appeal  or  writ  of 
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error  $ it  shall  be  their  duty  to 
represent  the  state  in  such  case  in 
said  courts,  and  make  out  and  cause 
to  be  printed,  at  the  expense  of  the 
county,  and  in  cities  of  over 
300,000  Inhabitants,  by  the  city,  all 
necessary  abstracts  of  record  and. 
briefs,  and  if  necessary  appear  in 
said  court  in  person,  or  shall  employ 
some  attorney  at  their  own  expense  to 
represent  the  state  in  such  courts, 
and  for  their  services  shall  receive 
such  compensation  as  may  be  proper, 
not  to  exceed  twenty-five  dollars  for 
each  case,  and  necessary  traveling  ex- 
penses, to  be  audited  and  paid  as  other 
claims  are  audited  and  paid  by  the 
county  court  of  such  county,  and  in 
such  cities  by  the  proper  authorities 
of  the  city*" 


In  the  case  of  State  ex  rel  Stewart  v.  Wofford,  116 
Mo.  220,  1.  c.  223,  we  find  the  following  general  propo- 
sition of  law: 


"It  Is  well  settled  law  that  no  offi- 
cer Is  entitled  to  fees  of  any  kind 
unless  provided  for  by  statute,  and 
that  the  law  conferring  such  right  must 
be  strictly  construed  because  of  statu- 
tory origin  and  right.  Shed  v.  Railroad, 
67  Mo.  687;  Gammon  v.  Lafayette  Go., 

76  Mo.  675;  Ford  v.  Railroad,  29  Mo. 

App.  616." 


Therefore,  upon  the  authority  of  this  general  propo- 
sition of  law,  it  is  Incumbent  that  we  trace  the  history 
of  Sections  12941  and  12942,  supra.  In  doing  this,  we 
find  that  Section  12941  was  enacted  in  its  present  form 
in  the  laws  of  Missouri,  1913,  Page  108  and  that  Section 
12942,  has  been  on  our  statute  books  in  the  present  form 
since  the  Laws  of  Missouri,  1881,  Page  37,  Therefore, 
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when  the  legislature  saw  fit  to  enact  Section  12941,  and 
provided  in  said  Section,  as  we  have  heretofore  pointed 
out,  "that  it  shall  be  the  duty  of  the  prosecuting 
attorney  to  charge  upon  behalf  of  the  county  every  fee 
that  accrues  to  his  office  and  to  receive  the  same  and 
at  the  end  of  each  month  to  pay  over  to  the  county 
treasury  all  moneys  collected  by  him  as  fees,1'  we  think 
that  this  Section  is  broad  enough  to  cover  the  $25 *00 
charge  that  might  be  allowed  as  a fee  under  Section 
12942,j  supra*  and  further,  as  we  have  shown.  Section 
12941*  supra * was  passed  many  years  after  Section 
12942* 

In  the  case  of  State  v*  Cummins,  292  S*  W*  1061, 

1.  c*  1062,  the  Court  had  this  to  say! 


"We  think  there  is  no  question  but 
that  the  statute  provides  for  two 
offenses-- one  for  failure  of  the 
prosecuting  attorney  to  make  out  an 
Itemized  and  accurate  list  of"  all  fees 
in  his  office  which  have  been  collec- 
ted by  him  and.  to  turn  such  list  over 
to  the  county  court  of  Clay  county; 
and  the  other  the  failure  to  make 
out  a similar  list  o t all  fees  due  his 
office  which  had  not  been  paid*  Each 
offense  is  complete  within  itself*  and 
it  will  be  noted  that  section  73?  pro- 
vides for  a fine  ‘for  each  offense*’ 

Jr  M H 


It  will  be  noted  that  the  Court  in  this  opinion  particularly 
refers  to  all  fees  and  the  prosecutor’s  failure  to  make 
out  a similar  list  of  all  fees  due  his  office* 

We  call  your  attention  to  the  case  of  State  ex  rel 
Brown,  146  Mo.1  401,  406,  where  the  court  said! 


HIt  Is  well  settled  that  no  officer  is 
entitled  to  fees  of  any  kind  unless  pro* 
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vided  for  by  Statute,  and  being 
solely  of  statutory  right,  the  stat- 
ute allowing  the  same  must  b^  strictly 
construed.  " 


However,  we  are  of  the  opinion  that  a prosecuting  attor- 
ney is  entitled  to  the  necessary  travelling  expenses 
that  may  be  incurred  by  him  in  the  performance  of  his 
duties  under  Section  12942,  supra. 


CONCLUSION 


In  conclusion,  we  are  of  the  opinion  that  any  compen- 
sation allowed  a prosecuting  attorney  unaer  Section  12,942, 
supra,  must  be  accounted  for  by  him  in' his  report,  and 
turned  over  to  the  county  treasury  as  a collected  fee. 
However,  we  are  of  the  opinion  that  a prosecuting  at- 
torney is  entitled  to  the  necessary  travelling  expenses 
that  may  be  incurred  by  him  in  the  performance  of  his 
duties  under  Section  12942,  supra. 


\ 

Respectfully  submitted. 


APPROVED* 


VANE  C*  THURLO 
(Acting)  Attorney  General 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 
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COUNTY  COURTS:  County  courts  have  power  to  employ  watchmen 
to  preserve  county  propertyo 


December  12,  1941 


Hon.  D.  D.  Thomas,  Jr. 

Prosecuting  Attorney 
Carrollton,  Missouri 

Dear  Mr.  Thomas: 

This  will  acknowledge  receipt  of  your  letter  of 
December  11,  in  which  you  ask  for  an  opinion  as  follows: 

"In  view  of  the  present  National  crisis, 
does  the  County  Court  have  authority  to 
employ  and  pay  guards  for  County  property. 

Including  buildings,  bridges,  etc*?" 

Article  4,  Chapter  100,  R.  S.  Mo.  1939,  is  devoted 
to  county  buildings  and  county  seats*  In  this  article  and 
chapter  is  Section  13730,  which  section  Is  as  follows: 

"The  county  court  of  each  county,  shall 
have  power,  from  time  to  time,  to  alter, 
repair  or  build  any  county  buildings, 
which  have  been  or  may  hereafter  be 
erected,  as  circumstances  may  require, 
and  the  funds  of  the  county  may  admit; 
and  they  shall,  moreover,  take  such 
measures  as  shall  be  necessary  to  pre- 
serve aTl  buildings  and  property  or 
their  county  from  waste  or  damageTTr 
( Under s cor ing  ours)  r 

In  the  early  case  of  'Calker  v*  Linn  County,  72  Mo. 
650,  a case  involving  the  power  of  the  county  court  to  pro 
cure  insurance  upon  public  buildings,  the  3upreme  Court,  at 
1*  c.  653,  used  the  following  language: 

"That  a county  court  is  Invested  with 
such  powers  only  as  are  expressly  con- 
ferred upon  it  by  statute,  and  such  as 
may  be  fairly  or  necessarily  implied  from 
those  expressly  granted,  we  thihk  cannot 
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be  questioned.  It,  therefore,  follows 
that  the  question  of  the  power  of  the 
county  court  to  bind  the  county  in  a 
contract  such  as  la  here  sued  upon,  must 
be  solved  by  the  statute.  That  statutory 
provisions  bearing  upon  the  subject,  are 
as  follows:  * County  courts  shall,  more- 
over, have  the  control  and  management  of 
the  property,  real  and  personal,  belong- 
ing to  the  county, * Wag,  Stat.,  441, 

Sec.  9,  ‘The  county  court  of  each  county 
shall  have  power,  from  time  to  time,  to 
alter,  repair  or  build  any  county  build- 
ings, which  have,  been  or  may  hereafter  be 
erected,  as  circumstances  may  require,  and 
the  funds  of  the  county  may  admit}  and 
they  shall,  moreover,  take  such  measures 
as  shall  be  necessary  to  preserve  all 
buildings  and  property  of  their  county 
from  waste  or  damage *♦  Wag*  Stat*,  404, 

Sec,  17*  ‘County  courts  may  appoint  an 
agent  to  make  any  contract  on  behalf  of 
such  county  for  erecting  any  county  build- 
ings} or  for  any  other  purpose  authorised 
by  law}  and  the  contract  of  such  agent  duly 
executed  on  behalf  of  such  county,  shall 
bind  such  county* • Wag*  Stat*,  400,  Sec,  3* 

"The  duty  devolved  upon  county  courts  in 
the  foregoing  sections  of  taking  such  mea- 
sures as  shail  be  necessary  to  preserve  all 
buildings  and  property  belonging  to  a 
county  carries  with  it  the  power  to  bind 
the  county  in  a contract  which,  in  the 
exercise  of  the  judgment  of  the  court,  may 
seem  to  be  necessary  to  consummate  the 
object  for  which  the  duty  was  imposed,  and 
which,  in  point  of  fact,  tends  directly  to 
consummate  the  object*  The  contract  in 
question  is,  we  think,  of  this  character, 
and,  therefore,  binding  on  the  county,  pro- 
vided it  is  shown  by  the  evidence  that  it 
was  either  made,  or  ratified  and  approved  by 
the  court," 
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This  case  Is  cited  with  approval  and  qpoted  In  the  ease  of 
Aslin  v»  Stoddard  County,  341  Mo.  138,  1.  e*  146,  In  a 
case  involving  the  hiring  of  a courthouse  janitor* 

Under  the  above  authority,  it  would  seem  the  county 
court  would  have  authority  to  employ  watchmen  for  county 
property  If  the  court  deems  It  necessary  for  the  preserva- 
tion of  county  buildings* 

Attention  is  called  to  Artiole  2,  Chapter  73,  R.  S* 
Mo*  1939,  to  the  County  Budget  Law,  which  requires  the 
budgeting  of  estimated  expenditures  to  be  made  by  the  county, 
and  prohibits  the  expenditure  of  funds  not  in  accordance 
with  the  budget.  If  the  budget  of  the  county,  as  approved, 
did  not  have  funds  which  were  available  for  the  purpose  of 
paying  watchmen,  while  the  court  might  have  authority  to 
employ  them,  there  would  be  no  authority  for  paying  them* 

CQKCLU3I0N 

It  is  the  conclusion  that  the  county  court  has 
authority  to  employ  and  pay  watchmen  for  the  purpose  of  pro- 
tecting and  preserving  county  buildings  and  property,  if 
the  funds  to  pay  such  watchmen  are  available  within  the 
county  budget* 


Respectfully  submitted, 


77*  0*  JACKSON 

Assistant  Attorney  General 


APPROVED j 


Vans  c.  thurlq  ' * 

( Ac ti ng ) At  tomey  General 
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COUNTY  TREASURER:  Surplus  monies  can  only  be  paid,  through 

suitable  order  from  county  court. 
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Honorable  Willard  S,  Tucker 
Assistant  Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion, 
dated  December  26,  1940,  which  reads  as  f ollows : 

"Mr,  Kirk  Baxter,  Treasurer  of  Greene 
Comity,  Missouri,  requested  the  follow- 
ing opinion: 

•Prom  time  to  time  the  proceeds  from 
the  sale  of  certificates  exceeds  the 
amount  of  claim  the  various  funds  hold 
against  the  property  sola.  ’This  surplus 
is  turned  to  the  Comity  Treasurer  and 
becomes  a liability  to  the  county. 

What  disposition  should  be  made  of  this 
surplus? • 

I think  the  'real  problem  with  which  Mr. 

Baxter  is  concerned,  concerns  the  ques- 
tion as  to  whether  he,  as  County  Treasu- 
rer, should  attempt  to  determine  who 
the  owner  or  agent  is  and  then  distri- 
bute the  surplus,  or  as  to  whether  the 
question  of  determining  the  ov/ner  or 
agent  should  be  decided  by  the  County 
Court  and  the  surplus  distributed  by 
the  treasurer  only  on  order  of  the 
County  Court,.  Section  #9959,  R.  S.  of 
Mo.,  1929,  as  Amended  Laws  of  1933, 

Page  425,  leaves  this  question  subject 
to  interpretation. 
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As  the  County  Treasurer  has  a con- 
siderable amount  of  money  on  hand 
to  distribute  under  this  act,  we  will 
appreciate  your  early  advice.” 


Section  9959,  Lav^s  of  Missouri,  1933,  page  428, 
reads  as  follows: 


"When  real  estate  has  been  sold  for 
taxes  or  other  debt  by  the  sheriff  or 
collector  of  any  county  within  the 
state  of  Missouri,  and  the  same  sells 
for  a greater  amount  than  the  debt  or 
taxes  and  all  costs  .in  the  case,  and 
the  owner  or  owners,  agent  or  agents 
cannot  be  found,  it  shall  be  the  duty 
of  the  sheriff  or  collector  of  the 
county,  when  sach  sale  has  been  or  may 
hereafter  be  made,  to  make  a written 
statement  describing  each  parcel  or 
tract  of  land  sold  by  him  for  a great- 
er amount  than  the  debt  or  taxes  and 
all  costs  in  the  case,  and  for  which 
no  owner  or  owners,  agent  or  agents 
can  be  found,  together  with  the  amount 
of  surplus  money  in  each  case,  which 
statement  shall  be  subscribed  and  sworn 
to  by  the  sheriff  or  collector  making 
the  same  before  some  officer  competent 
to  administer  oaths  v/ithin  this  state, 
and  then  presented  to  the  county  court 
of  the  county  where  such  sale  has  been 
or  may  hereafter  be  made;  and  on  the 
approval  of  the  statement  by  the  court, 
the  sheriff  or  collector  making  the  same 
shall  pay  the  said  surplus  money  Into 
the  county  treasury,  take  the  receipt 
in  duplicate  of  said  treasurer  for  said 
overplus  of  money  ana  retain  one  of  the 
said  duplicate  receipts  himself  and  file 
the  other  with  the  county  court,  and 
thereupon  the  court  shall  charge  said 
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treasurer  with  said  amount.  And  said 
treasurer  shall  place  such  moneys  to 
the  credit  of  the  school  fund  of  the 
county,  to  be  held  in  trust  for  the 
term  of  twenty  years  for  the  owner  or 
owners  or  their  legal  representatives. 
And  at  the  end  of  twenty  years,  if  such 
fund  shall  not  be  called  for,  then  it 
shall  become  a permanent  school  fund  of 
the  county.  County  courts  shall  compel 
owners  or  agents  to  make  satisfactory 
proof  of  their  claims  before  receiving 
their  moneys  Provided,  that  no  county 
shall  pay  Interest  to  the  claimant  of 
any  such  fund." 


In  construing  this  section.  We  are  of  the  opinion 
that  persons  who  are  rightful  claimants  to  funds  which 
have  been  lodged  with  the  county  treasurer,  as  is 
designated  under  the  aforesaid  section,  must  appear 
before  the  county  court  of  the  county,  and  make  positive 
proof  to  the  county  court  In  order  to  substantiate  their 
right  to  said  money.  Whereupon,  it  i»s  the  duty  of  the 
county  court  to  enter  its  judgment  of  record,  setting 
forth  the  court's  findings.  Upon  the  certification  of 
the  judgment  of  the  county  court  to  the  county  treasurer, 
he  should.  In  compliance  with  its  order  and  judgment  of 
record,  pay  the  moneys  to  the  respective  claimants. 

We  cite  Section  9958(b),  Laws  of  Missouri,  1933, 
page  441,  merely  for  the  purpose  of  showing  the  legislative 
Intent  where  tax  moneys  are  to  be  refunded  by  the  county 
treasurer.  It  will  be  noted  by  reading  this  section  that 
the  legislature  has  been  consistent  in  providing  a method 
for  county  treasurers  to  refund  money. 


"No  sale  or  conveyance  of  land  for 
taxes  shall  be  valid  if  at  the  time 
of  being  listed  such  land  shall  not 
ha1/©  been  liable  to  taxation,  or,  If 
liable,  the  taxes  thereon  shall  have 
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been  paid  before  sale,  or  If  the  de- 
scription is  so  imperfect  as  to  fail 
to  describe  the  land  or  lot  with  rea- 
sonable certainty  and  for  the  first 
two  enumerated  causes,  the  money  paid 
by  the  purchaser  at  such  void  sale  shall 
be  refunded,  with  interest,  out  of  the 
county  treasury,  on  order  of  the  county 
court.” 


COHCLUSION 


It  is  our  opinion  that  a county  treasurer  can 
only  pay  surplus  moneys,  derived  from  the  sale  of  lands, 
to  claimants  who  have  made  strict  proof  of  their  right 
to  same  before  the  county  court,  and  the  county  court 
has  found,  through  a judgment  of  record,  that  they  are 
the  rightful  claimants,  and  certified  said  order  and 
judgment  to  said  treasurer. 


Respectfully  submitted. 


B.  RICHARDS  CRhECII 

Assistant  Attorney  General 


APPROVED  I* 


COVL/LL  B . lihvYITT 

(Acting)  Attorney  General 
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LABOR  DEPT:  MATTRESSES: 
STERILIZATION  OF : . 


Used  mattresses  must  be  sterilized 
before  sale,  and  during  renovation. 
Failure  to  do  so,  misdemeanor,  and 
ground  for  refusal  and  revocation 
of  license* 


November  28 , 1941 


Hon.  Orville  S.  Traylor 
Commissioner 

Labor  and  Industrial  Inspection  Dept. 
Jefferson  City,  Missouri 


Dear  Sir: 


\ 

\Y 


This  is  in  reply  to  your  request  for  an  official 
opinion  by  your  recent  letter  which  Is  in  the  following 
terms : 


"We  would  like  to  have  an  opinion  from 
your  office  on  the  following: 

■i 

"If  a person  accepts  a mattress  from 
a private  home  to  be  renovated,  rebuilt 
or  reconditioned,  etc,,  must  the  mattress 
be  sterilized  and/or  disinfected  before 
returning  to  the  owner? 

"The  situation  which  we  are  trying  to  over- 
come Is  that  of  persons  complaining  that 
they  put  back  the  same  mattress  into  a 
•new  ticking  and,  therefore,  believe  the 
law  exempts  them  from  sterilizing  them." 


In  a subsequent  conversation  you  requested  us  to  Include 
the  question:  Must  a mattress  be  sterilized  or  disinfected 
before  being  sold? 


A mattress  is  Included  in  the  term  "bedding",  used  In 
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the  law  on  mattresses.  Art.  10,  Chap.  68,  R.  8.  Mo., 
1939,  Sections  10253  to  10264,  inclusive. 


Section  10253,  supra,  in  part  provides s 


"The  term,  ’bedding, * as  used  in  this 
article  shall  be  construed  to  mean  any 
mattress,  upholstered  spring,  comforter, 
pad,  cushion  or  pillow  designed  and 
made  for  use  in  sleeping  or  reclining 
purposee,  except  where  the  filling  con- 
sists exclusively  of  sterilized  feathers. 

IK'  W ■£*■ 

" * a The  words,  ’previously  used,’ 
as  used  in  this  article  shall  mean  any 
material  which  has  been  previous  ly  used 
in  the  manufacture  of  another  article  or 
used  for  any  other  purpose. M (Underscoring 
ours . ) 


Section  10263,  supra,  in  part  provides: 


* * * The. state  commission  of  labor 

and  industrial  inspection  shall  make 
reasonable  rules  and  regulations  for 
the  enforcement  of  this  article," 


Section  10256,  supra,  provides: 


"No  parson  shall  sell*  offer  for  sale, 
deliver,  consign  for  sale,  or  have  in 
his  possession  with  intent  to  sell,  de- 
liver or  consign  for  sale*  any  artiole 
of  bedding  which  has  been  used  unless 
the  said  article  of  bedding  shall  first 
be  thoroughly  sterilized  and  disinfected 
by  a process  approved  by  the  Missouri 
state  board  of  health," 
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We  have  in  our  file  a copy  of  the  methods  of  sterilization 
approved  by  the  State  Board  of  Health,  and  we  assume  that 
has  been  mad®  available  to  the  mattress  industry. 


Section  10258,  supra,  provides  that  any  failure  to  com 
ply  with  any  provision  of  the  Article,  shall  be  a violation 
thereof,  and  Section  10264,  supra,  provides* 


"Any  person  or  corporation  violating  the 
provisions  of  this  article  shall  be 
guilty  of  a misdemeanor.” 

' Under  the  above  kilted  and  quoted  statutes,  a person 
whd  sells,  or  possesses  with  intent  to  sell  or  deliver  etc. 
an|r  mattress  which  heia  not  been  thoroughly  sterilized  and 
disinfected  by  a process  approved  by  the  Missouri  State 
Board  of  Health,  is  guilty  of  a misdemeanor. 

Regarding  renovation,  rebuilding  or  reconditioning  of 
mattresses,  Section  ]p259,  supra,  in  part  provides: 

l 

"Every  placfe  where  bedding  is  made,  re- 
made, or  renovated,  or  held  for  sale, 
consignment  or  delivery  shall  be  subject 
to  supervision  and  inspection  of  the 
state  commissioner  of  labor  and  industrial 
inspection.  Should  said  commissioner  find 
bedding  being  made,  remade,  renovated,  or 
held  for  sale,  consignment  or  delivery, 
in  other  than  a sanitary  condition,  then 
the  said  state  commissioner  of  labor  and 
industrial  inspection  shall  give  the  per- 
son responsible  for  this  insanitary  con- 
dition a reasonable  length  of  time  within 
the  discretion  of  said  commissioner,  said 
time,  however,  not  to  exceed  sixty  days, 
in  which  to  remedy  the  said  insanitary 
conditions*  If  the  person  responsible 
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therefor  falls  to  remedy  the  said 
sanitary  condition,  the  said  failure 
shall  become  a violation  of  this 
article.  * # * ” 


Said  Section  10259,  supra,  prohibits  renovation  of  a 
mattress  (bedding)  Min  other  than  a sanitary  condition, 11 
The  word  renovate  is  synonymous  with  repair*  Renovate 
is  defined  in  36  Words  & Phrases  (perm,  ed.)  p.  896,  as: 


u 'Repair ♦ means  to  restore  to  a sound 
or  good  state  after  decay.  Injury,  di- 
lapidation, or  partial  destruction, 
and  is  synonymous  with  ’mend' and  'reno- 
vate, * . Mozingo  v.  "ellsburg 

Electric  Light,  Heat  & Power  do.,  151 
S.  E.  717,  718,  101  W.  Va.  79.” 


Renovate  is  defined  in  '.©bster's  New  International 
Dictionary  (2d  ed. ) p.  2110  as: 


"To  renew ,make  over,  or  repair;  to  re- 
store to  freshness,  purity,  a sound  state, 
newness  of  appearance,  etc;  * * -*  " 
(Underscoring  ours.) 


In  view  of  those  definitions,  in  our  opinion  the 
word  renovate  means  the  same  as  the  words  rebuild  and  re- 
condition. 


Definitions  of  the  word  "sanitary"  in  38  Words  & 
Phrases  (perm,  ed, ) p.  242  are: 
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"The  word  1 sanitary,  * * embraces 

•everything  pertaining  to  the  health 
of  the  inhabitants. * City  of  Wichita 
Palls  v.  Robison,  Tex.,  46  S.  T/*  2d 
966. 

"’Sanitary1  is  defined  as  that  which 
pertains  to  public  health  with  particu- 
lar reference  to  cleanliness  and  free- 
dom from  infection  and  deleterious 
influences,  * * a City  of  'Wichita 

Palls  v.  Robison,  Tex.,  46  3.  V,.  2d 
965, " 


The  Commissioner  of  Labor  and  Industrial  Inspection 
has  the  power  to  find  and  determine  whether  a condition  lo 
sanitary  (sec.  10259,  supra),  and  the  authority  and  duty 
to  make  reasonable  rules  and  regulation.  Under  the  fore- 
going definitions,  the  term  "sanitary  condition"  includes 
everything  pertaining  to  the  health  of  the  public,  with 
particular  reference  to  cleanliness  and  freedom  from  in- 
fection and  injurious  influences.  Used  matresses  which 
have  not  been  sterilized  and  disinfected  may  readily 
affect  the  health  of  the  public J they  may  readily  cause 
the  spread  of  infectious  diseases  and  such  deleterious 
Influences,  According  to  the  above  definition  the  word 
renovate  connotes  a purifying  or  cleansing,  as  well  as 
repairing,  operation,  performed  upon  a previously  used 
object.  In  our  opinion,  the  Commissioner  has  a legal 
right  to  determine  that  used  mattresses  which  have  not 
been  sterilized  and  disinfected  are  not  In  a sanitary 
condition,  and  to  make  a rule  and  regulation  to  that  effect. 
To  renovate  used  mattresses  without  sterilizing  and  disin- 
fecting them  would  In  our  opinion,  be  renovating  them  in 
other  than  a sanitary  condition,  and  would  be  a violation 
of  the  law  above  quoted. 


Section  10264,  supra,  providing  that  any  violation 
of  Article  10  is  a misdemeanor,  applies  alike  to  renovation 
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as  well  as  to  sale  of  mattresses. 


A criminal  prosecution  is  not  the  only  method  of 
enforcement  available.  In  addition,  the  Commissioner 
of  Labor  and  Industrial  Inspection  may, fo^  a violation 
of  this  law,  refuse  to  renew  or  issue,  or [ may  revoke 
the  license  required  by  law  of  a person  making  or  reno- 
vating mattresses.  Section  10259,  above  quoted,  in  part 
provides  that  certain  acts,  "shall  become  a violation  of 
this  article,  ana  the  said  state  commissioner  of  labor 
and  industrial  inspection  shall  revoke  and  void  the  permit 
specified  in  section  10260.  * * * " Section  10260 

provides  t 

"When  the  state  commissioner  of;  labor 
and  Industrial  inspection  has  Inspected 
any  factory  in  the  state  of  Missouri  where 
bedding  la  being  made  or  is  to  be  made, 
remade  or  renovated,  and  has  found  that 
the  factoijy  conforms  to  the  sanitary  con- 
ditions pile, scribed  by  the  state^  commis- 
sioner of  (labor  and  Industrial  Inspection, 
then  it  snail  be  the  duty  of  said  com- 
missioner (to  Issue  to  the  person  operating 
such  factqry  a permit  showing  that  it  has 
has  been  inspected  and  declared;,  a proper 
place  in  which  to  make,  remake  or  ren- 
ovate bedding}  and  assign  it  a registry 
number  by  which  said  factory  shrill  there- 
after be  known  and  designated  in  apply- 
ing and  enforcing  the  labeling  and  In- 
spection provisions  of  this  article. 

Said  permit  shall  be  posted  by  the  person 
to  whom  it  is  so  issued  in  a conspicuous 
place  in  said  factory  or  office  thereof," 


The  license  there  specified  is  the  same  license  that 
Is  required  by  Section  10261,  which  provides: 


Hon.  Orville  3.  Traylor 


-7- 


November  28,  1941 


•’No  person  shall  make,  remake  or  renovate 
bedding,  except  a person,  making,  re- 
making or  Renovating  bedding  for  his 
own  use,  until  he  has  secured  a permit 
from  the  state  commissioner  of  labor  and 
industrial  inspection  and  has  paid  to  the 
state  commissioner  of  labor  and  industrial 
inspection  an  Inspection  and  permit  fee 
of  twenty  dollars,  which  such  payment  or 
charge  shall  constitute  a factory  in- 
spection charge  for  the  purpose  of  en- 
forcing this  article*  The  permit  so 
issued  by  the  state  commissioner  of  labor 
and  industrial  inspection  shall  remain 
in  force  and  effect  until  the  end  of  the 
calendar  year  in  which  it  was  issued  or 
until  voided  by  the  st|ate  commissioner 
of  labor  and  industrial  inspection  for 
failure  to  maintain  the  required  sani- 
tary conditions  in  and  around  a factory 
in  which  bedding  is  made,  remade  or 
renovated  or  for  failure  to  sterilize  and 
dlslnfeot  properly  all  previously  used 
materials  used  in  making,  remaking  or 
renovating  bedding,” 


Sections  10260  and  10261  first  appeared  together  in 
their  present  form  in  Laws  of  Missouri,  1929,  pages  245, 
246,  Sections  6863  and  6864*  There  was  no  requirement  of 
a license  In  the  original  law,  Laws  of  Missouri,  1919, 
p*  496}  (R.  S,  Mo*  1919,  Sections  6863,  6864b 


Both  Sections  10260  and  10261  refer  to  the  license 
as  a factory  permit  or  license,  and  the  place  licensed 
as  a place  in  which  to  make,  remake  or  renovate  bedding 
(mattresses)*  In  recent  conferences  you  informed  us  that 
the  establishments  involved  engage  in  both  making  and 
renovating  mattresses,  and  are  licensed  as  factories  en-* 
gaged  in  that  business. 
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section 10260  provides  it  is  the  duty  of  the  commissioner 
to  issue  the  license  only  after  he  has  found  that  the  estab- 
lishment conforms  to  the  sanitary  conditions  prescribed  by 
him.  As  above  stated,  the  commissioner  may  require  that 
* used  mattresses  be  sterilized  and  disinfected  as  a part  of 
the  process  of  renovation,  and  may,  accordingly,  refuse  to 
issue  or  renew  a license  unless  that  is  done.  Section 
10261  provides  that  no  person  shall  make  or  renovate  mat- 
tresses without  a permit  or  license  from  the  commissioner j 
it  further  provides  that  the  license  when  granted  "shall 
remain  in  force  and  effect  until  the  end  of  the  calendar 
year  in  which  it  was  issued  or  until  voided  by  the  state 
commissioner  of  labor  and  industrial  inspection  for  failure 
...  to  sterilize  and  disinfect  properly  all  previously 
used  materials  used  in  making,  remaking  or  renovating 
bedding."  Those  provisions  of  Section  10261,  and  the  above 
quoted  provisions  of  Section  10259,  show  the  legislature 
intended  sterilisation  and  disinfection  to  be  necessary 
elements  of  a proper  sanitary  condition  for  renovation  of 
mattresses.  These  statutes  plainly  mean  that  all  previously 
used  materials  used  to  make  or  renovate  bedding  and  mat- 
tresses shall  be  sterilized  and  disinfected,  and  mean  that 
for  a failure  to  sterilize  and  disinfect,  the  commissioner 
may  revoke  the  license  of  the  offender.  For  such  offense, 
the  commissioner  may  refuse  to  issue,  or  may  revoke  the 
license  of  such  offender. 


CONCLUSION 


It  Is  our  opinion  that  it  is  unlawful  and  is  a misde- 
meanor for  any  person  to  sell,  offer  for  sale,  deliver, 
consign  for  sale,  or  possess  with  intent  to  sell,  deliver 
or  consign,  or  for  any  person  to  remake,  renovate,  rebuild 
or  recondition,  any  used  mattress,  without  sterilizing  and 
disinfecting  the  same.  For  such  offense,  the  commissioner 
may  refuse  to  issue,  or  may  revoke  the  license  of  such 
offender. 

APPROVED:  Respectfully  submitted 


VANE  G.  THURLO  ERNEST  HUBBELL 

(Acting)  Attorney  General  Assistant  Attorney  General 
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LABOR,  DEPARTMENT  OP:  Female  contestants  in  a "walkathon" 

' ' come  within  the  provisions  of  Section. 

10171,  R.  S.  Mo.  1939,  and  cannot  par- 
ticipate more  than  nine  hours  a day  or 
fifty-four  hours  a week. 
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Mr,  Orville  S,  Traylor 
Commissi  onor. 

Labor  and  Industrial  Inspection  Department 
Jefferson,  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"Please  advise  this  Department  is 
female  contestants  of  an  establish- 
ment known  as  a " walkathon  ",  come 
within  the  prohibition  of  Lection 
10171,  R.  0,  Mo.,  1939. 

"As  I understand  it,  a "walkathon"  ' 

Is  a place  of  amusement  where  spec- 
tators are  charged  an  admission  fee 
to  watch  the  contestants  walk  around 
a platform  or  track  twenty-four  hours 
a day  with  the  exception  of  a fifteen 
minute  rest  period  each  hour,  ■‘•he 
contest  usually  lasts  five  or  six 
weeks  and  a prize  is  given  for  the 
last  contestant  able  to  walk  the  track, 
a contest  of  the  most  gruelling  sort.  * 

Also  advise  if  the  above  female  con- 
testants are  prohibited  if  they  re- 
ceived compensation  other  than  the 
prize  given  at  the  end  of  the  contest." 

Section  10171,  R.  S.  Mo.  1939,  provides  as  follows: 

"Bo  female  s.uail  be  employ ed,  permitted, 
or  suffered  to  work,  manual  or  physical, 
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In  any  manufacturing,  mechanical, 
or  mercantile  establishment,  or' 
factory,  workshop,  laundry,  bakery, 
restaurant,  or  any  placo  of ‘amuse- 
ment, or  to  do  any  stenographic  or 
clerical  work  of  any  character  in 
any  of  the  divers  kinds  of  establish- 
ments and  places  of  industry,  herein- 
above described,  or  by  any  person, 
firm  or  corporation  engaged  in  any 
express  or  transportation  or  public 
utility  business,  or  by  any  common 
carrier,  or  by  any  public  institution, 
incorporated  or  unincorporated,  in 
this  state,  more  than  nine  hours  during 
any  one  day,  or  more  than  fifty-four 
hours  during  any  one  week: 

This  statute  has  never  been  passed  upon  by  the 
appellate  courts  of  this  State,  it  might  be  well  to  note, 
however,  that  our  Supreme  Court  in  State  v.  Cantwell,  179 
Mo.  245,78  S.  ¥j.  569,  sustained  a statute  prohibiting  persons 
from  working  beneath  the  earth  while  searching  for  minerals 
or  coal  longer  than  eight  hours  a day.  The  court  held  that 
the  police  power  of  the  State  extended  to  the  hours  of  labor 
in  dangerous  occupations.  However,  in  State  v.  Miksicek,  225 
Mo.  561,  125  S.  D.  507, s a statute  regulating  the  hours  that 
employees  in  a bakery  could  be  worked,  was  held  unconstitu- 
tional because  the  court  could  see  no  direct  relation  to  the 
public  health,  welfare  or  morals.  1his  case  w as  decided  upon 
authority  of  Lochner  v.  New  York,  198  U.  S.  45,  49  L.  Ed.  937, 
25  S.  Gt.  '539,  which  involved  an  identical  statute  and  which 
statute  the  Supreme  Court  of  the  United  States  by  a five  to 
four  decision  held  to  be  unconstitutional. 

An  examination  of  the  cases  which  deal  with  statutes 
limiting  the  hours  of  labor  In  private  employment  of  women 
have  almost  universally  been  upheld  as  a valid  exercise  of  the 
police  power  of  the  state.  The  principal  case  is  that  of 
Muller  v.  Oregon,  208  U.  S.  412,  52  L,  Ed.  551,  28  S.  Ct.  324. 
The  court  in  that  case  in  deciding  the  purpose  of  this  type 
of  statute  said: 

H,TIiat  woman’s  physical  structure 
and  the  performance  of  maternal 
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functions  place  her  at  a disad- 
vantage in  the  struggle  for  sub- 
sistence is  obvious,  'i'hia  Lis  espec- 
ially true  when  the  burdens  of 
motherhood  are  upon  her.  liven  when 
the}  are  not,  by  abundant  testimony 
of  the  medical  fraternity,  contin- 
uance for  a long  time  on  h r feet  at 
work,  repeating  this 'from  day  to  day, 
tends  to  injurious  ef facts  upon  the 
body,  and,  as  healthy  mothers  are 
essential  'to  vigorous  offspring,  the 
physical  well-being  of  woman  becomes 
an  object  of  public  interest  and  care 
in  order  to  preserve  the  strength  and 
vigor  of  the  race.  * . • * ■*  «■  # 

The  limitations  which  this  statute 
places  upon  her  contractual  powers, 
upon  her  right  to  agree  with  her 
eraployer  as  to  the  time  she  shall 
labor,  are  not  imposed  solely  for  her 
benefit,  but  also  largely  for  the 
benefit  of  all.  Many  words  cannot 
make  this  plainer.  1’he  two  sexes 
differ  in  structure  of  body,  in  the 
functions  to  be  performed  by  each, 
in  the  amount  of  physical  strength, 
in  the  capacity  for  long- continue d 
labor,  particularly  when  done  stand- 
ing, the  influence  of  vigorous  health 
upon  the  future  well-being  of  the 
race, -the  self-reliance  which  enables 
one  to  assert  full  rights,  and  in  the 
capacity  to  maintain  the  struggle  for 
subsistence,  x «•" 

It  is  a rule  of  statutory  construction  that  statutes 
limiting  hours  of  service  are  liberally  construed  to  effect 
their  purpose.-  31  Am.  Jr.,  p.  1057.  In  determining  what 
employers  are  within  the  meaning  of  statutes  regulating  hours 
of  labor  It  has  been  said  that  the  statutes  should  be  "read 
In  the  light  of  the  general  purpose  of  the  Legislature  in 
enacting"  them.  Commonwealth  v.  Riley,  210  Mass.  386,  97 
N.  E,  367,  Of  course,  the  legislative  Intent  must  be  deter- 
mined, and,  when  determined.  Is  controlling.  State  v.  Pacific 
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American  Fisheries,  73  Wash.  37,  131  ^ac.  452. 

As  was  pointed  out  in  Sehapp .v.  Bloomer,  181  N.  Y. 
125,  73  N.  E.  568,  that  in  construing  statutes  regulating 
hours  of  labor  the  court  should  endeavor  to  ascertain  their 
fair  and  reasonable  meaning  so  as  to  avoid  any  construction 
which  would  either  extend  or  limit  their  provisions  beyond 
that  which  was  evidently  intended. 

The  evident  purpose  of  section  10171,  supra,  is  to 
protect  women  from  "the  physiological  phenomenon,  fatigue" 
and  to  provide  "rest  to  repair  the  waste  of  the  toxin." 
Frankfurter’s,  hours  of  Labor  and  Realism,  29  Harvard  Lav; 
Review  353.  ouch  laws  are  justifiable  in  so  far  as  they 
relate  to  woman  because  of  her  physical  organization,  her 
maternal  functions,  the  rearing  and  education  of  children 
and  the  maintenance  of  the  home.  31  Am.  Jr.  1062. 

The  question  so  arises  - Are  women  who  participate 
in  a "walkathon,"  being  allowed  to  "work  in  a place  of  amuse 
ment,"  within  the  meaning  of  faction  1P171,  supra? 

A "walkathon"  has  been  defined  in  Sportatorium  Inc 
v.  State,  104  S.  W.  (2d)  912,  ass 

"A  further  variation  of  the  Marathon 
Dance  in  which  contestants  walk  instead 
of  dance." 

In  leaver  v.  Stone,  II  Fed.  Supp.  559,  the  court 
gives  the  following  definition  (1.  c.  560): 

"Although  the  term  has  not  yet  found 
its  way  into  the  dictionaries,  a 
'marathon  dance'  is  generally  under- 
stood to  be  a commercialized  evolu- 
tion of  the  marathon  race . It  is  an 
indoor  endurance  contest  in  vhich 
the  contestants,  instead  of  running, 
profess  to  dance  in  couples  in  an 
arena  ovex-  long  periods  of  time,  with 
short  but  insufficient  intermissions 
for  rest  and  hygiene,  the  usual  periods 
being  45  minutes  of  dancing  and  15 
minutes  of  rest  in  each  hour  during 
the  continuance  of  the  contest,  thus 
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competing  against  each  other  until 
one  by  one  they  are  eliminated  by 
exhaustion  until  only  one  couple 
remains . 

"A  ’ walkathon * is  also  well  under- 
stood to  be  a further  variation  of 
the  marathon  dance  in  which  the  con- 
testants walk  instead  of  dance,  in 
short,  it  is  just  such  an  endurance 
contest  as  the  plaintiff  describes 
in  his  bill  and  alleges  that  he  pro- 
poses to  conduct. 


‘i'hat  such  an  exhibition  has  a deleterious  and 
harmful  effect  upon  the  health  of  the  contestants,  especially 
the  women,  we  believe  is  apparent  upon  its  face.  For  a woman 
to  walk  i orty-i  i ve  iiilnut os  out  of  ©very  h.our*#  twenty-foui* 
hours  a day,  for  a number  of  days,  would  have  the  effect  of 
seriously  impairing  or  in jurying  the  health  of  said  woman. 

In  People  v.  Bernquist,  3 N/y.  S.  (2d)  594,  the 

COU^,  ?°iaa°?ted  upon  th9  aPPeQrance  of  the  women  contestants 
as  follows  (1.  c.  596): 


"The  girl  contestants  appeared  in 
court  worn  .and  tired.  They  were 
pale,  nervous,  showed  effects  of 
eyestrain  and  had  circles  under 
their  eyes;  they  were  continually 
rubbing  their  eyes  and  biting  their 
finger  nails  and,  at  the  conclusion, 
many  broke  down  and  sobbed,  Luring 
the  hearing  one  of  the  girls  suddenly 
had  a nose  bleed  and  all  appeared  In 
a high  state  of  nervous  tension. 

The  boys  appeared  normal  and  endured  the 
hardships  of  this  long-distance  dance 
contest  much  better  than  the  girls," 


Therefore,  it  is  apparent  that  the  Legislature  in 

thInrith«t9?tiSn  ^iZ1'  supra’  intended  to  prohibit  the  very 

ln1?nnhhat  about  the  Participation  of  women 

In  such  an  exhibition  as  a "walkathon."  However,  if  such 
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a contest  does  not  come  within  the  purview  of  the  statutes, 
then  there  is  nothing  that  the  state  can  do  in  stopping 
such  a spectacle  hut  the  matter  must  be  left  to  the  good 
sense  and  decency  of  the  public  as  a whole, 

Ve  do  not  think  it  can  be  questioned  that  a con- 
test such  as  a ,,walkathonn  is  a place  of  amusement.  Accord- 
ing to  the  facts  submitted,  it  is  held  indoors,  to  which 
structure  an  admission  fQQ  is  charged  to  all  those  who  desire 
to  watch  the  contestants.  The  contestants  are  upon  a plat- 
form upon  which  they  walk  and  around  said  platform  are  seats 
for  those  who  desire  to  watch  them.  A place  of  amusement 
has  been  defined  as  "a  place  to  which  people  resort  for  the 
purpose  primarily  of  being  entertained  and  amused,"  Brown 
v,  Meyer  Sanitary  Milk  Co.,  96  Pac.  (2d)  651,  150  Kans.  931, 

In  the  case  of  In  lie  Shibe,  177  Atl,  234,  the 
Superior  Court  of  Pennsylvania  held  that  a baseball  park 
was  "a  place  of  amusement,"  The  court  pointed  out  that 
although  an  exhibition  was  conducted  in  which  one  team  con- 
tested against  another,  that  it  was  viewed  from  the  pavilion 
by  spectators,  and  that  it  differed  not  at  all  from  a circus 
or  a theatrical  performance.  The  same  reasoning  is  applicable 
in  the  Instant  case  because  although  the  "walkathon"  might 
be  a contest  in  so  far  as  those  who  participate  are  concerned, 
still  the  primary  purpose  in  conducting  such  a contest  is  to 
attract  spectators  who ‘will  pay  their  money  to  view  the  pro- 
ceedings and  thereby  be  "entertained"  and  "amused." 

The  question  next  arises  whether  these  contestants 
may  be  said  "to  work"  within  the  meaning  of  the  statute. 

The  cases  which  are  most  analogous  to  the  propo- 
sition at  hand  are  thos  e which  involve  statutes  which  forbid 
the  employment  of  minors  "to  work"  in  theaters.  In  State  v. 
Rose,  51  Bo,  496,  125  La.  462,  the  Supreme  Court  of  Louisiana 
said  (1.  c.  497) t 

"The  word  ’work’  has  a much  more  com- 
prehensive meaning  than  the  term 
’labor,  and  has  been  thus  def inedj 

"’To  exert  one’s  self  for  a purpose, 
to  put  forth  effort  for  the  attainment 


-7- 


j,!i*  f Orvilla  8.  Traylor 


ac.  8,  1941 


of  an  object j to  ba  engaged  in  the 
porf ormance  of  a task,  duty  or  the 
like.*  Sea  Webster's  Int,  ^jlct, 
verbo'f 

"The  term  as  thus  defined  covers  all 
forms  of  physical  or  mental  exertions, 
or  both  combined,  for  the  attainment  of 
some  object  other  than  recreation  or 
amusement * " 

In  the  well  considered  case  of  Commonwealth 
Griffith,  90  H,  E,  394,  204  Mass,  10,  the  court  said: 

"The  v^ord  ‘work’11  is  of  broad  significa- 
tion, One  of  its  primary  meanings,  as 
it  is  defined  in  'abater's  International 
Dictionary,  is  'effort  directed,  to  an 
end,'  and  the  author  quotes,  from  Shakes- 
peare, Portia's  call: 

"'Come  on,  Herissaj'l  have  v/ork 

in  hand 

"Th  t you  yet  know  not  of,' 

"The  object  of  the  statute  forbids  re- 
striction of  the  word  to  a narrow  mean- 
ing . 

"Another  question  is  whether  the  jury 
could  find  that  the  defendant  employed 
these  children.  Here  again.  If  we  go 
to  the  lexicographer,  we  have  as  a 
meaning  of  'employ,'  'To  use  as  a ser- 
vant, agent,  or  representative,'  These 
children  were  engaged  In  a regular  ser- 
vice for  the  defendant  in  Boston,  for 
two  weeks.  He  depended  upon  them  to  do 
what  was  a necessary  part  of  that  which 
he  was  presenting  every  evening  for  the 
entertainment  of  theater  goers.  Without 
them  his  business  could  not  go  on*  at 
least,  it  could  not  go  on  in  the  way  that 
ho  desired  to  have  It  go.  The  facts 
find  that  he  'procured  tho  boy  to  appear 
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in  the  play  as  aforesaid.'  He 
allowed  a compensation  for  the 
service  of  the  girl.  He  g$.ve  to 
the  hoy  an  opportunity  for  valuable 
training,  and  for  constant  jompanion- 
ship  with  his  father,  who  was  an  actor 
, in  the  company.  The  service  was 
rendered  regularly,  under  an  engage- 
ment relied  on  by  both  parties,  for 
such  benefits  as  might  result  from  it. 

The  payment  of  compensation,  as  such, 
is  not  a necessary  element  of  employ- 
ment.. If  one  is  procured  to  work 
regularly  under  an  engagement,  render- 
ing valuable  service  for  a specified 
time,  it  may  be  found  that  he  Is  employ- 
ed, although  he  receives  nothing  as  an 
agreed  compensation.  He  is  used  and 
relied  upon  to  accomplish  the  purpose 
of  his  employer.” 

The  above  case  recognizes  the  mile  that  since 
these  statutes  are  health  statutes  and  are  designed  pri- 
marily to  protect  those  v.'ithin  their  scope  from  such  work 
as  would  be  harmful,  that  whether  compensation  is  received 
or  not  is  of  no  importance.  Therefore,  even  if  these  con- 
testants receive  no  compensation,  still  it  would  seem  that 
they  come  within  the  purview  of  the  section. 

If  the  female  contestants  receive  compensation 
we  believe  It  is  obvious  that  they  are  Employed  to  work.” 


Conclusion 


It  Is,  therefore,  the  opinion  of  this  Department 
that  a female  contestant  in  a "walicathon”  is  "employed  to 
work  ...  in  a place  of  amusement"  within  the  meaning  of 
Section  10171,  R.  S.  Mo.  1939,  and  cannot  be  employed  for 
more  than  nine  hours  a day  or  more  than  fifty-four  hours 
a week. 


Respectfully  submitted. 


ARTHUR  fi'KESFE 

APPROVED:  Assistant  Attorney-General 


VANE  C,  T.HUELO 

(Acting)  At borney-General 


NEPOTISM  - Section  13,  of  Article  XIV,  of  the  Constitution 
of  Missouri,  does  not  prohibit  the  appointing 
by  a public  officer  of  a husband  of  a wife  whose 
great  grandfather  was  the  brother  of  the  grand- 
father  of  the  office  holder > 


July  3,  1941 


Hon*  Stanley  Wallaeh 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  aate  of  June  30,  1941,  which  reads  as  follows? 


”1  am  writing  to  request  an  opinion 
from  your  office  as  to  whether  or  not 
the  following  appointment,  if  *nade, 
would  be  a violation  of  Section  13, 
Article  14,  of  the  Constitution  of 
Missouri* 

"An  office  holder,  duly  elected  In  our 
County,  is  des'irous  of  appointing  as 
one  of  his  deputies  a married  man.  The 
great  grandfather  of  the  wife  of  this 
particular  prospective  appoii tee,  ac- 
cording to  closest  calculation  that 
can  be  made , was  the  brother  of  the 
grandfather  of  the  duly  elected  office 
holder  who  desires  to  make  the  appoint- 
ment * 

"The  appointment  is  in  no  way  connected 
with  this  remote  relationship  and  as  a 
matter  of  fact  the  relationship  to  the 
prospective  appointee's  wife  was  not 
even  known  until  after  the  election. 
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“Although  it  seems  that  the  possibility 
of  any  violation  of  the  nepotism Jstatute 
is  very  remote,  before  making  the  ap- 
pointment, however,  the  office  holder 
wants  to  be  sure  that  such  an  appointment 
will  not  be  a violation  of  the  law  by- 
being  within  the  4th  degree  of  consan- 
guinity.” '• 


In  reply,  we  wish  to  state  that  our  office,  on  October 
17,  1933,  rendered  an  opinion  to  Mr.  J.  b,  McOuffin,  Prose- 
cuting Attorney,  at  Mt.  Vernon,  Missouri,  which  we  are  en- 
closing herewith*  This  opinion  rules  Ithat  the  calculation 
of  kinship,  either  by  affinity  or  consanguinity,  is  de- 
termined in  Missouri  through  1|he  civif  rule  method.  This 
method  is  explained  in  the  opinion. 

Therefore,  in  applying  tlie  civil  rule  method  it  is 
our  opinion  that  the  appointee  is  more  than  four  times 
removed  from  the  office  holder,  and  his  appointment  would 
not  violate  Section  13,  Article  XIV  of  the  Constitution 
of  Missouri* 

In  this  connection  we  call  attention  to  the  case  of 
State  ex  inf*  Norman,  Prosecuting  Attorney  v.  Ellis, 

Circuit  Court  Clerk,  28  S*.  W,  (2d) 363.  This  case  seems  to 
be  authority  that  a relationship  by  affinity  does  not 
extend  to  the  relatives  of  the  other  spouse  by  affinity 
only.  In  other  v/ords,  relationship  by  affinity  is  con- 
fined to  the  blood  relatives  of  the  other  spouse. 


CONCLUSION* 


In  conclusion  we  are  of  the  opinion  that  Section  13, 
of  Article  XIV  of  the  Constitution  of  Missouri,  does  not 
prohibit  the  appointing  by  a public  officer  of  a husband 
of  a wife  whose  great  grandfather  was  the  brother  of  the 
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grandfather  of  the  office  holder. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 
Assistant  Attorney  General 


APPROVED: 


VAHE  C,  THURLO 
(Acting)  Attorney  General 
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SHERIFFS'  DEPUTIES?  Not  necessary  for  private  guards  to  be 
PRIVATE  GUARDS:  commissioned  as  deputy  sheriffs. 


December  31,  1941 


Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St*  -Usuis  County 
Clayton,  Missouri 


Dear  Mr.  Wallach: 


Under  date  of  December  26,  1941,  you  wrote  this 
office  requesting  an  opinion  as  follows: 


"My  office  is  in  receipt  of  a request 
for  a legal  opinion  from  the  McDonnell 
Aircraft  Corporation  at  Lambert-Saint 
Louis  Airport,  Robertson,  Missouri, 
relative  to  a problem  which  confronts 
them*  Inasmuch  as  this  Is  a matter  of 
public  importance  and  there  probably 
are  a number  of  plants  in  the  State  of 
Missouri  similarly  situated,  X feel 
that  it  la  best  to  procure  an  opinion 
from  your  office  concerning  this  sit- 
uation* 

"Will  you  kindly  let  me  have  your  opin- 
ion In  this  matter  so  that  I may  advise 
the  McDonnell  Aircraft  Corporation 
whether  they  may  legally  arm  their  guards 
in  the  manner  indicated  In  their  letter, 
without  the  guards  being  deputized  as 
deputy  sheriffs  or  deputy  constables* 

I spoke  to  Arnold  J*  Willmann,  Sheriff 
of  St,  Louis  County  and  he  informed  me 
that  he  has  appointed  the  full  number  of 
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deputies  provided  for  his  office 
under  the  order  of  the  County 
Court,  but  states  it  is  possible 
for  him  to  provide  deputies  for 
the  protection  of  this  and  other 
plants  similarly  situated  with  the 
approval  of  the  Judges  of  the  Cir- 
cuit Court,  if  the  plant  that  de- 
sires the  protection  will  pay  the 
amount  for  the  services  of  these 
deputies.  However,  these  addition- 
al deputies  are  subject  to  call  for 
any  service  that  may  be  required  of 
them  as  deputies  in  any  part  of  St. 
Louis  County. 

"As  St.  Louis  County  comes  under  the 
provision  of  Laws  of  1939,  page  683, 
relative  to  the  number  of  deputy  con- 
stables to  be  appointed  in  counties 
having  a population  between  200,000 
and  400,000  inhabitants,  there  is  no 
manner  in  which  additional  .deputy 
constables  could  be  appointed  for  the 
protection  of  plants  of  this  nature. 

"It  is  my  thought  that  to  permit 
these  plants  to  employe  guards  with- 
out deputising  them  as  officers,  would 
lead  to  a great  deal  of  confusion  and 
it  would  be  a great  deal  better  to 
have  men  selected  by  the  Sheriff  and 
approved  by  our  four  Circuit  judges 
to  provide  the  necessary  protection." 


A copy  of  the  letter  received  by  you  from  the 
McDonnell  Aircraft  Corporation  and  which  was  enclosed  with 
your  letter  to  this  office  is  as  follows : 


"Would  you  please  give  me  your  legal 
opinion  on  a problem  which  confronts 
McDonnell  Aircraft  Corporation? 
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'‘Firearms  have  been  issued  to  the 
plant  guards.  These  revolvers  are 
worn  by  the  guards  only  on  plant 
property  and  are  passed  on  from  one 
guard  shift  to  another.  They  will 
at  no  time  be  taken  from  plant  prop- 
erty and  will  be  worn  in  sight  at 
all  times  while  in  use. 

"Will  it  be  necessary  to  have  each 
guard  deputized  or  just  what  pro- 
cedure would  you  advise?” 

The  duties  of  a sheriff  are  set  out  in  Sections  13136 
and  13138,  R.  S.  Missouri  1939.  Briefly  summarized,  a sheriff's 
duties  are  to  conserve  the  peace  and  cause  all  offenders  against 
the  law,  in  his  view,  to  enter  into  recognizance  to  keep  the 
peace  and  to  appear  at  the  next  term  of  court,  and  to  quell  and 
suppress  assaults  and  batteries,  riots,  routs,  affrays  and  in- 
surrections and  apprehend  and  commit  to  jail  all  felons  and 
traitors,  and  to  serve  civil  and  criminal  writs  and  processes, 
and  attend  upon  court  of  record  and  a sheriff  should  be  alert 
and  vigorous  to  prevent  unlawful  acts  as  far  as  it  is  within  his 
power  to  do  so,  but  an  examination  of  t*he  statutes  and  cases 
reveals  that  the  routine  guarding  of  private  property  is  not  one 
of  the  sheriff's  duties. 

It  is  recognized  in  tills  State  that  commissioned  police 
officers  may  in  some  instances  act  as  private  watchmen  and  guard 
private  property.  (Brill  v.  Eddy,  115  Mo.,  596 j Murphy  v.  South- 
west Missouri  Railroad  Company,  168  Missouri  Appeal  Reports,  588. ) 
It  is  a question  of  fact  to  be  determined  by  the  trial  court  in 
each  case  whether  such  police  officers  act  as  public  officers  or 
as  private  employees.  If  they  act  as  private  employees  or  under 
the  orders  of  a private  employer,  then  such  private  employer  is 
liable  of  the  wrongful  acts  just  as  for  the  wrongful  acts  of  any 
other  employee.  If  wrongful  acts  are  committed  by  a public 
officer  then  the  bond  of  such  officer,  or  the  bond  of  his  super- 
ior, If  he  is  a deputy,  will  be  liable  for  any  wrong  act  as  such 
public  officer. 

In  this  State  It  is  the  privilege  and  duty  of  the  citizen 
to  protect  and  own  property  as  far  as  possible.  This  is  recog- 
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nlzed  by  the  constitution  of  the  State,  Section  17,  Article  2, 
which  is  as  follows: 


"That  the  right  pf  no  citizen  to 
keep  and  bear  arms  in  defense  of 
his  home,  person  and  property,  or 
in  aid  of  the  civil  power,  when 
thereto  legally  summoned,  shall  be 
called  in  question;  but  nothing 
herein  contained  is  intended  to 
justify  the  practice  of  wearing 
concealed  weapons."  (Underscoring 
ours . ) 


CONCLUSION 


It  Is  the  conclusion  that  the  McDonnell  Aircraft 
Corporation  has  an  excellent  plan  for  guarding  their  own 
property;  that  there  is  no  occasion  for;  having  the  guards 
of  this  company  selected  and  commissioned  by  the  sheriff  of 
St,  Louis  County.  It  is  much  better  for  the  company  to 
select  its  own  employees  for  whose  acts  it  will  be  liable. 


Respectfully  submitted 


APPROVED: 


W.  0.  JACKSON 

Assistant  Attorney  General 


VANE  C.  THURLO 

(Acting)  Attorney  General 


SCHOOLS:  Benefits  for  teachers  in  St.  Louis.  Act  can 

include  requirement  that  teacher  reside  in  St.  Louis 
during  time  required  for  obtaining  pension;  not 
necessary  to  pass  amendment  to  the  Constitution 
for  legislative  act  to  be  valid  for  teachers  only  in 
Sto  LouisMarch  27,  1941 


Honorable  C*  T.  Watson 
State  Senator 
Jefferson  City,  Missouri 


Dear  Senator  Watson : 


You  have  referred  to  this  department  Senate  Bill 
No.  47  relating  to  an  act  providing  for  the  a*eation, 
maintenance  and  administration  of  a Public  School  Re- 
tirement System  in  all  school  districts  of  the  state 
which  may  have  a population  of  700,000,  or  more,  in- 
habitants. 

You  also  enclose  Senate  Bills  Noa.  48  and  49.  We 
assume  that  No.  48  attempts  to  prevent  or  overcome  a con- 
flict which  might  have  occurred  by  the  passage  of  Senate 
Bill  No.  47.  Senate  Bill  No.  49  repeals  Sections  9569- 
9577,  inclusive.  It  appears  that  Senate  Bill  No.  47  is 
similiar  in  purport  to  the  provisions  of  Section  9669- 
9577,  inclusive,  but  is  muoh  broader  in  detail,  and  much 
more  definite. 

You  desire  to  know  In  the  first  instance  w hether  a 
proviso  or  an  amendment  can  be  added  to  Senate  Bill  No. 

47  to  the  effect  that  no  teacher  may  participate  In  the 
benefits  qr  in  the  retirement  program,  unless  said  teacher 
resides  within  the  corporate  limits  of  the  city  of  St.  Louis. 
Due  to  the  fact  that  the  act  will  only  apply  to  cities 
of  700,000  or  more,  it  is  obvious  that  It  Is  only  applicable 
at  the  present  time  to  the  city  of  St.  Louis.  The  question 
arises  as  to  whether  or  not  the  proposed  amendment  to  Senate 
Bill  No.  47,  relating  to  the  residence  of  the  teachers,  Is 
a reasonable  condition  precedent  for  a teacher  participating 
In  the  benefits.  The  General  Assembly  has  always  placed 
certain  qualifications  or  conditions  necessary  for  a 
beneficiary  to  meet  before  obtaining  benefits  under  other 
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pension  laws. 

In  the  recent  decision  of  Ben  Howlett,  Respondent,  vs. 
State  Social  Security  Commission,  Appellant,  No.  37518, 
as  yet  unpublished,  the  Court  holds  in  effect  that  the 
legislature  can  impose  the  conditions  and  qualifications 
upon  persons  applying  for  Old  Age  Assistance  as  long  as 
such  conditions  are  reasonable • It  further  holds  to  the 
effect  that  one  class  of  pensioners  may  be  excluded  and 
as  long  as  the  classification  is  not  arbitrary  and  all 
in  a given  class  are  not  discriminated  against,  such  a 
law  is  constitutional. 

In  the  decision  of  United  States  vs.  Scott  25  Fed. 

Rep.  470,  in  referring  to  a similiar  question,  the  Court 
said, 

"Now,  applying  that  rule  to  this 
case,  we  find  that  our  pension  acts 
’give  pensions  to  certain  persons 
funder  given  conditions  exactly 
^defined.  Both  as  to  the  particular 
fpersons  entitled  and  the  particular 
idrcumstances  giving  the  right  to 
a pension,  the  laws  are  very  precise 
and  they  constitute  a system  of 
regulations  for  the  whole  subject *" 


We  think  the  proposed  amendment  relating  to  the  residential 
requirements  of  a teacher  are  not  unreasonable  or  arbitrary, 
and  this  amendment  would  be  legal.  Further  argument  might 
be  advanced  that  the  hiring  of  teachers  from  year  to  year 
comes  within  the  duties  of  the  school  board.  In  determining 
the  qualifications  of  prospective  teachers  it  has  authority, 
among  other  qualifications,  to d emand  that  the  teacher  reside 
in  the  city  of  St.  Louis  and,  in  fact,  it  would  not  invalidate 
the  contract  to  include  such  a requirement  within  it. 

Sections  9569-9577,  Inclusive,  have  never  been  passed 
upon  by  our  courts.  they  do  not  in  reality  deal  strictly 
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with  pension*  in  the  s ense  that  they  are  gifts  or 
gratuities  as  In  the  case  of  old  age  assistance.  Nor 
dove  think  Senate  Bill  No.  47,  strictly  speaking,  is 
a pension  hill*  It  is  similiar  in  nature  to  workmen’s 
unemployment  compensation  insurance  and  does  not  violate 
the  provisions  of  Section  47  of  Article  IV  of  the  Con- 
stitution of  Missouri  relating  to  “municipality  not  to 
lend  credit  or  grant  public  money— pension  firemen,  etc.,- 
pensionlng  blind— pensioning  or  assistance  to  aged 
persons 

Section  47a  of  Article  IV  of  the  Constitution  of 
Missouri  provides  as  follows* 


“Nothing  in  this  Constitution  contained 
shall  be  construed  as  prohibiting  pay- 
ments, from  any  public  funds,  into  a* 
fund  or  funds,  for  paying  benefits,  I 
upon  retirement,  disability,  or  death, 
to  persons  employed  and  paid1  out  of  any 
public  fund,  for  educational  services* 
their  beneficiaries,  or  their  estates*11 


The  above  section,  we  think,  enables  the  General  Assembly 
to  pass  such  an  act  as' contemplated  by  Senate  Bill  No*  47* 
The  only  question  arises  as  to  whether  or  not  the  proposed 
act  is  a special  or  local  law  as  defined  by  Section  53  of 
Article  IV  of  the  Constitution,  which  states  in  substance: 
“The  General  Assembly  shall  not  pass  any  local  or  special 
law“ , and  then  sets  forth  thirty-three  subdivisions  enumer- 
ating laws  which  shall  not  be  passed*  Subsection  19  is  as 
follows* 


“Regulating  the  management  of  public 
schools,  the  building  or  repairing 
of  schoolhouses  and  the  raising  of 
money  for  such  purposes *“ 


The  above  subsection,  of  course,  has  no  bearing  on  the  subject 
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matter  as  contained  in  Senate  Bill  No*  47*  The  only 
question  arising  as  mentioned  above  is,  whether  or  not 
it  is  necessary  f oi^Bdditional  constitutional  amendment 
to  enable  St*  Louis  to  pass  such  an  act.  Bearing  in 
mind  the  provisions  of  Section  47a,  quoted  supra,  and 
the  fact  there  are  numerous  holdings  to  the  effect 
that  there  is  no  constitutional  inhibition  on  the  legis- 
lature enacting  a law  to  apply  to  cities  or  counties 
containing  a certain  population  when  3uch  laws  meet 
other  constitutional  requirements,  although  at  the  time 
of  their  enactment  they  may  apply  but  to  one  city. 

Cases  bearing  with  this  principle  of  law  are  State  ©x 
inf,  vs.  Southern  265  Mo.  575  and  State  ex  rel.  vs. 

St.  Louie  31S  Mo.  910.  Bearing  in  mind  that  the  proposed 
act  contains  a section  to  the  effect  that  the  act  shall 
apply  to  all  cities  of  700,000  or  more,  we  think  that 
Senate  Bill  No.  47  is  not  a local  or  special  law  and 
hence  does  not  violate  the  provisions  of  Section  53  of 
Article  IV,  and  are  of  the  further  opinion  that  it  will 
not  be  necessary  for  the  people  to  vote  another  constitu- 
tional amendment  permitting  the  city  o'f  St.  Louis  to 
provide  for  a Public  School  Retirement  System.  We  assume 
that  the  contemplated  amendment  with  reference  to  residence 
of  teachers  will  apply  during  the  time  the  teacher  is 
actually  engaged  in  teaching  for  the  required  time  in  order 
to  qualify  ultimately  for  retirement  benefits,  and  will 
not  include  any  provisions  to  the  effect  that  after  receiv- 
ing the  benefits  the  teacher  will  be  compelled  to  reside 
Within  the  city  of  St.  Louis.  We  think  any  amendment 
to  the  act  requiring  residence  after  retiring  and  receiving 
the  benefits  would  be  unconsltutional , 

Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 

APPROVED i 


VANE  THURLO 

(Acting)  Attorney  General 
OWN i RT 


TAXATION:  - 
EXTENSION  01'  TAXES  BY 
COUNTY  CLERK: 


Tiie  ninety- day  period  in  which  County.  Clerk 
extend  taxes  and  turn  books  over  to 
Collector,  begins  to  run  when  County  Board 
of  Appeals  has  completed  its  w ork  and  the 
certificate  from  the  State  Tax  Commission 
has  been  received. 


August  8,  1941 


Hon.  D.  Mandville  Weems 
Clerk  of  County  Court 
.Newton  County 
Neosho,  Missouri 


Dear  Sirs 


Replying  to  yours  of  recent  date,  wherein  you  re- 
quest an  opinion  from  this  Department  on  the  question 
of  the  date  of  delivery  of  tax  hookB  to  the  county  collector, 
we  find  that  Section  11048  R.  S,  Missouri,  1939,  pertains 
to  this  question.  This  Section  reads  aa  follows: 


’’As  soon  as  the  Assessor's  bobk  shall  be 
corrected  and  adjusted,  the  Clerk  of  the 
County  Court,  except  in  3t.  Louis  City, 
shall,  within  ninety  days  thereafter, 
extend  the  taxes  thei’eln  in  proper  columns 
prepared  for  puch  extensions,  which  book, 
with  the  taxes  so  extended  therein,  shall 
be  authenticated  by  the  seal  of  the  Court 
a3  the  Tax  book  for  the  use  of  the  Gollec-  . 
torj  and  when  the  Assessor's  book  is  in 
two  or  more  volumes,  such  extension  shall 
be  made  in  all  such  volumes,  and  each 
volume  shall  be  authenticated  by  the  Clerk 
with  the  seal  of  the  Court.  And  upon  a 
failure  to  make  out  such  extension  of  taxes 
in  the  Assessor's  book  or  books,  as  the 
case  may  be,  and  deliver  same  to  the 
Collector  in  the  time  specified,  the  County 
Court  shall  deduct  twenty  per  centum  from 
the  amount  of  fees  which  may  be  due  the  Clerk 
for  making  such  extension,  and  such  Assessor's 
book,  with  the  taxes  so  extended  therein, 
shall  be  called  the  ’Tax  Book. 
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Under  Section  10990  R,  3.  Missouri,  1939,  the  assessor 
must  make  out  and  return  to  the  county  court  a copy  of  his 
hooka,  on  or  before  January  20th  of  each  year.  Then,  the 
county  clerk  must,  by  February  20th  of  that  year,  make  out 
an  abstract  of  the  assessor’s  books  and  forward  same 
to  the  State  Auditor  to  be  laid  before  the  State  Board  of 
Equalization, 

The  State  Board  of  Equalization  meets  on  the  last 
Wednesday  in  February,  (Section  11035  R.  3.  Mo.,  1959),  at 
which  time  the  State  Auditor  lays  before  the  Board  of 
Equalisation  the  copy  of  the  abstract  of  the  assessor’s 
books,? as  furnished  him  ty  the  county  clerks,  under  the 
provision^  of  Section  10590,  supra. 

Under  Section  11038  k . S,  Missouri,  1939,  when  the 
State  Board  of  Equalization  completes  its  work  the  State 
Auditor  iusnedlately  transmits  to  each  county  clerk  the 
per  cent  added  to,  or  deducted  from  the  valuation  of  the 
property  of  his  county,  specifying  the  percentage  added 
to,  or  deducted  from  the  real  property  and  the  personal 
property,  respectively,  and  shows  the  value  of  real  and 
personal  property  of  his  county,  as  equalized  by  said 
Board,  and  the  said  clerk  shall  furnish  one  copy  thereof 
to  the  assessor  and  one  copy  to  be  laid  before  the  annual 
County  Board  of  Equalization,  which  meBts  on  the  first 
Monday  in  April  of  each  year.  (Sec,  11001  R,  S«  Mo,, 

1959). 

The  Board  of  Equalization  again  meets  as  a Board  of 
Appeals,  qn  the  fourth  Monday  in  April,  except  in  counties 
of  seventy-five  thousand  to  one  hundred  thousand,  where 
it  meets  on  the  fourth  Monday  in  March  of  each  year, 
(Section  11003  R.  3.  Mo.,  1939). 

In  your  request  you  suggest  that  the  fourth  Monday 
in  April  might  be  the  date  from  which  the  beginning  of 
the  ninety-day  period  for  the  county  clerk  to  deliver  the 
books  to  the  collectors  starts.  The  books,  under  the 
statute,  should  not  be  delivered  to  the  Collector  until 
the  report  from  the  State  Board  of  Equalization  and  the 
State  Tax  Commission  is  received,  because,  by  Section 
11007,  R.  S.  Missouri,  1939,  it  is  provided: 
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”In  case  the  report  from  the  state 
board  of  equalization  be  not  received 
at  or  during  the  session  of  said  county 
board,  then  it  shall  be  the  duty  of 
the  county  clerk  to  adjust  the  tax 
books  according  to  such  report  when 
received.” 


This  Section  seema  to  have  been  enacted  to  take  care  of 
cases  in  which  the  Board  of  Equalization  as  a Board,  or 
as  a Board  of  Appeals,  might  adjourn  before  receiving  this 
report  from  the  State  Auditor.  The  tax  assessment  referred 
to  in  Section  11048  R*  S.  Missouri,  1939,  cannot  be  cor- 
rected and  adjusted  until  all  reports  from  the  taxing 
boards  have  come  in  to  the  clerk’s  office. 

Section  11028  R.  S,  Missouri,  1939,  provides  in  part, 
as  follows l 


"After  the  various  assessment  rolls  re- 
quired to  be  made  by  law  shall  have  been 
passed  upon  by  the  several  boards  of 
equalization  and  prior  to  the  making  and 
delivery  of  the  tax  rolls  to  the  proper 
officers  for  collection  of  the  taxes, 
the  several  assessment  rolls  shall  be 
subject  to  inspection  by  the  commission, 
.or  by  any  member  or  duly  authorized  agent 
or  representative  thereof,  # ->  # . 


The  remainder  of  this  Section,  provides  for  a hearing 
before  the  State  Tax  Commission,  on  the  assessment  in  which 
property  may  be  omitted,  or  in  cases  in  which  individual 
assessments  have  not  been  made  in  compliance  with  the  law* 
It  will  be  noted  by  the  quoted  part  of  this  Section,  supra, 
that  this  procedure  can  take  place  before  the  State  Tax 
Commission,  after  the  several  Boards  of  Equalization  have 
had  the  assessment  before  them*  Therefore,  this  procedure 
could  take  place  after  the  county  Board  of  Appeals  meets 
in  April* 
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Under  Section  11029  K.  S.  Missouri,  1939,  it  is 
provided.  In  part,  as  follows;  1 


wVdien  the  work  of  assessment  and  equalization 
shall  have  been  completed,  the  secretary  of 
the  state  tax  commission  shall  immediately 
certify  to  each  county  clerk  a statement 
giving  the  per  centum  added  to  or  deducted 
from  the  valuation  of  the  property  of  his 
county,  specifying  the  percentage  added 
to  or  deducted  from  the  real  property  and 
the  personal  property  respectively,  and 
also  the  \jjalue  of  the  real  and  personal 
property  qf  hi©  county  as  equalized; 
and  the  said  clerk  shall  furnish  one 
copy  thereof  to  the  assessor  and  one 
copy  to  be  laid  before  the  annual  county 
board  of  equalization,  * * ” 

This  Section  would  indicate  that  the  certificate  from  the 
secretary  of  the  Tax  Commission  would  be  r eceived  by  the 
coupty  clerk  in  time  to  be  laid  before  the  annual  County 
Board  of  Equalization;  but  the  first  part  of  Section 
11028  provides  that  the ‘work  of  the  Tax  Commission  may 
be  done  at  any  time  before  the  making  and  delivery  of  the 
tax  rolls  to  the  proper  officer  for  the  collection  of  the 
taxes*  In  such  a contingency,  the  provisions  of  Section 
11009  R,  S'*  Missouri,  1939,  would  be  applicable,  and  it 
would  then  be  the  duty  of  the  county  clerk  to  adjust  the 
books  according  to  the  report* 

The  procedure  for  the  taxing  officials,  in  regard 
to  an  assessment,  is  well  stated  in  the  case  of  state  ex 
rel  Thompson  v*  Bethards,  9 S,  W*  (2d)  603,  1.  c*  605, 
wherein  the  Court  said} 


HThe  regular  course  is  as  follows; 
After  fixing  the  valuation  under  sec- 
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tion  12802,  the  assessor  makes  an  ab- 
stract of  his  footings  and  forwards 
the  same  to  the  state  auditor.  Section 
12810,  R.  S.  1919. (Section  10990  R.  S. 

Mo.,  1939)*  The  clerk  is  liable  to  a 
penalty  if  he  fails  to  do  that.  And 
when  erroneous  assessments  are  corrected 
by  the  county  eourt  for  persons  who  make 
complaints  (section  12817),  (Sec*  10998 
R,  S.  Mo*,  1939)  the  clerk  shall  correct 
the  tracts  on  the  books  under  orders 
made  by  the  county  court  (section  12818). 
(Section  10999  R.  S.  Mo,,  1939). 

"The  state  auditor,  under  section  12855, 
(Section  11036  R«  S,  Mo,,  1939)  must  lay 
before  the  state  board  of  equalization 
the  abstracts  Of  all  the  taxable  proper- 
ty of  the  state  returned  to  him  by  the 
respective  county  clerks.  The" state 
board  then  equalizes  the  valuations 
of  property  between  the  several  counties. 
Under  section  12857,  (Section  11038  R,  S, 
Mo,,  1939)  when  the  state  board  of  equali- 
zation shall  h$ve  completed  its  labors, 
it  must  transmit  to  each  county  clerk  the 
per  cent,  added  to  or  deducted  from  the 
valuation  of  the  property  of  his  county. 
Then  the  clerk  shall  furnish  one  copy 
thereof  to  the  assessor,  and  one  copy 
shall  be  laid  before  the  annual  county 
board  of  equalization.  In  this  case  the 
copy  laid  before  the  county  board  of 
equalization  was  the  one  upon  which  that 
hoard  acted  without  authority,  as  noted 
above, 

MIn  this  emergency  it  is  contended  by 
respondent  that  the  olerk  of  the  county 
court  had  no  duty  to  perforin  unless 
ordered  by  the  county  board*'-  He  cites 
section  12826,  R*  "3**1919,  (11007  R*  ’ 8* 
Mo,,  1939)  which  provides  that: 
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"’In  case  the  report  from  the  state 
hoard  of  equalization  he  not  received, 
at  or  during  the  session  of  said  county 
hoard,  then  it  shall  be  the  duty  of  the 
county  cl^rk  to  adjust  the  tax  books 
according  to  such  report  when  received.’ 

"Thus  it  was  argded  that  the  duty  of  the 
county  clerk  with  respect  to  the  report 
of  the  state  hoard  and  the  carrying  out 
of  the  purpose  of  that  report  is  limited 
to  the  single  instance  in  which  the  re- 
port is  not  received  during  the  session 
of  the  county  board.  The  record  here 
shows  that  the  county  board  wan  in  • 
session  at  the  time , 

"That  section,  by  that  provision,  does 
not  negative  any  duty  of  the  county 
clerk,  whatever  its  purpose,  by  its 
terms  it  is  not  exclusive.  IT  there 
are  other  sections  which  require  the 
clerk  to  perform  the  duty  required 
here,  then  such  performance  may  be 
compelled. 

"The  county  board  of  equalization,  under 
article  3,  c.  119,  sec*  12821,  is 
authorized  to  hear  complairfe  and  equalize 
valuations  made  by  the  assessor.  It  is 
nowhere  authorized  to  increase  or  reduce 
the  aggregate  valuation  fixed  by  the 
state  board  of  equalization,  it  has  no 
power  to  assess,  dtate  ex  rel.  v.  Baker 
170  Mo.  loc » cit.  391,  70  8.  W.  872.  It 
duty  Is  to  equalize  among  the  separate 
tracts  the  valuations  fixed  by  the  asses- 
sor. & w " (The  reference  to 

the  1939  statutes  are  interposed  hy  us.) 
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We  lia've  made  inquiry  at  the  office  of  the  State  Tax 
Commission  and  we  find  that  the  certificate  required 
under  said  Section  11029  R,  S,  Missouri,,  1939,  was  forwarded 
to  your  county  clerk  on  April  4,  1941,  So,  since  this  certifi 
cate  was  received  before  the  duties  of  the  county  Board  of 
Appeals  were  finished,  then  the  date  when  the  county  Board 
of  Appeals  adjourned  will  bo  considered  the  date  when  the 
assessor’s  books  in  your  county  were  corrected  and  adjusted, 
and  the  date  from  which  the  ninety- days,  within  which  you 
should  extend  the  taxes  would  begin. 

In  your  letter  you  Indicate  that  it  would  be  impossible 
to  complete  your  books  within  the  period,  that  is  provided 
by  the  statutes,  have  diligently  searched  through  the 
laws  pertaining  to  assessments,  levies  and  collection  of 
taxes,  and  we  fail  to  find  any  other  provisions  which  are 
applicable.  If  a condition  exists  wherein  it  is  im- 
possible for  officers  to  perform  a duty  within  the  time 
prescribed,  then  that  is  a matter  which  should  be  directed 
to  Hie  legislature*  . 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  De- 
partment that  the  nl  '.ety-day  period,  referred  to  in  Sec- 
tion 11048  R«  S,  Missouri,  1939,  In  which  the  county  clerk 
shall  extend  taxes  and  turn  the  tax  books  over  to  the 
collector,  begins  to  run  when  the  county  Board  of  appeals 
has  finished  its  work  and  the  certificate  from  the  State 
Tax  Commission  has  been  received,  and  in  case  the  certificate 
from  the  State  Tax  Commission  Is  not  received  until  after 
the  county  Board  of  Appeals  completes  its  work,  then  the 
period  begins  to  run  at  the  date  when  the  county  clork 
has  adjusted  the  books,  in  accordance  with  the  certificate 
from  the  State  Tax  Commission. 


Respectfully  submitted 

APPROVED: 

TYRE  W.  BURTON 

Assistant  Attorney  General 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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CIRCUIT  JUDGE:  Exercises  same  powers  as  a member  of  the 

county  court  as  jury  commissioner. 


August  26,  1941  (l 

V* 

Honorable  Randolph  H.  Weber 
Attorney  at  Law 
Poplar  Bluff,  Missouri 


Dear  Sir: 


We  are  in  receirjt  of  your  request  for  an  opinion, 
dated  August  22,  1941,  as  follows: 


"Mr.  Charles  T.  Bloodworth,  Jr., 
Prosecuting  Attorney  of  Butler  County, 
Missouri,  is  temporarily  out  of  the 
County  and  I am  acting  as  his  duly- 
appointed  assistant  for  that  period. 

"The  County  Court,  and  others  Interested, 
have  asked  for  an  opinion  in  interpre- 
tation of  Section  15394  of  the  Revised 
Statutes  of  Missouri  for  1939”,  relating 
to  Circuit  Judges  being  Jury  Commission- 
ers in  Circuits  of  two  or  more  counties 
where  there  is  one  Circuit  Judge. 

"The  exact  question  raised  and  the  point 
an  opinion  is  desired  on,  is  just  what 
are  the  duties  of  the  Circuit  Judge  in 
such  Circuits,  as  defined  by  the  Statute? 
Does  the  wording  ’assist  the  County  Court 
'in  preparing  the  list  as  provided  in 
Lections  705  and  706’,  mean,  that  the 
Circuit  Judge  helps  to  prepare  the  list, 
submits  names,  and  votes  thereon?  Or 
does  it  mean  that  he  acts  in  a super- 
visory capacity  to  see  that  the  County 
Court  properly  follows  out  the  provi- 
sions of  those  sections?  If  he  does 
have  a voice  in  the  selection  of  the 
list  and  the  names  to  be  put  therein, 
does  he  have  a vote  on  the  selection  of 
those  names? 
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"As  you  know,  there  are  three  Judges 
of  the  County  Court,  and  if  the  Circuit 
Judge  has  a vote  under  Section  13394, 
there  can  be  a possibility  of  a divided 
vote  of  the  court  (2  and  2)  and  in  that 
event  what  would  be  the  proper  procedure 
and  action  in  the  selection  of  names  for 
the  jury  list?" 


Section  13394,  R.  S.  Mo.  1939,  is  as  follows: 


"In  all  counties  in  this  state  which 
now  constitute,  or  may  hereafter  consti- 
tute, a separate  judicial  circuit  with 
only  one  judge  of  the  circuit  court 
therein,  the  judge  of  such  circuit  court 
Is  hereby  constituted  a jury  commissioner, 
whose  duties  as  such  commissioner  shall 
be  to  assist  the  county  court  to  prepare 
jury  lists  and  to  draw  names  as  provided 
for  in  sections  70S  and  706  Revised  Stat- 
utes 1939.  Each  such  jury  commissioner 
shall,  as  compensation  for  his  services 
as  jury  commissioner  solely,  as  provided 
In  this  section,  receive  a salary  of 
twelve  hundred  dollars  per  annum,  said 
salary  to  be  paid  by  the  county  in  equal 
monthly  Installments . In  all  judicial 
circuits  In  this  state  which  circuits 
are  constituted  of  two  or  more  counties 
the  circuit  judge  is  hereby  constituted 
'a  jury  commissioner  charged  with  the 
powers  and  duties  herein  prescribed,  and 
for  the  performance  of  said  duties  he 
shall  receive  a salary  of  *1300.00,  per 
annum,  to  be  paid  in  equal  monthly  in- 
stallments out  of  the  State  Treasury." 


Sections  705  and  706,  R.  S.  Mo.  1939,  to  which  the 
foregoing  section  refers,  set  out  the  duties  of  the 
county  court  with  regard  to  the  preparation  of  the  jury 
list,  and  are  as  follows: 
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"See.  705.  The  county  court  of  each 
county  at  a term  thereof  not  less  than 
thirty  days  before  the  commencement  of 
the  circuit  court  or  other  court  having 
civil  and  criminal  jurisdiction,  or  civil 
or  criminal  jurisdiction,  shall  select 
names  of  nob  less  than  four  hundred  per- 
sons having  all  requisite  qualifications 
i of  jurors}  and  the  court  in  selecting 
such  names  shall  select,  as  near  as 
practicable,  the  same  number  from  each 
township  in  the  county  according  to  the 
relative  population,  and  shall  determine 
how  many  petit  jurors  and  alternate  petit 
jurors  shall  be  selected  from  each  town- 
ship in  said  county  and  the  names  of  such 
persons  and  the  township  from  which  they 
are  selected  shall  be  written  on  separate 
slips  of  paper  of  the  same  size  and  kind 
and  all  the  names  so  selected  from  any 
one  township  shall  be  placed  in  a box 
with  a sliding  lid  to  be  provided  for 
that,  purpose  and  thoroughly  mixed. 

"Sec.  706.  The  clerk  of  the  county 
court  so  situated  as  to  be  unable  to 
see  the  names  on  such  slips  shall,  pub- 
licly, in  the  presence  of  said  court  and 
in  open  court,  proceed  to  draw  out  names 
separately  and  singly  from  one  township 
until  he  gets  the  number  of  names  required 
from  such  township  for  petit  jurors  and  an 
equal  number  as  alternate  jurors  to  serve 
on  petit  juries  if  summoned;  and  in  the 
same  manner  shall  continue  to  draw  names 
from  each  of  the  remaining  townships, 
separately  and  singly,  until  he  shall 
have  drawn,  the  names  of  twenty-four  per- 
sons who  shall  serve  as  petit  jurors  at 
the  next  ensuing  term  of  said  court  for 
which  said  petit  jurors  are  drawn,  and 
the  names  of  twenty-four  persons  to  be 
designated  as  alternate  petit  jurors, 
the  names  of  said  alternate  petit  jurors 
to  be  recorded  and  numbered  consecutively 


Hon,  Randolph  H.  Weber 


4- 


August  26,  1941 


from  one  to  twenty-four.  Inclusive,  in 
the  order  in  which  they  are  drawn:  Pro- 
vided, that  in  all  cases  where  the  county 
court  shall  fail  to  select  such  jurors 
and  alternates  according  to  the  provisions 
of  articles  1 and  4 of  this  chapter  the 
sheriff  of  the  county  shall  summon  such 
petit  jurors  from  the  several  townships 
in  the  county,  according  to  their  respec- 
tive populations,  as  nearly  as  may  be, 
and  not  less  than  ten  days  before  the 
first  day  of  the  term  of  the  court  for 
which  such  jurors  are  summoned;  and  the 
sheriff  when  ordered  by  the  court  demand- 
ing such  jury  shall  summon  petit  jurors 
during  such  term  from  the  bystanders, 
after  the  list  of  alternate  petit  jurors 
has  been  exhausted;  and  provided  further, 
that  no  person  shall  be  summoned  as  suck 
standing  juror  twice  within  the  period  of 
one  year  in  any  court  of  record,'* 


A reference  to  these  latter  sections  does  not  clearly 
disclose  the  duties  of  the  circuit  judge  as  a jury 
commissioner  since  that  term  is  not  to  be  found  in  either 
of  the  two  latter  sections.  Vie  must,  therefore,  arrive 
at  the  intent  of  the  Legislature  as  manifested  by  its  use 
of  the  words  "assist"  and  "jury  commissioner," 

In  Webster's  Hew  International  Dictionary  "assist" 
is  defined  as,  "To  lend  aid;  to  help."  Xn  Words  and  Phrase 
Volume  4,  .we  find  the  following  definitions,  page  551: 


"To  'assist'  is  to  lend  aid  to;  to  help. 
Peabody  v.  Town  of  Holland,  178  A.  888, 

889,  107  Vt.  237,  98  A,  L,  R.  866. 

# •ifr  -Jf  Ji  •&  -it  4}  if  # -Jt  # ii-  vt  i'r  ir 

To  'aid'  or  'assist*  is  the  doing 
of  such  an  act  whereby  the  party  is  enabled, 
or  it  is  made  easier  for  him,  to  do  the 
principal  act,  or  effect  some  primary  pur- 
pose, Moss  v.  Peoples,  51  M,  C,  140,  142." 
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it Is  apparent  from  the  foregoing  definitions  that 
the  Legislature  intended  that  the  circuit  judge,  as  jury 
commissioner,  act  in  a capacity  similar  to  that  of  the 
members  of  the  county  court  since  any  real  assistance 
could  be  given  only  by  actual  participation  in  the  action 
of  the  county  court,  as  set  out  in  Section  705,  supra. 

The  fact  that  the  term  "jury  commissioner"  is  used  bears 
out  this  view. 

Section  766,  of  Article  V,  Chapter  5,  R,  S.  Mo.  1939, 
makes  provision  for  the  appointment  of  a jury  commissioner 
in  cities  having  more  than  100,000  inhabitants. 

Section  773,  R.  S.  Mo.  1939,  provides  that  the  jurj 
commissioner  shall  visit  every  house  within  the  limits  of 
the  city  for  which  he  is  commissioner,  and  take  down  the 
name,  occupation  and  place  of  residence  of  every  person 
residing  in  the  city  who  is  qualified  for  jury  duty. 

Under  Section  781,  R.  S*  Mo.  1939,  the  sheriff,  or 
other  officer,  obtains  a number  of  names  from  the  jury 
commissioner,  which  are  placed  in  a wheel  and  drawn,  as 
provided  in  that  statute. 

Under  Section  799,  Article  VII,  Chapter  5,  R.  S.  Mo* 
1939,  the  circuit  judges  and  judges  of  the  court  having  crimi 
nal  jurisdiction  In  counties  having  not  less  than  200,000 
or  more  than  400,000  inhabitants  constitute  a board  of 
jury  commissioners.  The  duties  of  this  board,  as  set  out 
In  Section  800,  R,  S,  Mo*  1939,  are  to  compile  a list, 
alphabetically  arranged,  of  all  the  qualified  jurors  In 
the  county  with  their  respective  residences. 

In  each  instance,  where  the  Legislature  has  used  the 
term  "jury  commissioner,"  where  the  duties  of  such  officer 
are  defined,  that  person  selects  the  names  of  the  properly 
qualified  citizens  from  which  the  petit  jury  panel  is  drawn. 

We  must,  therefore,  arrive  at  the  conclusion  that  the 
Legislature  viewed  each  member  of  the  county  court,  under 
Section  705,  as  a "jury  commissioner"  and  Intended  the 
circuit  judge  to  occupy  a similar  position,  having  the 
same  right  to  submit  names  of  persons  who,  in  his  opinion, 
are  qualified  jurors,  and  the  further  right  to  actually 
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vote  for  Ills  choice  of  said  persons.  These  are  the  duties 
enjoined  on  the  county  court  by  Section  705,  and  the  sole 
duty  of  the  circuit  judge,  as  jury  commissioner,  under 
Section  706,  ia  to  sit  with  the  county  court  when  names 
are  drawn  from  the  prepared  list  publicly  and  in  the 
presence'  of  the  county  court  in  session'. 

In  answer  to  the  second  proposition  presented  in 
your  request,  that  of  a possible  tie  vote  on  the  name  of 
any  proposed  juror  to  be  placed  on  the  eligible  list,  we 
fail  to  find  any  statute  which  directly  governs,  and, 
therefore,  make  reference  to  the  general  principles  of 
parliamentary  procedure  in  Cushing’s  Law  and  Practice  of 
Legislative  Assemblies.  We  find  the  direct  answer  to  your 
question  in  the  following  language,  1.  c.  167: 


"The  rule  of  decision,  in  all  councils 
and  deliberative  assemblies,  whose  members 
are  equal  in  point  of  right,  is,  that 
the  will  of  the  greater  number  of  those 
present  and  voting,  — the  assembly  being 
duly  constituted,  — is  the  will  of  the 
whole  body.  Hence  whatever  is  regularly 
agreed  upon  by  a majority  of  the  members 
of  a legislative  assembly  is  a thing  ’done 
and  past’  by  that  body!  Where  the  assembly 
is  equally  divided,  there  is,  of  course 
not  a majority  In  favor  of  the  proposition, 
which  Is  put  to  vote,  and  that  proposition 
Is  consequently  decided  in  the  negative." 


The  principle  of  majority  rule  has  always  been  followed 
in  the  United  States.  (See  Hughes’  American  Parliamentary 
Guide)  Clearly,  therefore,  any  person  whose  name  Is  proposed 
for  the  jury  list,  who  does  not  receive  a majority  of  the 
votes  cast,  cannot  be  placed  on  the  eligible  list  from  which 
the  juries  are  selected. 


CONCLUSION 


It  Is  the  conclusion  of  this  department  thit  the  duties 
of  the  circuit  judge  as  jury  commissioner,  whefe  he  Is  judge  of 
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two  or  more  counties  in  a circuit,  require  him  to  sit  with 
the  county  court  in  the  selection  of  the  list  of  qualified 
jurors  from  which  the  petit  jurors  and  their  alternates 
are  to  be  drawn,  with  the  same  powers  with  regard  to  the 
selection  of  persons  appearing  on  said  list  as  that  possessed 
by  any  member  of  the  county  court  under  Section  705,  R,  S. 

Mo*  1939,  and  he  is  required  to  sit  with  the  court  when  the 
names  are  publicly  drawn  in  open  court  by  the  county  clerk. 

It  is  further  the  opinion  of  this  department  that  a 
majority  of  the  votes  cast  must  be  favorable  to  any  person 
offered  for  the  eligible  list  before  he  is  entitled  to  a 
place  thereon. 


Respectfully  submitted. 


ROBERT  L.  BYLfER 
Assistant  Attorney  General 

APPROVED : 


VANE  C.  THlfliLO 

(Acting)  Attorney  General 
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Mr.  W.  A.  Weeks 

Public  Service  Commission 

Jofferson  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"The  commercial  airlines  operating 
within  the  Continental  United  States 
and  certain  lines  operating  in  the 
Dominion  of  Canada,  have  what  they 
term  an  'Air  Travel  Plan'  whereby 
a company  or  individual  may  enter 
into  a contract  with  the  airlines 
for  purchase  of  air  transportation 
at  a 15  percent  discount  from  the 
one-way  faros.  Under  the  plan,  the 
subscriber  deposits  with  the  airline 
0425*00,  thus  establishing  an  account 
against  which  transportation  sold  will 
be  qharged.  This  represents  the  cost 
at  published  one-way  fares  of  4.500.00 
In  air  transportation  less  15  percent. 

Each  subscriber  is  furnished  with  an 
'Air  Travel  Card'  for  use  by  such  per- 
sons as  may  be  designated  by  the  sub- 
scriber. 

"The  Federal  Government  can  not  make 
the  initial  deposit  of  ^425.00  required 
under  the  plan  as  a subscriber*  * The 
airlij?9S  have  ©^tended  this  discount 
to  Federal  Government  employees  travel- 
ing on  official  business  without  such 
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deposit.  So  far  as  I know,  the 
airlines  do  not  extend  this  15 
percent  discount  to  others  without 
the  deposit, 

M*t  appears  that  many  states  may  be 
prohibited  by  statute  from  depositing 
$425.00  in  this  manner  to  secure  the 
15  percent  discount  in  fares, 

"At  the  1941  Convention  of  the  National 
Association  of  Railroad  and  Utility 
Commissioners,  the  president  of  that 
association  was  authorized  to  name  a 
committee  to  investigate  this  matter 
with  the  view  of  having  the  airlines 
extend  this  discount  to  the  states 
without  the  necessity  of  making  the 
deposit. 

"Will  you  please  make  an  investigation 
and  advise  me  as  quickly  as  possible 
whether  or  not  the  laws  of  our  state 
will  permit,  without  special  action  of 
the  legislature,  the  deposit  of  $425.00 
with  the  airlines  for  the  purpose  of  se- 
curing thid  discount." 


Section  lo027,  R.  S.  Mo.  1939,  provides  in  part 
a3  follows:  * 

"Whenever  any  official,  employee  or 
any  other  person  shall  travel  at  the 
public  expense  of  the  state  and  is 
paid  or  reimbursed  from  any  public 
funds  derived  from  taxes,  fees,  li- 
censes, or  in  any  other  manner  pre- 
scribed by  law,  the  provisions  herein 
set  forth  shall  govern  and  no  other. 


*iv* 


■x 


"(c)  Before  any  payment  or  reimbursement 
is  made  to  any  person  on  account  of  any 
traveling  expenses,  the  original  written 
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authority  provided  herein  shall  be 
filed  with  the  state  auditor.  All 
claims  for  reimbursement  shall  be 
submitted  to  the  state  auditor  upon 
a form  approved  by  him,  which  form 
shall  contain  tne  information  herein 
provided.  It  shall  be  made  out  in 
duplicate  and  the  original  shall  be 
sworn  to  by  the  person  claiming  pay- 
ment or  reimbursement,  and  the 
original  shall  remain  in  the  files 
of  the  state  auditor  and  the  duplicate 
shall  be  retained  in  the  files  of  the 
department  granting  the  authority. 

The  form  shall  contain  the  following 
information  and  in  addition  such 
other  information  as  the  state  auditor, 
maj  deem  necessary  and  shall  be  uni- 
form for  all  departments:  Date  and 
place  expense  was  Incurred.  If  account 
is  for  more  than  one  dsy  , it  shall  b© 
Itemised  showing  the  amount  of  each 
day*s  expense  and  the  purpose  for  which 
each  day's  expense  was  incurred.  Trans- 
portation charge,  sleeping-car  fare, 
lodging  and  meals  shaL  1 each  be  shown 
as  separate  items  and  the  amount  for 
each  stated.  If  any  Item  of  expense 
exceeds  one  dollar  (*>1.00),  It  shall  bo 
supported  by  a sub- voucher  or  receipt 
signed  by  the  person  to  whom  payment 
was  made  by  the  official,  employee  or 
person  traveling  at  the  public  expense 
as  herein  provided  and  such  sub-voucher 
or  receipt  shall  show  In  detail  the  in- 
formation required  by  this  section. 

Also  the  place  and  date.  No  official, 
employee  or  person  traveling  at  the 
public  expense  shall  submit  any  voucher 
or  claim  for  partial  payment  or  reim- 
bursement on  account  of  traveling  ex- 
penses but  such  a voucher  or  claim  must 
contain  all  and  every  expense  incurred 
within  the  time  It  purports  to  cover." 

The  oath  or  affirmation  of  the  official 
employee  or  person  traveling  at  the 
public  expense  shall  be  in  the  follow- 
ing form: 
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"I#  f do  soleuinly 

s v; q ar , ’ o r ai’f Irm*  the  above 
claim  is  correct  and.  just,  that 
no  part  of  the  same  has  been 
paid,  that  the  expense  was  nec- 
essary to  the  public  business  of 
the  state,  that  payment  was  made 
our  of  personal  funds  and  that  I 
have  not  been  reimbursed  therefor, 
and  I have  not  received  and  will 
not  receive  from  any  source  what- 
ever any  payment  of  any  part  there- 
of except  as  provided  by  law,” 

The  primary  rule  of  statutory  construction  is  to 
ascertain  and  give  effect  to  the  lawmakers'  intent  and  this 
should  be  done  from  the  words  used,  considering  the  language 
honestly  and  faithfully.  City  of  St,  Louis  v,  center  Commis- 
sion Co,,  85  S , >i*  (2d)  21,  337  Mo,  238 \ Dennis  v.  Wrought 
Iron  Range  Co.,  89  S,  W.  (2d)  127. 

Vie  believe  from  a reading  of  the  above  statute 
that  before  the  state  may  pay  for  any  transportation  expense 
of  a public  official  or  employee  that  said  official  or  em- 
ployee must  first  have  paid  the  same  from  his  personal  funds 
and  then  have  submitted!  a claim  to  the  state  for  reimburse- 
ment* Section  13027,  supra,  provides  that  "all  claims  for 
reimbursement  shall  be  submitted  to  the  state  auditor"  and 
that  the  claim  must  contain  "all  and  every  expense  incurred 
within  the  time  it  purports  to  cover."  It  will  further  be 
noted  that  the  oath  or  affirmation  attached  to  the  claim 
provides  that  the  person  has  made  payment  out  of  personal 
funds.  Therefore,  we  are  of  the  opinion  that  any  deposit 
by  the  state  of  money  for  transportation  expenses  which  have 
not  yet  accrued,  is  illegal  and  contrary  to  Section  13027, 
supra. 


Conclusion 

It  is,  therefore,  the  opinion  of  this  Department 
that  a deposit  may  not  be  made  with  an  airplane  company  to 
pay  for  transportation  of  state  officials  and  employees  in 
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the  future,  because  under  Section  13027,  ft.  S.  Mo.  1939, 
transportation  expenses  must  be  paid  by  the  state  offi- 
cial or  employee  from  his  personal  funds  and  he  shall 
then  be  reimbursed  from  the  state  funds. 


Respectfully  submitted. 


ARTHUR  O'KEEFE 
Assistant  Attorney-General 


APPROVED I 


VANE  C . THURLO 
(Acting)  Attorney-General 
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COUNTY  TREASURER:  Not  authorized  to  issue  check  in  pay- 
ment of  judgment  until  warrant  was 
I j • presented. 


/> 


y1  February  13,  1941 


Hon.  Joe  Welborn 
iuosecuting  Attorney 
Bloomfield,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your. letter 
of  February  11,  1941,  asking  for  an  opinion  as  follows: 

"Will  you  please  favor  me  with  an  opinion 
on  the  following  legal  proposition: 

"Can  a County  Treasurer  in  a County  of  a 
population  of  33,000,  pay  a judgment,,  given  in 
Circuit  Court,  without  requiring  the  judgment 
holder  to  precure  a warrant  from  the  County 
Court. 

"I  am  of  the  opinion  that  the  judgment  holder 
would  at  first  have  to  obtain  a warrant,  in 
view  of  section  12136  R.  3.  Mo.  1929,  which 
provides  that  the  County  Treasurer  shall  ’dis- 
burse the  same  (money)  oh  warrants  drawn  by 
order  of  the  County  Court.’  It  is  my  opinion 
that  the  County  Treasurer  can  only  pay  out  money 
on  warrants. 

. "I  shall  appreciate  very  much  an  opinion 
from  your  office  on  this  matter." 

The  handling  of  county  funds,  and  the  method 
of  payment  of  obligations  of  a county  is  fully  provided 
for  in  the  statutes.  These  provisions  are  found  in  Chapter 
85,  Revised  Statutes  of  Missouri  1929,  Section  12136 
R.  S.  Mo.  1929,  mentioned  in  your  letter  is  one  of  them, 
and  is  as  follows; 

"The  county  treasurer  shall  keep  his  of- 
fice at  the  county  seat  of  the  county  for  which 
he  was  elected,  and  shall  attend  the  same  dur- 
ing the  usual  business  hours.  The  county  court 
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shall  provide  said  county  treasurer  with  suit- 
able rooms,  and  a secure  vault  in  the  court- 
house or  other  building  occupied  by  other  county 
officers,  and  the  county  treasurer  shall  keep 
his  office  and  records  in  such  roortis  and  vault 
provided  by  the  county  court.  He  shall  re- 
ceive all  moneys  payable  into  the  county  treas- 
ury, and  disburse  the  same  on  warrants  drawn 
by  order  of  the  county  court," 

Other  pertinent  sections  are  12161,  whioh  re- 
quires a county  clerk  to  keep  accounts  between  the  county 
and  the  treasurer. 

Section  12162  which  directs  the  county  court  to 
audit  and  settle  all  accounts. 

Section  12169  which  sets  out  form  of  demand,  and 
form  of  warrant. 

And  Section  12163  which  also  prescribes  the  form 
of  warrant. 

'4 

Section  12170  directs  when  warrants  shall  be 
drawn,  and.  is  as  follows: 

"Every  such  warrant  shall  be  drawn  for  the 
whole  amount  ascertained  to  be  due  to  the  per- 
son entitled  to  thb  same,  and  but  one  warrant 
shall  be  drawn  for  the  amount  allowed  to  any 
person  at  one  time , and  shall  be  written  or 
printed  .in  Roman  letters,  without  ornament.  It 
shall  be  signed  by  the  president  of  the  court 
whilst  the  court  is  in  session,  attested  by  the 
clerk,  and  warrants  shall  be  numbered  progres- 
sively throughout  each  year:  Provided,  that 
where  the  claim  allowed  is  for  more  than  twenty- 
five  dollars,  the  claimant  may,  on  his  own  mo- 
tion, in  open  court,  have  as  many  warrants  is- 
sued for  separate  parts  of  such  claim  as  he  may 
desire,  the  whole  amount  of  said  warrants  not 
to  exceed  the  amount  of  the  claim  allowed,  upon 
his  paying  the  costs  of  the  additional  warrants," 
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And  Section  12195  which  provides  when  the  treas- 
urer may  issue  checks,  -This  section  is  as  follovjs: 

«It  shall  be  the  duty  of  the  County  treas- 
urer, upon  presentation  to  him  of  any  warrant 
drawn  by  the  proper  authority,  if  there  3hall 
be  money  enough  in  the  depositary  belonging  to 
the  fund  upon  which  said  warrant  is  drawn  and 
out  of  which  the  same  is  payable , to  draw  his 
check  as  county  treasurer  upon  a oounty  deposit-' 
ary  in  favor  of  the  legal  holder  of  said  warrant, 
and  to  take  up  said  warrant  and  charge  the  same 
to  the  fund  upon  which  it  is  drawn;  but  no  county 
treasurer  shall  draw  any  check  upon  the  funds 
in  any  depodtary  unless  there  is  sufficient 
money  belonging  to  said  fund  upon  which  said 
warrant  is  drawn  to  pay  a he  same,  and  no  money 
belonging  to  said  county  shall  be  paid  by  any 
depositary  except  upon  checks  of  the  county 
treasurer.  In  case  any  bonds,  coupons  or  other 
Indebtedness  of  said  oounty  are  payable  by  the 
terms  of  the  bonds , coupons  or  other'  debts  at 
any  particular  place  other  than  the  treasury 
of  the  oounty,  nothing  herein  contained  shall 
prevent  any  county  court  from  causing  the 
treasurer  to  place  a sufficient  sum  at  the  place 
where  said  debts  shall  be  payable,  at  the  time 
of  their  maturity,*  to  meet  the  same.” 

. At  no  place  in  the  above  sections  of  the  law 
is  found  any  authority  for  a treasurer  to  issue  checks 
for  the  payment  of  obligations  of  the  county  without  first 
having  a warrant  properly  drawn* 

In  the  recent  case  of  Security  State  Bank  v* 

Dent  County  137  3*  V.',  (2d)  960,  it  is  held  that  mandamus 
Is  the  proper  method  to  collect  a judgment  from  a county* 

CONCLUSION* 


The  conclusion  is  obvious  that  a county  treas- 
urer has  no  authority  to  i ue  a check  in  payment  of  a 
judgment  procured  against  a oounty  without  having  pre- 
sented to  him  a properly  prepared  warrant* 

Respectfully  submitted. 


APPROVED: 


CCVELL  R.  HTLiTT 

’A,ttorney  General 


W.  0.  JACKSON 

Assistant  Attorney  General 
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ROAD  DISTRICTS ; Special  Road.  District  may  make 

levy  under  Section  8067  R.  S. 
Missouri,  1929,  for  repairing 
Roads  & Bridges:  roads  in  the  district  and  may 

also  purchase  rock  crusher,  to 
crush  rock  to  be  used  in  re- 
pairing  said  roads. 

February  7,  1941 


Hon.  R.  C.  Wilson,  III  f 
Prosecuting  Attorney  i 
Platte  Copnty 

Platte  Ci'ty,  Missouri  I 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
under  date  of  January  17,  1941,  requesting  the  follow- 
ing opinion: 

"In  our  County,  the  Parkville  Benefit 
Assessment  Special  Road  District  Com- 
missioners desire  to  levy  a tax  on 
the  property  in  the  district  for  the 
purpose  of  raising  money  for  rock 
crusher  operation,  the  rock  to  be  used 
on  the  roads  In  the  district. 

"Is  it  necessary  for  the  Board  of 
. Commissioners  to  call  a special  elec- 
tion to  vote  on  the  levy,  or  may  the 
Board,  under  Section  8067  R.S.  Mo. 

1929,  simply  levy  general  taxes  on 
the  property  taxable  in  the  district?" 


We  are  enclosing  a copy  of  an  opinion  rendered 
by  this  department,  under  date  of  March  7,  1959,  to 
Hon.  F.  M.  Brady,  Prosecuting  Attorney,  Benton  County, 


vj  O 
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Missouri,  which  the  writer  believes  will  answer  your 
request.  The  enclosed  opinion  holds  thft  it  does  not 
require  a vote  of  the  people  to  levy  a tax  under  Section 
8067  R,  S,  Missouri,  1929.  However,  the  opinion  goes 
further  by  holding  that  the  Commission,  under  Section 
8067,  supra,  cannot  levy  for  construction  of  roads. 

The  writer  assumes  by  the  above  use  of  the  word 
M construction"  it  is  meant  to  build  a new  road  and  not 
merely  maintain  or  repair  the  roads  in  the  district. 

In  Article  10,  Chapter  42,  Section  8066  R.  S. 
Missouri,  1929,  under  Special  Road  Districts,  we  find 
the  Commission  is  required  to  keep  all  such  roads, 
bridges  and  culverts  in  good  condition,  and  for  such 
purposes  may  rent,  lease  or  buy  teams,  implements,  tools 
and  machinery,  all  kinds  of  motor  power  and  all  things 
needed  to  carry  on  such  work.  'This  Section  reads  in 
part  as  follows! 


MSald  commissioners  ■»  shall  have 

all  the  power,  rights  and  authority 
conferred  by  law  upon  road  overseers, 
and  shall  at  all  times  keep  such  roads, 
bridges  and  culverts  in  as  good  con- 
dition as  the  means  at  their  command 
will  permit,  and  for  such  purpose  may 
employ  hands  and  teams  at  such  compen- 
. sation  as  they  shall  agree  upon?  rent, 
lease  or  buy  teams,  implements,-  tools 
and  machinery j all  kinds  of  motor 
power,  and  all  things  needed  to  carry 
on  such  works  Provided,  that  said  com- 
missioners may  have  such  road  work,  or 
bridge  or  culvert  work,  or  any  part 
thereof,  done  by  contract,  under  such 
regulations  as  said  commissioners  may 
prescribe. " 


Section  8067  R,  S.  Missouri,  1929,  among  other 
things  provides  that  the  board  of  commissioners  shall 
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have  the  power  to  levy  for  working,  repairing  and 
dragging  roads  in  the  district*  Section  8067,  supra, 
reads  in  part  as  follows* 


•'The  board  of  commissioners  of  any 
district  so  Incorporated  shall  have 
power  to  levy*  for  the  i construction 
and  maintenance  of  bridges  and  cul- 
verts in  the  district*  and  working* 
repairing  and  dragging  roads  in  the 
district*  * " 

!• 

In  Barber  Asphalt  Pav*  Go*  v*  Hezel,  155  Mo*  391* 
1*  c*  399*  the  Court  defined  the  words  '’maintain”  and 
"repair”  as  used  in  statutes  pertaining  to  maintenance 
and  repair  of  streets  * in  the  following  manner : 


"♦The  word  "maintain"  does  not  mean 
to  provide  or  construct*  but  means  to 
keep  up;  to  keep  from  change;  to 
preserve  (Woreest*  Diet*);  to  hold 
or  keep  in  any  particular  state  or 
condition;  to  keep  up  (Webst*  Diet.). 

•In  Moon  v* 'Durden*  2 Exch*  21*  it  was 
said*  "The  verb  *to  maintain,’*,,.... 
signifies  to  support  what  has  already 
been  brought  into  existence*"  See* 
also*  Railroad  v,  Godman,  4 N*  E*  Rep. 
(Ind*)  163* 

"•"To  repair"  means  to  restore  to  a 
sound  or  good  state  after  decay*  in- 
jury* dilapidation  or  partial  destruc- 
tion* (Webster;  Street  Railway*  etc** 
Co*  v*  Galveston*  69  Tex*  leo*  cit* 

663*  See*  also*  Railroad  v*  Pittsburg* 
80  Pa*  St*  loc*  cit*  76*) 
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M,It  will  thus  be  seen  that  ’‘mainten- 
ance" and  "repair"  when  applied  to  a 
street  practically  mean  one  and  the 
same  thing.’" 


In  Boston  & M.  R,  R,  v.  County  Commissioners,  133 
N.  E,  67,68,  the  Court  said: 


"It  should  require  no  authority  to  show 
that  the  word  ’maintain’  includes  the 
word  ’repair’," 


Also,  in  Fuche  v.  City  of  Cedar  Rapids,  139  N,  W.  903, 
904,  the  Court  held: 


” To  ’repair'  presupposes  the  existence 
of  the  thing  to  be  repaired} J thus  we 
say  the  thing  needs  repairing;  the  thing 
is  out  of  repair;  and  so,  when  we  speak 
of  repairs,  we  assume  that  the  thing  to 
be  repaired  is  in  existence,  and  the 
word  'repair l contemplates  an  existing 
structure  or  thing  which  has  become  im- 
perfect by  reason  of  the  action  of  the 
elements,  or  otherwise;  and,  when  we 
repair,  we  restore  to  a sound  or  good 
state,  after  decay,  waste,  injury,  or 
partial  destruction,  the  existing 
structure  or  thing  vhloh  needs  to  be 
restored  to  its  original  condition, 
or,  in  other  words,  we  supply,  in  the 
original  existing  structure,  that  whleh 
is  lost  or  destroyed,  and  thereby  re- 
store it  to  the  condition  in  which  it 
originally  existed,  as  near  as  may  be." 
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CONCLUSION . 


Therefore,  it  is  the  opinion  of  this  department 
that  the  board  of  commissioners  may  make  a levy 
tinder  authority  granted  in  Section  8067,  supra,  to 
repair  roads  in  the  district,  and,  in  this  connec- 
tion we  ere  of  the  opinion  the  commission  may  levy 
for  the  purchase  of  a rock  crusher,  when  same  is  to 
be  used  to  crush  rock  which  will  be  used  in  the  re- 
pair of  said  roads  in  the  district* 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


COVELL  R* HEWITT 
(ACTING)  ATTORNEY  GENERAL. 
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COUNTY  COLLECTOR:  Back  taxes  are  not  to  be  included  in 

the  limitation  of  fees  under  Section  11106 
R.  S.  Mo.  1939. 
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> 


Mr.  A.  A.  Willard 
Collector  Revenue 
Dallas  County 
Buffalo,  Missouri 


Dear  Sir* 


This  department  is  in  receipt  of  your  letter  of 
February  12th,  wherein  you  make  the  following  inquiry* 


"Will  you  please  give  your  opinion  on 
Section  9935  Revised  Statutes  of  Missouri 
1937,  which  sets  out  counties  in  differ- 
ent brackets  according  to  the  charges  of 
tax  books  for  the  current  year  as  to 
collector's  pay  for  his  services  in  col- 
lecting revenue,  except  back  taxes. 

Then  in  the  latter  part  of  the  section  is 
stated,  provided  that  the  limitation  on 
the  amount  to  be  retained  as  herein  pro- 
vided shall  ‘apply  to  fees  and  commissions 
on  current  tax  but  shall  not  apply  to 
fees  and  commissions  on  the  collection  of 
back  and  delinquent  taxes. 

If  collection  of  back  taxes  are  to  be 
included  in  the  limitation,  what  law  so 
provides?" 


We  assume  the  section  to  which  you  refer  is  Section 
11106  R.  S,  Mo.  1939,  Daws  of  1937,  page  547.  The  last 
proviso  is  as  follows* 


"Provided,  that  the  limitation  on  the 
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amount  to  be  retained  as  herein 
provided  shall  apply  to  fees  and 
commissions  on  current  taxes,  but 
shall  not  apply  to  commissions  on 
the  collection  of  back  and  delinquent 
taxes  and  ditch  and  levee  taxes, 
and  the  compensation  of  the  county  . 
collector  for  the  collection  of 
levee  taxes  and  ditch  taxes,  collected 
for  drainage  purposes,  shall  be  one 
per  cent  of  the  amount  collected*" 


We  refer  you  to  the  first  paragraph  of  said  section 
which  contains  a provision  with  respect  to  back  taxes: 


"I’he  collector,  except  in  counties 
where  the  collector  is  by  law  paid 
a salary  in  lieu  of  fees  and  other 
compensation,  whall  receive  as  full 
compensation  for  his  services  in  col- 
lecting the  revenue,  except  back 
taxes,  the  following  commissions  and 
no  more:" 


The  section  in  question  which  you  present  was  under 
consideration  in  the  case  of  State  vs.  Davis  335  Mo.  159, 

1 . C . 162 l 


"It  will  be  noted  that  in  the  first 
paragraph  of  the  section  it  is  provided 
that  ’the  collector  shall  receive  as 
full  compensation  for  his  services  in 
collecting  the  revenue,  except  back  taxes, 
the  following  commissions  and  no  more.’ 

In  State  ex  rel.  v.  Hawkins,  169  Mo. 

615,  70  S.  W.  119,  It  was  contended  that, 
by  this  paragraph,  ’back  taxes'  were 
excluded  from  the  provisions  of  Section 
9935.  We  ruled  to  the  contrary  and  held 
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that,  under  said  section,  a collector 
was  entitled  to  compensation  for  col- 
lecting delinquent  taxes,  to  be  deducted 
from  the  taxes  collected,  and  further 
compensation  under  Section  9969,  Revised 
Statutes  1929,  for  collecting  said  taxes, 
to  be  taxed  against  the  delinquent  tax- 
payer as  penalty  and  costs. 

In  this  situation  plaintiff  contends  that 
the  word  ’levied*  as  used  in  the  clause 
’the  total  amount  of  all  such  taxes  and 
licenses  levied  for  any  one  year*  should 
be  held  to  mean  ’charged.’  If  so  held, 
the  delinquent  taxes  charged  to  the  col- 
lector in  1932  would  be  added  t o the  taxes 
levied  for  that  year,  and  the  compensation 
of  the  collector  fixed  by  subdivision  XIII 
of  Section  9935  instead  Of  subdivision  XI 
of  said  section. 

(2)  The  word  ’levy*  as  applied  to  taxes 
has  a well-defined  and  under stood  meaning. 

It  means  the  formal  order,  by  the  proper 
authority,  declaring  property  at  its  asses- 
sed valuation,  subject  to  taxation  at  a 
fixed  rate.  (State  ex  rel.  Hamilton  v. 
Hannibal  & St.  J.  Ry.  Go.,  113  Mo.  297, 
l.c.  307,  21  S.  W.  14.)  The  clause  under 
consideration  Is  not  ambiguous,  and  the 
Legislature  must  have  used  the  word  ’levied’ 
advisedly.  In  this  connection  It  should 
be  noted  that  before  taxes  become  delinquent 
they  must  have  been  current.  It  follows 
that  the  delinquent  taxes  charged  to  defen- 
dant in  1932  were  counted  in  fixing  the 
compensation  of  the  collector  when  they 
were  current.  Plaintiff  seeks  to  again 
have  said  taxes  counted  in  fixing  said 
compensation.  It  may  be,  as  contended  by 
plaintiff,  that  Inequalities  of  compensation 


Mr*  A.  A,  Willard 


-4 


February  19, 


1941 


occur  as  between  collectors  only 
charged  with  current  taxes  and  col- 
lectors charged  with  both  current  and 
delinquent  taxes.  If  so,  this  court 
is  without  authority  to  amend  the 
statute  by  substituting  the  words  'charged 
and  remaining  uncollected  at  the  beginning 
of  any  year,'  for  the  words  'levied  for 
any  one  year. ' If  inequalities  of  com- 
pensation occur,  it  Is  a matter  for  the 
consideration  of  the  Legislature,  Further- 
more, the  language  used  being  unambiguous, 
executive  construction  of  these  provisions 
of  the  statute  is  not  for  consideration. 

Plaintiff  cites  States  ex  rel.  Scotland 
County  v.  Ewing,  116  Mo,  129,  22  S,  W, 

476;  State  v.  -ascotin  County  (Wash.),  140 
Pac.  914,  Those  cases  do  not  authorize 
a court  amendment  of  the  statute.  The 
judgment  should  be  affirmed^.” 


The  effect  of  the  holding  In  the  above  case  is  that 
delinquent  taxes  are  not  to  be  included  in  determining 
the  rate  of  compensation  o f the  collector  and  we  accord 
ingly  so  hold.  J 


Respectfully  submitted 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 

APPROVED: 


COVELL  R.  HEWITT 
(Acting)  Attorney  General 


OWN  :RT 


Traveling  expenses  of  prosecuting  attorney 
can  be  aid  out  of  surplus  in  class  5, 
or  can  be  paid  out  of  class  6. 


i 

COUNTY  BUDGET  ACT: 


February  26,  1941 


Mr.  Robert  P.  C,  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Dear  Sir* 


filed 


This  department  is  in  receipt  of  your  letter  of 
February  10th,  wherein  you  make  the  following  inquiry: 


nA  problem  has  arisen  confronting  the 
county  court  in  this  county  and  I res- 
pectfully request  an  official  opinion 
from  your  office  on  that  problem. 

•I 

During  my  predecessor’s  term  namely, 
j during  the  course  of  the  year  1939, 
j he  incurred  traveling  expenses  In  the 
I discharge  of  hiff  official  duties. 

I When  our  county  Court  met  last  week 
he  then  presented  the  bill  to  It  for 
payment.  I desire  your  opinion  of. 
whether  there  would  be  any  objection 
to  the  payment  of  this  bill  at  this 
time . 

A somewhat  relevant  fact  in  the  case 
may  be  the  fact  that  at  the  close  of  the 
year  1939  a surplus  existed  In  all  five 
classes . 

If  your  answer  to  my  f irst  question  is 
In  the  negative,  then  I desire  advice 
as  to  what  class  payment  should  be  made 
from." 
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There  does  not  appear  to  be  any  controversy  over 
your  predecessor's  request  for  reimbursement  of  his 
traveling  expenses.  We  assume  that  it  is  a legal  obliga- 
tion of  the  county.  We  are  enclosing  pertinent  opinions 
rendered  by  this  department  on  March  1,  1937  to  Honorable 
Lee  Barham,  Circuit  Clerk  of  Stoddard  County,  and  Honor- 
able R.  L.  Jones,  Clerk  of  the  County  Court  of  New  Madrid 
•County,  Missouri.  These  opinions,  in  effect,  answer  your 
question  as  to  whether  or  not  the  obligation  can  be  met 
at  this  time.  We  are  of  the  opinion  that  same  can  be  met 
at  the  present  time  and  for  the  further  reason  that  you 
state  you  have  a surplus  in  all  classes  for  the  year  1939. 
We,  therefore,  assume  that  you  have  no  outstanding  warrants 
for  prior  years  and  that  you  have  met  all  current  obliga- 
tions that  were  estimated  in  the  budget  for  1939. 

Under  Section  10911  R.  S.  Mo.  1939,  the  section  being 
known  as  part  of  the  county  budget  law,  there  are  five 
classes  of  expenditure.  Class  4 relates  to  the  payment 
of  salaries  of  county  officers.  The  officers  are  privileged 
only  to  Include  in  the  estimate  for  the  conduct  of  the 
offices  blanks  and  supplies  of  an  expendable  nature,  and 
we  are  of  the  opinion  that  traveling  expenses  of  the  prose- 
cuting attorney  could  not  be  classed  under  class  4.  Class 
5 contains  a provision  relative  to  expenditures  for  the 
contingent  and  emergency  expenses  of  the  county  and  further 
provides  that  a transfer  of  any  surplus  funds  from  the 
prior  classes  may  be  ma'de  to  class  5.  It  contains  the 
direct  prohibition  against  the  paying  of  personal  services 
which  have  been  estimated  and  included  under  class  4 of 
county  officers • Under  class  6 any  balance  which  we  inter- 
pret to  mean  a surplus  may  be  expended  for  any  lawful 
purpose • 


CONCLUSION 


We  are  of  the  opinion  that  if  the  expenses  of  your 
predecessor  were  not  included  in  his  budget  when  making 
his  estimate  under  class  4,  that  the  same  may  be  paid 
out  of  any  surplus  in  class  5,  or  the  same  may  be  paid 
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from  any  funds  in  class  6 provided  that  no  lawful 
outstanding  warrants  are  now  in  existence. 


Respectfully  submitted 


OLLIVER  W,  NOLEN 
Assistant  Attorney  General 


APPROVED* 


COVELL  R. " HEWITT 
(Acting)  Attorney  General 


OWN iRT 


COUNTY  COURT:  The  county  and  circuit  courts  may 

JURY  COMMISSIONERS:  examine  a poll  hook  in  preparing, 

before  selecting,  persons  qualified 
to  serve  as  jurors  as  provided  in 
Section  705  and  Section  706  R.  S.  Mo.  1939. 


March  14,  1941. 


Honorable  C.  A.  Wiegenstein 
Presiding  Judge 
Madison  County 
Frederiektown,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion,  under  date  of  March  6,  1941, 
which  reads  as  follows; 


"It  has  been  the  common  practice 
of  the  County  Court  of  this  County, 
in  fulfilling  his  duties  under 
Section  705  supra,  to  select  '•the 
Four  Hundred  names  to  be  placed  in 
the  box  from  which  the  names  of 
petit  jurors  are  drawn  by  first 
studying  the  various  poll  books  of 
the  County. 

"At  the  February  Term  of  the  County 
Court  of  this  County,  while  In 
conference  with  Hon.  Frank  Fenwick, 
•Judge  of  the  Circuit  Court,  I was 
informed  that  the  use  of  the  poll 
books  for  this  purpose  was  unlawful. 
I have  read  the  citations  under  the 
above  section  and  also  section  706 
R5M0  1939,  and  I do  not  find  where 
tills  point  has  been  decided  in  any 
of  our  Appellant  courts.  I know 
that  we  are  not  allowed  to  select 
jurors  from  a list  prepared  by  any- 
one else,  but  a3  the  poll  books  do 
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not  contain  a list  of  names  prepared 
by  anyone  and  is  a public  record,  I 
can  see  no  reason  Tor  the  law  that 
the  use  of  the  poll  books  13  unlawful* 

"I  would  appreciate  a letter  of  advice 
from  you  on  your  point  at  your  earliest 
convenience, ' 

ttI  remain” 


Section  705,  R*  S*  "ilo# ' 1939,  provides  the  manner 
by  which  the  county  court  shall  select  persons  qualified 
for  jury  service  and  reads  as  follows i 


"The  county  court  of  each  county  at  a 
term  thereof  not  less  than  thirty  days 
before  the  commencement  of  the  circuit 
court  or  other  court  having  civil  and 
criminal  jurisdiction,  or  civil  or 
criminal  jurisdiction,  shall  select 
names  of  not  less  than  four  hundred 
persons  having  all  requisite  qualifi- 
cations of  jurors;  and  the  court  in 
selecting  such  names  shall  select,  as 
near  as  practicable,  the  same  number 
from  each  township  in  the  county  ac- 
cording to  the  relative  population, 
and  shall  determine  how  many  petit 
•jurors  and  alternate  petit  jurors 
shall  be  selected  from  each  township 
in  said  county  and  the  names  of  such 
persons  and  the  township  from  which 
they  are  selected  shall  be  written  on 
separate  slips  of  paper  of  the  same 
size  and  kind  and  all  the  names  so 
selected  from  any  one  township  shall 
be  placed  in  a box  with  a sliding  lid 
to  be  provided  for  that  purpose  and 
thoroughly  mixed,"  ' 


/ 
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Section  13394,  R.  3.  Mo.  1939,  provides  the  circuit 
court  shall  constitute  a jury  committee  ‘in  certain 
circuits  and  shall  assist  the  county  court  in  preparing 
jury  lists'  and  draw  names  as  provided  in  Sections  706 
and  707,  R.  S.  Mo.  1939: 


"In  all  counties  in  this  state  which 
now  constitute,  or  may  hereafter  const- 
tute,  a separate  judicial  circuit  with 
only  one  judge  of  the  circuit  court 
therein,  the  judge  of  such  circuit 
court  is  hereby  constituted  a jury 
commissioner,  whose  duties  as  such 
commissioner  shall  be  to  assist  the 
county  court  to  prepare  jury  lists  and 
to  draw  names  as  provided  for  in  sections 
705  and  706  Revised  Statutes  1939.  bach 
such  jury  commissioner  shall,  as  compen- 
sation for  his  services  as  jury  commis- 
sioner solely,  as  provided  in  this 
section,  receive  a salary  of  twelve 
hundred  dollars  per  annum,  said  salary 
to  be  paid  by  the  county  in  equal 
monthly  Installments.  In  all  judicial 
circuits  in  this  state  which  circuits 
are  constituted  of  two  or  more  counties 
the  circuit  judge  is  hereby  constituted 
a jury  commissioner  charged  with  the 
•powers  and  duties  herein  prescribed, 
and  for  the  performance  of  said  duties 
he  shall  receive  a salary  of  §1300.00, 
per  annum,  to  be  paid  in  equal  monthly 
installments  out  of  the  State  Treasury*" 


In  construing  statutory  provisions,  one  of  the 
cardinal  rules  of  construction  is  to  determine  the 
intention  of  the  legislature  and  to  give  it  that 
construction  if  at  all  possible.  (Wallace  v.  Woods, 
102  S.  W.  (2d)  91,  340  Mo.  452. 
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Your  request  requires  an  Inspection  of  the  law 
pertaining  to  the  possession  of*  poll  books  and  whether 
such  records  are  public  records  and  may ‘ be  inspected  by 
any  one.  Section  11614,  R,  S,  Mo.  1939,  requires  one 
poll  book  to  be  delivered  to  the  clerk  of  the  county 
court,  subject  to  the  power  of  the  county  clerk  to  send 
the  Sheriff  for  same  if  this  is  not  done.  This  section 
further  provides,  that  the  other  poll  book  shall  be 
retained  in  the  possession  of  the  Judges  of  the  Election, 
open  to  the  inspection  of  all  persona* 


"At  the  close  of  each  election  the 
judges  shall  transmit  one  of  the  poll 
books  by  one  of  their  clerks  or  by 
registered  mail  at  their  discretion 
to  the  clerk  of  the  county  court  in 
the  county  in  which  the  election  wa3 
held  within  two  days  thereafter;  if 
the  poll  books  are  not  returned  in 
the  time  provided  the  clerk  shall 
have  the  power  to  either  send  the 
sheriff  or  a messenger  for  said 
books;  the  other  poll  book  shall 
be  retained  in  the  possession  of 
the  judges  of  election  open  to  the 
inspection  of'  all  persons*  Provided, 
that  if  such  poll  books  be  trans- 
mitted by  messenger,  the  county 
court  shall  pay  such  messenger  for 
•such  service  at  the  rate  of  ten 
cents  per  mile  for  each  mile 
necessarily  traveled,  going  and 
returning,'1 


The  county  court,  under  Section  13775,  R.  S,  Mo, 
1939,  shall  direct  the  Sheriff  of  the  county  to  bum 
the  poll  books  but  not  until  3ame  have  been  filed  for 
five  years.  Said  section  reads  as  follows* 


"The  county  courts  of  the  several 
counties  in  this  state  are  hereby 
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authorized  to  direct  the  sheriff 
of  their  respective  counties  to 
destroy,  by  burning,  during  the 
session  of  and  in  the  presence  of 
the  county  court,  the  papers  here- 
inafter designated,  after  a period 
of  five  years  after  the  filing 
thereof,  to  vriLti  Assessment  lists, 
dramshop  petitions,  dramshop 
receipts  and  statements,  dramshop 
bonds,  merchants’  and  manufacturers’ 
statements,  school  enumeration  lists, 
school  estimates,  poll  books , annual 
settlements  and  bonds  of  road  over- 
seers, canceled  county  warrants, 
settlements  of  county  treasurer, 
settlements  of  superintendent  of 
poor  farm,  canceled  school  district 
warrants,  justice  of  the  peace  papers, 
©stray  papers,  appointments  of  deputies, 
reports  and  receipts  of  the  collectors 
of  the  revenue,  certificates  of  fines, 
statements  of  campaign  expenses, 
quarterly  statements  of  fees  received 
by  county  officers,  income  tax  reports, 
birth  and  death  reports,  settlements 
of  village  sdhool  district  treasurers, 
road  overseers’  reports,  road  commis- 
sioners’ reports,  poll  tax  lists  and 
accounts,  and  bills  allowed  against 
the  qounty*”  (Underscoring  ours) 


Unquestionably  it  was  the  intention  of  the  legisla- 
ture in  enacting  such  statutory  provisions,  to  permit 
any  person  to  examine  the  poll  books  and  that  said  poll 
books  shall  not  be  destroyed-  for  five  years  after  same 
are  filed*  While  we  hesitate  to  disagree  with  the  learned 
chancellor,  we  are  unable  to  find  anything  in  Section  705, 
supra,  or  any  other  statutory  restriction  placed  upon  the 
county  and  circuit  court  from  examining  a poll  book  before 
they  select  persons  for  jury  service,  nor  are  we  able  to 
conceive  any  valid  reason  why  this  should  be  criticized* 
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It  appears  to  the  writer  that  an  examination  of  the  poll 
book,  by  the  county  and  circuit  court  before  performing 
this  statutory  duty,  would  be  very  helpful  to  the  court. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr, 
Assistant  Attorney  General 


APPROVED i 


Vane  6.  thurlo 

(Acting)  Attorney-General 
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SCHOOL  DISTRICTS: 

/ 


May  sell  school  buildings  if  no  longer 
required  and  new  building  is  provided. 


1 March  24,  1941 

Y 


Mr.  Robert  P.  C.  Wilson,  III 
Prosecuting  Attorney 
Platte  County. 

Platte  City,  Missouri 


Dear  Sir: 


/ 

Vv 


This  will  acknowledge  receipt  of  your  letter  of 
March  4,  1941,  which  is  as  follows: 


"I  respectfully  request  the  opinion 
of  your  department  on  the  question 
presented  by  the  following  factual 
situation:  * 

"A  consolidated  school  district  in 
our  county  has  closed  several  schools 
in  the  rural  area  in  the  district  con- 
solidated. The  board  now  wishes  to  make 
some  disposition  of  the  old  school"  houses 
Inasmuch- as  insurance  must  be  paid  on 
them  when'*  they  are  idle  and  inasmuch  as 
there  is  -c  nsiderable  depreciation  on 
the  materials  in  the  buildings.  The 
board  would  like  to  tear  down  these  -old 
buildings  and  dispose  of  them  in  this 
manner  if  such  is  a perral; ■ ible  course 
of  action.  May  such  action  be  taken, 
and  if  so,  what  is  the  proper  proceedure 
for  the  board  to  take  in  so  doing?” 


i 
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Proin  your  request  we  assume  that  the  schoo]  district 
In  question  Is  one  organized  under  the  provisions  of  Section 
10487,  R.  S,  Mo,,  1939,  and  governed  hy  the  provisions  of 
Article  V of  Chapter  72  of  R,  S.  Mo,  1939, 

Section  10471,  R,  S,  Mo,  1939,  reads  in  part  as 
follows? 


and  whenever  there  is  within 
the  district  any  school  property  that 
is  no  longer  required  for  the  use  of 
the  district,  the  board  is  hereby 
authorized  to  advertise,  sell  and  con- 
vey the  same,  and  the  proceeds  derived 
therefrom  shall  be  placed  to  the  credit 
of  the  building  fund  of  such  district,” 


This  provision  would  seem  to  authorize  the  board  of 
directors  to  dispose  of  any  school  property  that  is  no 
longer  required  for  the  use  of  the  school  district.  We 
also  refer  you  to  Section  10403,  R.  S.  Mo,  1939,  contained, 
in  the  laws  applicable  to  all  classes  of  schools  wherein  it 
is  provided  that  no  "school  cite  shall  be  abandoned  or 
sold  until  another  cite  and  house  are  provided  for  such 
school  district,”  I tafte  it  that  in  the  present  instance 
the  consolidated  district  has  another  schoolhouee  in  which 
instruction  may  be  given  or  they  would  not  have  desired  to 
abandon  the  buildings  in  contemplation. 

Under  the  above  provisions  it  is  our  opinion  that  the 
board  of  directors  of  this  school  district  is  authorized 
to  sell  the  building  and  cite  of  the  abandoned  schoolhouse, 
if  said  buildings  are  not  now  required  by  the  district  in 
order  to  carry  on  itf  educational  program.  We  see  nothing 
that  would  prevent  the  district  from  selling  the  buildings 
and  .cites  intact  or  tearing  down  an  old  building  and  dis- 
posing of  the  materials  after  destruction.  In  any  event, 
it  is  the  sale  of  the  school  districts  property  which  the 
board  is  authorized  to  do. 

Respectfully  submitted, 

APPROVED* 

LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

C.  THURLO 

(Acting)  Attorney  General 
LLB/rv 


TOWNSHIPS: 


Arbitrary  refusal  of  chairman  to  sign 
order  for  purchase  price  of  road 
machinery  where  the  majority  of  the 
members  of  the  board  have  voted  for 
the  issuance  of  said  order,  forces 
the  recipient  of  said  order  to  bring 
court  action* 


April  14,  1941 


Hon.  Mark  Wilson 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  Sir  s 


We  are  in  receipt  of  your  request  for  an 
opinion,  dated  April  11,  1941,  which  reads  as 
follows: 


HOne  of  our  township  boards  has 
submitted  a proposition  to  me 
on  which  I was  unable  to  give 
an  opinion  and  1 told  them  I 
would  write  for  your  opinion. 

”It  appears  that  the  old  town-* 
ship  board  purchased  a roek 
crusher*  The  president  of  the 
board  refused  to  sign  the  con- 
tract to  purchase  and  also  the 
warrant  for  the  first  payment 
on  the  crusher.  Two  of  the 
three  members  of  the  board 
agreed  to  purchase  the  crusher 
and  one  of  the  members  signed 
the  warrant  and  the  contract 
as  chairman.  The  seller  of 
the  crusher  was  present  at  the 
board  meeting  and  the  president 
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of  the  board,  declared  to  him1  that 
he  would  not  sipn  the  contract  or 
sign  the  warrant  for  the  first 
payment,  'fhe  nifew  board  has  now 
come  into  of fic'a  and  does  not  want 
the  crusher  and  would  like  to  have 
the  money  back  already  paid  by 
the  warrant  and  the  contract  to 
purchase  declared  null  and  void. 

The  question  seems  to  narrow  down 
to  whether  or  not  two  members  of 
the  board  have  a right  to  contract 
and  issue  a warrant  without  the 
consent  and  signature  of  the  presi- 
dent of  the  board. " 


In  answer,  we  wish  to  say  that  we  are  enclosing 
an  opinion  heretofore  rendered  by  this  office  to  Hon. 
Robert  W,  Smart,  Prosecuting  Attorney  of  Lawrence 
County,  Mount  Vernon*  Missouri,  dated  January  20,  1941. 
The  purpose  for  enclosing  the  opinion  is  for  the  reason 
that  it  is  no  doubt  deteriorative  of  one  of  the  points 
confronting  you  in  this  situation.  Therefore,  you  can 
see  that  the  first  question  to  determine  is,  whether 
the  person  who  sold  the  crusher  Is  entitled  to  a legal 
claim  from  the  township  for  the  purchase  price  thereof. 

For-  the  purpose  of  this  opinion,  we  assume  that 
there  was  sufficient  current  revenues,  and  anticipated 
revenues  to  pay  the  contract  price  of  the  crusher, 
after  all  the  allowed  prior  claims  had  been  paid. 

Section  13968  R.  S,  Missouri,  1939,  provides, in 
part,  as  follows: 


“Money  to  be  paid  out  only  on  order 
of  township  board-- school districts 
not  affected,  - The  township  trustee 
and  ex  officio  treasurer  shall  not 
pay  out  any  moneys  belonging  to  the 
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township  for  any  purpose  what- 
ever, except  upon  the  order 
of  the  township  hoard  of  direc- 
tors, signed  by  the  chairman  Of 
said  bO'.rd  and  attested  by  the 
township  clerk:  ” •"*  " 


it  will  be  noted  in  reading  the  first  part  of  this  sec- 
tion that  it  is  provided  that  the  township  trustee,  ex 
officio  treasurer,  shall  not  pay  out  any  money  belonging 
to  the  township  for  any  purpose  whatever,  except  upon  the 
order  of  the  township  board  of  directors,  signed  by;  the 
chairman  of  said  board  and.  attested  by  the  township  clerk 

Section  15978  h.  3.  Missouri,  1959,  reads  as 
follows : 


"Claims  against  a township,  how 
presented,  - Any  person  having 
a claim  or  account,  against  the 
township  may  file  such  claim  or 
account  in  the  office  of  the  town- 
ship clerk,  to  be  kept  by  the  said 
clerk,  and  laid  before  the  township 
board  at  their  next  meetings  Pro- 
vided, however,  that  any  person  hav- 
ing a claim  against  the  township  may- 
present  said  claim  to  the  township 
board  himself,  or  by  an  agent,  at 
any  legally  convened  meeting  of  said 
board;  said  board  shall  have  the 
power  to  determine  the  legality 
or  illegality  of  any  claim  or  ac- 
count against  the  township , and  to 
reject  said  claim,  or  any  part 
thereof,  as  to  them  appes.rs  just 
and  proper;  but  in  no  case  shall 
the  township  board  be  authorised 
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to  allow  any  claim,  or  any  part 
thereof,  until  the  claimant  makes 
out  a statement,  verified  by  affi- 
davit to  the  amount  and  nature  of 
his  claim,  setting  forth  that  the 
same  is  correct  and  unpaid,  or,  if 
any  part  thereof  has  been  paid, 
setting  forth  how  much." 


Section  13983  R.  S.  Missouri,  1939,  provides  as 
follows : 


'Claims  against  township,  how 
collected*  - When  any  claim  or 
account,  or  any  part  thereof,  shall 
be  ’allowed  by  the  towiiship  board 
of  directors,  they  shall  draw  an 
order  upon  the  township  trustee  in 
favor  of  the  claimant  for  the  amount 
so  allowed  - said  order  to  be  signed 
by  the  president  of  said  board,  and 
attested  by  the  township  clerk  and 
delivered  to  said  claimant," 


Therefore,  from  the  reading  of  the  foregoing  sections, 
it  will  be  noted  that  the  law  provides  emphatically  that 
the  order  of  the  township  board  shall  be  signed  by  the 
chairman* 

In  your  request  you  state  that  two  of  the  members 
voted  for  the  purchase  of  the  crusher  and  of  course 
would  bind  the  township  and  would  create  a legal  obli- 
gation upon  the  township  if  they  were  entering  into  an 
agreement  wuich  they  had  a legal  right  to  do*  Hence, 
the  first  question  that  presents  itself  is:  Was  the 
board  within  its  legal  rights  in  the  purchase  of  the  rock 
crusher?  This  question  can  be  determined  by  the  opinion 
which  is  hereto  attached*  Therefore,  if  the  contract  for 
the  purchase  of  the  machinery  was  for  a greater  sum  than 
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the  current  revenue  and  the  anticipated,  revenue,  added 
together,  - of  that  particular  year,  - after  subtract- 
ing all  the  prior  allowed  claims,  then,  in  that  event 
the  board  would  be  doing  an  illegal  act  and  the  chair- 
man of  the  board,  oh  that  ground,  could  refuse  to  issue 
the  order,  The  seller  of  the  crusher,  in  our  opinion, 
would  be  unable  to  force  the  board,  and  the  chairman,  in 
a court  action,  to  issue  an  order,  and  thereby  force 
the  treasurer,  through  suitable  court  order,  to  pay  for 
the  crusher.  On  the  other  hand,  if  the  purchase  of  the 
crusher  was  a legal  purchase,  and  the  board  had  a right 
to  obligate  the  township  for  the  purchase  thereof,  then 
the  vote  by  the  two  members  who  voted  for  the  purchase 
of  said  crusher,  (providing  there  were  suitable  orders 
and  minutes  made  by  the  board)  would  create  a legal 
obligation  upon  the  township,  and  the  seller  of  the 
crusher  would  have  a right  to  bring  an  action  to  force 
the  chairman  of  the  board  to  fulfill  his  legal  duty, 
namely,  issue  an  order  for  the  purchase  price  of  the 
crusher;  or,  as  you  state  his  term  of  office  having 
expired,  could,  through  suitable  action  force  the 
present  township  board  to  issue  the  order  through  its 
township  chairman,  and  have  the  same  duly  honored  and 
paid  by  the  treasurer. 


CONCLUSION. 


In  conclusion,  it  is  our  opinion  that  whore  a township 
chairman  refuses  to  sign  an  order,  that  if  the  board,  of 
which  he  is  chairman,  has  the  legal  right  and  does  through 
a legal  meeting,  vote  and  rule  that  such  an  order  shall  be 
made,  that  he  shall  sign  the  same,  creates  a legal  claim 
which  Is  binding  upon  the  township,  but,  where  the  chair- 
man refuses  to  sign  the  order,  the  only  way  that  the  order 
for  the  purchase  price  can  be  procured,  during  the  incum- 
bency of  the  chairman,  is  by  an  order  forcing  the  chair- 
man to  carry  out  his  duty  placed  upon  him  by  statute, 
procured  through  suitable  court  order  in  a court  of  record. 
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On  the  other  hand,  if  two  members  of  the  board,  through 
their  vote,  attempt  to  place  upon  the  township  a money 
obligation  which  in  truth  and  in  fact,  they  have  no  legal 
authority  to  do,  then,  in  that  event,  the  person  for  whom 
the  purported  order  is  sought  to  be  made  cannot  recover. 


Respectfully  submitted. 


B,  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED: 


VANE  C,  THURLO 

(Acting)  Attorney  General 
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Omitted  personal  property  on  a return  to 
the  assessor  cannot  he  assessed  as  to 
previous  years. 


May  21,  1941 

i 


Honorable  Robert  P.  G.  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion- 
under  date  of  May  17,  1941,  which  reads  as  follows : 

"A  short  time  ago  a wealthy  man  in 
this  county  died.  In  years  hereto- 
fore, including  the  present  year. 

It  had  been  his  custom  to  turn  in 
to  the  County  Assessor  a list  of 
but  a few  hundred  dollars  in  per- 
sonalty to  be  taxed.  It  now., 
develops  that  he  may  have  ao  much 
as  one  hundred  thousand  dollars 
In  stocks  and  bonds  which  he  has 
never  turned  in  to  the  Assessor. 

I respectfully  request  an  opinion 
from  your  office  on  whether  or  not 
there  Is  any  way  for  the  county  to 
collect  any  taxes  on  this  property 
above- the  amount  he  has  been  In 
• the  habit  of  turning  in.” 


In  the  case  of  City  of  Hannibal  ex  rel.  v. 
Bowman,  98  Mo.  App.  103,  1.  c.  108,  the  court  said: 


” There  Is,  therefore,  no  such  thing 
as  an  equity  In  a county  or  in  a 
city  that  will  authorize  an  assessor, 
after  he  has  completed  his  assessment 
and  turned  over  his  books  to  the 
proper  officer  and  after  his  assess- 
ment has  passed  the  boards  of  equali- 
zation and  of  appeals,  to  repossess 
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Columbia, 


himself  of  the  assessor’, s books  and 
enter  therein  p rsonal  property, 
which  by  accident  or  intention  was 
omitted  from  the  list  furnished  by 
the  taxpayer  and  which  escaped  the 
notice  of  the  assessor.  He  can  only 
proceed  at  the  time  and  in  the  manner 
pointed  out  by  statute  and  to  justify 
his  assessment  he  must  be  able  to  put 
bis  finger  on  the  statute  that  gives 
him  the  authority  to  make  it,  Welty 
on  Assessments,  p.  36}  Cooley  on 
Taxation  (2  Ed.),  p.  42,  note  3; 

Hamilton  v.  Amsden,  83  Ind.  304; 

Whitney  v.  '^homas,  23  N.  Y.  281.  Tho 
assessment  is  the  basis  of  the  tax. 
Therefore,  if  the  assesment  Is  void 
it  necessarily  follows  that  the  tax 
Is  likewise  void.  Tho  State  ex  rel. 

Wyatt  v.  The  Wabash  R’y  Co.,  114  Mo. 

1.  c.  11;  S tate  ex  rel.  v.  Edwards, 

136  Mo.  360;  State  ex  rel.  v'i  Thompson, 

149  Mo.  441." 

Also,  In  the  caso  of  Tumulty  v.  district  of 
102  P.  (2d)  254,  pars,  7,  8,  the  court  said: 

But  It  is  a well  known  rule 
of  law  that  In  the  absence  of  statu- 
tory provision  for  reassessment  for 
prior  years,  none  can  validly  be 
made.  Paced  with  a valid  assessment, 
the  action  of  changing  the  names  of 
field  books,  tax  ledgers  and  tax 
bills,  instead  of  those  originally 
found  there,  would,  in  fact,  be  a 
reassessment  of  property  regularly 
assessed.  When  property  has  once 
been  finally  assessed  it  cannot  be 
again  assessed.  Commonwealth  v, 

Robinson,  Norton  & Co.,  146  Ky.  218, 

142  S.  W . 406;  City  of  Georgetown  v. 

Graves’  Adm’r,  165  Ky.  676,  178  S.  W. 

1035.  It  is  not  the  policy  of  the 
law  to  favor  reassessments.  Unless 


Hon.  Robert  P.  C.  Wilson  III 


(3) 


May  21,  1941 


the  taxing  statute  expressly  provides 
for  a reassessment,  such  action  is 
void.  State  v.  April  Pool  Gold  Min. 

& Mill,  Co.,  26  Nev.  87,  64  P.  5. 

If  the  property  has  been  validly 
assessed  against  its  owner,  the 
liability  becoming  final,  there  is 
no  power  in  the  statute  for  a re- 
vision of  the  assessment  or  the 
reassessment  of  the  property. 

People fs  Sav.  Bank  v.  Layman,  supra.'* 

Also,  in  the  case  of  State  ex  rel*  Ford  Motor 
Co*  v.  C-ehner,  325  Mo*  24,  1*  c.  32,  the  court  saidt 

” 'No  doubt  If  specific  real  prop- 
erty is  overlooked  or  omitted  It 
can  be  subsequently  assessed  for 
the  previous  omitted  years,  but 
can  it  be  said  the  personal  estate 
was  omitted  vhen  as  in  this  case 
a lumping  assessment  is  made,.  In 
one  year  and  the  taxes  extended 
and  paid,  and  the  next  year  another 
equally  general  description  is  made 
the  basis  of  a back  assessment,  only 
Increased  In  amount.  How  can  it  be 
known  that  the  same  property  Is  not 
at  least  partially  assessed  twice 
* for  the  same  year.  This  is  not  a 
technical  reassessment,  but  is  the 
. ex  parte  act  of  the  assessor  only, 
correcting  his  first  assessment, 
without  notice  to  the  taxpayer,  and 
without  opportunity  to  be  heard 
before  the  board  of  equalisation* 

"’This  ordinance  permits  the  assessor, 
not  the  county  clerk,  to  extend  the 
arrearages  of  taxes.  The  general 
statutes  of  the  State  only  permits 
this  back  assessment  of  real  estate 
and  they  govern  in  the  city  as  well 
as  the  county.  (R.  S.  1839,  sec. 

1902.)  But  conceding  that  the 
ordinance  is  valid,  still  we  think 
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the  back  assessment  when  compared 
with  the  alleged  omitted  year  should 
show  on  Its  face  the  specific  prop- 
erty omitted,  and  unless  it  does  so 
It  Is  void*It  necessarily  follows 
that  without  reference  to  other 
points  raised,  the  so-called  back 
assessment  for  the  year  1391,  did 
not  constitute  any  ground  of  liability 
and  the  court  erred  In  not  sustaining 
the  objection  to  the  evidence  of 
plaintiff  and  in  not  finding  for  de- 
fendant on  said  count.’ 

MTo  the  same  general  effect  is  Hannibal 
ex  rel.  v.  Bowman,  supra.  If  the  as- 
sessors In  the  Buehrmann  and  Bowman 
cases  were  without  authority  to  as r ess 
additional  personal  property  where  the 
taxpayer  in  the  previous  years  had 
returned  an  insufficient  amount  of  such 
property,  how  can  it  be  possible  that 
respondent  assessor  may  go  back  two 
years  to  make  an  additional  assessment 
for  Income  actually  appearing  on  the 
face  of  relator’s  return  which  was  not 
taxed  because  relator,  with  the  concur- 
rence of  thet  assessor  at  the  time  and 
without  subsequent  challenge  from  the 
board  of  equalization,  was  knowingly 
permitted  to  omit  same  from  the  assess- 
ment as  a claimed  deduction? 

''Respondents  cite  Sections  12819,  12801 
and  12969,  Revised  Statutes  1919,  In 
support  of  the  contention  that  respondent 
assessor  had  jurisdiction  to  correct  the 
omission  in  relator’s  1926  Income-tax 
assessment.  Section  12819  provides  a 
scheme  for  subsequent  assessment  and 
collection  of  taxes  where  ’there  has  been 
a failure  to  assess  the  property  in  any 
county  for  any  year  or  years.’  This  sec- 
tion covers  the  situation  where  the  entire 
assessment  for  the  county  has  been  omitted 
for  any  year  or  the  assessment  sought  to 
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be  made  has  been  held  void  for  some 
reason.  The  section  has  no  appli- 
cation to  the  omission  of  assessable 
personal  property  from  the  return 
Of  an  individual  taxpayer*  '* 

Under  the  holdings  in  the  above  cases,  they 
specifically  state  that  real  estate  which  has  been  over- 
looked or  omitted  can  be  assessed  for  the  previous  omitted 
years  but  the  personal  property,  when  omitted,  cannot  be 
reassessed  for  the  previous  years* 

CONCLUSION 

In  view  of  the  above  authorities  it  is  the 
opinion  of  this  department  that  when  a private  person 
does  not  make  a true  return  of  his  personal  property 
to  the  assessor  and  the  books  of  the  assessor  have  been 
closed  the  omitted  property  for  the  previous  years  cannot 
be  assessed. 


Respectfully*  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED t 


VANE  G.  THURLO 

(Acting)  Attorney  General 
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COI'JST^BLES : County  court  is  not  prohibited  i^rom  appointing 

OFFICERS:  a constable  who  is  in  the  general  mercantile 

/ business. 


August  7,  1941 


Honorable  Robert  P.  C.  Wilson  III 
Prosecuting  Attorney 
Platte  City,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  August  4,  1941,  which 
reads  as  follows: 

"The  county  court  recently  appointed 
a merchant  to  serve  as  constable  in 
one  of  the  townships  in  this  county. 

At  that  time  I advised  than  that  I 
was  of  the  opinion  such  action  did 
not  violate  any  of  the  provisions  of 
our  Statutes  and  Constitution.  I 
pointed  out  the  provisions  of*  Section 
13376  R*  S.  Mo.  1939,  but  told  them 
that  there  was  nothing  in  that  section 
which  referred  to  Constables,  and  that 
that  section  had  reference  only  to 
Deputy  Constables.  I would  like  the 
official  opinion  of  your  department 
as  to  whether  I was  correct  in  my 
analysis  of  that  section,  and  as  to 
whether  there  is  any  other  provision 
in  the  Constitution  or  our  Statutes 
which  would  prevent  the  appointment 
as  Constable  of  a person  engaged  in 
the  general  mercantile  business.” 

In  your  request  you  state  that  the  county  court 
has  recently  appointed  a merchant  to  serve  as  constable 
in  one  of  the  townships  in  your  county.  This  appointment 
of  constable  was  probably  made  under  Section  2523*  R.  S. 
Missouri  1939,  where  the  appointment  is  made  in  ease  of 
the  division  or  the  extension  of  a municipal  township. 

If  the  appointment  was  made  under  this  section,  the  ap- 
pointment should  have  been  made  by  the  justices  of  the 
peace  who  were  also  appointed  by  the  county  court  in 
case  of  a division  or  extension  of  a township.  But 
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sine©  you  state  In  your  letter  that  the  county  court  appoint- 
ed the  constable  It  will  be  presumed  that  the  appointment 
was  made  under  Section  15374,  R.  S,  Missouri  1939,  which 
reads  as  follows! 

"If  any  vacancy  occur  In  the  office 
of  constable,  the  county  court  of 
the  county  where  in  such  vacancy 
may  happen  shall  appoint  a constable, 
who  shall  continue  In  office  until 
the  next  general  election,  and  until 
a successor  be  qualified,  and  the 
constable  appointed  shall  execute 
a bond  similar  to  that  given  by  a 
constable  who  is  elected*  And  when- 
ever a petition  shall  be  presented 
to  the  county  court  of  any  county 
in  this  state.  Signed  by  twelve 
qualified  voterai  of  any  unincorpor- 
ated town  or  village  In  such  county 
containing  three  hundred  or  more 
population,  setting  forth  that  there 
Is  no  constable  nor  deputy  constable 
residing  therein,  or  within  one  mile 
thereof,  the  county  eourt  shall  ap- 
point an  additional  constable  for 
the  township  in  which  said  town  or 
village  is  situated,  who  shall  be  a 
resident  of  such  town  or  village, 
and  shall  qualify  as  constables  are 
by  law  required  to  qualify,  and 
shall  possess  all  the  powers  and 
perform  all  the  duties  of  the  con- 
stable of  the  township*" 

This  section  provides  that  In  case  of  a vacancy  in 
the  office  of  constable  the  county  court  shall  appoint  a 
constable  and  whenever  a petition  shall  be  presented  to  the 
county  court  of  any  county  signed  by  twelve  qualified  voters 
in  any  unincorporated  town  or  village  containing  three  hun- 
dred or  more  population,  the  oounty  court  shall  appoint  an 
additional  constable  for  the  township*  The  only  qualification 
set  out  In  this  section  Is  that  they  shall  qualify  as  regular 
constables  are  by  law  required  to  qualify. 

Section  13370,  R.  S,  Missouri  1939,  partially  reads 
as  follows  t 
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HAt  the  general  election  to  he  held 
in  1920,  and  at  each  general  elec- 
tion every  two  years  thereafter,  the 
qualified  voters  of  each  township  in 
every  county  in  this  state  shall 
elect;  a constable,  who  shall  he  a 
resident  of  the  township  for  which 
he  is  elected,  and  who  shall  hold 
his  office  for  two  years  and  until 
his  successor  be  elected  and  quali- 
fied* * * 4*  if'  -ifr  -if-  4?  * 4*  4fr  4S-  4f*  -if-  w 

The  only  qualification  mentioned  in  the  above  partial  sec- 
tion and  in  the  whole  section  is  that  the  constable  shall 
be  a resident  of  the  township  for  which  he  is  elected. 
There  is  no  restriction  as  to  the  election  or  the  appoint- 
ment of  a constable  who  is  a merchant* 

As  mentioned  in  your  request.  Section  13376,  R.  S. 
Missouri  1939,  a deputy  constable  cannot  be  appointed  who 
is  or  may  be  directly  or  indirectly  connected  with  or  en- 
gaged in  the  mercantile  business,  or  a member  of  any  firm 
engaged  In  such  business,  or  a member  of  or  connected  with 
any  collection  agency,  credit  house,  installment  house  or 
loan  agency  where  money  or  moneys  are  sought  to  be  col- 
lected by  suit.  After  careful  research  of  the  statutes 
in  reference  to  constables  we  find  no  law  prohibiting  the 
appointment  of  a constable  who  is  a merchant* 

CONCLUSION 

Since  no  law  prohibits  the  appointment  of  a mer- 
chant a3  constable,  it  is  the  opinion  of  this  department 
that  the  county  court  may  appoint  a merchant  to  serve  as 
constable,  and  in  view  of  Section  13376,  R*  S*  Missouri 
1939,  this  constable  cannot  appoint  a deputy  constable 
who  comes  within  the  provisions  mentioned  in  said  section 
as  to  merchants  and  other  employments  mentioned  therein. 

Respectfully  submitted 

APPROVED: 

W.  J.  BURKE 

Assistant  Attorney  General 

VANE  C.  TMjRLO 

(Acting)  Attorney  General 
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TAXATIONS  Amount  of  levy  that  may  be  made  for  township 

TOWNSHIP:  purposes , including  special  road  and  bridge  fund. 


Honorable  Mark  'Alison 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  Sirs 


This  Department  is  in  receipt  of  your  request  for 
an  official  opinion,  wnich  reads  as  follows: 

"IN  RE:  Opinion  concerning  taxing 
power  of  township  boards. 

"The  county  court  of  this  county, 
the  county  clerk,  and  several  town- 
ship boards  have  requested  an  opinion 
on  the  above  matter. 

"Your  attention  is  directed  particular- 
ly to  Sectidn  13985  and  Section  8821 
R.  S.  Mo.  1939.  There  may  be  other 
sections  which  are  also  Involved  and 
undoubtedly  the  constitution  itself  is 
• involved . 

"This  county  runs  a levy  for  county 
purposes  in  the  amount  of  35^  on  the 
|>100.Q0  valuation.  How  much  of  a levy 
can  township  boards  make  for  incidental 
expenses  of  the  township? 

"What  is  the  maximum  levy  which  a town- 
ship can  run  for  road  and  bridge  pur- 
poses? 

"What  is  the  maximum  levy  for  all  pur- 
poses that  can  be  made  by  the  township 
or  for  township  purposes  exclusive  of 
county  purposes? 
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"Would  a levy  made  by  the  county  for 
township  purposes  be  legal  and  collect- 
ible if  the  township  board  had  not  pre- 
viously complied  with  the  provisions  of 
Section  13985  supra,  in  making  the  esti- 
mate and  account  and  filing  same  with 
the  county  clerk?  Would  failure  to 
make  and  file  such  an  account  as  is 
mentioned  in  Section  13985,  supra,  be 
jurisdictional  so  far  as  the  county 
court's  power  to  levy  taxes  for  town- 
ship purposes  is  concerned? 

"These  questions  have  presented  them- 
selves in  this  county  and  the  statutes 
above  mentioned  are  conflicting  and  con- 
tradictory of  each  other  in  their  terms 
and  no  doubt  the  statutes  may  also  be 
modified  by  the  general  provisions  of 
the  constitution*  It  is  a question 
whether  or  not  the  total  tax  for  ordi- 
nary expenses  and  road  and  bridge  funds 
levied  by  the  county  plus  that  of  the 
township  may  exceed  50^  on  the  $jl00 
valuation,-  If  that  be  true  what  levy 
could  a township  make  for  its  incident- 
al purposes ‘plus  special  road  and  bridge 
purposes  (exclusive  of  bonded  indebted- 
ness) if  the  court  levied  50 / for  county 
purposes?" 


We  believe  that  a summary  of  the  rights  and  powers 
of  a county  and  township  to  levy  taxes  would  clarify  the  pro 
cedure  about  which  you  ask  and  would  facilitate  the  answer- 
ing of  the  questions  submitted  in  your  request. 

Article  X,  Section  11,  of  the  Constitution  of 
Missouri,  provides  in  part  as  follows: 

"Taxes  for  county,  city,  town  and 
school  purposes  may  be  levied  on  all 
subjects  and  objects  of  taxation; 
but  the  valuation  of  property  there- 
for shall  not  exceed  the  valuation  of 
the  same  property  in  such  town,  city 
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or  school  district  for  State  and 
county  purposes.  For  county  pur- 
poses the  annual  rate  on  property, 
in  counties  having  six  million 
dollars  or  less,  shall  not,  in  the 
aggregate,  exceed  fifty  cents  on  the 
hundred  dollars  valuationj  •>?  «•  * 

Article  X,  Section  22,  of  the  Constitution  of 
Missouri,  provides i 

ttIn  addition  to  taxes  authorized 
to  he  levied  for  county  purposes 
under  and  by  virtue  of  section  11, 
article  X of  the  Constitution  of 
this  State,  the  county  court  in  the 
several  counties  of  this  State  not 
, under  township  organization,  and  the 

township  board  of  directors  in  the 
several  counties  under  township 
organization,  may,  in  theif*  discre- 
tion, levy  and  collect,  in  the  same 
manner  as  State  and  county  taxes  are 
collected,  a special  tax  not  exceed- 
ing twenty- five  cents  on  each  $100 
valuation,  to  be  used  for  road  and 
bridge  purposes,  but  for  no  other 
purpose  whatever)  and  the  power  here- 
by given  said  county  courts  and 
township  boards  is  declared  to  be  a 
discretionary  power *H 

Section  8821,  R.  S»  Mo.  1939,  reads* 

HIhe  township  board  of  directors  of 
any  township  may,  annually,  in  their 
discretion,  at  the  same  time  and  in 
the  same  manner  as  taxes  are  now  re- 
quired by  law  to  be  levied  for  county 
purposes,  levy  an  annual  tax  in  ad- 
dition to  those  now  authorized  by  law, 
in  any  amount  not  exceeding  twenty- 
five  cents  on  each  one  hundred  dollars 
valuation  on  all  property  subject  to 
taxation  in  such  township,  to  be  known 
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as  a special  road  and  bridge  fund: 
Provided,  that  the  part  of  said 
special  road  and  bridge  tax  arising 
from  and  paid  upon  property  not 
situated  in  any  road  district,  spe- 
cial or  otherwise,  shall  be  placed 
to  the  order  of  the ' township  road 
and  bridge  fund  and  be  used  in  con- 
struction and  maintenance  of  roads 
and  improving  or  repairing  any  street 
in  any  incorporated  city  or  village 
in  the  township,  if  said  street  shall 
form  a part  of  a continuous  highway 
of  said  township  leading  through  such 
city  or  village. " 

Section  11047,  R.  3.  Mo.  1959,  provides: 

"In  all  counties  in  this  state  which 
have  now  or  may  hereafter  adopt  town- 
ship organization,  if  the  amount  of 
revenue  desired  and  estimated  by  the 
county  court  for  county  purposes  and 
the  amount  dasired  and  estimated  by 
any  township  board  for  township  pur- 
poses shall ‘ together  exceed  the  rate 
per  cent  on  the  one  hundred  dollars 
valuation  allowed  by  section  11  of 
article  X of  the  Constitution  of  Mis- 
souri ’for  county  purposes,*  then  it 
shall  be  the  duty  of  the  county  court 
to  apportion  the  tax  ’for  county  pur- 
poses’ between  the  county  organization 
and  the  township  organization  in  the 
following  manner,  to-wit:  Eighty  per 
cent  of  the  taxes  which  may  be  legally 
levied  ’for  county  purposes’  shall  be 
apportioned  to  the  county  organization 
for  county  purposes,  and  twenty  per 
cent  of  such  taxes  shall  be  apportion- 
ed to  the  township  organization  for 
the  purposes  provided  by  section  13980 
of  the  township  organization  law,  as 
specified  by  the  township  board;  but 
the  combined  rate  for  both  the  county 
and  township  organizations  shall  not 
exceed  the  maximum  rate  provided  by  the 
Constitution*" 
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Section  13985,  R.  S.  Mo.  1939,  reads  as  follows: 

"The  township  Hoard  of  directors 
shall  make  out  an  account  of  the 
amount  of  money  necessary  to  defray 
the  township  expenses  during  the 
next  ensuing  year;  said  account  shall 
be  made  out  not  more  than  sixty  nor 
less  than  twenty  days  prior  to  the 
meeting  of  the  county  court  at  which 
the  assessment  for  county  purposes 
is  madej  said  account  shall  be  signed 
by  the  president  of  the  board,  and 
attested  by  the  clerk,  and  filed  with 
the  clerk  of  the  county  court  on  or 
before  the  first  day  of  said  court, 
who  shall  cause  the  same  to  be  placed 
upon  the  tax  books  of  said  township: 

Provided,  that  said  expenses  shall 
not,  together  with  the  amount  levied 
for  road  purposes  and  special  bridge 
tax,  exceed  in  any  one  year  twenty 
cents  on  the  one  hundred  dollars 
valuation;  and  provided  further,  that 
in  counties  having  a population  ex- 
ceeding thirty-five  thousand  inhabi- 
tants said  tax  shall  not  exceed  for 
any  one  year  fifteen  cents  on  the 
hundred  dollars  valuation,  and  until 
the  next  decennial  census  shall  have 
been  taken,  said  population  shall  be 
deteimined  by  multiplying  the  aggre- 
gate number  of  votes  cast  for  the 
respective  candidates  for  president 
in  1888  in  said  county  by  five,  and 
the  product  thus  obtained  shall  de- 
termine as  to  such  population." 

Prom  a reading  of  your  request  we  deduce  that 
Henry  County  falls  in  the  bracket  of  counties  having  six 

or  less  property  valuation,  since  you  state 
that  the  maximum  rate  that  can  be  charged  there  is  fifty 
cents.  Therefore,  this  opinion  is  written  upon  that  basis. 
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Under  Article  X,  Section  11,  supra,  the  annual 
rate  on  property  "for  county  purposes’'  cannot  exceed 
fifty  cents  on  the  one  hundred  dollars  valuation.  It  is 
well  settled  in  Missouri  that  the  term  "for  county  pur- 
poses" includes  not  only  the  tax  levied  by  the  county  but 
also  the  tax  that  is  levied  for  the  use  of  the  township. 

As  was  said  in  State  ex  rel.  Hirni  v.  Mo.  Pac.  R’y.  Co,, 

123  Mo.  72,  1.  c.  80s 

"It  can  not  be  doubted  that  the  re- 
strictions contained  in  this  section 
were  intended  to  apply  to  every  county 
in  the  state,  whatever  its  Internal 
organization  might  be,  and  that  all 
taxes  of  every  kind  and  description 
levied  for  county  purposes,  it  matters 
not  by  whom  or  how  levied  and  the 
purposes  for  which  levied,  must  be 
within  the  limits  of  the  rates  therein 
fixed;  what  is  called  a township  tax, 
levied  in  a county  under  township 
organization,  having  been  known  and 
recognized  from  the  beginning  of  the 
state  government  as  within  that  class 
of  purposes;  the  limitation  of  this 
seetlon  must  apply  to  taxes  levied  for 
such  purposes,  the  same  as  to  those 
for  any  other  county  purpose,  unless, 
elsewhere  in  the  constitution  is  to  be 
found  some  provision  taking  counties 
under  township  organization  from  the 
operation  of  its  provisions," 

This  rule  is  succinctly  stated  in  State  ex  rel. 
Conrad  v.  Piper,  214  Mo,  439,  1,  c,  445,  as  follows: 

"The  Constitution,  article  10,  sec- 
tion 11,  in  imposing  this  limitation 
on  tax  assessments  used  the  words, 

'For  county  purposes,'  which  include 
in  their  meaning  all  subdivisions  of 
the  county  for  the  use  of  which  taxes 
may  be  imposed." 

Therefore,  when  Article  X,  Section  11,  supra,  sets 
the  maximum  amount  at  fifty  cents  on  the  one  hundred  dollars 
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valuation,  it  means  that  only  that  amount  may  be  levied  for 
the  entire  expenses  of  both  county  and  townships.  Section 
13985,  supra,  provides  that  the  expenses ‘of  the  township 
shall  not  exceed  twenty  cents  on  the  one  hundred  dollars 
valuation,  which  expenses  include  the  amount  levied  for 
road  purposes  and  special  bridge  tax  and  those  set  forth  in 
Section  13980,  il,  S,  Mo.  1939,  which  are  as  follows: 


(1)  The  compensation  of  township  of- 
ficers for  their  services  render- 
ed in  their  respective  townships; 

(2)  Contingent  expenses  necessarily 
incurred  for  the  use  and  benefit 
of  the  township; 

(3)  The  moneys  authorized  to  be  raised 

by  the  township  board  of  directors 
for  any  purpose,  for  the  use  of 
the  township.  •» 


However,  it  must  be  noted  that  the  county  has  the 
primary  right  to  levy  any  amount  of  taxes  up  to  the  maximum 
provided  for  by  the  Constitution  for  county  expenses, and  the 
right  of  the  township  td  a levy  of  twenty  cents  on  the  one 
hundred  dollars  valuation  is  subservient  to  the  prior  right 
of  the  county.  As  was  pointed  out  in  the  Piper  Case,  supra, 
(1.  c.  445): 

"That  would  render  the  county  court, 
when  making  provision  for  the  expense 
of  conducting  the  county  affairs,  to 
a large  extent,  subordinate  to  the 
township  boards.  That  was  not,  orig- 
inally at  least  the  intention  of  the 
General  Assembly  as  expressed  in  the 
statutes  governing  this  subject,  and 
if  the  Legislature  has  ever  changed  its 
purpose  in  that  partiuclar.  It  has  not 
expressly  said  so,  a a " 

Therefore,  the  county,  in  making  its  levy  to  obtain 
money  sufficient  to  conduct  the  county  affairs,  may  levy  any 
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amount  It  wishes,  even  up  to  the  maximum.  The  township,  in 
putting  in  its  account  as  to  how  much  will  he  needed  for 
township  purposes,  Is  limited  to  twenty  per  cent.  If  th© 
combined  estimates  of  the  two  subdivisions  exceed  the  maxi- 
mum amount  provided  for  by  the  Constitution  (which  in  this 
case  is  fifty  cents),  then  Section  11047,  supra,  becomes 
controlling.  That  section,  which  Is  quoted  above,  provides 
that  in  such  a case  the  county  court  shall  apportion  the 
tax  “for  county  purposes, " which  is  fifty  cents,  between  the 
county  organisation  and  the  township  organization  in  the 
following  manner,  to-wit:  eighty  per  cent  of  the  taxes  which 
may  be  legally  levied  shall  go  to  the  county  organization, 
and  twenty  per  cent  of  such  taxes  shall  be  apportioned  to 
the  township  organization.  Under  this  section  if  at  any  time 
the  combined  amount  of  revenue  desired  and  estimated  exceeds 
fifty  cents,  then  the  county  shall  receive  forty  cents  and 
the  township  ten  cents.  However,  we  do  not  in  this  opinion 
pass  upon  the  question  as  to  what  would  be  the  apportionment 
If  the  county  desired  thirty-five  cents  and  the  township 
made  an  estimate  of  twenty  cents.  It  will  be  noted  that 
under  this  situation  the  combined  amount  would  be  fifty-five 
cents,  and  in  the  apportionment  undex°  Section  11047,  supra, 
the  township  would  only  get  ten  cents,  while  if  the  town- 
ship had  estimated  a fifteen  cent  rate  on  the  one  hundred 
dollars  valuation,  then  it  would  receive  the  same.  Such 
condition  would  seem  inequitable  and  unjust  because  of  th© 
county  receiving  more  than  it  desires  and  the  township  being 
cut  below  a figure  to  which  it  was  legally  entitled, 

Th©  question  next  arises  whether  a townsjhip,  if  it 
feels  the  need  for  more  money  for  road  pux’poses,  can  obtain 
the  same.  As  stated  In  Section  13985,  supra,  the  amount  re- 
ceived by  the  township  from  the  amount  provided  In  Article  X, 
Section  11,  supra,  includes  moneys  for  road  purposes  and  the 
special  bridge  tax.  However,  the  people  of  Missouri,  recog- 
nizing the  fact  that  perhaps  this  amount  of  money  for  road 
purposes  would  not  be  sufficient.  In  1903  amended  the  Consti- 
tution by  placing  therein  Article  X,  Section  22,  which  pro- 
vides for  a special  road  and  bridge  tax  not  exceeding  twenty- 
five  cents  on  each  one  hundred  dollars  valuation.  This  tax 
may  be  levied  in  addition  to  other  road  and  bridge  taxes. 

In  State  ex  rel.  Vaught  v.  A.,  T,  & S.  F,  R»y  Co., 
270  Mo,  251,  265,  this  provision  was  before  the  court  for 
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interpretation  and  Judge  Brown  said* 

’’The  constitutional  amendment  per- 
mits the  twenty-five  cent  levy  ’in 
addition  to  taxes  authorized  to  he 
levied  for  county  purposes  under  and 
by  virtue  of  section  lT.  * and  the 
statutes  enacted  In  pursuance  of  it 
contain  the  same  authority.  The  amend- 
ment simply  increases  the  amount  which 
the  county  was  authorized  to  levy  under 
the  provisions  of  section  11  from  fifty 
cents  to  seventy-five  cents  on  each 
one  hundred  dollars  valuation,  with  the 
limitation  that  the  entire  additional 
levy  must  be  made  and  used  for  road 
and  bridge  purposes  and  for  no  other 
purpose  whatever.  It  imposes  no  duty 
upon  the  county  court  to  appropriate 
any  part  of  the  levy  for  county  purposes 
under  section  11  to  such  uses,  but  left 
the  power  undisturbed.'1 

To  like  effect  is  State  ex  rel.  Kersey  v,  Pemiscot  Land  and 
Cooperage  Co.,  295  S.  Vi.  78,  317  Mo.  41. 

Therefore j the  township  board  in  its  discretion 
may  impose  a tax  up  to  twenty-five  cents  on  the  one  hundred 
dollars  valuation  for  the  use  of  roads  and  bridges,  which  is 
in  addition  to  that  provided  for  in  its  estimate  submitted 
to  the  county  court. 

Taking  what  has  been  said  above  as  a guide,  we  will 
proceed  to  answer  your  questions  in  the  order  in  which  they 
are  submitted*- 


I 

When  the  county  runs  a levy  for  county  purposes  in 
the  amount  of  thirty-five  cents  on  the  one  hundred  dollars 
valuation,  then  the  township  board  may  ask  for  a levy  of 
fifteen  cents. 
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II 

The  maximum  levy  which  a township  can  make  for 
road,  and  bridge  purposes  is  twenty  cents,  loss  the  amount 
needed  for  township  expenses  provided  for  In  Section  13980, 
supra.  This,  of  course,  depends  upon  the  fact  that  the 
county  has  only  estimated  a thirty  cent  levy  for  county 
purposes.  However,  a township  may  in  its  discretion  levy 
up  to  twenty-five  cents  on  the  one  hundred  dollars  valuation 
under  Section  22,  supra,  in  addition  to  the  other  levy  for 
road  and  bridge  purposes* 


III 

The  maximum  levy  for  all  purposes  that  can  be 
made  by  the  township  is  twenty  cents,  provided  that  the 
county  has  not  desired  and  estimated  more  than  thirty  cents 
on  the  one  hundred  dollars  valuation.  If  the  county  has 
estimated  more  than  thirty  cents,  then  the  township  is 
subservient  to  and  controlled  by  that  amount. 


IV 

If  the  county  levied  fifty  cents,  then  the  amount 
estimated  by  the  township  would  make  the  total  of  the  two 
over  fifty  cents  and  the  funds  would  have  to  be  apportioned, 
which  would  be  forty  cents  to  the  county  and  ten  cents  to 
the  tov/nship . 


In  answer  to  your  question  as  to  what  effect  the 
failure  of  the  township  board  to  make,  sign  and  file  an 
account  for  the  amount  of  money  necessary  to  defray  the 
township  expenses  as  provided  for  In  Section  13985,  supra, 
would  have  on  the  county  courts  power  to  levy  taxes  for 
township  purposes,  we  refer  you  to  the  general  rule  as 
stated  In  61  C.  J.,  page  562,  par.  688,  which  is  as  follows: 

"Where  It  is  required  by  constitu- 
tional or  statutory  provision  that 
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certain  authorities  of  a political 
division  or  subdivision  of  the  state 
shall  make  and  file,  with  speblfied 
officers,  a certificate,  budget  or 
estimate  of  the  rate  or  amount  of 
taxes  which  they  require  to  be  raised, 
as  a condition  precedent  to  the  levy 
thereof.  It  Is  essential,  before  the 
tax  can  be  lawfully  levied,  that  there 
shall  be  a compliance  with  such  re- 
quirement in  every  substantial  partic- 
ular *H 

This  Is  the  rule  In  Missouri,  as  Is  shown  by  the 
case  of  State  ex  rel.  ISheat  v.  St.  L.  & S.  P.  R’y  Co*,  155 
Mo.  77,  which  Involved  the  validity  of  a levy  made  under  a 
statute  which  required  each  city  to  certify  to  the  county 
court  a statement  of  the  assessments  and  the  rate  of  taxa- 
tion levied  by  the  city  on  all  property  for  municipal  pur- 
poses. The  county  court  upon  receipt  of  such  certificate 
had  levied  the  tax.  The  facts  showed  no  .such  certificate 
was  made  by  the  city  in  this  case.  The  court  said  (1.  c. 
87)* 


"In  the  absence  of  such  certificate 
the  county  court  was  wL  thout  authority 
to  make  the  bevy,  for  it  is  made  one 
of  the  prerequisites  of  its  power  to 
do  so  by  section  7731,  supra.  The 
power  to  tax  is  one  of  the  prerogative 
rights  of  the  state,  and  when  the  legis- 
lature grants  that  power  to  another 
tribunal  on  specific  terms  and  condi- 
tions It  can  only  be  exercised  in  strict 
compliance  therewith.” 


Therefore,  we  rule  that  If  the  township  board  did 
not  make  out  an  account,  or  If  said  account  was  not  signed 
by  the  president  of  the  board  and  attested  by  the  clerk,  or 
If  said  account  was  not  filed  with  the  clerk  of  the  county 
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court,  then  the  county  court  was  without  power  to  levy  any 
taxes  for  township  purposes. 


Respectfully  submitted. 


ARTHUR  O'KEEFE 

Assistant  Attorney-General 


APPROVED: 


VAilE  G.  THURLO 
(Acting)  Attorney-General 


AO'KsEG 


MUNICIPAL  CORPORATIONS:  Violation  of  city  ordinance  regulating 

automobile  speed  is  offense  against  city 
and  is  not  a State  offense* 


October  7,  1941 


1 


Honorable  R.  P,  C.  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Lear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows t 

"I  respectfully  request  an  opinion 
on  the  construction  to  be  given  to 
Section  8395,  It.  S.  Missouri,  1939. 

•I  desire  to  know  whether,  after  a 
municipality  passes  an  ordinance  as 
provided  for  under  that  section, 
limiting  the  speed  of  motor  vehicles 
passing  through  the  municipality  on 
the  state  highway,  the  violation  of 
the  ordinance  so  passed  is  to  be 
considered  a violation  of  the  state 
laws . " 

Section  8395,  R,  S«  Mo.  1939,  provides  as 

follows:. 


"Municipalities  may,  by  ordinance, 
establish  reasonable  speed  regulations 
for  motor  vehicles  within  the  limits 
of  such  municipalities:  * -a  -x  ■>;-  * 

As  was  said  in  Ex  Parte  Williams,  139  8.  W.  (2d) 
485,  1.  c.  489: 

"The  extent  of  this  (police)  power 
of  a city  thus  derived  is  subject 
to,  and  dependent  upon,  the  limita- 
tions of  its  charter.  The  city  is  a 
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creature  of  the  state;  and  before 
it  can  exercise  a particular  police 
power  it  must  fairly  be  included  in 
the  grant  of  powers  by  its  char ter.* ” 

As  was  pointed  out  in  Kansas  City  v.  Case  i/iachlnory 
Co,,  87  S,  W,  (2d)  195,  337  Mo,  913,  a municipal  corporation 
has  no  inherent  police  power  but  derives  it  solely  from 
delegation  by  the  State,  Judge  Hyde  in  the  above  opinion 
said  (1,  c,  202): 

” ’The  protection  of  life,  liberty, 
and  property,  and  the  preservation 
of  the  public  peace  ana  order.  In 
every  part,  division,  and  subdivision 
of  the  state,  is  a governmental  duty, 
which  devolves  upon  the  State,  and  not 
upon  its  municipalities,  any  further 
than  the  state,  in  its  sovereignty, 
may  see  fit  to  impose  upon  or  delegate 
It  to.  the  municipalities.*” 

While  there  is  no  question  but  that  careless  and 
reckless  driving  is  a violation  of  State  law  (Section  8383, 

R,  S.  Mo.  1939),  still  the  Legislature  has  delegated  to  the 
municipal  corporations  the  right  to  regulate  the  speed  of 
motor  vehicles  within,  the  confines  of  the  corporation.  There- 
fore, a city,  in  pursuance  to  the  authority  granted  by  the 
Legislature,  which  enacts  an  ordinance  setting  the  speed 
limit  for  such  city,  may  properly  arrest  and  prosecute  a 
person  who  violates  the  terms  of  the  ordinance.  That  this 
violation  Is  a wrong  against  the  city  and  not  the  State,  Is 
the  view  of  the  Supreme  Court  of  Missouri.  The  rule  Is 
stated  In  McQuillin  Municipal  Corporations,  (2d  Ed.)  Vol. 

3,  page  50,  as  follows: 

”The  doctrine  generally  supported  may 
be  thus  stated:  That  the  single  act 
being  made  punishable  both  by  the  state 
law  and  by  the  municipal  ordinance  of 
the  place  ?;herein  it  was  committed  con- 
stitutes two  distinct  and  several  offenses; 
an  offense  against  the  state  and  an  of- 
fense against  the  municipality,.  The 
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purpose  of  the  ordinance  Is  to 
provide  a mere  police  regulation 
for  the  enforcement  of  good  order 
and  quiet  within  the  limits  of  the 
corporation:  the  state  lav/  has  a 
more  enlarged  object  in  view,  namely, 
the  maintenance  of  the  peace  and 
dignity  of  the  state.  * 

' In  support  of  this  statement  is  cited  the  follow- 
ing Missouri  cases*  State  v.  Muir,  164  Mo.  610,  65  S.  "W. 
285;  St.  Louis  v.  Knox,  74  Mo.  79;  Ex  parte  Hollwadell,  74 
Mo.  395. 

Therefore,  it  will  be  seen  that  a violation  of  a 
city  ordinance  setting  the  maximum  speed  that  may  be  travel 
ed  by  a motor  vehicle td thin  the  confines  of  a municipality, 
is  a wrong  against  the  municipality  and  is  not  a State 
offense,  and  the  prosecution  must  be  conducted  by  .the  city 
attorney  and  not  the  Prosecuting  Attorney  of  the  county. 


Conclusion 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that,  the  violation  of  a city  ordinance 
regulating  the  speed  of  a motor  vehicle  is  an  offense  against 
the  municipality  and  not  against  the  State,  and  the  prosecu- 
tion of  same  must  be  conducted  by  the  city  attorney. 


Respectfully  submitted 


ARTHUR  0 f KEEFE 

Assistant  Attorney-General 


APPROVED: 


VANE  C.  THUiiLO 

(ACTING)  Attorney-General 


AO’KjEG 


PRISON  MADE  GOODS:  / Prison  made  goods  may  be  shipped 

SHIPMENT  PRIOR/ TO  OCT}'.  jL4th*  outside  Missouri  prior  to  midnight 
/ ■■"/  1 //  October  13,  1941 


/Ojctober  11,  1941 


Mr1,  >*  P.  ’rtillis  / 1 
p/Ommissioner  of  /industries 
Department  of  Penal  Institutions 
Jefferson  City,^  Mis  souri 

: yf  j/rj  \ 

Dear  Mr.  Willis*  \ 


FILE 


when 
the  / 


j This/  is  In  feply  to  your  letter  of  recent  date 
vein  you/ request  an  opinion  from  this  department  on 
following  statement  of  facts* 


“Mr*  Autenrieth,  wants  for  hiB  file  an 
Opinion  from  you  as  to  the  matter  of 
Shipping  ’prison  made’  goods  outside  the 
/S'tat  e of  Mi  s souri  * “ 

/ /"As  you  are  aware  October  14th  is  the 
/ deadline  and  what  we  desire  to, know  is 


/ / wjhether  we  would  be  violating  the  law  if 

/ / we  should  make  a shipment  whose  destina- 

/ tion  was  outside  Missouri,  prior  to 

I / October  14th  and  the  shipment  would  be 

/ received  by  the  consignee  in  another  State 

/ on  October  14th  or  thereafter.  In  other 

■/j  wp^ds  are  we  safe  in  making  a shipment 
/!  odt^ide  Missouri  prior  to  midnight  of 

j Ofctc^ber  13th." 

I ifn  view  of  the  fact  that  you  have  such  a short 

(time  for  Which  to  act  under  this  opinion,  we  are  prepar- 
ing it  without  citing  particular  authorities,  but  are 
offering  .general  rules  of  law  which  would  be  applicable. 


As  a general  rule  of  law,  criminal  statutes  are 
strictly  cjontrued.  They  cannot  be  retroactive*  In  your 
statement  tyou  indicate  that  the  act  prohibiting  the 
shipment  of  goods  In  Inter-state  commerce  goes  into 
effect  cjn  pctober  14.  Any  shipment  which  you  make  prior 
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to  the  date  that  act  goes  into  effect  would  not  be  in 
violation  thereof. 


CONCLUSION 


It  ia,  therefore,  the  opinion  of  this  department 
that  you  may  ship  prison  made  goods  in  inter-state 
commerce  at  any  time  prior  to  midnight  of  October  13, 
±y4i  • 


Respectfully  submitted. 


T5TRK  W.  BUTTON 

As si tan t Attorney  General 


APPROVED: 


Vane  c.  thuplo  ' ~ 

(Acting)  Attorney  General 


SHERIFF i ) Ccunty  Counselor  of  St.  Louis  Coun'.y  is  sole 
COUNTIES:),  attorney  ijor  sheriff. 


J 

October  IB,  1941 
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V 


Mr.  Arnold  J.  Y-illmann 
Sheriff 

St.  Louis  County 
Clayton,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

MI  a.;A  writing  requesting  your 
op  ini  oil  as  to  whether  or  not  it, 
is  mandatory  upon  mo  to  accept 
the  services  of  the  county  Coun- 
sellor as  my  attorney,  under  the  pro- 
visions of  House  Dill  143,  passed 
during  the  last  session  of  the  Legis- 
lature and  which  was  recently  signed 
by  ohe  Governor. 

"Lor  your  information,  I took  office 
on  January  1,  1941,  and  appointee,  an 
attorney  under  the  provisions  of 
Section  8a,  Laws  of  Missouri,  1939. 

The  salary  of  my  Attorney  was  f ixd 
by  the  County  Court  at  ,.100.00  per 
month." 


Prom  your  request  we  gather  that  your  attorney 
was  appoint od  under  authority  of  an  act  passed  by' the 
Sixtieth  General  assembly  which  dealt  with  officers  in 
counties  of  from  200,000  to  400,000  inhabitants  (Laws  of 
Missouri,  1939,  page  6V9) . Section  8a  of  that  act  orovid 
as  follows: 
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"*  * The  sheriff  shall  be  en- 

titled to  empjq,,  m attorney  to 
represent  him  in  his  official 
capacity,  which  said  employment 
shall  be  approved  by  the  county 
court.  Said  attorney  shall  re- 
ceive an  annual  salary  of  not  to 
exceed  ^2000.00  per  year,  as  may 
be  fixed  by  the  county  court, 
which  salary  shall  be  in  full  for 
all  services  rendered  the  sheriff 
and  in  lieu  of  any  fees,  commis- 
sions ana  charges  fixed  by  lav/.” 

However,  the  1941  Legislature  amended  Section 
12993,  R.  S.  Mo.  1939,  by  adding  two  new  sections,  designated 
12993a  and  12993u,  which  sections  read  as  follows  (Laws  of 
Missouri,  1941,  page  318): 

"Section  12993a.  provided  that  in 
all  counties  which  now  have, or  may 
hereafter  have  not  loss  than  200,000 
and  not  more  than  400,000  inhabitants, 
a County  Counselor  sliall  be  appointed 
by  the  County  Court  who  shall  hold 
his  office  for  a term  of  four  years 
and  until  his  successor  is  appointed, 
commissioned  and  qualified  and  who 
shall  devoto  his  entire  time  to  said 
office.  In  addition  to  the  duties 

. as  prescribed  by  Section  12991  of 

the  Revised  Statutes  of  Missouri  1939, 
it  shall  be  the  duty  of  the  County 
Counselor  to  co  aaonce,  prosecute  or 
defend,  as  the  case  may  require,  all 
civil  suits  or  actions  in  viilch  any 
county  officer  or  commission  is  a 
party  in  his  or  its  official  capacity, 
and  when  requested,  shall  give  his 
opinion  to  my  county  officer,  includ- 
ing any  planning  or  zoning  commission 
established  by  law,  upon  any  question 
of  lav/  relative  to  their  respective 
offices  or  the  discharge  of  their 
duties;  and  he  shall  be  required  to 
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appear  in  oehalf  of  the  county 
and  prosecute  or  defend,  as  the 
case  nay  require,  all  appeals, 
writs  of  error  or  any  proceeding 
to  which  the  county  may  be  a party, 
or  any  county  officer  or  commission 
is  a party  in  his  or  its  official 
capacity,  in  any  of  the  appellate 
courts  of  this  State;  and  shall  give 
his  opinion  to  the  board  of  equal!-* 
Ration  of  such  county  on  any  question 
of  law  that  may  arise  in  their  de- 
liberations*" 


"Section  12993b.  The  term  of  the 
office  of  County  Counselor  as  herein 
provided  shall  begin  immediately  upon 
the  going  into  effect  of  this  article, 
and  shall  continue  until  the  first  day 
of  January,  1945,  and  until’  a successor 
Is  duly  appointed,  and  thereafter  a 
successor  shall  be  appointed  who  shall 
hold  his  office  for  a term  of  four 
years;  and  he  shall  receive  a salary 
oi  §6,500  per  year,  payable  pro  rata, 
monthly , out  of  the  County  Treasury  by 
warrant  Issued  by  the  County  Court; 
and  he  shall  be  authorized  to  appoint 
two  assistants  wiio  shall  be  paid  month- 
ly as  compensation  for  their  services 
the  following  suras,  to  wit;  to  the 
first  assistant,  §300  per  month,  and  to 
the  second  assistant,  the  sum  of  §250 
per  month,  one  of  whom  shall  attend 
each  sitting  of  the  County  Court  and 
give  his  advice  on  all  legal  questions 
that  may  arise;  and  it  shall  be  the 
duty  of  the  County  Court  to  provide 
adequate  office  accommodations  and 
facilities  necessary  to  carry  on  and 
perform  the  duties  and  functions  of 
said  office,  including  an  adequate  law 
library;  and  the  said  County  Counselor 
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with  the  approval  of  County  Court 
is  authorized  to  employ  such  steno- 
graphic assistance  as  may  oe  nec- 
essary in  the  discharge  of  his 
official  duties.  No  more  than  two 
stenographers  shall  be  employed  who 
shall  each  receive  as  compensation 
no  more  than  one  hundred  dollars  per 
month.  Such  assistants  and  employees 
shall  hold  their  positions  at  the 
pleasure  of  the  County  Counselor, 
and  be  paid  monthly  by  the  County 
Court  out  of  the  County  Treasury. 

After  the  passage  of  this  Act,  the 
county  court  shall  not  appropriate 
any  sums  for  legal  services  in  be- 
half of  any  elected  county  officer, 
except,  however,  for  such  legal 
services  as  are  provided  by  law  for 
the  collector  of  such  county  for  the 
collection  of  delinquent  taxes.  Any 
County  Counselor  heretofore  appointed 
and  acting  under  the  provisions  of 
this  Article,  and  now  subject  to  the 
provisions  of  this  Act,  shall  con- 
tinue in  office  until  the  expiration 
of  his  commission  and  until  his  suc- 
cessor is  duly  appointed  and  quali- 
fied under  the  provisions  of  this 
Act  on  the  first  day  of  January,  1945, 
and  he  shall  receive  such  additional 
compensation  for  his  services  and  such 
assistants  as  provided  for  herein  by 
reason  of  the  new  and  additional  duties 
enjoined  upon  him  by  virtue  of  said 
office." 

From  a reading  of  the  above  statutes  it  will  be 
seen  that  the  County  Counselor  of  St.  Louis  County  is  now 
required  to  discharge  all  the  duties  theretofore  performed  by 
the  Attorney  for  the  Sheriff  and  the  act  specifically  states 
that  the  county  court  shall  not  appropriate  any  sums  for  legal 
services  in  behalf  of  any  elected  county  officer,  except  for 
legal  services  for  the  collector. 
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ue  believe  that  this  act  does  away  with  and 
abolishes  the  attorney  for  the  sheriff  as  provided  for  in 
Section  8a,  uaws  of  Missouri,  1939,  page  ‘679,  supra*  Y.hile 
an  attorney  for  a sheriff  is  not  a public  officer  (State 
ex  rel,  Pickett  v.  Truman,  64  S.  W.  (2d)  103,  333  Mo.  1018), 
still  the  rule  in  regard  to  the  right  of  a legislature  to 
aoollsh  an  office  is  equally  applicable  to  an  employee. 
Mansfield  v.  Chambers,  26  Cal.  App.  499,  147  Pac.  595.  The 
rule  in  Missouri  la  well  settled,  that  the  legislature  which 
possesses  the  power  to  create  an  office,  ha3  the  power  to 
abolish  the  office.  In  State  ex  rol.  Tolerton  v.  Gordon, 

236  Mo*  142,  this  is  succinctly  stated  as  follows s 

"Neither  is  there  any  doubt  as  to  its 
(legislature’s)  power  to  abolish  any 
office  not  provided  for  by  the  Consti- 
tution." 

In  the  early  case  of  State  ex  rel.  Attorney-General 
v.  Davis,  44  Mo,  129,  it  is  said  (1.  c.  131): 

'4 

"A  mere  legislative  office  is  always 
subject  to  be  controlled,  modified, 
or  repealed  by  the  body  creating  it. 

In  England,  offices  are  considered 
incorporeal  hereditaments,  grantable 
by  the  crown,  and  a subject  of  vested 
* or  private  interests.  Not  so  in  the 

American  States;  they  are  not  held  by 
grant  or  contract,  nor  has  any  person 
a private  property  or  vested  interest 
in  them,  and  they  are  therefore  liable 
to  such  modifications  and  changes  as 
the  law-making  power  may  deem  it  ad- 
visable to  enact." 

Therefore,  wo  are  of  the  opinion  that  the  Legislatu 
has  abolished  the  employment  of  attorney  for  the  Sheriff  of 
St.  Louis  County  ana  that  under  Sections  12993a  and  12995b, 
Laws  of  Missouri,  1941,  page  318,  the  Sheriff  of  St.  Louis 
County  is  required  to  look  to  the  County  Counselor  for  legal 
advice  and  representation. 
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Conclusion 


-*-t  is,  therefore,  the  opinion  of  this  Department 
that  Sections  12993a  and  12993b,  Laws  of  Missouri,  1941, 
page  318,  which  provide  that  the  County  Counselor  of 
counties  of  from  200,000  to  400,000  inhabitants  shall  be 
the  sole  legal  representative  of  the  county  officers,  super 
seded  and  repealed  Section  8a,  haws  of  Missouri,  1939,  page 
679,  which  provided  that  the  sheriff  of  such  counties  could 
appoint  an  attorney,  ana  that  the  Sheriff  must  now  look  to 
the  County  Counselor  for  legal  advice  and  representation. 


Respectfully  submitted. 


ARTHUR  0* KEEFE 

Assistant  Attorney -General 


APPROVED: 


VANE  C.  THUliLO 

(Acting)  Attorney-General 


AO  'it: EG 


TAXATION: 

PERSONAL  TAXES: 
PRIORITY  OP  LIEN: 


The  state's  lien  on  personal  property 
seized  to  satisfy  personal  taxes  is 
superior  to  all  prior  liens,  including 
chattel  mortgages. 

October  29,  1941 


Hon.  Mark  Wilson 
Prosecuting  Attorney 
Clinton,  Missouri 

Dear  Mr.  Wilson: 


This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department  on  the 
question  of  "whether  or  not  a judgment  for  personal  taxes 
upon  execution  is  prior  to  a chattel  mortgage  on  an  auto- 
mobile." 


This  question  involves  the  question  of  whether  or 
not  the  state's  lien  for  personal  taxes  is  superior  to  the 
lien  of  a mortgage  of  the  property  of  the  delinquent  per- 
sonal taxpayer.  Under  what  is  termed  "distress  warrant" 
the  collection  may  seize  and  sell  property  for  delinquent 
personal  taxes  by  virtue  of  the  provision  of  Lection  11036, 

R.  S-.  Mo.  1939.  Personal  taxes  may  also  ,3be  collected  by 
actions  at  law  commenced  before  the  Justice  Court  or  the 
Circuit  Court  and  against  the  party  assessed.  (Section  11112, 
R.  S.  Mo.  1939).  Under  this  section  an  execution  on  the 
judgment  is  issued  out  of  the  court  In  which  the  judgment 
is  rendered.  Under  Section  11086,  supra,  delivering  the 
delinquent  tax  bill  to  the  officer  takes  the  place  of  the 
execution. 

With  either  the  tax  bill  or  the  execution,  the 
officer  is  authorized  to  seize  the  property  of  the  delin- 
quent, levy  upon  it  and  advertize  it  for  sale  after  being 
in  compliance  with  the  statutes  as  to  notice. 

At  this  stage  of  the  procedure,  your  question  comes 
in.  That  is:  "If  there  Is  a chattel  mortgage  on  the  property 
seized  (in  your  case,  a car)  does  the  officer  have  to  sell 
the  property  subject  to  the  mortgage  or  is  the  lien  for  the 
taxes  superior  to  the  lien  of  the  chattel?" 

In  our  research,  we  fall  to  find  where  this  question 
has  been  directly  before  the  courts  of  this  state.  In  some 
states  it  seems  that  the  lien  of  the  state  for  taxes  is  in- 
ferior to  that  of  the  mortgage  dated  prior  to  the  tax  lien 
unless  provided  otherwise  by  statute.  The  text  writers  have 
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differed  on  this  question  as  well  as  the  courts.  In  Vol.  6J, 

C.  J.,  Page  925,  Section  1176,  the  rule  is  stated  as  follows: 

"Where  no  preference  or  px’iority  is  given 
by  constitutional  or  statutory  provision, 
one  view  recognized  in  some  cases, is  that 
a tax  lien  has  no  preference  over  other 
liens  and  encumbrances.  However,  in  other 
cases  the  view  is  taken  or  asserted  that 
real  estate  taxes  constitute  ex  proprio 
vigors  a prior  lien  against  the  property 
on  which  they  are  assessed,  not  depending 
on  any  express  declaration  of  the  statute 
to  that  effect  in  the  absence  of  some 
legislative  declaration  to  the  contrary; 
it  having  been  said  that  it  does  not 
follow  that  because  the  legislature  has 
failed  to  declare  expressly  that,  a lien 
for  taxes  is  superior  to  all  other  liens  .i 
that  such  lien  Is  subordinate;  but,  on  *tjie 
contrary,  the  Inference  is  that  the  legis- 
lature Intended  the  lien  to  be  superior  to 
all  liens,  prior  or  subsequent,  clairried  by 
individuals.  Under  certain  constitutional 
provisions  tax  liens  on  real  property  can- 
not be  made  subordinate  to  other  liens." 

The  Mi; sourl  lawmakers  have  not  enacted  any  statute 
giving  such  liens  priority,  nor  have  they  enacted  any  statutes 
providing  that  such  liens  are  not  prior  to  chattel  mortgages. 
However,  the  statement  of  the  Supreme  Court  in  Stafford  v. 
Pizer,  82  Mo.  395,  397,  clearly  Indicates  that  the  tax  lien 
is  prior  to  the  lien  of  the  mortgage  unless  the  Legislature 
provides  otherwise.  There  the  court  said  (1.  c.  397)* 

* * The  lien  of  the  State  is  the 
superior  one,  although  subsequent  in  time, 
a superiority  Invariably  accorded  to  it  in 
absence  of  some  legislative  declaration  to 
the  contrary.  Cadmus  v.  Jackson,  52  Penn. 

895;  Doane  v.  Chittenden,  25  Ca.  103;  Hopper 
v.  Malle  son,  16  N.  J.  Eq.  332;  Cooper  v. 

Corbin,  105  111*  224.  No  system  of  juris- 
prudence would  command  respect  which  failed 
to  maintain  and  enforce  the  benefits  of  tills 
priority  by  all  necessary  and  reasonable 
proceedings  to  that  end.  * * ■&" 
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This  statement  is  supported  by  the  statement  in  the  opinion 
of  the  Court  in  State  of  Missouri,  to  use  of  Phillips, 

Assignee  of  the  Illinois  R.  P.  Co*,  v*  Rowse,  49  Mo.  536, 

592,  wherein  the  court  said: 

"By  the  common  law  all  debts  due  the  crown 
we re  preferred  to  claims  of  private  citizens* 

So  far  as  taxes  are  concerned,  every  considera- 
tion requires  that  this  rule  be  rigidly  ob- 
served* The  liability  for  them  is  not  an 
ordinary  one,  and  cannot  be  likened  to  a 
common  debt*  Their  collection  is  vital  to  the 
enforcement  of  the  law  and  the  very  existence  of 
government,  and  I know  of  no  authority  that 
places  the  obligation  to  pay  them  upon  a level 
with  liabilities  upon  contracts*  If  the  claim 
of  the  State  were  an  ordinary  one,  such  as 
might  arise  on  behalf  of  an  individual,  the 
authorities  cited  might  show  that  its  priority 
was  lost  by  the  assignment,  but  the  obligation 
to  pay  taxes  can  never  be  so  considered, 
although  there  may  be  no  express  statutory 
provision  upon  the  subject*" 

'3 

In  the  Phillips  case*  supra,  the  delinquent  personal 
tax  payer  had  assigned  his  property  to  Phillips,  and  the  tax 
collector  seized  and  sold  sufficient  of  the  assigned  goods  to 
satisfy  the  tax  claim*  There  the  court  held  that  the  lien 
for  personal  taxes  prevails  over  claims  of  creditors. 

The  case  of  State  of  Minnesota  v*  Central  Trust  Co* 
of  N * Y*,  94  Fed*  244,  36  C*  C*  A*  214*  dated  April  10,  1899, 
was  a case  in  which  a question  similar  to  the  one  here  presented 
was  in  issue*  The  opinion  was  issued  from  the  U*  S*  Supreme 
Court  of  Appeals,  Eighth  Circuit*  The  Minnesota  tax  statute 
at  that  time  was  quite  similar  to  the  Missouri  statutes  per** 
taining  to  procedure,  (1*  c*  245)*  The  contention  of  the  tax- 
payer, whose  property  was  about  to  be  sold  for  delinquent 
personal  taxes,  was  stated  as  follows  (1*  c*  246): 

"It  is  contended  in  behalf  of  the  appellee i 
and  so  the  lower  court  appears  to  have  held, 
that  the  lien  created  by  the  mortgage  in 
favor  of  the  Central  Trust  Company,  from  the 
time  when  that  instrument  was  recorded,  to 
Wit*  February  23,  1889,  was  and  is  paramount, 
so  far  as  the  personal  property  conveyed  by 
the  mortgage  is  concerned,  to  any  lien  there- 
on which  the  state  can  assert  under  a 
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subsequent  assessment  of  such  personal 
property  for  taxation,  and  in  accordance 
with  that  view  it  was  held  that  the 
personal  taxes  due  to  the  State  of 
Minnesota  from  the  Water  Company  for  the 
years  1894,  1895,  1396  and  1897  could  not 
be  paid  out  of  the  proceeds  of  the  fore- 
closure sale,  the  amount  received  at  such 
sale  being  insufficient  to  discharge  the 
mortgage  indebtedness.^  * * * * * * * " 

After  reviewing  a number  of  state  decisions  the  court 
further  said,  (1.  c.  247): 

"It  has  been  held  frequently  that  a tax 
lawfully  imposed  by  the  state  on  its 
citizens  is  not  an  ordinary  debt,  but  is 
an  obligation  which  by  its  very  nature 
should  be  regarded  as  paramount  to  all 
other  demands  against  the  taxpayer,  although 
the  law  imposing  the  tax  does  not  in  express 
terms  declare  such  priority.  And  in  some 
well-considered  cases  the  same  priority  has 
been  accorded  to  a tax,  although  the  statute 
imposing  it  failed  to  provide  in  so  many 
words,  that  it  should  be  a lien  on  the 
property  of  the  taxpayer.  Such  decisions 
proceed  on  the  theory  that  the  maintenance 
of  good  government  and  the  public  welfare 
are  to  such  an  extent  dependent  upon  the 
prompt  collection  of  taxes  that  demands  of 
that  nature  should  take  precedence  of  all 
claims  founded  upon  private  contracts. 

(Citing  eases)  Greeley  v.  Bank,  98  Mo.  458, 

460,  11  S.  W.  980.  These  decisions  also 
express  a thought  which  is  generally  prevalent 
in  the  public  mind  that  taxes  levied  by  the 
state  for  its  own  support  are  founded  upon 
a higher  obligation  than  other  demands.  The 
fact  has  also  been  recognized  from  time 
immemorial  that  every  sovereignty  ought  to 
be  armed  with  the  requisite  power  to  enforce 
the  collection  of  taxes  without  fail,  and 
to  compel  the  prompt  payment  of  whatever 
imposts  it  sees  fit  to  levy  for  its  own 
support.  In  view  of  that  necessity  it  has 
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been  a common  practice  to  provide  summary 
remedies  for  enforcing  such  demands,  which 
have  been  upheld  by  the  courts  whenever 
assailed,  although  it  is  quite  probable  that 
some  of  the  remedies  so  provided  could  not 
have  been  sustained  as  affording  due  process 
of  law,  if  the  proceedings  had  related  to 
the  collection  of  purely  private  debts.  # # 

* a a- 

We  call  attention  to  the  fact  that  in  support  of  this 
rule  the  court  cited  the  case  of  Greeley  v.  Bank,  98  Mo.  458, 
460.  In  the  Greeley  case,  supra,  the  assets  of  the  bank  had 
been  placed  in  the  hands  of  a receiver  and  the  tax  collector 
had  intervened,  asking  that  the  x^eceiver  b;<s  ordered  to  pay 
the  delinquent  personal  taxes  of  the  bank.  In  treating  this 
question,  the  court  said  (1*  c.  460): 

" * « It  may  be  conceded  that  the  state 

did  not  have  an  express  lien  upon  the  assets 
that  went  into  the  hands  of  the  receiver, 
but  it  had  a right  paramount  to  jother 
creditors  to  be  paid  out  of  those  assets 
(Acts,  1381,  p.  180,  sec.  7;  lb.  p.  35;  State 
to  use  v.  Rowse,  49  Mo.  586),  a right  which 
it  could  have  enforced  through  its  revenue 
officers  by  the  summary  process  of  distress 
(R.  S.  1879,  sec.  6754)  but  for  the  fact  that 
the  property  and  assets  of  its  debtor  had 
passed  into  the  custody  of  its  courts;  whose 
duty  it  was  in  the  administration  and  distri- 
bution of  those  assets  to  respect  that  para- 
mount right,  upon  the  untrammelled  exercise 
of  which,  depends  the  power  to  protect  the 
very  fund  being  distributed,  and  to  maintain 
the  existence  of  the  tribunal  engaged  in  dis- 
tributing it;  and  to  make  no  order  for  the 
distribution  of  assets  in  custodia  legis  ex- 
cept in  subordination  to  that  right.  The 
ordinary  revenue  officers  of  the  state  being 
deprived  of  the  ordinary  means  of  securing 
the  state's  revenue  from  the  fund  in  the  cus- 
tody of  the  courts,  the  duty  devolved  upon  the 
court  to  be  satisfied,  and  upon  the  receiver 
to  see,  that  the  taxes  due  the  state  were  paid 
before  the  estate  was  distributed  to  other 
creditors  and  we  can  conceive  of  no  scheme  of 
administration  that  the  court  could  properly 
adopt  by  which  the  state's  demand  could  be 


-6 


Hon.  Mark  Wilson 


October  29,  1941 


reduced  to  the  level  of  an  ordinary  debt 
and  be  cut  off  unless  presented  to  the 
court  for  allowance  within  a given  time." 

The  court  there  ordered  that  the  tax  claim  be  paid. 

Referring  back  to  the  Minnesota  case,  supra,  1.  c. 

248,  the  court  further  said* 

* # The  sole  question  at  issue,  then, 
is  whether  the  lien  of  the  state  should  be 
regarded  as  inferior  to  that  of  the  mortgag- 
ee because  the  legislature  did  not  expressly 
declare  that  it  should  be  paramount.  In 
behalf  of  the  appellee  it  Is  conceded, 
apparently,  that  If  the  taxes  in  question 
had  been  levied  upon  real  property  the  lien 
would  prevail  over  a prior  incumbrance 
thereon,  without  any  express  legislative 
declaration  to  that  effect,  and  so  it  has 
been  held  on  several  occasions.  ' Parker  V. 

Baxter,  2 Gray,  185;  Kastman  v.  Thayer,  60 
N.  H.  408,  and  cases  heretofore  cited.  This 
rule  with  respect  to  the  lien  for  real  taxes 
is  said  to  be  due,  however,  to  the  fact  that 
such  taxes  are  assessed  originally  against 
the  very  thing  to  which  the  lien  applies, 
whereas  personal  taxes  are  assessed  against 
the  person,  and  that  when,  as  in  the  case  at 
bar,  the  statute  gives  a lien  for  personal 
taxes  on  personal  property  of  the  taxpayer 
owned  at  a certain  time,  it  is  not  a lien 
upon  the  same  property  on  account  of  which 
the  assessment  was  levied,  and  is  therefore  a 
lien  of  less  dignity.  With  reference  to  this 
distinction  between  personal  and  real  taxes.  It 
Is  only  necessary  to  say  that,  while  it  Is 
doubtless  true  that  in  some  cases  personal 
property  owned  by  the  taxpayer  when  he  is 
assessed  for  taxation  Is  not  identical  with 
that  which  he  owns  when  the  lien  attaches,  yet 
we  can  perceive  no  reason  why  this  fact  should 
have  any  effect  upon  the  paramount  character 
of  the  lien  Imposed  for  personal  taxes.  The 
state  has  an  undoubted  power  to  create  a lien 
for  a personal  tax  on  other  property  of  the 
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tax  debtor  than  that  which  was  assessed 
for  the  tax,  and  to  make  the  same  superior 
to  all  other  liens.  It  will  also  be 
found,  we  think,  that  taxpayers  generally 
retain  the  bulk  of  their  personal ‘property 
from  the  time  when  they  are  assessed  for 
taxation  until  the  tax  becomes  a lien,  so 
that  in  the  majority  of  cases  the  statute 
with  which  we  are  now  dealing  will  impose 
a lien  on  the  bulk  of  the  same  property 
on  account  of  which  the  tax  was  assessed* 

But  whether  it  will  or  will  not  have  such 
effect  must  be  deemed  immaterial  in  con- 
sidering the  paramount  nature  of  the  lien* 

"It  is  manifest  from  a glance  at  the 
situation  that  if  the  view  which  prevailed 
In  the  lower  court  is  approved,  and  the 
lien  for  the  taxes  in  controversy  Is  reduced 
to  the  grade  of  a lien  created  by  private 
Contract,  no  more  serious  obstacle  could,  be 
interposed  in  the  v/ay  of  the  collection  of 
personal  taxes  In  the  state  from  whence  the 
appeal  comes.  A large  percentage  of  personal 
property  in  nearly  every  community  is  usual- 
ly subject  to  liens  which.  In  one  form  or 
another,  have  been  created  by  the  owners 
thereof,  and,  if  these  shall  be  held  to  be 
of  the  same  dignity  as  the  lien  given  by  a 
public  statute  for  taxes,  the  state  and  the 
political  subdivisions  thereof  will  doubtless 
lose  a considerable  portion  of  the  revenues 
which  would  otherwise  be  derived  from  taxes 
assessed  on  personal  property.  In  the 
present  esse  personal  property  of  great  value 
was  covered  by  a mortgage  for  a period  of  10 
years,  on  account  of  which  the  state  will 
lose  personal  taxes,  assessed  during  a period 
of  4 years,  to  the  amount  of  about  $60,000,  If 
the  contention  of  the  appellee  shall  prevail* 
Besides,  a construction  of  the  statute  which 
will  make  a tax  lien  subordinate  to  a private 
lien  will  afford  a ready  means  of  enabling 
those  who  are  so  disposed  to  avoid  the  payment 
of  personal  taxes  altogether,  and  thereby 
afford  additional  ground  for  the  complaint 
so  frequently  heard,  because  so  much  of  the 
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taxable  wealth  of  the  country  escapee  tax- 
ation. No  state,  bo  far  as  we  are  aware, 
has  ever  made  provision  for  redeeming 
property  on  which  it  imposes  taxes  from 
prior  liens  in  favor  of  individuals,  in 
order  to  secure  its  own  revenue  therefrom; 
nor  is  it  either  expedient  or  desirable 
that  laws  of  that  nature  should  be  enacted, 
and  that  the  state,  like  an  individual, 
should  be  compelled  to  indulge  in  a race 
of  diligence  to  secure  its  taxes.  If  it  is 
deemed  best  for  any  reason  to  make  a lien 
for  taxes  which  are  imposed  on  personal 
property  subordinate  to  private  liens,  then 
we  perceive  no  reason  why  it  would  not  be 
equally  v/ise  to  exempt  all  mortgaged  per- 
sonal property  from  taxation.  # u 

And  at  1.  c.  250,  the  court  further  saidi 

"In  view  of  what  has  already  been  said,  we 
are  of  opinion  that  it  cannot  be  inferred 
that  the  lien  for  personal  taxes  declared 
by  section  1625,  supra,  was  intended  to  be 
subordinate  to  all  prior  private  liens,  be- 
cause the  legislature  failed  to  say  that  it 
should  be  deemed  paramount.  On  the  contrary 
considering  "the  % character  of  the  obligation 
and  the  dignity  usually  accorded  to  such 
liens,  in  public  estimation,  and  above  all, 
considering  the  necessity  which  exists  for 
giving  them  priority  in  order  that  the 
public  revenues  may  be  promptly  and  faith- 
fully collected,  we  conclude  that  the  in- 
ference should  be  that  the  lien  was  intended 
by  the  legislature  to  be  superior  to  all 
liens,  prior  or  subsequent,  claimed  by  in- 
dividuals, and  that  nothing  should  be  allow- 
ed to  overcome  this  inference  but  a plain 
expression  of  a different  purpose  found  in 
the  statute  itself.  M 

The  IT.  S.  Supreme  Court  of  Appeals  for  the  Second 

Circuit  in  the  case  of  Liberty  Mutual  Insurance  Co.  v. 

Johnson  Shipyards  Corporation,  6 F.  (2d)  752,  dated  April 

24,  1925,  had  before  it  the  question  of  the  priority  of 

claims  of  the  United  States  in  receivership  cases.  In 
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speaking  of  claims  due  the  sovereignty  and  especially  taxes, 
the  court  at  1.  c.  756  said: 

“It  has  frequently  been  pointed  out 
that  a tax  lawfully  imposed  is  not  to  be 
regarded  as  an  ordinary  debt,  but  is  an 
obligation  which  is  to  be  regarded  as 
paramount  to  all  other  demands,  although 
the  law  imposing  the  tax  does  not  express- 
ly provide  that  it  is  to  have  priority * 

These  cases  proceed  upon  the  theory  that 
the  maintenance  of  the  government  and  the 
public  welfare  are  so  dependent  upon  the 
collection  of  taxes  that  payment  should 
have  precedence  over  all  other  claims;  and 
it  is  thought  that  taxes  levied  for  the 
support  of  government  are  founded  upon  a 
higher  obligation  than  other  demands * See 
State  of  Minnesota  v*  Central  Trust  Co*, 

94  F.  244,  247,  248,  36  Ck  C*  A*  214,  and 
cases  there  cited* 

"These  courts  have  sustained  in  numerous 
cases  the  right  to  priority  of  payment  of 
taxes  over  all  other  claims  (Citing  cases)-." 

A review  of  the  decisions  of  the  Missouri  courts 
reveals  that  the  rule  enacted  in  the  Minnesota  case^  supra, 
is  being  followed  in  this  state*  We  refer  to  the  opinion 
of  the  Supreme  Court  of  Missouri  in  the  case  of  Construction 
Co.  v.  Ice  Rink  Co*,  dated  April  9,  1912,  242  Mo*  241,  1*  c* 
253,  wherein  the  court  said* 

"Our  conclusion  on  this  point  rests  as  well 
upon  sound  reason.  It  is  uniformly  recognized 
that  the  claim  of  the  Stato  for  the  taxes 
necessary  for  its  support  is  superior  to  de- 
mands created  by  private  contract*  In  State 
of  Minnesota  v*  Central- Trust  Co*,  36  C*  C*  A* 

214,  Thayer,  J.,  discusses  this  subject  fully 
upon  authority  and  reason*  He  cites  numerous 
cases  to  sustain  the  proposition  which  he 
enunciates  thus:  'It  has  been  held  frequently 
that  a tax  lawfully  Imposed  by  the  State  on 
its  citizens  is  not  an  ordinary  debt,  but  is 
an  obligation  which  by  Its  very  nature  should 
be  regarded  as  paramount  to  all  other  demands 
against  the  taxpayer,  although  the  law  impos- 
ing the  tax  does  not  In  express  terms  declare 
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such  priority.1  And  then  he  says:  ’These 
decisions  also  express  a thought  which  is 
generally  prevalent  in  the  public  mind 
that  taxes  levied  by  the  State  for  its 
own  support  are  founded  upon  a higher  ob- 
ligation than  other  demands*  The  fact 
has  also  been  recognized  from  time  lm* 
memorial  that  every  sovereignty  ought  to 
be  armed  with  the  requisite  power  to 
enforce  the  collection  of  taxes  without 
fail*  and  to  compel  the  prompt  payment  of 
whatever  imposts  it  sees  fit  to  levy  for 
its  own  support*  In  view  of  that  necessity 
it  has  been  a common  practice  to  provide 
summary  remedies  by  enforcing  such  demands, 
which  have  been  upheld  by  the  courts  when* 
ever  assailed*  although  it  is  quite  probable 
that  some  of  the  remedies  so  provided  could 
not  have  been  sustained  as  affording  due 
process  of  law*  if  the  proceedings  had 
related  to  the  collection  of  purely  private 
debts** 

. " This  thought  is  in  line  with  what 
is  aaid  by  the  Supreme  Court  of  Illinois  in 
Derails  v*  Maynard*  15  111*  477*  ’All  the 
principles  applicable  to  the  prerogative 
priority  of  the  .crown  in  this  respect 
equally  apply  to  public  dues  for  taxes**” 

And,  at  1*  c*  250*  the  court  further  said* 

M'»*  * it  will  be  observed  that  we  are  dealto 

ing  with  two  liens*  one  created  by  law  In 
favor  of  the  State  Which  necessarily  takes 
precedence  of  other  prior  as  well  as  sub“ 
sequent  liens*  on  account  of  its  peculiar 
character  (R*  S*  1879*  secs*  6851*  6852; 
Blossom  v*  Van  Court*  34  Mo*  390;  MeLaren  v* 
Shieble*  45  Ho*  130;  Dunlap  v*  Gallatin  Co.* 
15  111*  7j  Aimy  v*  Hunt*  48  111*  45;  BInkert 
v*  Wabash  Ry*  Co**  98  111*  205);  the  other 
in  favor  of  creditors*  created  by  the  act  of 
the  debtor*  Those  two  liens  have  been  fore* 
closed*  and  the  purchasers  stand  opposed  to 
each  other  with  deeds  under  the  proceedings 
respectively  employed  for  enforcing  them* 
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The  lien  of  the  State  is  the  superior 
one,  although  subsequent  in  time,  a 
superiority  invariably  accorded  to  it 
in  the  absence  of  some  legislative 
declaration  to  the  contrary.” 

In  all  of  these  decisions  it  will  be  noted  that  the 
courts  all  held  that  the  lien  of  the  sovereign  tax  is 
superior  unless  there  is  some  legislative  declaration  to  the 
contrary. 

In  State  ex  rer.  v.  Farmers’  Exchange  Bank  of  Gallatin 
et  al,  dated  December  14,  1952,  56  S.  Vf.  (2d)  129,  331  Mo, 

688,  the  priority  of  a claim  for  license  fees  deposited  in  a 
bank  which  was  in  liquidation  was  before  the  court.  In  that 
case  the  State  based  its  contention  that  the  State’s  claim  for 
this  deposit  should  be  preferred  over  all  other  claims  on 
the  provisions  of  Sec.  3542,  K.  S'.  Mo.,  1939,  which  is  as 
follows! 

"Whenever  any  person  indebtod  to  the  state 
of  Missouri  is  insolvent,  or  whenever  the 
estate  of  any  doceased  debtor  in  the  hands 
of  the  executors  or  administrators  is  in- 
sufficient to  pay  all  the  debts  due  from 
the  deceased,  the  debts  due  to  the  state  of 
Missouri  shall  be  first  satisfied,  and  the 
priority  hereby ‘established  shall  extend 
as  well  to  cases  in  which  a debtor  not 
having  sufficient  property  to  pay  all  his 
debts  makes  a voluntary  assignment  thereof, 
or- in  which  the  estate  and  effects  of  an  ab- 
sconding, concealed  or  absent  debtor  are 
attached  by  process  of  law,  as  to  cases  in 
which  an  act  of  bankruptcy  is  committed: 

Provided,  that  nothing  in  this  article 
contained  shall  be  construed  to  interfere 
with  the  priority  of  the  United  States  as 
secured  by  law,  or  the  payment  of  the  ex- 
penses of  the  last  sickness,  wares  of 
servants,  demands  for  medicine  and  medical 
attendance  durin  the  last  sickness  of  the 
deceased,  nor  funeral  expenses:" 

In  coneiderln,  this  contention,  the  court  said  (1.  c.  697): 
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-K'  •>;-  ■}{■  Respondents  contend  that  Section 
3152  applies  only  to  debts  in  the  strict 
sense  of  that  term,  or  as  respondents 
phrase  it,  'merely  provided  for  priority 
. to  the  State  amounting  to  a preference  on 
obligations  arising  out  of  the  debtor  and 
creditor  relationship  and  which  ordinarily 
and  otherwise  would  constitute  simply  a 
general  claim  entitled  to  no  preference  over 
other  general  creditors.'  In  view  of  the 
principle  of  public  money  underlying  the 
common- law*  right  of  the  sovereign  to  priority 
of  payment  and  said  statute  which  is  sub- 
stantially declaratory  thereof  (In  re  Holland 
Banking  Go.,  supra,  313  Mo.  1.  c.  321), 
respondents'  said  contention  is,  to  say  the 
least,  open  to  serious  question.  The 
statute  seems  to  have  been  given  a more 
liberal  construction  in  favor  of  the  State 
in  Greeley  v.  The  Provident  Savings  Bank, 

98  Mo.  458,  11  S.  W.  980,  wherein  it  was 
held  that  the  obligation  to.  pay  taxes  on 
personal  property  comes  within  £he  purview  of 
said  priority  statute.  # # * * * -»  * *«-" 

, It  will  be  noted  here  that  the  court  Indicated  that 

Section  3152  R.  S.  Mo.  1929  (now  3542  R.  S.  Mo.  1939)  was 
substantially  declaratory  of  the  common  law.  It  will  also  be 
noted  in  this  case  that  the  court  cited  the  case  of  Greeley 
v.  Provident  Savings  Bank,  98  Mo.  453,  without  criticism. 

This  same  case  was  cited  as  authority  by  the  Federal  Court 
in  the  Minnesota  case,  supra.  Again  the  court  said  in  the 
Farmers'  Exchange  .’Sank  of  Gallatin  case,  supra: 

■«-  * That  the  State's  right  to  priority 

of  payment  of  demands  due-  to  it  may  be 
waived  by  legislative  enactment  will  be 
conceded.  # 

■We  have  failed  to  find  where  the  legislature  has 
waived  the  State's  right  to  priority  of  payments  of  its 
demands  for  personal  taxes.  The  case  of  State  ex  rel. 

Bar dell  v.  Cardwell  Bank,  et  al,  124  S.  W.  (2d)  677  and  678, 
the  court  in  speaking  of  the  allowance  of  a tax  attorney's 
fee,  said: 
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"(4,5)  It  is  our  conclusion  that  a 
judgment  for  taxes,  such  as  in  this  case, 
should  be  paid  prior  to  all  other  claims 
(unless  it  be  a claim  of  the  United  States, 
a point  not  at  issue  in  this  case,  and  not* 
passed  on  by  us).  Section  3152,  R.  s,  1929 
Section  3152,  page  4969,  Mo.  St!  Ann . * * » 

Since  the  lien  of  the  sovereign  state  1 «. 
common  iaw,  superior  to  all  other  claims,  a£d  slAc^th^ 
state  iias  not  waived  its  right  to  this  priori  tv  then  it 

!'7  i.  superior5^  to"an 

claims,  whether  secured  or  not.  P 

CONCLUSION 

J that 

* * -T  applies  also  In  cases  where  pronertv 
seized  and  levied  upon  by  virtue  of  a tax  bill  tvl  • 


Respectfully  submitted. 


APPROVED: 


TYRE  W.  BURTON 
Assistant  Attorney  General 


VANE  C.  TilUELO  

(Acting ) Attorney  General 


COUNTIES:  Deficit  in  road,  districts  can  not  be  paid  out 

of  the  current  revenue,  but  must  be  paid  out 
of  the  delinquent  taxes  or  surplus  in  subse- 
quent years o 


November  25,  1941 


Honorable  R,  P*  C,  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
sometime  ago,  wherein  you  made  the  following  inquiry: 


r,I  respectfully  request  the  opinion 
of  your  department  on  the  question 
presented  in  the  facts  following. 

■"The  County  Court  that  preceded  the 
present  Court  in  office  exceeded  the 
revenue  In  expenditures  on  some  Road 
Districts  In'  this  county,  and  this  fact 
is  shown  by  the  audit. 

."The  County  Treasurer  argues  that  the 
present  court  should  stop  spending  money 
in  these  districts  until  the  red  balances 
are  liquidated  out. 

"The  present  County  Court  takes  the  posi- 
tion that  they  are  not  responsible  for 
the  red  balances  left  by  the  old  court, 
and  that  they  can  expend  the  amount  of 
money  anticipated  from  current  taxes  de- 
rived from  those  districts  in  the  dis- 
tricts, regardless  of  the  red  balances 
left  by  the  old  court." 


t 
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You  state  in  your  letter  that  the  previous  county- 
court  exceeded  the  revenue  in  expenditure^  on  some  of  the 
road  districts#  We  can  not  determine  whether  the  court 
exceeded  the  anticipated  revenue,  or  the  expenditures  were 
within  the  anticipated  revenue,  but  all  the  revenue  was  not 
derived  from  the  collection  of  taxes*  In  addition,  we  can 
not  determine  whether  the  road  districts  mentioned  in  your 
letter  are  what  is  termed  common  road  districts  or  special 
road  districts*,  However,  we  assume  that  they  are  common 
road  districts,  as  the  special  road  districts  have  a system 
of  taxation  more  or  less  independent  of  the  county  court. 

If  the  revenue  was  exceeded,  that  is,  over  and  above  the 
anticipated  revenue,  it  may  be  possible  that  the  amount  of 
the  exceeded  expenditures  is  now  invalid,  but  if  within  the 
anticipated  revenue,  the  deficit  Is  valid*  The  question 
arises  as  to  the  current  revenue  being  used  to  retire  the 
deficit.  Hie  position  of  the  county  court  appears  to  be, 
in  effect,  correct  that  they  are  not  responsible  for  the 
deficit# 

The  decision  of  State  ex  rel.  v#  Johnson,  162  Mo*  621, 
seems  to  bear  out  the  position  of  the  court,  1#  c*  629: 


"It  was  ruled  in  Book  v.  Earl,  87  Mo., 

246,  that  ’the  evident  purpose  of  the 
framers  of  the  Constitution  and  the  people 
who  adopted  It  was  to  abolish  in  the  ad- 
ministration of  county  "and'  municipal  govern- 
ment, the  credit  system,  and  establish  the 
cash  system  by  limiting  the  amount  of  tax 
which  might  be  Imposed  by  a county  for 
county  purposes,  and  limiting  the  expendi- 
tures in  any  given  year  to  the  amount  of 
revenue  which  such  tax  would  bring  into 
the  treasury  for  that  year.*  But  it  was 
at  the  same  time  said:  ’Under  this  section 
the  county  court  might  anticipate  the  revenue 
collected,  and  to  be  collected,  for  any 
given  year,  and  contract  debts  for  ordinary 
current  expenses,  which  would  be  binding  on 
the  county  to  the  extent  of  the  revenue  pro- 
vided for  that  year,  but  not  in  excess  of  It#* 
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”It  was  then  anticipated  that^  though 
the  county  court  might  not  issue  warrants 
in  excess  of  the  levy  for  a year’s  cur- 
rent expenses,  and  that  a creditor  might 
rely  upon  the  fact  that  his  contract  wa3 
within  the  amount  of  revenue  levied  and 
I provided,  end  ti|ust  to  the  power  of  the  State 
i t6  enforce  its  taxes,  still  it  might  happen  . 
from  some  unforeseen  cause  enough  of  the 
estimated  amount  of  revenue  might  not  be 
collected  to  pay  all  the  warrants  dravm 
against  it  in  anticipation.  Under  such 
circumstances  it  has  never  been  ruled  that 
such  a creditor’s  warrent  was  absolutely 
void  and  extinguished  by  the  non-payment 
in  the  year  in  which  it  was  drawn.  On 
the  contrary,  this  court  has  often  said 
in  no  uncertain  terms  that  it  was  valid 
and  payable  out  of  any  surplus  revenue 
in  the  hands  of  the  county  treasurer  that 
might  arise  in  subsequent  years.  (Ran- 
dolph v,  Knox  County,  114  Mo,  142;  Andrew 
County  v.  Schell,  155  Mo.'  loc.  cit,  59; 

State  ex  rel.  v.  Payne,  151  Mo.  loc.  cit. 

675;  Railroad'  Co.  v.  Thornton,  152  Mo. 

570;  State  ex  rel.  v.  Allison,  155  Mo, 
loc.-  cit.  344;  and  on  this  point,  Reynolds 
v»  Norman,  114  Mo.  509, )" 


The  decision  and  cases  mentioned  therein  have  never  been 
overruled  by  later  decisions,  and  we  are  of  the  opinion  that 
the  Johnson  Case  is  the  controlling  decision  on  the  question. 

We  are  therefore,  of  the  opinion  that  the  county  court 
does  not  have  to  use  the  ceurrent  revenue  of  the  present  year 
to  pay  prior  indebtedness  in  the  road  districts.  Such  indebted- 
ness may  be  paid  from  delinquent  taxes  or  surplus  of  revenue 
which  may  arise  in  subsequent  years. 


APPROVED; 


Respectfully  submitted. 


- OLLIVER  W.  NOLEN 

VaNE  C • TKURLQ  Assistant  Attorney  General 

(Acting)  Attorney  General 
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ADMINISTRATION*!  Seefeion  301,  La'.rs  of  Missouri  1941,  is  procedural 
in  character  and  becomes  effective  ninety  days 
after  the  adjournment  of  the  Legislature, 


November  29,  1941. 


Mr.  S.  F.  Wier 
Judge  of  the  Probate  Court 
Atchison  County 
Rookport,  Missouri 


Dear  Sir* 


We  sure  in  reoeipt  of  your  letter  of  November  15th  wherein 
you  request  the  opinion  of  this  department  on  the  following  state- 
ment of  facts i 


"As  Probate  Judge  of  Atohieon  County  I desire 
your  opinion  upon  the  following  facte  with 

reference  to  the  hereinafter  mentioned  statutes 

* 

"Prior  to  the  general  election  of  1940  one  Clark 
H.  Gore  was  public  administrator  of  Atchison 
County.  At  said  general  eleotlon  Mrs.  George 
Deats  was  elected  to  that  office.  She  duly  quali- 
fied as  such  public  administrator  on  Deoember  6, 
1940.  After  said  qualification  of  his  successor, 
Mr.  Gore  continued  in  charge  of  the  estates  he 
had  been  handling  as  public  administrator  under 
seotion  301,  R.  S.  Missouri,  1939. 

"The  late  General  Assembly  repealed  said  seotion 
301  and  passed  in  lieu  thereof  another  seotion 
relating  to  public  administrators  which  will  be 
found  in  Laws  of  Missouri,  1941,  page  286.  By 
said  new  act,  publio  administrators  shall,  before 
the  first  day  of  the  regular  term  of  the  Probate 
Court,  after  the  expiration  of  one  year  after 
their  suooessors  in  office  shall  have  qualified, 
publish  notice  of  final  settlement  for  all  estates 
in  their  charge  as  publio  administrator  in  which 
final  settlement  can  be  made  during  that  term  of 
oourt.  Upon  the  first  day  of  said  term  the 
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Probate  Judge,  on  hie  own  motion,  shall  order 
the  publio  administrator  to  account  for  and  deliver 
all  money,  property  and  papers  belonging  to  estates 
in  his  hands  in  which  such  final  settlement  oannot 
be  made  during  that  term  of  court,  to  his  successor 
in  office. 

"Said  aet  of  1941,  not  being  passed  with  an  emergency 
clause,  went  into  effect  on  October  10,  1941. 

"As  Mr,  Gore’s  successor  qualified  on  December  6, 
1940,  the  year  mentioned  in  said  new  seotion  301 
would  expire  on  December  6,  1941. 

wDoes  thie  new  seotion  301  apply  to  Mr.  Gore,  so 
that  he  must  publish  notioe  of  final  settlement  as 
In  said  section  mentioned?  The  first  term  of  court 
at  which  said  settlement  could  be  made  would  be  my 
February,  1942,  term, 

"In  my  opinion  eaid  aot  of  1941  doee  apply,  and  it 
la  Mr.  Gore’s  duty  to  give  proper  notioe  of  final 
settlement  in  all  estates  he  had  theretofore  held  as 
publio  administrator,  and  my  duty  under  said  new 
eeetion  301  to  make  the  order  required  therein  at 
the  proper  time, 

"Pleaee  give  me  your  opinion  in  the  matter." 


Seotion  301,  Laws  of  Missouri  1941,  page  286,  reads  as  follows* 


"The  public  administrator  shall  before  the  first 
day  of  the  regular  term  of  the  probate  court  after 
the  expiration  of  one  year  after  his  successor  in 
office  shall  have  qualified,  publish  notioe  of 
final  aettlement  as  is  provided  in  Section  229, 
of  the  Revised  Statutes  of  Missouri,  1939,  for  all 
estates  in  his  charge  as  publio  administrator  in 
which  final  settlement  can  be  made  during  that 
term  of  court.  Upon  the  first  day  of  said  term, 
the  Probate  Judge  shall  upon  his  own  motion,  order 
the  public  administrator  to  account  for  and  deliver 
all  money,  property  or  papers  belonging  to  all 
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estates  in  his  hands  in  which  final  settle* 
ment  oan  not  b®  made  during  that  tern  of 
court,  to  his  successor  in  office,  or  to  the 
heirs  of  said  estate,  or  to  any  executor  or 
administrator  regularly  appointed,  as  pro- 
vided by  law,  and  such  accounting  and  delivery 
shall  be  accomplished  during  that  term  of 
court.  Provided  that  when  the  Publio 
Administrator  shall  turn  over  the  assets  of 
an  estate  to  his  successor  in  office,  or  to 
any  other  executor  or  administrator  regularly 
appointed  as  is  provided  by  law,  and  before 
any  final  distribution  has  been  made  of  the 
assets  of  the  estate,  the  Probate  Judge  shall 
allow  him  compensation  based  on  the  proportion- 
ate part  of  the  services  and  trouble  rendered 
for  the  period  of  time  such  Publio  Administra- 
tor actually  served  as  such  administrator,  and 
provided  that  such  compensation  for  services 
rendered  by  both  the  original  and  succeeding 
administrator  who  shall  complete  the  work  of 
such  administration  shall  not  exceed  a commis- 
sion of  five  per  cent  on  personal  property  and 
all  money  arising  from  the  sale  of  rial  estate.* 


Section  301,  R.  S.  Mo.  1939,  was  repealed  by  the  aforesaid 
section  and  reads  as  follows  t 


*When  a publio  adminiatrator  has  been  ap- 
pointed to  take  charge  of  an  estate,  he  shall 
continue  the  administration  until  finally 
settled,  unless  he  resigns,  dies,  is  removed 
for  cause,  or  is  discharged  in  the  ordinary 
oourse  of  law  as  the  administrator.* 


We  call  attention  to  the  case  of  McManus  v.  Park,  287  Mo.  115 
and  we  herewith  quote  from  the  opinion  as  follows: 


*The  appellant  contends  that  the  Act  of  1911 
should  be  construed  so  as  to  apply  only  to 
trust  estates  created  after  the  enactment  of 
that  lawt  that  otherwise  It  would  be  unconstitu- 
tional, ******************** 
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"This  argument  proceeds  upon  the  theory  that 
if  it  is  made  to  apply  to  existing  trusts  and 
trustees  it  is  retrospective  in  operation.  * * *" 

"This  court  said  in  ease  of  Malnwaring  v.  Lumber 
Co.,  200  Mo.  1.  e.  752-7331 

’Acts  changing  remedies  in  any  way  that  do 
not  destroy  or  impair  vested  rights,  are 
excluded  from  the  rule  invalidating  retro- 
spective laws,  even  when  they  sire  intended 
to  retroaot.'  ************** 

"*  * * There  is  no  vested  right  in  a particular 
mode  of  procedure.*  ************** 

"In  the  Abbott  Mining  Company  case,  255  Mo.  1.  o. 
384,  this  court.  Division  One  saidt 

*A  vested  right  in  the  sense  in  which  the 
term  was  used  in  the  foregoing  quotation 
is  a property  interest  in  the  thing  it- 
self whether  it  exist  in  contract  or  pos- 
session} and  it  is  subject  to  whatever 
burden  may  be  imposed  by  the  State  for  the 
general  welfare}  that  is  to  say,  for  the 
enforcement  and  protection  of  the  rights 
of  all.  Laws  providing  and  regulating 
remedies  for  the  protection  and  enforcement 
of  legal  righte  are  peculiarly  within  this 
rule.*  ****************** 

"*  * * Such  trustee  has  no  vested  right  in  the 
manner  of  accounting  for  his  trust.  The  statute 
may  be  construed  to  affect  trust  estates  and 
trustees  created  before  its  passage  without 
being  contrary  to  the  section  of  the  Constitu- 
tion. ********************* 

"’*  * * jn  this  country,  the  general  rule  seems 
to  be,  in  accordance  with  the  English,  that 
statutes  pertaining  to  the  remedy,  i.  e.,  such 
as  relate  to  the  course  and  form  of  proceedings 
for  the  enforcement  of  a right,  but  do  not  af- 
fect the  substance  of  the  judgment  pronounced, 
and  neither  directly  nor  indirectly  destroy 
all  remedy  whatever  for  the  enforcement  of  the 
right,  are  retrospective,  so  as  to  apply  to 
causes  of  action  subsisting  at  the  date  of 
their  passage.*  And  further  quoting  from  the 
same  author t 'It  is  said  that  an  aot  dealing 
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with  procedure  only  applies  unless  the  contrary 
intention  is  expressed,  to  all  actions  falling 
within  its  terms  whether  commenced  before  or 
after  the  enactment.*  ************* 

k 

"It  has  been  held  by  this  oourt  that  where  the 
terms  of  an  act  are  ambiguous  recourse  may  be 
had  to  the  title  in  ascertaining  the  intention 
of  the  Legislature*  (Straughan  v*  Meyers*  238 
Mo.  1.  c.  888.)  *************** 

wWe  think  that  a construction  of  the  statute 
under  consideration  so  as  to  make  it  apply  to 
trustees  appointed  as  well  aa  trust  estates 
created,  before  and  after  the  passage  of  the 
act,  would  meet  the  evident  intention  of  the 
Legislature,  and  not  do  violenoe  to  the  plain 
meaning  of  the  language  used,.  ********* 


From  the  reading  of  the  McManus  case,  supra,  we  find  that  the 
court  has  logically  reasoned  that  a statute  which  is  procedural 
in  character  becomes  the  law  of  the  case  wheat  said  statute  becomes 
effective  which  is  ninety  days  after  the  adjournment  of  the  Legisla- 
ture, State  vs,  Schenk,  142  S,  W,  263,  238  Mo.  429, 

the  polioy  of  the  law  as  set  forth  clearly  in  the  McManus  case 
has  been  adhered  to  uniformily  in  Missouri,  and  for  other  citations 
we  quote  as  follows*  State 'vs.  Haid,  52  S.  TV,  (2d),  183  1.  c,  186. 


w*  * * It  is  a well-settled  rule  that,  if 
before  final  decision  in  a oase  a new 
statute  as  to  procedure  goes  into  effect, 
it  must  from  that  time  govern  and  regulate 
the  prooeedings.  Clark  v.  Railroad,  219  Mo. 
524,  118  S.  W.  40.  And  a like  result  is 
produced  by  a ohange  in  the  construction  of 
a statute  relating  to  procedure  by  a court 
of  last  resort.  * * *" 


State  vs.  Produoers  R.  R.  Company,  111  S.  W.  (2d)  521,  1.  c.  525, 
Aetna  Ins.  Co*  vs.  O’Malley,  118  S.  W.  (2d)  3,  1.  c.  8,  59  C.  J. 
paragraph  702,  page  1176* 
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From  the  reading  of  the  aforesaid  oases,  supra,  ire  must  conclude 
that  Section  SOI,  Laws  of  Missouri  1941,  is  a procedural  statute  and 
that  on  the  termination  of  ninety  days  after  the  adjournment  of  the 
Legislature  said  law  became  effeotive,  and  is  therefore  incumbent  upon 
the  publio  administrator  referred  to  in  your  opinion  request,  to  cost- 
ply  with  said  new  Seotion  SOI,  supra,  and  to  publish  notice  of  final 
settlement  as  is  provided  in  Section  229,  R,  S.  Mo.  1939. 


CONCLUSION 


We  are  of  the  opinion  that  Seotion  301,  Laws  of  Mo.  1941,  is 
procedural  in  character  and  therefore  toolc  effeot  ninety  days  after 
the  adjournment  of  the  Legislature  and  immediately  became  effeotive 
upon  all  publio  administrators , and  said  public  administrator  shall 
before  the  first  day  of  the  regular  term  of  the  Probate  Court  "after 
the  expiration  of  one  year  after  his  successor  in  office  shall  have 
qualified,  publish  notice  of  final  settlement  as  is  provided  in 
Seotion  229,  R.  S.  Mo.  1939." 


Respectfully  submitted. 


B.  RICHARDS  CREECH 
Assistant  Attorney  General  * 


APPROVED* 


VANE  C. 3HURL0 

(Acting)  Attorney  General 
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EXTRADITION : 


Apprehension  /ending  Governor’s  warrant  j ai’rest 
on  suspicion;  affidavit  befor,e  justice  of  the 
peace  by  competent  witness  sworn  to  in  Missouri 
examination. 


May  7,  1941 


Honorable  Conn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir* 


This  is  in  reply  to  your  request  for  our  opinion 
by  your  recent  letter  which  is  in  the  following  terms. 


"I  respectfully  request  the  opinion  of 
your  department  to  define  t he  procedure 
by  which  a person  wanted  by  the  authorities 
enforcing  the  criminal  law  of  another 
state  can  be  taken  into  custody  and  held 
for  such  authorities  of  such  other  state 
in  those  cases  where  extradition  proceedings 
through  the  governors  of  the  respective 
states  has  not  been  Instituted. 

In  such  opinion  will  you  please  specify 
as  to  whether  or  not  any  judicial  authority 
in  Missouri  has  a legal  right  to  issue 
a warrant  for  the  arrest  of  such  person 
upon  the  receipt  of  a certified  copy  of 
the  complaint  and  warrant  signed  before, 
or  issued  by  a Court  of  original  criminal 
jurisdiction  in  such  foreign  state.” 


Attached  to  that  letter  was  another  one  of  the  same 
date  addressed  to  this  office  by  you,  and  a copy  of  your 
letter  of  the  same  date  addressed  to  Captain  William  Baxter 
of  the  Missouri  Highway  Patrol.  We  thoroughly  agree  with 
the  general  propositions  stated  in  your  said  letter  to 
Captain  Baxter. 
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Frequently  officers  from  other  states  send  to  Missouri 
officers  a copy  of  a warrant  issued  by  an  officer  of  such 
other  state,  and  ask  for  the  arrest  of  the  fugitive  in 
Missouri  on  that  authority.  Interstate  rendition  presents 
difficult  problems.  It  calls  for  close  cooperation  between 
the  officers  of  the  various  states.  We  are  sure  that 
Missouri  officers  are  ready  to  repay  the  assistance  rendered 
to  Missouri  by  the  officers  of  other  states,  to  the  extent 
permitted  by  the  law.  However,  a copy  of  a warrant  Issued 
by  an  officer  of  another  state  is  no  legal  authority  for 
an  arrest  in  Missouri  by  a Missouri  officer.  Leading  author 
Itlea  are  accurately  summarized  as  follows  in  4 American 
Jurisprudence  page  14,  Section  19: 


"A  warrant  of  arrest  Issued  in  one  state 
may  not  be  executed  in  another  state,  for 
it  has  no  validity  beyond  the  boundaries 
of  the  state  by  whose  authority  it  was 
^Issued.  A warrant  may  confer  authority 
jon  a police  officer  or  private.  Individual 
jto  make  an  arrest  anywhere  within  the 
jboundaries  of  a state,  but  it  1ms  no 
(extraterritorial  effect  of  any  kind,  and 
jwill  not  justify  an  arrest  made  outside 
jthe  limits  of  the  state."  (citing  authorities) 

i 

| 

i 

To  the  same  effect  are  authorities  collected  In  an 
annotation  in  61  A.L.R.  380.  The  courts  of  the  United 
Sto.tes  have  followed  the  same  rule  (McLean  v.  State  of 
Mississippi  ex  rel  Roy  (5  C.C.A.)  96  F.  (2dT  741,  745,  119 
A.L.R.  670,  certiorari  denied  by  U.  S.  Sup.  Ct.  305  U.  S. 
623,  59  Sup.  6t.  84,  83  L.  Ed.  399j  and,  Kjrke s v*  Askew, 
Sheriff , (D.  C*  Okla.)  32  Fed.  Supp.  802,  804  (27  et  seq). 
There  is  no  Missouri  statutory  authority  for  arrest  on 
foreign  warrants  * 

Before  legal  proceedings  are  instituted  to  restrain 
an  alleged  fugitive  from  the  justice  of  another  state,  and 
before  the  governor's  warrant  Is  Issued,  a Missouri  officer 
could  lawfully  make  an  arrest  on  suspicion  of  having  com- 
mitted an  offense,  without  a warrant.  In  State  ex  rel 
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Kaiser  v.  Miller  239  S.  W.  898,  l.c.  903,  316  Mo.  372, 
involving  a fugitive  from  justice,  the  legal  proceeding 
above  mentioned  was  considered,  and  the  court  further 
said: 


”What  is  said  here  is  not  to  be 
construed  as  meaning  that  in  every  case 
a warrant  must  be  obtained  before  an 
arrest  is  made  of  one  believed  to  be 
a fugitive  from  justice;  but,  in  such 
cases,  sanction  for  the  detention  of 
such  person  should  be  obtained  from 
a magistrate  of  competent  authority  for 
the  purpose,  and  that  sanction  must  rest 
upon  an  accusation  made  against  the 
person  to  be  detained,  according  to  the 
forms  of  the  law.  Harris  v.  Louisville, 
etc.,  R.  R.  Co.  (C.  C.)  35  P.  116. 

Under  the  provisions  of  section  3200, 

R.  S.  1919,  the  person  arrested  by  a 
peace  officer  without  warrant  on  suspi- 
cion of  having  committed  a criminal 
offense  is  required  to  be  discharged  from 
such  custody  within  20  hours,  unless  he 
shall  be  charged  with  a criminal  offense  by 
the  oath  of  a credible  person,  and  be  held 
by  a warrant  to  answer  for  such  offense* 

'The  Jurisdiction  of  the  magistrate  over 
such  person  accrues  by  the  concurrence 
of  a complaint,  maue  as  provided  by  law, 
and  the  custody  of  the  person  complained 
against •” 


Section  3200  R*  S.  1919,  mentioned  in  the  above 
quotation,  is  now  R*  S.  1959  Section  4346,  and  under  its 
provisions  a person  arrested  on  suspicion  without  a warrant 
may  be  held  for  twenty  hours.  Such  an  arrest  properly 
made  requires  the  exerbise  of  discretion  on  the  part  of 
the  officers.  We  would  not  undertake  to  suggest  in  advance 
the  precise  circumstances  under  which  that  should  be  done* 
In  State  v.  Raines  98  S.  W.  (2nd)  580,  lye.  584  (3),  339  Mo 
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884,  the  Supreme  Court  of  Missouri  said: 


"in  State  v.  Bailey,  supra,  320  Mo. 
271,  8 S.  W.  (2d)  57,  loc.  cit,  59 
(4),  it  is  saldl  * If  the  nature  of 
the  information  and  the  officer1 s 
knowledge  of  the  reliability  of  his 
informant  cause  a reasonable  suspicion 
in  his  mind  that  the  accused  is  guilty 
of  felony,  he  is  authorized  to  make 
the  arrest  without  a warrant* 1 * to  * 

to  # * v-  to  to  * to  to  to  to  to  -i;-  * to 

is  always  justified  if  an  offense  has 
in  fact  been  committed,  whether  he  had 
reason  to  believe  it  or  not.  If  a 
crime  has  not  been  committed  then  he 
can  only  be  justified  by  the  existence 
of  reasonable  ground  to  believe  that 
it  has  been  committed." 


Where  such  an  arrest  can  properly  be  made  in  the 
Judgment  of  the  Missouri  officers,  the  twenty  hour  period 
should  afford  sufficient  time  for  officers  from  the  demand- 
ing state  to  come  here  and  resort  to  the  legal  proceeding 
authorized  In  such  cases  by  Article  9,  Chapter  30  R.  S. 

Mo.  1939  Sections  3976  to  3998  inclusive.  Unless  a warrant 
Is  issued  at  the  end  of  the  twenty  hour  period,  of  course 
the  alleged  fugitive  would  be  entitled  to  be  discharged. 

As  to  the  proceeding.  Section  3985  provides: 


"Whenever  any  person  within  this  state 
shall  be  charged,  on  the  oath  or  affirm- 
ation of  any  credible  witness , before 
any  judge  or  justice  of  a cou.1  t of  record, 
or  a justice  of  the  peace,  with  the  com- 
mission of  any  crime  in  any  other  state 
or  territory  of  the  United  States,  and 
that  he  fled  from  justice.  It  shall  be 
lawful  for  the  judge  or  justice  to  Issue 
his  warrant  for  the  apprehension  of  the 
party  charged." 
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And,  Section  3986  provides: 


nIf , upon  examination,  it  shall 
appear  to  the  Judge  or  Justice  that 
the  person  charged  is  guilty  of  the 
crime  alleged,  he  shall  commit  him 
to  the  Jail  of  the  county,  or,  if 
the  offense  is  bailable,  take  bail 
for  his  appearance  at  the  next  term 
of  the  court  of  the  county  having 
criminal  jurisdiction.'* 


*‘rom  Section  3985  it  is  seen  that  the  proceeding 
must  be  instituted  by  the  filing  of  a sworn  charge,  that 
is,  a written  affidavit  charging  an  offense.  In  order 
to  be  competent  to  make  this  affidavit  a person  must 
have  jb  rsonal  knowledge  of  the,  facts  and  be  capable 
of  testifying  to  them.  We  find  no  court  decision  decid- 
ing this  point  in  an  interstate  rendition  case.  But 
Section  39i87  in  part  provides  that,  "The  judge  or 
justice  shall  proceed  in  the  examination  in  the  same 
manner  as  iis  required  when  a person  is  brought  before 
such  officer,  charged  Y/lth  an  offense  against  the  laws 
of  tills  state  . . . »"  (Italics  ours)  Assuming  the 
proceeding  will  be  instituted  in  the  Justice  of  the  Peace 
court,  the  justice  will  proceed  in  the  same  manner  as  in 
preliminary  examinations  before  such  justice  where  a 
person  1c  charged  with  committing  a felony.  Regarding 
such  preliminary  examination,  Section  3857  requires  an 
affidavit  by  providing  in  part;  "Whenever  complaint  shall 
be  made,  in  writing  and  upon  oath,  to  any  magistrate 
hereinbefore  mentioned,  setting  forth  that  a felony  has 
been  committed,  and  the  name  of  the  person  accused  thereof * 
it  shall  be  the  duty  of  such  magistrate  to  issue  a warrant 


The  qualifications  of  the  maker  of  such  an  affidavit 
were  described  as  follows  in  Ex  parte  Dickinson  (Springfield 
Court  of  Appeals)  132  S.  W.  (2nd)  243*  l.c*  245* 

"Section  3467,  R.  S.  Mo.  1929,  Mo. 
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St.  Ann.  Sec.  3467,  p.  3110,  defining 
the  duty  of  a magistrate  when  complaint 
is  made  in  writing  and  upon*  oath  set- 
ting  forth  that  a felony  has  been  com- 
mitted, contemplates  that  such  complaint 
"be  made  by  a party  competent  to  testify, 
and  a warrant  should  not  issue  without 
a proper  complaint  or  affidavit.  Monson 
v*  Rouse,  86  Mo*  App.  97;  State  v.  Sassa- 
man,  214  Mo.  695,  114  S.  W„  590.  That  the 
affidavit,  or  complaint,  must  be  made  by 
a person  competent  to  testify  i3  borne 
out  by  the  case  of  State  v.  Ransberger, 

106  Mo.  135,  17  S.  VS.  290,  293,  in  which 
it  is  stated*  ’As  a basis  for  an  official 
information,  the  affidavit  of  "a  person 
having  knowledge  that  an  offense  has  been 
committed"  is  sufficient,  but,  when  a 
party  is  to  be  arrested  without  an  official 
charge,  the  affidavit  "of  a person  competent 
to  testify  against  the  accused"  is  requisite.’" 


Those  propositions  apply  to  the  fugitive  proceeding 
herein  considered,  and  they  preclude  the  making  of  the 
affidavit  by  the  prosecuting  attorney  in  Missouri  on 
Information  and  belief.  The  proceeding  for  apprehension 
of  a fugitive  is  an  examination  and  not  a trial;  it  is 
governed  by  rules  applicable  to  preliminary  examinations. 
However,  an  analogy  is  found  in  the  affidavit  required 
for  trials  in  Justice  of  the  Peace  courts  in  Missouri  for 
misdemeanors.  In  this  connection  Section  3805  provides 
in  part  that,  "...  when  any  person  lias  actual  knowledge 
that  an  offense  has  been  committed  ...  he  may  make 
complaint,  verified  by  his  oath  ...  before  any  officer 
authorized  to  administer  oaths  ...  and  file  the  same  with 
the  justice  of  the  peace  ...  •"  That  section  would  seem' 
to  require  knowledge  and  not  mere  information  and  belief 
on  the  part  of  the  affiant.  Under  said  Section  3805  it 
has  been  held  that  where  a complaint  (affidavit)  is  used, 
"the  defendant  can  not  be  convicted  of  an  offense  of  which 
the  person  making  the  complaint  had  no  actual  knowledge" 
(State  v.  Meadows  (K.  C.  Ct.  of  Appeals)  106  Mo.  App.  604, 
l.c.  60^5,  81  S,  ¥.  463).  ■ 
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All  of  the  above  cited  Statutes  require  that  the 
charge  be  on  oath,  that  is.  that  it  be  sworn  to.  In 
State  V.  Nichols  49  S»  W.  (2nd)  14,  lie.  19,  330  Mo. 
114,  tile  court  said? 


"And  by  plain  implication  section 
3467,  R»  S*  Mo.  1929,  makes  the  filing 
of  a complaint  in  writing  and  upon 
oath  the  first  step  in  the  institution 
of  such  a criminal  prosecution.  * # * 

-:.L  # # k « 

But  were  it  otherwise,  the  general  rule 
is  that  a written  complaint  i a necessary 
even  after  an  arrest  without  a warrant. 
16  G.  J.  Sec.  495,  p.  288." 


Acknowledgments  or  oaths  in  Missouri  must  be  made 
before  officers  authorized  to  administer  oaths  in  this 
state.  It,  is  noted  that  Section  3305  above  quoted  says, 

" » . verified  by  his  oath  . . before  any  officer  authorized 
to  administer  oaths  • . " The  clear  intendment  of  all 
of  the  lawjs  governing  proceedings  In  Missouri  courts  and 
requiring  baths,  is  that  such  oaths  shall  be  made  before 
officers  authorized  to  administer  oaths  _in  Missouri. 

While  we  find  no  decision  squarely  on  the  point  in  an 
Interstate  rendition  ease,  we  regard  the  above  as  the 
reasonable  construction  of  the  statutes. 

The  statutes  governing  the  proceeding  for  appre- 
hension of  a fugitive  were  written  with  knowledge  that 
affidavits  sworn  to  In  other  states  could  be  used  In  support 
of  the  requisition  for  the  governor *s  rendition  warrant  by 
authority  of  the  Act  of  Congress  (18  USCA  Section  662,  RSUS 
Section  5278)  referred  to  in  Section  3980  R,  S*  Mo*  1939* 

The  omission  in  Missouri  Statutes  to  authorize  the  use  of 
the  same  affldavite  In  the  proceeding  for  apprehension  Is 
Indicative  of  the  Intent  that  they  should  not  be  used* 
Therefore,  a Judge  or  justice  of  the  peace  of  Missouri  could 
not  lawfully  issue  his  warrant  for  the  apprehension  of  an 
alleged  fugitive  on  the  basis  of  the  filing  before  him 
of  a copy  of  an  affidavit  sworn  to  before  an  officer  authorized 
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to  administer  oaths  in  another  state.  It  is  true  that 
in  some  instances  in  our  law,  documents  sworn  to  in 
other  states  are  recognized  as  importing  verity  In  orir 
courts.  But  that  Is  By  express  statutory  authority,  as 
In  the  case  of  foreign  depositions  and  interrogatories 
(Sections  1920,  1924,  1939,  R.  S.  M0.  1939).  Since 
there  is  no  authority  for  use  of  a foreign  affidavit  in 
the  action  for  apprehension  of  a fugitive  In  Missouri 
courts,  we  Believe  It  should  not  be  used. 

In  practice  affidavits  for  use  in  preliminary 
examinations  before  justices  of  the  peace  In  Missouri 
are  often  sworn  to  before  some  other  officer  authorized 
to  administer  oaths  In  the  county  of  the  jurisdiction  of 
such  justice.  In  our  opinion  an  affidavit  so  made  for  use  in 
this  proceeding  would  suffice.  By  way  of  analogy,  in 
making  a charge  as  a basis  for  a requisition  by  a governor 
of  one  state  upon  another,  it  is  not  necessary  that  the 
affidavit  be  actually  sworn  to  before  the  magistrate  who 
issues  the  warrant.  In  Gugenhlne  v;.  Perk  31  S.  W.  (2nd) 

1,  l.c.  2,  326  Mo.  333,  appeal  dismissed  and  certiorari 
denied  51  Supreme  Court  180,  282  U.  S*  810,  75  L.  Ad.  726, 
it  was  said  that  the  requirement  of  an  affidavit  made 
before  a magistrate i 


” -fr  does  hot  mean  that  the  magistrate 
must  write  the  affidavit  or  administer 
the  oath  to  affiant.  It  means  an  affidavit 
must  be  laid  before  a magistrate*  and 
that  the  magistrate  acting  under  said 
affidavit  order  a \ arrant  Issued  for  the 
arrest  of  the  person  charged  with  the 
crim©.,, 


As  was  seen  from  the  provisions  of  Section  3985, 
quoted  above,  the  affidavit  must  charge  the  commission  of 
a crime  in  another  state.  It  will  not  be  sufficient  If  It 
merely  alleges  that  the  alleged  fugitive  la  charged  In 
another  gtate  with  committing  a crime*  It  was  so  ruled 
in  effect  In  State  ex  rel  Kaiser  v*  Miller,  cited  above* 

In  that  case, “at  l.c.  902  of  289  S*  W*  the  Supreme  Court 
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of  Missouri  quoted  with  approval  the  following  tests  for 
Jurisdiction  of  the  Justice  of  the  peace  in  this  proceed 
ingi 


n,It  will  be  readily  seen  that  in 
order  for  the  magistrate  to  acquire 
Jurisdiction  under  the  statute  just 
quoted,  three  things  are  absolutely 
essential*  1st,  That  there  is  a 
person  within  this  state.  2nd,  That 
a credible  witness  before  such  magis- 
trate, on  oath  or  affirmation,  charge 
such  person  with  the  commission  of  a 
crime  in  another  state;  and  3rd,  That 
such  person  fled  from  Justice*  It  is 
only  "whenever"  all  these  essentials 
concur,  that  "it  shall  be  lawful  for 
the  judge  or  Justice  to  issue  his  war* 
rant  for  the  apprehension  of  the  party 
charged ’ " 


When  -such  a complaint  or  affidavit  is  filed*  it  is 
the  duty  of  the  justice  of  the  peace  to  take  a bond* 
according  jto  the  provisions  of  Section  3994* 


"When  a complaint  shall  be  made  against 
any  person,  as  provided  by  sections 
'3900  to  3993  of  this  article*  the  judge 
or  Justice  shall  take  from  the  prosecutor 
a bond,  to  the  clerk  of  the  court*  with 
sufficient  security*  to  secure  the  payment 
of  the  costs  and  expenses  which  may  accrue 
by  occasion  of  the  arrest  and  detention 
of  the  party  charged*  which  bond  shall  be 
certified  and  returned,  with  the  examina- 
tion, to  the  office  of  the  clerk  of  the 
court  having  criminal  jurisdiction i" 


The  term  "prosecutor"  as  used  in  that  section  means 
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not  the  prosecuting  attorney  of  the  county,  hut  the  person 
who  signs  the  affidavit  commencing  the  proceeding.  A 
prosecutor  is  defined  in  34  Words  & Phrases  (perm,  ed.) 
page  632  aisi 


n •»  one  who  instigates  & prosecu- 
tion by  making  affidavit  charging 
a named  person  with  the  commission 
of  a penal  offense  on  which  a warrant 
is  issued  # * 


This  is  the  s ense  in  which  the  word  is  used  in  the 
statute,  and  is  in  line  with  the  policy  that  the  demanding 
state  shall  pay  the  expense  of  the  return  of  a fugitive 
through  the  medium  of  the  governor *s  rendition  warrant 
(Section  3984). 

After  the  warrant  is  issued  and  the  alleged  fugitive 
is  taken  into  custody,  there  is  no  requirement  that  the 
hearing  or*  examination  beheld  immediately.  Again,  Section 
3987  provides  in  effect  that  the  Justice  shall  proceed 
in  this  examination  in  the  same  manner  as  in  ordinary 
preliminary  examinations*  In  such  a proceeding,  by  the 
terms  of  Section  3864  the  justice  "may  adjourn  an  examination 
• * • fromi  time  to  time  as  occasion  requires,  not  exceeding 
ten  days  a;t  any  one  time  * . % as  he  deems  necessary.  • •" 

As  provided  by  the  above  quoted  Section  3986,  if  upon 
examinatiojn  it  appears  to  the  justice  that  the  person 
charged  is,  guilty,  he  shall  commit  him  to  the  county  Jail, 
or,  if  the';  offense  is  bailable,  let  to  bail*  The  examina- 
tion shall;  be  reduced  to  writing  and  a copy  sent  to  the 
Governor  Cf  the  State  of  Missouri  (Section  3987).  If  he 
believes  there  is  sufficient  evidence  to  warrant  the  finding 
of  an  indictment,  he  shall  notify  the  governor  of  the  state 
in  which  the  crime  was  committed  (Section  3988)*  In  practice, 
by  the  time  the  Governor  of  Missouri  will  receive  the  trans- 
cript of  the  justice  of  the  peace  court  examination,  he 
already  will  have  received  a requisition  for  the  return  of 
the  fugitive  from  the  governor  of  the  state  where  the  crime 
was  committed*  We  believe  any  further  review  of  the  procedure 
would  serve  no  useful  purpose*  Regarding  one  other  provision 
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of  the  Missouri  statute,  we  would  not  recommend  that  any 
fugitive  he  surrendered  through  the  medium  of  the  warrant 
of  the  Governor  of  Missouri  without  the  production  of  a 
certified  copy  of  an  indictment  returned  or  an  affidavit 
made  before  a magistrate  in  the  demanding  state,  in  accord- 
ance with  the  provision*  of  the  Act  of  Congress  (18  USCA 
Section  662  j R.S*U.S»  Section  5278)* 


CONCLUSION 


Pending  issuance  of  the  governor *s  rendition 
warrant*  an  alleged  fugitive  from  the  Justice  of  another 
State  may  be  arrested  upon  suepicion  and  held  for  twenty 
hours  without  warrant  if  in  the  officer**  judgment  such 
suspicion  is  Justified,  Thereafter,  or  without  such 
arrest,  if  there  is  filed  before  a justice  of  the  peace 
an  affidavit  by  a competent  witness  charging,  among  other 
things,  that  the  alleged  fugitive  committed  an  offense 
in  another  state,  such  justice  may  issues  his  warrant  for 
the  apprehension  of  such  fugitive.  The  affidavit  must 
be  sworn  to  in  this  state*  An  examination  proceeds  as 
in  ordinary  preliminary  examinations. 


Respectfully  submitted 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED* 


VANE  THURLO 

(Acting)  Attorney  General 


EHjRT 


TAXATION: 


Federal  employees  in  Veterans’  Hospital  cn  reservation  at 
Excelsior  Springs  are  sellable  for  personal  property  tax 
on  their  motor  cars. 


June  19,  1941 


Honorable  Conn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 


We  have  received  your  letter  of  May  24,  1941,  in  which  you 
request  an  opinion  regarding  the  collection  of  taxes  from  employees 
of  the  Veterans’  Hospital  in  Excelsior  Springs. 

The  facts  you  set  out  for  this  opinion  are  as  follows: 

"In  the  process  of  the  collection  of  both 
current  and  delinquent  personal  taxes,  I 
am  often  advised  by  persons  employed  at 
the  Veterans  Facility  and  living  on  the 
Government  Reservation  in  Excelsior 
Springs,  that  they  are  not  subject  to 
any  state  and  county  taxes. 

"In  most  oases  the  assessment  that  we 
have  against  these  people  is  for  a 
motor  car  on  which  they  hold  Missouri 
title  and  pay  Missouri  state  license. 

"I  oan  not  understand  why  motor  oars 
should  be  exempt  from  taxation  and  I 
would  appreciate  your  securing  for  roe 
sin  offioial  opinion  relative  to  this 
matter.” 

Section  6 of  Article  X of  the  Constitution  of  Missouri  reads 
as  follows: 


"The  property,  real  and  personal,  of 
the  Staoe,  counties  and  other  municipal 
corporations,  and  oemeteries,  shall  be 
exempt  from  taxation.  Lots  in  incor- 
porated oities  or  towns,  or  within  one 
mile  of  tho  limits  of  any  such  city  or 
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town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  from  such 
cities  or.  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon,  may 
be  exempted  from  taxation,  when  the  same 
are  used  exclusively  for  religious  worship, 
for  schools,  or  for  purposes  purely  chari- 
table, also,  such  property,  real  or  per- 
sonal, as  may  be  used  exclusively  for 
agricultural  or  horioultural  societies t 
Provided,  that  such  exemptions  shall  be 
only  by  general  law." 

Section  7 of  Article  X of  the  Constitution  of  Missouri  reads 
as  follows  i 

"All  laws  exempting  property  from  tax- 
ation, other  than  the  property  above 
enumerated,  shall  be  void," 

Section  10936,  R.  S,  Missouri  1939,  reads  as  follows: 

"For  the  support  of  the  government  of 
the  state,  the  payment  of  the  publio 
debt,  and  the  advancement  of  the  publio 
interest,  taxes  shall  be  levied  on  all 
property,  real  and  personal,  except  as 
stated  in  the  next  section," 

Section  10937,  R,  S,  Missouri  1939,  partially  reads  as  fol- 
lows: 


"The  following  subjects  are  exempt 
from  taxation:  First,  all  persons 
belonging  to  the  army  of  the  United 
State s}  second,  lands  and  lots,  public 
buildings  and  structures  with  their 
furniture  and  equipments,  belonging 
to  the  United  State »|  ******** 

It  will  be  noticed  in  the  above  partial  section  that  the 
person  belonging  to  the  army  of  the  United  States  is  exempted  from 
paying  taxes  but  does  not  exempt  the  payment  of  property  tax  by  such 
person.  The  tax  exempt  being  the  personal  tax,  such  as  poll  tax  or 
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practicing  of  his  profession  while  a member  of  the  army. 

The  construing  of  provisions  for  exemptions  from  taxation 
must  be  a strict  construction.  In  the  above  Section  10937  the 
only  exemption  set  out  is  the  person  and  not  as  to  his  property. 

If  this  section  were  applicable  to  property  of  any  person  belonging 
to  the  army  or  in  federal  employment  such  as  a position  at  the 
Veterans’  Hospital  in  Excelsior  Springs,  property  owners  would  as- 
sign their  property  to  some  member  of  the  army  or  federal  officer 
and  in  that  way  avoid  payment  of  taxes  due  the  st  te  and  county 
which  taxes  are  for  the  preservation  of  not  only  the  property  of 
the  person  above  described  but  also  the  property  of  others  wfiio  are 
not  residents  or  employees  of  the  reservation.  That  such  exemption 
must  be  strictly  construed  was  held  in  the  case  of  Young  Women’s 
Christian  Ass’n.  v,  Baumann,  130  S.  W.  (2d)  499,  par.  1,  where  the 
court  saldt 

"The  principles  to  be  followed  in  con- 
struing provisions  for  exemption  from 
taxation,  have  been  announced  in  many 
oases.  They  are  well  stated  by  Judge 
Lamm  in  State  ex  rel.  Splllers  v. 

Johnston,  214  Mo.  656,  113  S.  W.  1083, 

21  L*  R.  A.,  N.  S.,  171.  Suffice  it  to 
say  they  call  for  a striet  construction 
against  the  right  of  exemption.  Taxation 
is  the  rule,  exemption  is  the  exception; 
yet  strict  construction  naist  be  a reason- 
able construction.** 

The  question  of  voting  does  not  enter  into  the  taxation 
problem  in  this  matter,  but  it  is  possible  for  employees  living  on  the 
reservation  to  vote  notwithstanding  the  opinion  of  the  Honorable  Denton 
Dunn,  Assistant  Attorney  General  under  the  Honorable  Stratton  Shartel, 
in  which  he  held  that  under  the  Constitution  of  Missouri  they  were  not 
sufficiently  residents  of  Clay  County  to  vote  in  county  and  state 
elections.  The  question  of  whether  they  are  entitled  to  vote  is  a 
matter  of  intention,  and  our  Supreme  Court  in  Chomeau  v,  Roth,  72  S. 

\ (2d)  997,  pars.  3,  4,  the  court  said* 

"The  two  oited  oases,  and  particularly 
the  former,  control  this  case  in  all 
essential  respects.  fi.s  they  announce 
the  law,  it  is  entirely  possible  for  a 
student  to  gain  a residence  at  the 
place  where  he  is  attending  school. 
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although  he  may  have  gone  there  for 
no  other  purpose  than  to  attend  school} 
the  question  of  whether  a change  of 
residence  is  effected  depending  upon 
the  intention  with  which  the  removal  from 
the  former  residence  was  made,  A tempo- 
rary removal  for  the  sole  purpose  of  at- 
tending school,  without  any  intention  of 
abandoning  his  usual  residence,  and  with 
the  fixed  intention  of  returning  thereto 
when  his  purpose  has  been  accomplished, 
will  not  constitute  such  a change  of 
residence  as  to  entitle  the  student  to 
vote  at  his  temporary  abode*  But  con- 
versely, an  aotual  residence,  coupled 
with  the  intention  to  remain  either 
permanently  or  for  an  indefinite  time, 
without  any  fixed  or  certain  purpose  to 
return  to  the  former  place  of  abode,  is 
sufficient  to  work  a change  of  domicile* 

Nolker  v.  Nolker  (Mo.  Sup.)  267  S.  W. 

798}  Finley  v,  Finley  (Mo.  App.)  6 S.  W, 

(2d)  1006.** 

Our  State  Supreme  Court  has  not  passed  directly  on  the  question 
of  exemption  of  persons  in  the  army  as  set  out  in  Section  10937,  but  in 
the  case  of  Finley  v.  The  City  of  Philadelphia,  32  Pa.  State  Reports, 

1,  c.  382,  the  State  of  Pennsylvania,  in  passing  on  a very  similar 
statute  and  a very  similar  statement  of  facts  as  set  out  in  your  request, 
saidi 

MDr.  Finley  haB  his  residence  in  the 
city  of  Philadelphia,  and  has  had  for 
several  years,  and  is  charged  with  a 
oity  tax  on  his  household  furniture, 
used  by  himself  and  his  family}  and  he 
claims  that  this  property  ought  to  be 
exempt,  because  he  is  a surgeon  in  the 
United  States  army,  stationed  here  on 
duty,  and  with  no  intention  of  acquiring 
a domioil  in  this  state,  or  of  remaining 
in  it  after  he  shall  be  relieved  from 
duty. 

"Is  this  a valid  ground  of  exemption? 

We  think  not.  There  is  nothing  very 
poetic  about  tax  laws.  ?vherever  they 
find  property,  except  what  is  devoted 
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to  public  and  charitable  uses,  they 
claim  a contribution  for  its  protection, 
without  any  special  respect  to  the  owner 
or  his  oocupation,  and  without  reflect- 
ing much  on  questions  of  generosity  or 
courtesy.  They  leave  no  discretion  to 
the  taxing  offioers  by  which  any  exemption 
can  be  allowed}  for  if  they  did,  favouritism 
and  corruption  would  soon  publioly  abound. 

"Clearly  the  liability  to  taxation  does  not 
depend  upon  the  intention  of  any  one  relative 
to  his  domiciliation,  for  this  would  make 
the  state’s  power  of  taxation  dependent,  in 
numberless  oases,  on  the  pleasure  of  the  per- 
sons proposed  to  be  taxed.  Residence  is  a 
definite  and  obvious  fact,  and  is  of  itself 
a sufficient  ground  of  liability. 

“Here  is  no  tax  on  the  official  salary, 
for  that  stands  in  no  need  of  protection 
from  the  state,  and  suoh  taxation  might 
lead  to  great  abuses,  and  would  be  in  ef- 
fect a taxation  of  the  federal  government. 

But  the  officer's  household  furniture,  not 
within  arniy  quarters,  stands  as  much  in  need  of 
state  protection  as  any  other  kind  of  prop- 
erty, or  as  the  property  of  any  other  person. 

What  is  offiolal  about  the  plaintiff  here  ia 
his  surgical  and  medical  function,  and  that 
is  not  taxed.  As  an  owner  of  household 
furniture  or  other  property  (not  being 
special  instruments  of  his  office),  he 
stands  on  common  ground  with  other  residents 
and  eitisens,  and  is  subjeoted  to  correspond- 
ing burdens  and  duties." 

The  above  authorities  have  been  quoted  in  reference  to 
members  of  the  ars$r  and  I am  presuming  that  the  doctor  under  your 
statement  of  facts  was  not  an  army  officer  but  merely  a federal 
employee. 


CONCLUSION 


Since  we  oan  find  no  property  exemption  for  a federal 
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employee  or  no  property  exemption  for  a member  of  the  army  in  either 
the  Constitution  of  the  State  of  Missouri  or  the  laws  of  the  State 
of  Missouri,  we  are  of  the  opinion  that  the  employee  of  the  Veterans* 
Hospital  in  Excelsior  Springs,  Clay  County,  must  pay  property  tax 
but  not  a tax  on  his  person,  suoh  as  poll  tax  or  taxes  for  his  pro- 
fession* 


Section  10937,  R.  S.  Missouri  1939,  is  not  ambiguous  and 
merely  states  that  the  person  of  a member  of  the  army  is  subject  to 
exemption  from  taxation  but  does  not  state  that  his  property  is 
exempt  from  taxation* 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 

'3 


vaiie'c.  thurlo 

(Acting)  Attorney  General 


WJBtDA 


.SHERIFF,  JAILS  AND  JAILERS:  County  court  cannot  Increase 

the  allowance  for  feeding 
prisoners  during  the  current 
year . 


July  22,  1941 


Hon,  Gonn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Mr,  Wither® : 


This  department  is  in  receipt  of  your  letter  of 
July  16th,  1941,  wherein  you  request  an  official  opinion 
on  the  following  question: 


"In  view  of  the  increased  costs  of 
commodities  and  provisions,  the 
County  Court  and  the  Sheriff  of 
Clay  County,  Missouri  have  had  under 
consideration  the  matter  of  the 
allowance  to  the  Sheriff  for  the 
board  of  prisoners  pursuant  to 
Section  13417,  R,  S,  Mo,,  1939, 

"On  December  16,  1940  and  at  the 
November  Term  of  that  year,  the 
Court  made  an  order  fixing  the  rate 
of  allowance  for  each  prisoner  for 
each  day  at  65^  per  day, 

"The  Court  would  like  to  increase 
this  allowance  but  is  not  able  to 
satisfy  itself  that  It  has  any  auth- 
ority to  do  so  and,  in  view  of  the 
auditing  of  county  offices  under  the 
Interpretations  of  your  office,  has 
asked  ms  to  procure  your  opinion  on 
that  point,  which  is  hereby  requested.* 


Section  13416,  R,  S,  Mo,  1939  fixes  the  maximum 
amount  that  sheriffs  and  marshals  and  jailers  shall  re 
ceive  for  furnishing  board  for  each  prisoner.  The 
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smount  being  75pf  per  day. 

Section  13417,  R.  S.  Mo.  1939,  refers  to  the  duty 
of  the  county  court  and  the  time , That  seetion  being 
as  follows; 


“It  shall  be  the  duty  of  the  county 
courts  of  each  county  in  this  state 
at  the  November  term  thereof  in 
each  year  to  make  an  order  of  record 
fixing  the  fee  for  furnishing  each 
prisoner  with  board  for  each  day  for 
one  year  commencing  on  the  first  day 
of  January  next  thereafter,  and  it 
shall  be  the  duty  of  the  clerk  of 
the  county  court  to  certify  to  the 
clerk  of  the  circuit  court  of  such 
county  a copy  of  such  order,  and  the 
same  shall  be  filed  in  the  offiee  of 
the  clerk  of  the  circuit  court  for 
the  uee  of  the  said  clerk  and  the 
judge  and  prosecuting  attorney  in 
making  and  certifying  fee  bille 


We  think  the  question  that  you  preeent  is  directly 
in  the  original  case  of  Mead  v.  Jasper  County,  305  Mo. 
476,  1.  c,  484,  485  and  486,  We  quote  1.  c.  485* 


“The  eounty  court,  having  made  a valid 
order  which  was  within  its  power  and 
duty  to  make  at  the  November  tern  and 
before  January  first,  exhausted  its 
power  in  respect  thereto  for  that  year 
end  could  not  set  same  aside  after 
January  first,  particularly  if  rights 
became  fixed  thereby  by  the  ensuing 
y ear.  In  Beyleae  v.^  Gibbs,  251  Mo. 

I.  e,  506,  It  was  said* 

“‘This  court,  in  numerous  cases,  has 
repeatedly  held  that  the  county  courts 
of  the  respective  counties  of  the 
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State  are  not  the  general  agents 
of  the  counties  of  the  State*  They 
are  courts  of  limited  jurisdictions, 
with  powers  well  defined  and  limited 
by  the  laws  of  the  State ; and  as  has 
been  well  said,  the  statutes  of  the 
State  constitute  their  warrant  of 
authority,  and  when  they  act  outside 
of  and  beyond  their  statutory  auth- 
ority, their  acts  are  null  and  void,’ 

"In  Saline  County  v.  Wilson,  61  Mo. 

1.  c*  059,  it  was  said: 

"‘County  courts  are  only  agents  of 
their  respective  counties  in  the 
manner  and  to  the  extent  prescribed 
by  law*  So  long  as  they  continue  to 
tread  in  the  narrow  pathway  allotted 
to  their  feet  by  legal  enactment, 
their  acts  are  valid,  but  whenever 
they  step  beyond  their  acts  are  void.’ 

* 

"The  general  rule  Is  laid  down  in  15 
Corpus  Juris,  page  470,  where  it  is 
said: 

" ’ Where  a county  board  or  court  exer- 
cises functions  which  are  administra- 
tive or  ministerial  in  their  nature 
and  which  pertain  to  the  ordinary 
county  business,  and  the  exercise  of 
such  functions  is  not  restricted  as 
to  time  and  manner.  It  may  modify  or 
repeal  its  action;  but  In  no  event  has 
such  court  or  bosrd  the  power  to  set 
aside  or  to  modify  a judicial  decision 
or  other  made  by  it  after  rights  have 
lawfully  been  acquired  thereunder , 
unless  authorised  so  to  do  by  egress 
statutory  provision.  , * * The  same  is 
the  case  after  an  appeal  haa  been 
allowed,  or  where  some  special  statu- 
tory power  is  exercised,  the  time  and 
mode  of  the  exercise  thereof  being 
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prescribed  by  statute.  Where 
tiie  previous  action  of  Hie  board 
is  in  the  nature  of  a contract 
which  has  been  accepted  by  the 
other  party;  or  on  the  faith  of 
which  the  latter  has  acted,  it 
cannot  be  rescinded  by  the  board 
without  the  consent  of  the  other 
party*  Conversely,  where  the  pro- 
position has  not  been  accepted  or 
acted  on  by  the  other  party,  the 
board  may  restrict  or  rescind  its 
action*  In  the  absence  of  express 
statutory  authority,  a county  board 
cannot  review  or  reverse  the  act  of 
a prior  board  performed  within  the 
scope  of  authority  conferred  by  law* 

A county  board  or  court  may,  however, 
at  the  term  or  session  at  which  an 
order  is  made,  revise  or  rescind  it, 
provided  this  is  done  before  any 
rights  accrue  thereunder , but  ordi- 
narily they  have  no  power  to  do  such 
act  subsequent  to  such  term  or 
session  .* 

"in  State  v*  Morgan,  144  Mo,  App, 

1.  c.  40,  it  la  said: 

"♦The  rule  Is  well  settled  that  a 
county  court  may  revise  or  rescind  an 
order  at  the  term  or  session  at  which 
such  order  is  made  provided  this  be 
done  before  any  rights  have  accrued 
under  Se  or&J  (italics  our#,) 

"Section  11002  contemplates  that  the 
sheriff  himself  will  furnish  Hie  board 
for  Hie  prisoners  under  his  cars  in 
the  county  jail.  But  the  proviso  that 
he  shall  not  contract  for  the  furnish- 
ing of  such  board  for  a price  less  than 
that  fixed  by  the  eoumty  court  recognizes 
the  fact  that  he  may  lawfully  contract 
with  others  to  furnish  such  board,  the 
only  limitation  thereon  being  that  he 
shall  not  be  permitted  to  profit  thereby. 
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Sections  110Q2  end  11005  require 
provision  to  be  mad©  for  the  future, 
to-wit,  the  ensuing  year,  and  common 
fairness  requires  that  the  county 
court  shall  not  be  permitted,  through 
mere  caprice  or  even  while  acting 
under  entirely  proper  motives,  to 
change  its  order  to  the  detriment  of 
the  sheriff*  Certainly,  if  respondent 
had  elected  to  contract  with  a third 
person  for  the  board  of  prisoners  for 
the  ensuing  year  on  the  price  Used  in 
the  order  of  December  1,  1922,  it  would 
constitute  a grievous  wrong  to  permit 
the  county  court  to  change  its  order  ** 


The  same  parties  were  involved  in  a kindred  question 
in  the  decision  of  Mead  v*  Jasper  County,  322  Mo*  1191. 

It  appears  in  that  decision  that  the  principal  question 
involved  was  the  time  within  which  the  court  should  have 
made  the  order*  The  statute  states  that  the  contract 
should  be  made  In  November . There  was  a delay  not  due  to 
any  malice  or  caprice  or  any  improper  motive  of  either 
party*  The  court  held  that  the  statute  was  directory  and 
the  fact  that  the  contract  was  entered  at  a later  date 
did  not  invalidate  the  same*  The  decision  discusses  and 
differentiates  between  the  original  case  and  the  later  case 
and  holds  to  the  effect  that  the  original  ewe  was  not  de- 
cisive of  the  point  involved  in  the  later  case. 


CONCLUSION* 


We  are  of  the  opinion  that  the  county  court  ie  not 
authorised  at  this  time  to  increase  the  allowance  of  the 
sheriff  of  your  county  for  the  boarding  of  prisoners,  in 
view  of  the  terms  of  the  statute  and  the  original  decision 
of  Mead  v,  Jaaper  County* 


Respectfully  submitted. 


OLLIVER  W,  NOLEN 

APPROVED*  Assistant  Attorney-General 


vm  wrmm — ; 

(Acting)  Attorney-General 
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ROADS  AND  BRIDGES:  County  treasurer  can  protest  warrants  against 

COUNTY  BUDGET:  special  road,  and  bridge  fund  of  any  road 

district  but  not  the  county  road  and  bridge 
fund . 


December  30,  1941 


Honorable  Conn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  December  22,  1941, 
which  is  as  follows: 

'•The  County  Clerk  of  Clay  County,  Mis- 
souri has  received  a letter  from  the 
office  of  the  State  Auditor  under  date 
of  December  16,  1941  which  reads  as 
follows,  in  part: 

" 'The  budget  for  1942  is  to  be  made 
under  the  same  provisions  as, in  the 
past,  with  the  exception  of  class 
three.  Effective  for  the  1942  bud- 
get, class  three  will  carry  all  of 
the  road  and  bridge  money  of  the 
county.  (Laws  of  Missouri,  1941, 
page  651) , The  revenue  to  be  budgeted 
in  class  three  will  be  the  anticipated 
revenue  to  be  derived  for  the  use  of 
the  county  from  the  levies  made  under 
Sections  8526  and  8527,  R.  S.  Missouri, 

1939. « 

''I  recall  it  has  been  held  by  your 
Department  that  counties,  such  as  Clay, 
which  are  on  a cash  basis  as  to  all  of 
the  budget  operations,  might  protest 
warrants  against  the  Special  Road  and 
Bridge  Fund  for  the  reason  that  it  was 
considered  that  such  Fund  was  not  ad- 
ministered under  or  through  the  budget, 
having  a constitutional  and  statutory 
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origin  prior  to  the  adoption  of  the 
budget  law. 

"If  the  above  quoted  paragraph  of  the 
State  Auditor's  letter  means  that  this 
condition  is  no  longer  true,  it  will 
create  a most  serious  emergency  in 
this  County  by  destroying  the  County's 
right  to  protest  warrants  and  would 
stop  the  County's  work  out  of  this 
Fund  for  about  eight  months  out  of 
the  year. 

"I  would  appreciate  an  expression  of 
the  opinion  of  your  Department  as  to 
whether  or  not  the  laws  mentioned  by 
the  State  Auditor,  being  Laws  of  Mis- 
souri, 1941,-  page  651,  changing  the 
budget  law  classification,  will  operate 
to  bring  the  Special  Hoad  and  Bridge 
Fund  under  the  Jurisdiction  of  the  bud- 
get account,  or  whether  the  original 
opinion  of  your  Department  that  such 
Road  and  Bridge  Fund  is  exempt  from 
the  requirements  of  the  budget  account 
irrespective  of  the  amendment  above 
mentioned  still  stands. 

"Since  the  budget  must  soon  be  taken 
up  and  completed,  you  will  understand 
the  wish  of  the  County  Court  to  have 
this  expression  of  your  opinion  as 
• quickly  as  conveniently  possible." 

Class  3 of  Section  10911,' R,  S.  Missouri  1939,  pro- 
vides as  follows i 

"Class  3t  The  county  court  shall 
next  set  aside  and  apportion  the 
amount  required,  if  any,  for  the  up- 
keep, repair  or  replacement  of  bridges 
on  other  than  state  highways  (and  not 
in  any  special  road  district)  which 
shall  constitute  the  third  obligation 
of  the  county." 

It  will  be  noticed  under  the  above  partial  section 
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that  it  only  refers  to  the  upkeep  and  repair  of  bridges 
but  also  excludes  bridges  on  state  highways  and  bridges 
not  in  any  special  road  district.  Class  3,  as  repealed 
and  reenacted  in  the  Laws  of  1941,  page1 651,  provides  as 
follows  t 

•'Class  3.  The  county  court  shall 
next  set  aside  and  apportion  the 
amount  required,  if  any,  for  the 
upkeep,  repair  or  construction  of 
bridges  and  roads  on  other  than 
state  highways  (and  not  in  any 
special  road  district).  The  funds 
set  aside  and  apportioned  in  this 
class  shall  be  made  from  the  antici- 
pated revenue  to  be  derived  from  the 
levies  made  under  Sections  8526  and 
8527  R.  S.  Mo.  1939.  This  shall 
constitute  the  third  obligation  of 
the  county." 

It  will  be  noticed  that  the  only  change  in  the  re- 
enactment is  that  it  Includes  also  the  apportionment  of 
money  for  the  upkeep  and  repair  of  bridges  and  roads,  but 
it  also  excepts  roads  which  are  state  highways  and  bridges 
and  roads  which  are  in  a special  road  district.  This  re- 
enactment does  not  change  the  status  of  the  opinion  which 
you  referred  to  In  this'  request. 

The  law,  in  reference  to  the  special  road  district, 
which  is  now  Section  8527,  R,  S.  Missouri  1939,  was  enacted 
In  accordance  with  Section  22,  Article  X of  the  Constitution 
of  Missouri.  This  section  was  passed  upon  in  the  case  of 
State  v.  Pemiscot  Land  & Cooperage  Co.,  295  S,  W.  78,  par.  1, 
where  the  court  said? 

"In  considering  this  constitutional 
question*  we  are  not  dealing  with 
the  power  of  the  Legislature  to  regu- 
late the  disbursement  of  the  funds 
for  road  purposes  realized  from  the 
tax  lavy  authorized  by  section  22  of 
article  10  of  the  state  Constitution. 

The  Legislature  has  dealt  with  that 
question  In  the  Laws  of  Missouri  1917, 
pp,  457,  468,  In  section  37  of  article 
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2 of  said  Daws  it  is  provided  that 
all  that  part  or  portion  of  said  tax 
which  shall  arise  from  and  be  col- 
lected and  paid  upon  any  property 
lying  and  being  within  any  road  dis- 
trict, shall  be  paid  into  the  county 
treasury  and  placed  to  the  credit  of 
the  special  road  district,  from  which 
it  arose,  and  shall  be  paid  out  to 
the  respective  road  districts  upon 
warrants  of  the  county  court  in  favor 
of  the  commissioners,  treasurer,  or 
overseer  of  the  district,  as  the  case 
may  be, 

ttWe  have  held  that  the  Legislature 
may  direct  the  disbursement  of  these 
funds  without  contravening  section  22 
of  article  10  of  the  state  Constitution. 

State  ex  rel.  v.  Burton,  266  Ho.  711, 

182  S.  W.  746*" 

In  the  same  paragraph  it  further  said:1 

f,It  will  be  noted  that  this  section  of 
the  Constitution,  in  plain  and  simple 
language,  provides?  in  addition  to 
taxes  authorized  to  be  levied  for 
county  purposes  (under  section  11  of 
article  10,  Const.),  the  county  courts 
may  levy  and  collect,  as  state  and  coun- 
ty taxes  are  collected,  a special  tax 
of  not  more  than  25  cents  on  each  $100 
valuation,  to  be  used  for  roads  and 
bridges,  but  for  no  other  purpose  what- 
ever; and  the  power  thus  conferred  on 
the  county  courts  is  declared  to  be  dis- 
cretionary* This  is  an  express  grant 
of  power  to  the  county  courts,  and  is 
a limitation  of  the  power  of  the  Legis- 
lature; a power  granted  to  the  county 
courts  to  levy  and  collect  a speeial 
tax  for  road  and  bridge  purposes*  # " 

According  to  the  above  opinion  the  court,  in  passing 

upon  the  constitutionality  of  the  legislative  enactment,  by 


Hon*  Conn  Withers 


December  30,  1941 


-5- 


dictum,  held  that  the  legislature  had  the  authority  to 
regulate  the  disbursement  of  the  funds  for  road  purposes 
realized  from  the  tax  levy  authorized  by  Section  22  of 
Article  X of  the  State  Constitution.  The  legislature  of 
1941,  in  setting  out  Class  3 at  page  651,  did  not  take 
advantage  of  this  authority  but  excepted  from  the  enact- 
ment the  money  used  for  the  upkeep  of  bridges  on  state 
highways  and  for  the  upkeep  of  roads  in  special  road  dis- 
tricts. Therefore,  it  left  the  road  money  for  budgeting 
purposes  confined  to  the  taxes  realized  under  Section 
8526,  R,  S«  Missouri  1939,  which  was  enacted  by  reason  of 
Section  11,  Article  X of  the  Constitution  of  Missouri. 

Under  this  section  the  taxes  realized  applied  to  general 
road  purposes  only  and  not  to  special  road  districts.  In 
the  case  of  State  v.  Burton,  182  S.  W.  746,  1.  c.  748,  the 
court,  in  holding  that  the  legislature  may  control  the  dis- 
bursement of  taxes  realized  under  JSection  8527,  R,  S.  Mis- 
souri 1939,  saldt 

* The  legislative  power  to  tax 
being  Inherent,  the  creation  of  agencies 
or  instrumentalities  for  the  levy,  col- 
lection, and  disbursement  of- such  taxes 
follows  as  a necessary  consequence,  and 
hence  the  right  of  the  Legislature  to 
enact  a law  delegating  in  this  case  the 
disbursement  of  the  taxes  collected  to 
a board  of  commissioners  of  a special 
road  district  is  not  an  improper  exercise 
of  such  power.” 

We  also  wish  to  call  your  attention  to  Section  12, 
Article  X-  of  the  Constitution  of  Missouri,  by  reason  of 
which  section  the  legislature  saw  fit  to  enact  Section  8702, 
R.  S*  Missouri  1939,  which  provides  as  follows* 

”Such  board  may  issue  warrants  on  the 
treasurer  of  the  board  in  payment  of 
the  expenses  and  obligations  which  the 
board  are  authorized  to  incur  in  behalf 
of  such  special  road  districts  and  such 
warrants  may  be  issued  in  anticipation 
of  the  income  and  revenue  provided  for 
the  year  for  which  the  debt  or  obligation 
for  which  the  warrant  is  issued  was  in-’ 
curredj  but  such  districts  or  such  board 
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on  behalf  thereof  shall  not  become 
indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in 
any  one  year  the  income  and  revenue 
provided  for  such  year*  Provided, 
however,  that  this  shall  not  prevent 
the  incurring  of  indebtedness  under 
bond  issue  as  is  or  may  be  provided 
by  law." 

The  above  section  is  not  a part  of  the  County  Budget  Act  and 
is  still  in  effect  even  as  to  money  received  by  re  son  of 
the  special  road  act  as  set  out  in  Section  8527,  R.  S.  Mis- 
souri 1939.  This  section  prohibits  the  board  of  the  special 
road  district  from  Incurring  warrants  in  excess  of  the  income 
and  revenue  provided  for  the  year  for  vsdaich  the  date  or  obli- 
gation for  which  the  warrant  is  issued  was  incurred* 

Under  both  Sections  8526  and  8527,  R.  S.  Missouri 
1939,  all  portions  of  the  tax  which  is  collected  and  paid 
upon  any  property  lying  fend  being  within  any  road  district 
shall  be  paid  into  the  county  treasury  jand  placed  to  the 
credit  of  the  special  road  district  or  other  road  district  from 
which  it  arose*  It  was  so  held  in  the  case  of  Hawkins  v.  Cox, 
334  Mo,  640,  66  S«  W,  (2d)  539.  In  case  of  a special  road 
district  this  money  is  not  a part  or  subject  to  Class  3 of  the 
County  Budget  Act  as  set  out  in  the  Laws  of  1941,  page  651* 
Under  both  Sections  8526  and  8527,  R.  S,  Missouri  1939,  the 
tax  arising  upon  property  not  situated  in  any  road  district, 
speelal  or  otherwise,  should  be  placed  in  the  county  road  and 
bridge  fund  and  would  be  subject  to  disbursement  under  Class 
3 of  the  County  Budget  Act  as  amended  in  the  Laws  of  Missouri, 
1941,  page  651. 


CONCLUSION 

In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  the  reenactment  of  Section  10911, 

Laws  of  Missouri,  1941,  page  651,  Class  3 does  not  prevent 
the  protesting  of  warrants  against  the  special  road  and 
bridge  fund  in  a special  road  district  providing  it  is  not 
a violation  of  Section  8702,  R,  S.  Missouri  1939. 

It  is  further  the  opinion  of  this  department  that 
the  reenactment  of  Section  10911,  supra,  only  placed  the  road 
funds  that  are  realized  from  Sections  8526  and  8527  of  the 
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Revised  Statutes  of  Missouri  1939,  upon  property  not 
situated  In  any  road  district  under  the  county  budget 
law.  Class  3,  as  amended  by  the  Laws  of  Missouri  1941, 
page  651, 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED* 


VA1IE  C.  THURLO 

(Acting)  Attorney  General 
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ELECTION  CONTEST:  Board  of  Election  Commissioners  of 

Kansas  City,  Because  of  special 
statutes,  may  employ  and  pay  extra 
help  in  conducting  recount  in  guber- 
natorial contest. 


April  23,  1941 


Honorable  J.  E.  Woodmansee,  Chairman 
Board  of  Election  Commissioners 
County  Court  House 
Kansas  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  request  reads  as  follows: 


n0n  April  17th,  1941,  an  opinion 
was  given  by  Mr.  0111 ver  V/.  Nblen 
of  your  office,  to  the  effeot  that 
no  money  can  be  expended  by  County 
Clerks  for  the  purpose  of  the 
recount  in  the  pending  gubernatori- 
al contest.  . 

"In  behalf  of  the  Board  of  Election 
Commissioners  of  Kansas  City, 
Missouri,  I am  inquiring  of  you 

"(1)  Whether  this  ruling  applies  to 
this  board  whose  expenses  are 
borne,  one-half  by  Kansas  City,  Mo., 
and  one-half  by  Jackson  County,  Mo.? 

"(2)  If  such  ruling  does  not  apply 
to  this  board,  may  this  board  incur 
additional  expenses  in  connection 
with  the  gubernatorial  contest,  and 
require  payment  of  same  from  Kansas 
City,  Mo.,  and  Jackson  County,  Mo.? 
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"(3)  If  such  ruling  does  apply 
to  this  hoard,  may  the  regularly 
employed  assistants  of  this  hoard 
perform  the  duties  incident  to  the 
recount  and  for  such  services  be 
compensated  as  for  ordinary 
functions  of  the  hoard? 

"May  we  have  your  opinion  in  this 
matter  at  your  earliest  convenience?" 


We  shall  answer  your  questions  in  the  order  in  which 
they  are  submitted. 

As  stated  in  your  request,  on  April  17th,  1941,  this 
Department  rendered  an  opinion  to  the  Honorable  Marion 
Robertson,  Prosecuting  Attorney  of  Saline  County,  Marshall, 
Missouri,  which  held  that  the  county  clerk  could  not  receive 
remuneration  or  compensation  for  additional  expenses  incurred 
in  making  a recount  of  the  ballots  in  a gubernatorial  contest. 
We  further  held  that  the  county  court  could  not  use  the  funds 
of  the  county  to  compensate  or  to  hire  additional  clerks  or  to 
pay  the  additional  expense  Incurred  by  the  recounting  of  the 
ballots.  This  opinion  was  baaed  upon  the  general  statutes 
applicable  to  county  clerks  and  held  that  although  the  duty  of 
recounting  the  ballots  pursuant  to  a writ  of  the  General 
Assembly  was  Imposed  upon  the  county  clerk,  still  the  statutes 
made  no  provision  for  compensation  or  remuneration  and, 
therefore,  the  rendition  of  such  services  was  deemed  to  be 
gratuitous.  That  opinion  did  not  consider  those  counties  and 
cities  in  which  our^General  Assembly  has,  by  statute,  placed 
the  duty  of  conducting  the  registration  and  election  in  the 
hands  of  a board  of  election  commissioners*  Therefore,  our 
opinion  to  the  Honorable  Marion  Robertson  is  restricted  to 
those  counties  in  which  the  duty  is  imposed  upon  the  county 
clerk  to  make  the  recount  and  does  not  apply  to  those  counties 
and  cities  in  which  this  duty  la  imposed  upon  a board  of 
election  commissioners  whose  powers  and  duties  are  specifically 
provided  for  in  such  statutes  relating  to  those  counties  and 
cities. 

We  next  consider  your  second  question,  of  whether  the 
Board  of  Election  Commissioners  of  Kansas  City,  Missouri,  may 
incur  additional  expenses  in  connection  with  a gubernatorial 
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contest  and  require  payment  of  same  from  Kansas  City  and 
Jackson  County.  Section  11647,  R.  S,  Mo.  1939  provides  as 
follows : 


"Either  house  of  the  general 
assembly,  or  both  houses  in  joint 
session,  or  any  court  before  which 
any  contested  election  may  be 
pending,  or  the  clerk  of  any  such 
court  in  vacation,  may  issue  a writ 
to  the  clerk  of  the  county  court  of 
the  county  in  which  the  contested 
election  was  held,  commanding  him 
to  open,  count,  compare  with  the 
list  of  voters  and  examine  the 
ballots  in  his  office,  which  were 
cast  at  the  election  in  contest, 
and  to  certify  the  result  of  such 
count,  comparison  and  examination, 
so  far  as  the  same  relates  to  the 
office  in  cqntest,  to  the  body  or 
court  from  which  the  writ  is  issued." 


Section  11630,  R.  S,  Mo,  1939  reads: 


"The  powers  and  duties  herein  given 
to  and  imposed  upon  the  clerks  of 
the  county  courts  of  the  several 
counties  shall  be  exercised  in 
.reference  to  the  city  of  St.  Louis 
and  to  Kansas  City,  mid  to  any  other 
city  hereafter  having  a registration 
of  voters  by  the  board  of  election 
commissioners  of  such  city." 


In  view  of  the  above  two  sections  it  will  be  noted  that  it 
is  the  mandatory  duty  on  the  Board  of  Election  Commissioners 
of  Kansas  City  to  open,  count,  compare  and  examine  the  ballots 
in  their  office  which  were  cast  at  the  election  in  contest 
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and  they  mast  certify  the  result  of  such  count,  comparison 
and  examination  to  the  General  Assembly,  While  we  find  no 
cases  which  state  explicitly  that  this  duty  is  imposed  upon 
the  Board  of  Election  Commissioners,  still  we  believe  that 
the  statute  is  plain  in  its  requirements  and  we  direct  your 
attention  to  the  cases  of  State  ex  rel.  Kaysing  v,  Ryan,  67 
S.  W,  (2d)  983,  334  Mo*  743;  State  ex  rel,  Dawson  v,  Falken- 
hainer,  15  S.  W,  (2d>  342,  321  Mo,  1042;  State  ex  rel, 
Funkhouser  v,  Spencer,  164  Mo.  123,  63  S*  W.1112;  and  Gant 
v.  Brown,  238  Mo*  560,  142  S.  W.  422,  in  which  the  writ  was 
directed  to  the  board  of  election  coramiss loners  to  perform 
the  duties  imposed  by  shat  is  now  Section  11647. 

Examining  the  statutes  relating  to  the  duties  and 
powers  of  the  Board  of  Election  Commissioners  of  Kansas  City, 
we  take  judicial  notice  of  the  fact  that  Kansas  City  is  a 
city  with  a population  of  400,000  and,  therefore,  falls  in 
the  purview  of  the  statutes  relating  to  the  registration  and 
election  in  cities  of  300,000  to  700,000  (Sections  12095  to 
12194,  R.  S,  Mo.  1939).  Section  12097  provides  in  part  as 
follows : 


"There  is  hereby  created  a board 
of  election  commissioners  for  each 
city  that  is  governed  by  the  pro* 
visions  of  this  article,  composed 
of  four  members . -«•  '•<  * 

Said  board  shall  have  the  right  to 
employ  such  assistants,  clerks, 
stenographers,  typists,  or  other 
-employees,  equally  divided  between 
the  two  parties  to  which  the 
election  commissioners  belong, 
from  time  to  time  as  may  be  necessary 
promptly  and  correctly  to  perform  the 
duties  of  office  under  the  direction 
of  the  board.  * -*■  ® 


Section  12184,  R.  S,  Mo.  1939,  provides  the  compensation  for 
the  commissioners’  assistants  and  provides  in  part  as  follows: 
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"•»■  All  additional  assistants, 
if  any,  shall  receive  not  to  exceed 
six  dollars  per  day  for  the  time 
actually  employed.  * -*  All  expenses 
incurred  by  said  board  of  election 
commissioners  and  all  costs  and  ex- 
penses of  registration  and  elerction 
in  such  cities  shall  be  paid  one-half 
out  of  the  city  treasury  and  one-half 
out  of  the  county  treasury.  * * * ■*" 


Section  12187,  R.  S,  Mo.  1939  provides  that  the  "commissioners 
shall  audit  all  the  claims  of  the  judges  and  clerics  of 
elections  and  all  other  claims  under  this  article,  and  shall 
draw  a warrant  therefor  upon  such  county  and/or  city  treasury, 
as  the  case  may  be," 

The  power  of  the  board  to  hire  help  is  dealt  with  in  the 
recent  case  of  State  ex  rel,  Volker  et  al,  v,  Kirby,  136  S,  W, 
(2d)  319,  in  which  case  Judge  Ellison,  .in  the  concurring 
opinion,  said: 


* *::•  Here  we  have  a board  charged 
with  supervision  over  registrations 
sand  general,  ‘special,  municipal  and 
primary  elections.  The  dates  for  all 
of  these  elections  except  the  special 
elections  are  fixed  by  other  laws. 
Knowing  that  they  occur  quadrennially 
and  biennially,  and  that  after  the 
initial  registration  the  duties  of 
that  work  must  settle  down  to  a routine 
increasing  some  prior  to  elections, 
it  is  evident  that  the  activities  of 
the  board  will  fluctuate  greatly, 
sometimes  as  a result  of  an  unforesee- 
able event  such  as  a special  election, 
lmerr  size  of  the  working  force  must  be 
adjusted  to  those  changes.  In  making 
them  title  Uoard  of  election  commission- 
ers does  not  act  at  pleasure,  but  as 
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an  administrative  agency  working  in 
a limited  field  under  pressure  of 
external  conditions  contemplated  by 
the  Act.  * * -sf-”' 


(Underscoring  ours.) 


It  appears  thus  that  this  is  an  "unforeseeable”  event, 
mentioned  in  the  above  case,  which  would  require  additional 
help  to  be  employed  by  the  Board. 

Reviewing  what  has  been  said  above,  it  will  be  seen 
that  the  s tatutes  Impose  upon  the  Board  of  Election  Commis- 
sioners of  Kansas  City  the  duty  of  opening,  counting,  com- 
paring and  examining  the  ballots  in  their  office  which  were 
cast  at  the' election  in  contest  and  this  is  mandatory  and 
must  be  done.  The  statutes  further  provide  that  the  Board 
may  employ  assistants  and  'employees  to  carry  out  the  duties 
imposed  upon  them  by  law  and  provide  for  compensation  for 
such  assistants  and  employees. 

■» 

Therefore,  since  compensation  has  been  provided  for, 
the  rule  announced  in  Nodaway  County  v.  Kidder,  129  S.  W . 
(2d)  857,  cited  in  our  opinion  of  April  17th,  1941,  which 
is  as  follows: 


"The  general  rule  is  that  rendition 
of  services  by  a public  officer  is 
deemed  to  be  gratuitous,  unless  a 
• compensation  therefor  is  provided  by 
statute.  * * 


can  be  applicable  to  the  facts  in  the  instant  case  and  we 
therefore  rule  that  extra  clerks  may  be  employed  by  the  Board 
of  Election  Commissioners  of  Kansas  City  for  the  purpose  of 
carrying  out  the  writ  of  the  General  Assembly  in  connection 
with  the  gubernatorial  contest  now  pending. 

The  answer  to  your  question  as  to  whether  such  expenses 
may  be  paid  by  Kansas  City  and  Jackson  County,  we  believe  is 
answered  by  ^action  12184,  R.  S.  Mo*  1959,  and  by  the  Kirby 
case,  supra,  in  which  it  is  said: 
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nTho  maintenance  of  an  election 
board  is  a state  function*  Indeed, 
respondent  does  not  contend  that 
tiie  maintenance  of  such  a board  is 
not  a state  function.  If  a state 
function,  the  legislature  has  the 
authority  to  compel  the  city  and 
county  to  join  in  providing  for 
said  maintenance.  # * *tt 


Referring  to  your  third  question,  irrespective  as  to 
whether  or  not  our  ruling  of  April  17th,  1941,  Is  applicable 
to  Kansas  City,  it  would  naturally  follow  that  the  regularly 
employed  assistants  and  clerics  of  the  Board  may  receive  their 
salaries  or  compensation,  as  for  the  ordinary  functions  of 
the  Board,  In  like  manner  as  the  County  Clerk  receives  his 
salary  as  County  Clerk  irrespective  of  the  fact  that  he  may 
be  performing  additional  duties  with  reference  to  the  recount 
for  which  no  additional  compensation  is  provided. 

As  noted  above,  the  Legislature  has  provided  no  compen- 
sation to  the  county  clerks  for  the  additional  assistance 
required  in  recounting  the  votes  in  the  gubernatorial  contest. 
However,,  the  Legislature  has  heretofore  specifically  provided 
for  extra  and  additional  assistants  for  the  Board  of  Election 
Commissioners  of  Kansas  City.  We  can  only  construe  the 
statutes  as  they  are  written,  and  this  apparent  Injustice  In 
the  future  may  be  corrected  by  a specific  statutory  enactment 
by  the  General  Assembly  allowing  compensation  to  the  county 
clerks  for  this  work* 


Respectfully  submitted. 


ARTHUR  M.  O’KEEFE 


APPROVED: 


warm  — 

(Acting)  Attorney-General 
A0»K/0WN:CP 


QLL1VER  W.  NOLEN 
Assistant  ^ttomeys-General 


WITNESS  BEFORE  Any  witness  appealing  "before  a grand  jury 
GRAND  JURY  - is  entitled  to  witness  fees  and  it  is  the 

duty  of  the  county  treasurer  to  pay  suc£ 

1 witness  out  of  any  money  in  the  county 

treasury  appropriated  for  other  expenses 
provided  such  witness  has  the  proper  scrip 
for  his  fees  as  is  provided  in  Sec*  13421, 
R«  S*  Mo*  1939* 
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Hon.  Carl  F.  Wymore 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


Dear  Sirs 


We  qre  in  receipt  of  your  request  for  an  official 
opinion  as  of  October  30,  1941,  which  request  reads  as 
follows : 


MDuring  the  examination  of  witnesses 
by  the  Grand  Jury  now  In  session  under 
order  of  the  Judge  of  the  CircUit  Court 
for  the  October  Term  of  the  Col©  County 
Circuit  a question  has  arisen  upon  which 
I should  like  to  have  an  opinion  from 
your  office. 

"The  County  Court  of  Cole  County  has 
ordered  the  Treasurer  of  the  County  not 
to  pay  the  witnesses  who  have  appeared 
before  the  jury  in  response  to  subpoena. 
After  a witness  has  testified  a certifi- 
cate of  attendance  is  signed  by  the  fore- 
man of  the  jury  this  certificate  is  then 
presented  by  the  witness  to  the  circuit 
clerk  who  issues  to  the  witness  a form 
of  warrant  or  order  upon  the  county  treas- 
urer, signed  by  the  clerk  and  which  is 
afterwards  signed  by  the  foreman  of  the 
Grand  Jury.  The  Treasurer  following  the 
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orders  of  the  county  court  is  re- 
fusing to  honor  these  orders, 1 I 
should  like  to  have  the  opinion  of 
your  office  as  to  whether  or  not 
the  county  of  Cole  is  liable  for 
these  witness  fees." 


Section  13421  R.  S,  Missouri,  1939,  reads  as  follows: 


"The  clerk  of  each  court  of  record 
shall,  on  the  application  of  any  wit- 
ness to  have  his  fees  allowed,  enter  on 
his  book,  under  the  title  of  the  cause 
in  which  the  witness  was  summoned  or 
recognized,  or  if  before  the  grand  jury, 
the  name  of  the  witness,  the  number  of 
days  he  has  av- tended  and  the  number  of 
miles  he  has  necessarily  to  travel  in 
consequence  of  the  summons  or  recogni- 
zance, and  shall  swear  the  witness  to 
the  truth  of  the  facts  contained  in 
said  entry,  and  it  shall  be  the  duty 
of  the  clerk  to  make  out  and  deliver 
to  each  witness  attending  before  the 
grand  jury,  and  entitled  to  fees  therefor, 
a scrip  as  required  in  case  of  grand 
jurors,  which  scrip  shall  be  counter- 
signed by  the  foreman  of  the  grand  jury, 
and  shall  be  paid  by  the  county  treasurer 
in  like  manner  as  now  by  law  required  for 
the  pay  of  grand  jurors;  and.  the  clerk 
shall  be  allowed  the  same  compensation 
for  said  services  as  is  now  allowed  by 
law  for  like  services  in  issuing  scrip 
to  grand  jurors." 


It  will  be  noted  from  a reading  of  this  Section  that  the 
word  "shall"  is  used  throughout  said  Section,  and  further 
that  said  Section  gives  directions  to  the  Clerk  of  each 
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Court  and  to  the  County  treasurer,  they  being  county 
officers,-  In  construing  statutes  wherein  the  word  " shall ” 
is  used  and  directed  to  a public  officer  the  terra  i3  manda- 
tory in  meaning  and  tire  beet  ion  containing  such  word  shall 
be  construed  to  be  mandatory  and  not  directory . 

Vie  call  attention  to  the  case  of  city  of  Newton  v. 
Board  of  Supervisors,  112  N.  VI.  167,  1.  c,  168,  wherein 
the  Court  had  t iii  s to  say: 


” *::■  The  uniform  rule  seems  to  be 

that  the  word  ’shall,'  when  addressed 
to  public  officials,  is  mandatory  and 
excludes  the  idea  of  discretion.  People 
v.  Board,  39  M.  Y.  81 J French  v.  Edwards, 
80  U,  6.  506,  20  L,  Ed,  702.  There  are 
many  reasons  for  this  rule  which  need 
not  be  elaborated  upon,  as  the  cases 
cited  fully  present  line  grounds  upon 
which  it  is  based," 


Also,  the  case  of  Bon  iiOmme  County  Farm  Bureau  v.  board 
of  Commissioners,  220  N.  VI.  618,  1,  c,  620,  where  the 
Court  said: 


11  it  it  it  The  word  ’shall,’  when  used 
in  a command  to  a public  officer,  is 
mandatory.  People  v«  Be  La  Mater,  213 
Mich.  167,  182  N.  V 5,  57.” 


For  other  authorities  see  Me l)unn  v.  Nounby,  181  N.  h, 
453,  1.  c.  454,  191  la.  976 j In  re  O'Rourke,  30  N.  Y. 
375,  1*  c.  377,  9 Misc.  374, 
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In  the  case  of  Ex  parte  Brown  (Mo.X  297  3,  W.  445, 
1.  c.  447,  the  Court  had  this  to  says 


w -a  When  a fair  interpretation 

of  a statute  which  directs  acts  or 
proceedings  to  be  done  in  a certain 
way  shows  that  the  Legislature  intended 
a compliance  with  such  provision  to  be 
essential  to  the  validity  of  the  act  or 
proceeding,  then  such  statute  is  manca- 
tory.  36  Cyc.  1158;  Hope  v.  Flentge, 
140  Mo.  390,  loc.  clt.  401,  41  S.  W. 
1002,  47  L.  R.  A.  806.  •*  it  " 


It  will  be  noted  from  reading  this  opinion  that  the  Court 
makes  reference  to  State  ex  inf.  McAllister  ex  rel  Lincoln 
v.  Bird,  295  Mo.  344,  244  S.  W.  938,  in,  which  a statute 
was  held  directory  because  there  was  no  consequence  pro- 
vided in  the  event  the  statute  was  not  complied  with. 

In  this  connection  we  call  attention  to  Lection  13453  R. 

S.  Missouri,  1939,  which  reads  as  follows: 


‘’Every  person  violating  the  provisions 
of  this  article  shall  be  deemed  guilty 
of  a misdemeanor,  and,  upon  conviction 
.thereoi , shall  be  fined  for  eaeh  offense 
in  any  sum  not  less  than  fifty  dollars 
nor  more  than  one  thousand  dollars, 
and  conviction  thereunder  shall  work  a 
forfeiture  of  his  office." 


It  will  be  noted  that  both  Lections  13421  and  13453,  supra 
are  contained  in  Article  2,  of  Chapter  99,  R*  3.  Missouri, 
1939,  Therefore,  a penalty  is  provided  for  and  the  reason 
ing  in  the  Bird  case  supra  would  not  be  applicable. 
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Therefore,  we  are  of  the  opinion  that  when  the 
legislature  used  the  word  '‘shall11  in  Section  13421,  supra, 
arid  said  Section  wa3  directed  to  public  officials  that  the 
Section  was  mandatory  not  directory.  This  being  true  said 
Section  easts  upon  a county  treasurer  the  duty  to  pay 
out  of  the  county  treasury  in  like  manner  as  now  by  law 
required  for  the  pay  of  grand  jurors  the  fees  of  witnesses 
appearing  before  a grand  jury. 

How  turning  to  the  -law  applicable  to  the  payment 
of  fees  off  a grand  juror,  we  are  directed  to  Section 
714  K.  S.  Missouri,  1939,  which  reads  as  follows : 


"Each  grand  and  petit  juror  on  the 
regular  panel  shall  receive  three 
dollars  per  day  for  every  day  he  may 
actually  serve  as  such,  and  five  cents 
for  every  mile  he  may  necessarily  travel 
going  from  his  place  of  residence  to 
the  courthouse  and  returning  to  the 
same,  to  be  paid  out  of  the  county 
treasury." 


We  find  that  this  Section  has  been  construed  in 
the  case  of  Scott  v.  Young,  113  App,  46,  87  S*  W.  544,  as 
well  as  the  Sections  following,  namely  Sections  715,  716, 
and  718.  Said  Sections  read  as  follows: 


"The  clerk  of  the  court  shall  keep  a 
book  in  which  he  shall  enter,  upon  the 
application  of  each  juror,  the  number 
of  days  such  juror  shall  have  served, 
and  the  number  of  miles  necessarily 
traveled,  in  obedience  to  the  summons 
to  serve  on  the  jury,  anti  such  entry 
shall  be  verified  by  the  oath  of  such 
juror. " 
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"Upon  the  demand  of  such  Juror*  the 
clerk  shall  give  him  a scrip,  verified 
by  his  official  signature,  sh.ovd.ng  the 
amount  which  such  juror  is  entitled 
to  receive  out  of  the  county  treasury." 

ir- 

jr’ 

"The  treasurer  of  the  county  iLs  hereby 
required,  upon  the  presentation  to 
him  of  any  scrips  given  by  this  clerk 
aforesaid,  to  pay  the  same  oujfc  of  any 
money  In  the  treasury  appropriated  for 
county  expenses,  in  the  same  manner 
and  subject  to  the  same  rules  as  county 
warrants j and  said  scrip  shall  be  re- 
ceived by  the  sheriff,  collector  or 
other  proper  officer  in  the  payment  of 
any  debt  due  the  county." 


Turning  to  the  case  of  Scott  v.  Young,  supra,  we 
find  that  the  Court  had  this  to  sayJ  (1.  c.  50) 


" -:s-  -is-  On  this  question  our  statutory 

provisions  seem  plain  and  simple.  Sec. 
3778,  K.  S.  1899,  provides  that  each 
grand  and  petit  juror  on  the  regular 
panel,  shall  receive  ^2.00  per  day  for 
every  day  he  may  actually  serve  as  such 
ana  five  cents  for  every  mile  he  may 
necessarily  travel  coming  from  his  place 
of  residence  to  the  court  house  and  re*> 
turning  to  the  same,  to  be  paid  out  of 
the  county  treasury.  It  is  clear,  under 
this  section,  that  the  county  and  not 
the  litigant,  pays  the  expense  of  the 
regular  panel.  ■»  * * Section 

3779  provides  that  the  clerk  shall  keep 
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a book  In  which  he  shall  enter  upon 
application  of  each  juror,  his  time  of 
service,  mileage,  etc*  Section  3780 
provides  that  every  clerk  shall  issue 
to  the  juror  scrip,  evidencing  their 
services  and  the  amount  to  which  they 
are  entitled  therefor.  Section  3782 
provides  that  the  treasurer  of  the 
county,  upon  presentation  of  such 
scrip,  is  required  to  pay  pame  out 
of  any  money  In  the  treasury,  apf- 
propriated  for  county  expenses,  and 
such  scrip  shall  be  received  by  the 
sheriff,  collector  and  other  proper 
officers  in  payment  of  any*  debt  due 
the  county*  * ■»  « It  is  ap- 

parent from  these  sections  that  the 
county  pays  the  jury  in  the  circuit 
court.  This  is  true  as  to  tub  regular 
panel  and  jurors  summoned  which  are 
not  of  the  regular  panel,  each  like- 
wise receive  scrip  from  the  clerk  and 
are  paid  by  the  county  out  of  the 
county  funds . t «■  -%  ° 

(Sections  3778,  3779,  3780  and  3782 
are  now  Sections  714,  715,  716  and 
718,  respectively,  of  the  Revised 
Statutes  of  Missouri,  1939). 


It  will  be  noted  from  the  reading  of  the  case  of 
Scott  v.  Young,  supra,  that  each  of  the  Sections  referred 
to  in  this  opinion  are  identical  with  the  Sections  as 
they  now  appear  in  the  Revised  Statutes  of  Missouri,  for 
the  year  1939,  save  and  except  that  Section  3778  R.  S* 
Missouri,  1899,  has  been  amended  changing  1<£2.0Q  per  day” 
to  "&3.00  per  day”  which  no  one  could  say  is  a material 
change  in  said  Section. 
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It  will  be  particularly  noted,  in  the  excerpt  of  the  opinion 
above  set  forth,  supra,  that  the  Court  emphatically  held 
that  the  county  was  liable  for  the  costs  accruing  under 
Section  3778  R.  S.  Mo,,  1889,  supra,  now  Section  714  R,  S, 
Mo,,  1939,  supra,  and  sain  section  being  the  Section  re- 
ferred to  in  Section  13421,  supra.  It  is  true  that  in  the 
Scott  case  the  Court  had  before  it  the  question  of  petit 
jury  costs;  but,  it  will  be  noted  that  this  Section  re- 
fers to  grand  jurors  the  same  as  It  does  to  petit  jurors. 
Therefore,  the  ruling  of  this  case  mu.;  t control  in  the 
situation  presented  to  us  in  your  opinion  request. 

Therefore  it  la  the  opinion  of  this  Department 
that  the  law  is  clear  that  a witness  who  appears  before 
a grand  jury  in  answer  to  a subpoena  from  3aid  body  is 
entitled  to  receive  his  witness  fees  and  mileage.  Further- 
more, the  mandatory  duty  is  cast  upon  the  county  treasurer 
to  follow  the  mandates  of  Section  13421,  supra,  and  pay 
such  witness  out  of  the  county  treasury  out  of  any  funds 
appropriated  for  county  expenses  then  in  his  hands  as  is 
required  in  Section  718,  supra. 


GOR  GE  u 31  On , 


We  are  of  the  opinion  that  oole  oounty  is  liable 
for  the  fees  of  any  witness  appearing  before  the  grand 
jury  in  answer  to  a subpoena  from  said  body,  as  referred 
to  in-  the  opinion  request,  and  it  is  the  duty  of  the 
treasurer -of  said  county  to  pay  such  witness  his  fees  and 
mileage  out  of  any  money  in  the  treasury  appropriated 
for  county  expenses,  provided  such  witness  has  the  proper 
scrip  as  is  provided  in  section  13421  R.  3.  Missouri, 
1939. 


Respectfully  submitted 


APPROVED: 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


vMe  C.  THURLO 

(Acting)  Attorney  General 
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MOTOR  VBHJdLEB 
INFORMATION: 


ivia f not  display  placard  bearing  words  "License 
Applied  for"  afe  substitute  for  registration  plate 
approved  inf ormation  for  such  ,/iolation. 


June  24,  1941 


Honorable  li.  barker  York 
Prosecuting  AtLorney 
bchuyler  County 
Lancaster,  Missouri 


FI  LED 


Lear  Mr,  York: 


Ye  are  In  receipt  of  your  request  for  an  opinion 
under  date  of  June  20th,  wherein  you  atate  as  follows: 


"On  or  about  the  first  day  of  June 
of  this  year  one  Low  oil  1511,'  a resident 
of  the  btate  of  Iowa,  was  picked  up 
by  the  Sheriff  of  my  county  for  operating 
an  automobile  in  ochuyler  county  without 
proper  license  plates,  in  this  tia-wit: 

Hill  was  a car  dealer  residing  In  Bloom- 
field, la.  and  was  demonstrating  a car  to 
a prospective  customer.  Instead  of  a 
regular  dealer’s  plate  on  his  car  Hill  v/as 
displaying  a cardboard  placard  bearing 
the  words  "License  Applied  For."  As  a 
matter  of  fact  Hill  had  actually  applied 
for  metal  dealer’s  license  plates  from  the 
Motor  Vehicle  Dept,  of  Iowa  and  it  seems 
that  under  the  Iowa  law  such  a cardboard 
placard  was  legal.  It  is  my  ■understanding 
of  the  Mo.  law  that  while  we  extend  full 
reciprocity  to  Iowa  and  other  states  on 
metal  plates  we  do  not  recognize  these  card- 
board placards  whether  legal  in  the  foreign 
state  or  not.  It  is  also  my  Information 
that  our  ^atrol  has  been  acting  under  this 
theory  and  that  many  arrests  have  been  made 
iia  like  cases.  I’he  reason  I am  bringing 
this  seemingly  trivial  matter  to  your  atten- 
tion is  that  Hill  appeared  here  yesterday 
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with  two  lov.a  lawyers  and  indicated 
his  Intention  of  fighting  the  case 
and  possibly  ranking  a test  case  of  it. 

If  this  is  to  happen  1 just  want  to  be 
sure  what  your  office  v/ants  me  to  do. 

Am  I proceeding  correqtly  and  has  Hill 
violated  any  law?  I do  not  have  the 
Iowa  statutes  in  ray  office  and  do  not 
know  what  if  any  reciprocity  agreement 
we  have  with  them.  I am  enclosing  a 
copy  of  the  information  on  file  in  this 
case  for  your  opinion.  It  was  drawn 
rather  hastily  as  no  contest  was  antic- 
ipated at  the  time.  Would  you  suggest  any 
changes.  Should  it  charge  instead  that 
the  defendant  was  operating  his  car  with 
a placard  bearing  ’’License  Applied  For” 
as  mentioned  in  subdivision  (e)  of  Sec. 
8377,  R.  S.  1939." 


In  answer  to  your  request  we  are  enclosing  copy 
of  an  opinion  rendered  by  this  office  to  Colonel  B.  M. 
Casteel,  under  date  of  August  21,  1939,  wherein  the  follow- 
ing conclusion  was  reached* 


"It  is,  therefore,  the  opinion  of  this 
department  that  a non-resident  owner 
of  a motor  ve.uicle  must  display  number 
plates  of  the  place  of  which  he  Is  a 
resident  upon  his  vehicle  in  order  to 
be  exempt  from  registering  such  vehicle 
in  Missouri, 

"A  receipt  for  registration  alone  from 
the  state  In  which  the  car  Is  registered 
is  not  sufficient  for  valid  operation  in 
the  state  of  Missouri. " 


The  above  opinion  dealt  with  a resident  of  Illinois, 
the  latter  state  giving  "full  reciprocity”  to  Missouri,  Iowa 
also  has  ”full  reciprocity”  with  Missouri.  But  under  our 
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reciprocity  statute  (Section  8375,  R.  S . Mo,  1939)  the 
non-resident  owner  must  at  all  times  v/iien  operating  a 
motor  vehicle  in  this  state  have  "dls played  upon  it  the 
number  plate  or  plates  issued  for  such  vehicle  in  the 
place  of  residence  of  ouch  owner,  & * «•" 

Thus,  even  though  Missouri  may  have  full  reci- 
procity with  Iowa,  under  our  reciprocity  statute  it  is 
still  necessary  that  a non-resident  owner  of  a motor 
vehicle  display  the  number  plates  of  the  state  of  which 
he  is  a resident  in  order  to  bring  himself  within  the 
statute  exempting  non-residents  from  the  Missouri  motor 
vehicle  laws. 

In  addition  Section  8377,  sub-section  (e)  il.  S. 
Mo.,  1939,  specifically  prohibits  the  display  of  a placard 
bearing  che  words  "License  Applied  For"  as  follows: 

"Ho  person  shall  operate  a motor 
vehicle  or  trailer  on  which  there 
is  displayed  on  the  front  or  rear 
thereof  any  other  plate,  tag  or 
placard  bearing  any  number  except 
the  plate  furnished  by  the  commis- 
sioner or  the  placard  herein  author- 
ized, and  the  official  license  tag 
of  any  municipality  of  this  state, 
nor  shall  there  be  displayed  on  any 
motor  vehicle  or  trailer  a placard, 
sign  or  tag  bearing  the  words  'license 
lost1,  'license  applied  for',  or 
words  of  similar  i .port,  as  a substi- 
tute for  such  number  plates  or  such 
placard.” 

Section  8404,  sub-section  (d) , R.  S,  Mo.  1939, 
provides  penalties  for  violation  of  the  above  sections: 

"Any  person  who  violates  any  of  the 
other  provisions  of  this  article 
shall,  upon  conviction  thereof,  be 
punished  by  a fine  of  not  less  than 
five  dollars  (§5.00)  or  more  than  five 
hundred  dollars  (()500.00)  or  by  imprison- 
ment in  the  county  jail  for  a term  not 
exceeding  two  year,  or  by  both  such  fine 
and  imprisonment." 
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From  the  foregoing  we  are  of  the  opinion  that 
a non-resident  owner  violates  the  laws  of  this  State 
when  he  operates  a motor  vehicle  in  this  State  displaying 
a placard,  sign  or  tag  bearing  the  words  "License  Applied 
For"  as  a substitute  for  the  number  plates  of  the  state 
of  which  he  is  a resident. 

You  enclosed  copy  of  the  misdemeanor  charge  you 
filed  against  the  resident  of  Iowa  for  operating  a dar  in 
this  state  by  displaying  a placard  bearing  the  words  "License 
Applied  For,1'  and  request  our  opinion  as  to  its  sufficiency. 
The  charge,  omitting  caption  and  verification,  reads  as 
follows; 


nH»  Parker  York,  Px*oaocuting  Attorney 
within  and  for  the  County  of  Schuyler 
in  the  State  of  Missouri,  under  his  oath 
of  office  informs  the  Court  that  Lowell 
Hill,  late  of  the  County  and  State 
aforesaid,  on  or  about  the .,1st  day  of 
June  A,  D.  1941  in  Liberty  Township, 
in  the  County  of  Schuyler  and  State  of 
Missouri,  did  then  and  there  willfully 
and  unlawfully  operate  and drive  a motor 
vehicle,  to-wit,  an  automobile,  upon 
the  public ‘highway  without  any  regis- 
tration plates  being  attached  either 
to  the  rear  or  front  of  said  auto mobile. 
Contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided  and  against 
the  peace  and  dignity  of  the  State, 

H.  Parker  York 
Prosecuting  Attorney." 


In  the  case  of  State  v.  Hass,  82  S.  W.  (2d)  621, 
the  A-aisas  City  Court  of  Appeals  had  before  it  for  consider- 
ation the  sufficiency  of  the  following  information: 


"Btate  of  Missouri  County  of  Worth  SS: 

"’In  the  Circuit  Court  of  Worth  Coun- 
ty Missouri,  November  Term,  A,  L, 

1933. 
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f icient. 


"•J;  Dorr  Ewing,  Prosecuting  Attorney 
within  and  for  the  County  of  Worth 
and  State  of  Missouri,  being  first  duly 
sworn,  on  his  oath  Informs  the  court 
that  at  the  County  of  Worth  and  State 
of  Missouri,  on  the  2nd  day  of  November; 
A;  D;  1935,  one  ^arold  Hass  did  wrong- 
fully, wilfully  and  unlawfully  drive 
and  operate  an  automobile,  to-wit:  One 
Model  HT"  Ford  Car  on  the  roads  and 
highways  of  the  State  of  Missouri  with- 
out having  at  said  time  upon  the  front 
and  rear  thereof  license  plates  issued 
by  the  Secretary  of  State  of  the  State 
of  Missouri  for  the  year  1933;  against 
the  peace  and  dignity  of  the  State; 


The  court,  holding  the  above  information  insuf 
saidi  ; 


"It  is  ai  well-known  fact  that  many 
automobiles , none  of  which  carry  a 
'licensed  plat©  Issued  by  the  secretary 
of  state  of  the  State  of  Missouri, * 
are  lawfully  operated  daily  upon  the 
highways'  of  Missouri,  From  aught  that 
is  charged  in  the  information,  in  the 
instant  case,  the  automobile  operated 
by  the  defendant  Was  one  of  such  law- 
fully operated  automobiles.  The  Inf or* 
mation  failed  to  charge  that  the  auto- 
mobile operated  by  the  defendant  was 
subject  to  the  Jurisdiction  of  the  law 
of  Missouri,  is  essential  to  the 
validity  of  an  information  that  every 
element  constituting  a crime  must  be 
directly  and  specifically  stated, 
leaving  nothing  to  intendment.  State 
v.  Hall,  130  Mo.  App.  170,  108  S.  W. 
1077;  State  v.  Hoffman  (Mo,  Sup.)  297 
S . W*  388;  State  v.  McFac-den,  151  Mo. 
App.  479,  152  S.  W.  267." 
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1'he  apparent  error  in  the  above  information 
was  the  oversight  by  the  Prosecuting  Attorney  that 
automobiles  roay  be  operated  in  this  state  with  license 
plates  other  than  “license  plates  issued  by  the  Secretary 
of  State  of  the  State  of  Missouri." 

Section  8377,  sub-section  (e),  prohibits  the 
operation  of  a motor  vehicle  without  license  plates  and 
the  display  of  a placard  on  a motor  vehicle  bearing  the 
words  "License  Applied  For."  Thus,  in  the  same  statute 
we  have  two  acts  forbidden  which  are  not  repugnant  or  in- 
consistent, stated  in  the  disjunctive  for  which  but  one 
punishment  is  provided  (Section  8404,  sub-section  (d) , 
supra).  Inasmuch,  however,  as  these  acts  may  be  said 
to  be  separate  and  distinct  in  nature  we  do  not  believe 
that  they  can  be  charged  conjunctively  in  one  count* 

A statement  of  tho  rule  is  found  in  the  case 
of  Miller  v,  Gerlc,  27  S.  W.  (2d)  444,  1.  c.  445,  wherein 
the  court  said* 

"This  conclusion  is  reached,  in  the 
light  of  the  general  rule  that 
where,  as  here,  a statute  forbids 
the  commission  of  several  acta* 
disjunctively  specified,  for  which 
but  one  punishment  is  provided,  and 
such  acts  Are  not  repugnant  or  in- 
consistent, or  wholly  separate  and 
distinct  in  their  nature,  two 
or  more,  or  in  fact  all,  of  such 
forbidden  acts,  if  committed  In  one 
transaction,  may  be  charged  conjunc- 
tively in  one  count  of  the  indictment 
or  information,  and  it  will  not  be 
bad  for  duplicity." 

We  believe  that  the  charge  could  be  properly  set 
up  in  two  counts  but  if  required  to  elect  we  see  no  advantage 
in  drawing  it  in  said  fashion. 

Based  on  the  facts  as  submitted  herein,  omitting 
caption  and  verification,  the  following  charge  should  be 
sufficient* 
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H.  Parker  York,  Prosecuting  Attorney 
within  and  for  the  Count;;  of  Schuyler 
in  the  State  of  Missouri,  under  his 
oath  of  office  informs  the  Court  that 
Lowell  Hill,  late  of  the  County  and 
State  aforesaid,  on  or  about  the  1st 
day  of  June,  1941,  in  Liberty  Township, 
in  the  County  of  Schuyler  and  State  of 
Missouri,  did  then  and  there  willfully 
and  unlawfully  operate  and  drive  a 
motor  vehicle,  to-wlt,  an  automobile 
upon  the  public  highways  of  the  State 
of  Missouri,  without  having  at  said 
time  displayed  upon  the  front  and  rear 
thereof  any  registration  plates. 

Contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided  and  against 
the  peace  and  dignity  of  the  State, 

H,  Parker  York, 

Prosecuting  Attorney, 


We  are  of  the  opinion  that  the  above  information 
is  sufficient  in  both  form  and  substance  and  properly 
charges  the  offense  of  driving  a motor  vehicle  in  this 
state  with  a placard  bearing  the  words  "License  Applied  For.w 


Respectfully  submitted 


MAX  WASSERMAN 

Assistant  Attorney-General 


APPRO  VJS&: 


VASE  C,  THURLO 

(Acting)  Attorney-General 


MW:  EG 
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COUNTIES:  Contract  of  insurance  on  buildings  and  county 

property  for  more  than  one  year  is  void. 


July  22,  1941 


Hon.,  H,  Parker  York 
Prosecuting  Attorney 
Schuyler  County 
Lancaster,  Missouri 


Dear  Mr.,  York: 


FI  LED 

/0O 


This  department  is  in  receipt  of  your  letter  of 
July  14th,  1941,  wherein  you  propound  the  following 
question: 


MOur  county  court  recently  came  to 
the  conclusion  that  the  county 
property  (courthouse)  was  under- 
insured  and  decided  to  increase  the 
fire  and  wind  coverage  to  an  adequate 
amount.  The  court  has  always  written 
the  Insurance  on  a five  year  basis 
since  a saving  in  premium  is  made 
possible  by .term  coverage.  This 
situation  however,  presents  itself: 

To  properly  cover  the  county  property 
on  a five  year  basis  would  necessitate 
the  evened  tura  of  more  money  than  the 
county  now  has  on  hand.  The  Insurance 
companies  are  willing  to  finance  the 
premium  and  allow  the  county  to  make 
installment  payments  through  the  five 
year  period.  They  inform  us  that  approx- 
imately half  of  the  counties  in  the  state 
have  followed  this  plan.  But  it  occurs 
to  me  that  for  the  county  to  so  obligate 
Itself  would  conflict  with  section  12  of 
article  10  of  our  constitution  since  the 
county  might  be  anticipating  revenue  to 
be  collected  in  future  years.  * -*  * # 

Now  the  point  is  this,  can  our  county 
court  obligate  the  county  as  above  men- 
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tloned  for  insurance  and  as  was 
done  by  the  county  court  of  Linn 
county  in  the  case  of  Walker  vs, 
Linn  Go.  supra?” 


You  appear  to  have  made  some  research  on  the  question 
yourself,  which  is  commendable  and  of  aid  to  this  depart- 
ment. 

In  our  examination  of  the  decision  of  Walker  va . Linn 
County,  72  Mo.  650,  we  have  come  to  the  conclusion  that  it 
does  not  bear  directly  upon  the  question  presented  in  your 
request.  In  reality  the  question  involved  is  the  power  of 
the  county  court  to  contract  for  insurance  for  county 
buildings  and  property.  The  decision  holds  that  the  county 
court  has  such  power  as  it  is  incidental  to  the  authority 
of  the  county  court  to  preserve  buildings  which  are  the 
property  of  the  county.  The  decision  does  not  go  into  the 
question  of  obligating  the  county  on  a contract  for  future 
years.  We  have  heretofore  relied  on  the  decision  of  Trask 
v.  Livingston  County,  -210  Mo.  882,  as  more  or  less  the 
Controlling  authority  to  the  effect  that  the  county  cannot 
bind  by  contract  the  revenue  for  future  years.  The  Trask 
decision  Is  reviewed,  along  with  other  prior  decisions,  in 
the  case  of  Ebert  v.  Jackson  County,  70  S.  W,  (2d)  918. 

In  that  decision  the  question  of  the  power  of  the  county 
court  to  execute  a lease  for  four  years  for  a justice  court 
room  was  involved.  After  considering  all  the  cases  Judge 
Gantt  states  as  follows,  at  1,  e.  920: 


MIn  the  Instant  case  the  contract  was 
not  executory  and  contingent.  It 
purports  to  bind  the  county  to  pay 
plaintiff  $4,320  for  the  use  of  the 
room  for  four  years,  beginning  August 
1,  1925,  payable  $90  on  the  first  day 
of  each  month,  in  advance.  These 
payments  were  to  be  paid  from  the 
income  mid  revenue  of  future  years  as 
well  as  from  the  Income  and  revenue 
provided  for  the  year  the  contract  be- 
came effective.  It  was  an  unconditional 
promise  made  by  the  county  on  July  18, 
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1925,  to  pay  the  rent  in  advance 
on  the  first  day  of  each  month  for 
four  year®.  The  payment  of  the  rent 
was  not  contingent  upon  the  occupancy 
of  the  room  by  the  Justice  or  on 
plaintiff’s  furnishing  it  to  the 
county  for  that  purpose. 

"The  contract  was  an  effort  to  anti- 
cipate the  income  and  revenue  of  the 
county  for  several  years  following 
the  year  the  contract  became  effective 
It  created  a debt  within  the  meshing 
of  said  section  of  the  Constitution, 
and  is  void.1® 


We  do  not  believe  there  is  any  conflict  between  the 
Ebert  case  and  the  decision  of  Tate  vs.  School  District, 

23  S.  W*  (2nd)  1013,  for  the  reason  that  the  court  held 
in  the  school  district  case  that  the  contract  for  the 
employment  of  a teacher  made  in  December  for  an  eight 
sum  the’  term  to  begin  in  August  was  wholly  executory  and 
contingent.  While,  in  the  instant  case  we  are  of  the 
opinion  that  the  contract  of  insurance  as  outlined  in 
your  request  is  not  executory  and  contingent.  It  binds 
the  county  for  a definite  period  of  time  and  la  not  con- 
tingent upon  any  happening* 

We  realize  that  many  counties  enter  contracts  of 
insurance  for  more  than  one  year,  chiefly  for  the  reason 
that  It  lessens  the  amount  of  the  premiums  each  year  and 
must  be  considered  to  be  economical  and  good  business  on 
the  part  of  the  county  court,  and,  in  addition,  the  insur- 
ance company  thereby  bind#  the  county  to  that  particular 
company  for  a period  of  years.  However,  irrespective  of 
this  phase,  we  think  the  Ebert  case  la  controlling  and  the 
contract  for  more  than  one  year  of  such  insurance  is  void. 

Respectfully  submitted.. 


APPROVED:  OLLIVER  W.  NOLEN 

Assistant  Attorney-General 

wos® 

(Acting)  Attorney-General 
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